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N the Books of Reports which have lately been 
I publiſhed, the Caſes by being placed in the order 
they were determined, without the leaſt connection 
in reſpect to the matter, are, if I may be allowed 
W the. expreſſion, a Journal of Caſes only; and, upon 
chat account, more likely to confound the reader, by 
W ſtepping ſo abruptly from one Head of Equity to an- 
W other, than if he was to take in, at one view, the 
whole that relates to each ſeparate branch; this was 
the reaſon which induced me to range the Caſes un- 
der their particular Heads of Equity, in an alphabe- 
tical“ ſeries; and though my methodizing them in 
this manner has occaſioned me infinite trouble, yet 
I ſhall think myſelf ſufficiently recompenced, if it 
| anſwers the end I deſign by it, which is, inſtead of 
a Book of Reports, to make it, in ſome meaſure, a 
Digeſt, or-Syſtem of Equity. | 
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Iam aware only of one objection, that in the ſame 
caſe there may ariſe different points of equity, which 


* But ſee Preface to Vol, II, A 


vil n E E 4:04 


1 
nA 


do not ra with the principal or one; che 1 hope 
is obviated, by a reference under the proper — 


to the reſpectiye pages, where theſe ſeveral points 
may be found. 


3 ah * 5 4 4.x -} £14 £4 
It is my chief ambition to contribute, as far ak lies 
in my power, to the good of the publick, by com- 
municating to the world a collection of caſes, which 
muſt be of univerſal benefit to mankind, when con- 
ſidered as the determinations of a a Judge fo eminently 
diſtinguiſhed for his evility and integrity. | 


Aus vita mullts erit praclariſque monumentis "YR 
<&+. mem memoriam commendata ; admirabilis queedam, et 
6 iucreuibilis, et pene diuina cjus in legibus interpretandis, 
« Eguitate explicanda, ſcientia; neque enim ille magis * 
1 mn e 


che. Orat. Philipp. Nona. 
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155 gemoꝛandum, That on Monday the 2 i/t 

of February 1736, Lord Harpwicke was 
appointed Lord High Chancellor of Great- 
Britain ; and, on the Thurſday following, 
fat in Lixcorn' s-Inn-H arr, to Hold the fir 2 
General Seal after Hilary Term. 
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Abatement and Revivoz. 
Fade title Bill, under the diviſion, Supplemental Bill. 


* 1 . > 


CAP. II. 
4 — COIN Account. 
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(4) War ſhall be a good bar to a demand of a 
. general one, 


* 


Michaelmas Term 17 37. 
Hotte * Dawſon V. Dawſon, | 
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general account, and the de- 22 a defen- 
fendant ſets forth a Rated one, ant ſets forth a 


© ſtated account, 


he plaintiff muſt amend his bill: for the ſtated account is, it is a bar to a 


rima facie, a bar till 3 errors are aſſigned to the Seetal one till 


tated account, particularerrory 
| are aſſigned, 


Lord Chancellor. WV nc a bill is brought for a C 1. 
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- is not ſufficient To fuppart a ſtated account it is not ſufficient to ſay, that ' 3 


to maintain a 


Rated account to | been a.dividend, which unplies an account ſtated, ſp 
alledgetherehas for a dividend may be made upon a ſuppoſition that the Wil 


— — eſtate will amount to ſo much; but ſtill . to an ac. bf | 


the parties, count that may be taken afterwards, 


eh 
| e Ademption. 
v. sog. Nds ile Legacies, - 
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Vide title Bill, untter the diviſion, Bills of Diſcovery, k. 
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8 Articles, and Covenants 

e Agttiments/and covenanics/which ought to b 

nt bile” perkozmed in ſpetie. FO 


B Parol agzeements, ts, oz ſuch is are within tþ 
0 , -(tatute of fraud and perjuries. Ad 


©) Uoluntary agzeements, in what tales to 1 
- . perloumed,. 


(D) Concerning the manner al pevlozming age! 
ments. | 
N N (6) ;Agte: 


) Agieements and codenants which ought to be 
1 4 * perfoumed in kpetie. 5 
Auguſt the 2d 1739 


6 Hury Stapilton an Infant, by Ann lis Plaintiff, 
mother be pp is ne: 


Philip Stapilton and others — Defendants. 
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=r Y a deed dated on the 21ſt of Auguſt 1661, Philip cas «. 
| | ['Þ Stapilton was tenant of the premiſes in queſtion for gg Philtp Stapilton 
rears, if he ſo long live, remainder to truſtees to preſerve tenant of the 


ontingent remainders to bis firſt and other ſons in tail premiſes. in 


male, remainder to his right heirs. . for 96 


| long lived, re- 
zinder to hig firſt sad other ſons in tail, remsinder to his right heirs, having two ſons, 
enry and Plalip, they by leaſe and releaſe of the gth and 10th Sept. 1724, in order io 
cttle and perpetuate the manors, &c, in the name and blood of the Stapiltons, and for mak. 
ng proviſion for his ſons, and for n diſputes that might poſſibly ariſe between 
Shem or any other perſon claiming an intereſt in the eſtates, and for barring all eſtates tail, 
leaſe and cot firm to two truſtees all thoſe manors, &c. to hold to them and their heirs, (as 
o part) to the uſe of Philip the father, his heirs and aſſigus for ever, and (as to another part) 
d the uſe of the father for life, to Henry the ſon for life, remainder to truſtees for preſerv- 
ng, &c. remainder to his ſirſt and every other fon in tail-male, remainder to Philip the fon 
or life, with like remainders to the daughters of Henry in tail, remainder to the daughters 
pf Philip the ſoo in tail, remainder to the right heirs of Philip the father. And as to the 
det paſty to the uſe of Philip the father for life, remainder to Philip the ſon for life, &c. 


Philip having two ſons, Henry and Philip, they b 
deeds of Jeaſe and releaſe the gth and Loth of Sept. 1 0 0 3] 
reciting, that for ſettling and perpetuating all manors, &c, 

in the name and blood of the Stapiltons, and for making 
proviſion for his two ſons, &c. for preventing diſputes and 
controverſies that might poſſibly ariſe between the faid two 
ſons, or any other — claiming an intereſt in all or 

any of the eſtates therein after mentioned, and for barring 

all eſtates-tail, and for anſwering all and every the purpoſe 
and purpoſes of the parties thereto, and for and in con- 
fideration of the ſum of 55. teleaſe and confirm to Thom- 

ſon and Fairfax all thoſe manors, &e. To have and to 
hold to them, their heirs and aſſigns, to the uſe (as to 
part) of Philip the father, his heirs and affiens for ever, 

and as to another part, to the uſe of Philip the father for 

life, remainder to Henry the ſon for life, remainder to 
truſtees to preſerve contingent remainders, remainder to his 

firſt and every other ſon in tail male, remainder to Philip 
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® Vide 8 Ack. 107, 37t, Vol. 3. * 383, 385, 386; Abr. Ca. Eq. 16. 
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| 4 5 N Apreements, Articles, aud Covenants: 


| By leaſe and re- But by deeds of leaſe and releaſe dated the 28th and 
_ © 29th of Sept. 


wake Thomlon cape, in order to ſuffer a recovery for the purpoſes men. 


- 23th. of April the deed of 1661 was a party, Philip the father and Philip 
2725, Philip the ſon covenant to ſuffer a recovery, in which Thomſon 


| covenant to ſuf-,as to part, of Philip the father, his heirs and affigns ; and 
fer a recovery, 4g to the other part, to the uſe of Philip the father for life, 
| fon and Fairfax remainder to Philip the ſon in fee. | : 2 — 


other part, to the ule of Philip the father for lifc, remaindet to Philip the ſon in ſee. 


geb gebende ſuffered within twelve months after the firſt deed, 


The father be- The father Philip Stapilton being dead, the plaintiff as 


| Henry. brought tehant in tail under the old ſettlement, and to be let into 


9 


the ſon for life, remainder to truſtees to preſerve contin. Wl 
gent remainders, remainder to his firſt and other ſons in 
tail- male, remainder to the daughters of Henry in tai, 
remainder to the daughters of Philip the fon in tail, re. 
mainder to the right heirs of Philip the father. And as to 
the remaining part, to the uſe of Philip the father for life, 
with like limitations in the firſt place to Phllip the ſon and 
his iſſue, and then to Henry and his iſſue, remainder in 
fee to the father. | | 
There were covenants. to ſuffer a recovery within 13 
months, and likewiſe for farther aſſurances.— N. B. To 
this deed, the heir of the ſurviving truſtee in the deed in 
1661 was not a party. © . 
leale 28:5 and >gth of Sept. 1724, to which the heir of the ſurviving 
2724, the father truſtee of the deed of 1661 was a party, the father and 
and two ſons two ſons make Thomſon and Fairfax tenants to the prz- 


nantstothe pre · tioned in the former deeds of the gth and 10th of Sept. 
Epc, in order io. Before any recovery ſuffered Henry died, leaving iſſue 


luffer a recove "jp OE» 

for the — 7 the plaintiff. | ; 
mentioned in- Aer | | . : 
the former died: before any recovery ſuffered, Henry died, leaving iſſue the plaintiff, 


Aﬀterwards by Afterwards. py leaſe and releaſe the 12th and 14th of 


— * ng April 1725, to which the heir of the ſurviving truſtee of 


the fath a : 
Philip = oy and Fairfax were to be tenants to the præcipe, to the uſe, 


in which Thom- 


were to be te- 2 
nants to the praceipe, to the uſe, as to part, of Philip the father and bis heirs j; and 28 to the 


. 9 
In Trivity term In Trinity term 1725, a recovery was ſuffered, in which 
Tile i, were the ſame tenant to the præcipe, the ſame demandant, 


which were the and the ſame vouchees (except Henry who was dead), 28 
fame tenanis ro were covenanted to be by the firſt deed ; it was likewiſe 
me demand- 


ants, and the | | . | | S 
ſame vouchers (except Henry who was dead) as were covenanted by the firſt deed, and with- 


$0 12 months after this deed. 


3ng dead, the ſon and heir of Henry, brought this bill to eſtabliſh bis 


laintiff as ſon 10 L ; | 
and beir of - title to the premiſes in queſtion, and for the whole eſtate as 


e bill to, eſta- | 
bow ED poſſocſion, 


% 
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Axreements, Articles, and Covenants. 


lemon and for an account of rents received by Philip 
zpilton the ſon, due fince the death of the plaintiff's 
adfather, and to have the ſame applied for the plaintiff's 
ear during his infancy, and for an injunction to reſtrain 
—E defendants from receiving any more rents. | | 
The defendant Philip, the fon, by his anſwer confeſſes 
+ ſeveral deeds before mentioned, but ſays, Henry was a 
ſtard, and that by virtue of the deed of 1725, and of 
e recovery, he was intitled to the whole eſtate in queſ- 
DN. * f 
Upon an iſſue directed, Henry was found illegitimate, 
ad the cauſe was now heard upon the equity reſerved, 
hen the counſel for the plaintiff waiving the claim to the 
hole eftate, inſiſted upon theſe two points. 


iſt, That the recovery ſuffered in Trinity term 1725, 
tould enure to the uſe of the deeds of the qth and 1oth 
Sept. 174, and not to the uſes of the deed in 1725. 

W 2dly, Suppoſing it did not, yet that the deed of 1724, 
Was ſuch an agrecment, as this court will carry in exe- 
tion. 1 0 6 


ze of a family, 


As to the firſt point ; It was ſaid that the uſes when 
nce declared cannot be altered, unleſs all the parties in- 
tled to the uſes join in the new declaration, and Henry did 
ot join in the deed of aß. Tenant in tail may part 
th his eſtate, and it ſhall be good againſt him, though 
ot againſt his iſſue. For tenant in tail is not aided by the 
atute of Weſtminſter the ad, but only his iſſue, therefore 
the deed of 1724, the uſes being executed by the ſta- 
ute of H. 8. Henry gained a baſe fee which is not avoid- 
ble by Philip during his life, and as his iſſue are barred by 
he ſubſequent recovery, they will not be able to avoid it, 
nd conſequently Henry's eſtate which was before defeaſi- 
le is made indefeaſible by the recovery. 

If tenant in tail confeſſes a judgment, or mortgages the 
ands, and afterwards ſuffers a recovery to a collateral pur- 
ole, that recovery ſhall enure to make good all his prece- 
ent acts and incumbrances. 1 Ch. Caſ. 119. (Lord 
hancellor mentioned a caſe in lord King's time, where 


a fine 


* 


| 


bliſh his title ta 
the prem ſes in 
vell; 


100, and 
or the whole 
ellate as tenant 
in tail under an 
old ſettlement. 
The defendant ' 
Philip the fon 
inſiſted Hen 
was a baſtard, 
and that by the 
deed of 1725, 
and the reco- 
very, he was in- 
titled to the 
whole eſtate. 
Henry upon 
iſſue Joud Fe. 
-1timate, and 


the cauſe came on now on the equity reſcrved. 


The plaintiff iz 
intitled to the 
lands limited in 
remainder to 
his father, by 
the deeds of the 
gth and 10th of 
Sept. 1724, c- 


: 0 Y cordiug to the 
therein, notwithſlanding the illegitimacy of his father; a court of equit 
laying hold of any Jalt grounds to carry agreements into execution, made to eſtabliſh the 


y being defirous 


2 Selk. 619. 
Farr, 18. S. C. 
Cro. Jac. 688. 
Sir W, Jones 
60. S. C. 
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ather tenant in tail, remainder to himſelf in fee, con- 


racting debts on ſpecialty, his-ſon after his death levying 


6 — Articles, and Covenants. 


a fine let in his father's creditors.) And if a recovery f, 
fered for another purpoſe will ſubſtantiate any prior al 
the tenant in tail, much more, in this caſe, this recoven 
will ſubſtantiate the firſt deed, where there are all the pe. 
ties who covenanted by that deed. 2 
— As to the fecond point; This cannot be conſidered 251 
voluntary agreement, for Henry's — was tha 
doubtful, and if he had proved legitimate, Philip wou 
! have come into this court to have the agreement execute 41 
J and Henry would have been bound by it. This court 4 | 
decreed the performance of agreements like this found 
upon miſtakes ; as in the caſes of Frank v. Frank, 1 2 
Caf. 84. and Cann v. Cann, 1 Will. 723. 

For the defendant it was argued, as to the firſt pom 
that Henry being dead before the recovery was ſuffered, til 
intent of the parties, in the firſt deed, could not be pu 
fued ; for the plaintiff (ſuppoſing him legitimate) clin | 
paramount his father, and the deed 1661, therefore as 1 
recovery could not ſubſtantiate the firſt deed, ſuppoſing lin 

legitimate, it ſhall not ſubſtantiate it, now he is fou f 
illegitimate. = 
The plaintiff upon the death of his father had not av 

uſe veſted in him, for the intent of the parties was, thi I | 
the uſes ſhould ariſe out of the recovery; the ends recita 
could not be come at without a recovery, and where no 
intent of the parties is, that the uſes ſhould paſs bv fine a 
recovery, nothing will paſs by the deed, that is intendd 
only to declare the uſes ; the fine and recovery all make bu 
one conveyance. Cro. Fac. 643. 2 Ro. Rep. 68. 2 Ln 
06. 1 Vent. 279. 2 Lev. 54, romwelP's caſe. 2 Co. ( 
2 320. 4 
As to the ſecond point; Take it as an agreement, thx 
court will not decree a performance of it, for ſuppoſiq 
Henry had been found legitimate, this court would ni 
have decreed a performance of it againſt the plaintiff ; vi 
that, in regard to the defendant, it muſt be conſideredalf 
a voluntary agreement, into which he was drawn withouli 
any valuable conſideration, and the covenant for furt 
urance will be void as the deed itſelf to which it is 29 
nexed is void; and fo it was determined in the caſe of 
Furzaker v. Robinſon, Prec. in Chan. 475. 1 
Where agree- Lord Chancellor. The plaintiff in this caſe is intitle b ; 
ments are enter- to haye a decree ; there was a ſufficient foundation for Ph A 
r. lip the father, and Henry and Philip his two ſons to ext 
| family, and are cute the leaſe and releaſe of the 9th and 1oth of Sept. 1724 


ſonable ones, | 4 
_—_ Car It was to fave the honour of the father and his al 


* * 
1 
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7 
| was a reaſonable agreement, and therefore if it is poſ- will, if poſſible, 
act of for a court of equity to decree a performance of it, it <<< © perfor- 


oven a 4 ht to be done. 


* pu, t would be very hard for the defendant on his fide, to 
Sc 2vour to ſet aſide this agreement, and the effect of this 
4 conſider the ſtate and ſituation of the family at the 
tha e of making the agreement: Philip had theſe children 
vou en up, had a very conſiderable real eſtate, both his 
ute, then owned as legitimate, their father and mother had 
't E together as huſband and wife for many years, and at 
unde time of this agreement were ſo: there was a foreſight 
the father and mother, that ſuch a diſpute between their 
Wo ſons might hereafter ariſe, to their diſhonour and like- 
oi; We that of the family. - 
, r he foundation of this agreement, the illegitimacy of 
pus e oldeſt ſon Henry, has now been determined by a trial, 


” 4 
E 


che notion of the law. | 
our! 


If the elder ſon ſhould be found illegitimate, (as he now 
the father knew he would be left without any proviſion 


t n no ſuch agreement was made; and on the other hand, 

ih nis legitimacy ſhould be eſtabliſhed, then Philip the 
cite Punger ſon would have nothing: to prevent theſe diſputes, 
e th: 


d ill conſequences, the father brings both his ſons into 
agreement to make a diviſion of his real eſtate; it is 
ndel ery plain the parties did not know who was the heir of 
ie ſurviving truſtee, and in the ſettlement of 1661, at the 
me of the leaſe and releaſe the gth and 1oth of Sept. 
724; becauſe they covenant a writ of entry ſhould be 
ed out within twelve months, which is a very unuſual 


tn me to limit to ſuffer a recovery, and done in order to 
ole ive time to find out the heir of the ſurviving truſtee, if 
nage could find him out, but he was afterwards found and 
+ "ade a party to the deeds of the 28th and 2gth of 


ept. 1724. 

hou The bill is brought by the eldeſt fon and heir of Henry, 
the d have the benefit and poſſeſſion of the whole eſtate, and 
is have an account of the rents and profits, and to be 
Wuieted in the poſſeſſion, and for general relief. Upon the 
Writ hearing an iſſue was directed to try whether Henry the 
ther was legitimate, and found he was not, and now the 
Ph Plaintiff inſiſts upon having the benefit of this agreement, 


exe. hereby he is only intitled to a part; this being the bill of 
12488" infant, he may have a decree upon any matter ariſing 
4 pon the ſtate of his caſe, though he has not particularly 


mentioned 


mance, 


ES] 


An infant may 


have a decrec 


upon any mat- 


8 f A Articles, and Covenants. C 
ter arifing on mentioned and inſiſted upon it, and prayed it by his bu 4 


g covery, it is not 


* 
1 


pre gg "ay but it might be otherwiſe in the caſe of an adult perſon, 3 
not particularly Upon this-caſe there ariſes two general queſtions. 
prayed by his Firſt, Whether the plaintiff has any eſtate in law "= 4 

* virtue of any of the conveyances, or by the recovery ? 
Secondly, If he has no eſtate at law, or only a defeatity 
one, whether he is intitled to have the benefit of this agree. 
ment, and to have it carried into execution here ? 4 
The firſt queſtion conſiſts of two branches. 7 
17 Firſt, Whether the leaſe and releaſe of the gth and 10 
of Sept. 1724, will amount to a good declaration of tl: 
uſes of the a notwithſtanding the ſubſequent or 
of April 172 ; » 

Secondly, pay not, whether the recovery of Trinity tern 
1725, having barred the eſtate tail, will make good an 

; eſtate which paſſed by the leaſe and releaſe of the gth ani 
roth of Sept. 1724 4 
As to the firſt; whether the leaſe and releaſe is a poll 
declaration of the uſes of the recovery, I am ſtrongly in- 9 

clined to think it will amount to a good declaration: tha, 

queſtion depends on the conſtruction of law, arid the au. 

Where there is thority-of caſes upon the declaration of uſes.” It is tru, 
> where there is an agreement to ſuffer a recovery, au A 
very, and uſes Uſes are declared, if the recovery is after ſuffered, thou : 
are declared. it yaries in point of time from the recovery covenanted uf | 
though i: 1s fut- be ſuffered, yet if there is no ſubſequent declaration di 


fered at a dif- 1 
ferent time uſes, the recovery will enure to the uſes ſo declared. [ 


from the reco- : 
very covenanted to be ſuffered, yet if no * declaration of uſes, it will enure to de 
uſes fo declared. 3 

* 


4 
1 _— — — _— 


F 


And before the ſtatute of frauds, if the deed lee 4 

the uſes had not been purſued, a parol declaration of uk 

would have been let in; but if there is a deed declarim i 

the uſes, and the common recovery is ſuffered according 

that would before the ſtatute exclude a nt declaratialf 

| of new uſes. 
Whavothere 0 But even now there may be a ſubſequent Kaon 0 
a deed to lead uſes, but that declaration muſt be in writing, and ſuch 1 
the uſcs of a re. new declaration of uſes depends upon the agreement off 
in the power of the parties; therefore, though it is ſaid at the bar, tha 
tenant in tail to the declaration of uſes is in the power of the tenant in ta 
declare new and that he may declare new uſes ; I take that not to i 


fes, but 1 
om Gronumag law, for ſuch ſubſequent declaration muſt be by all the 2 


claration muſt 
be by all the parties concerned in intereſt, 


partie 


| -ties concerned in intereſt ; and in the caſe of the coun- The expreſſion 
tes of Rutland, 5 Co. 25. it is not laid down there, that f 8 
IS the tenant in tail might declare new uſes, but ſaid, ..c. 5 Co. that 
w by e ir is direttory only, new uſes may be declared, and whilſt it is di- 


te meaning of that is, that as the uſes muſt ariſe out of _— 4 
aſi, the ent of the parties, the parties may change the be declared. 
oſes, but that muſt be done by the mutual conſent of all means that as 


a , | : the uſes muſt 
the parties concerned in intereſt, and in that caſe it was a „ en af the 


1 mutual agreement of all parties. | agreement of 
| the parties, they 
by mutual conſent may change the uſcs, 


And in the caſe of Jones v. Morley, 2 Salk. 677. 
there was a variance as to the time of ſuffering the re- 
covery, from the deed declaring the uſes, and there held 
that a declaration of uſes was equally good, whether by 
deed or not, if in writing. , 

But in the preſent caſe, the ſecond agreement not be- 
ing between all the parties concerned in intereſt, ought 
not to control the firſt declaration, and eſpecially as this 


Y Tecovery was ſuffered within' the time preſcribed by the 
- 1-2 FF firſt deed, and between the ſame demandant and tenant. 
* A The conſideration for ſuffering the recovery was good 81 


both in law and equity, and there is no caſe to warrant 
me to ſay, the firſt agreement is not good and binding, or 
that the tenant in tail could by his own agreement after» 
wards change the uſes, 

But if it was doubtful whether the recovery ſuffered in 
1725 ſhould enure to the uſes declared by the deed of 
1724, I am of opinion the recovery will operate to make 
good thoſe eſtates which paſſed by the deed of 1724. 

But to this two objections have been made. 
| Firſt, That the uſes muſt be governed by, and operate 
rig according to the intention of the parties, therefore the 

W ſubſequent recovery being ſuffered to other uſes, thoſe uſes 
will take place. . | 

Secondly, If any uſes did paſs by the deed in 1724, yet 
this recovery will not make thoſe uſes good, becauſe the 
ſubſequent recovery was ſuffered to particular uſes declared 
by the deed of 1725. 

As to the firſt objection. I am of opinion that a uſe Where a court 
did paſs by the deed of 1724, and according to the inten- — 2 * ·[˖[ům 
tion of the parties. It is certainly true, that according to general and 
the ſtatute of uſes, the general doctrine is, that the uſes fubitantial in- 
ſhall de executed according to the intention of the parties, f of the par- 
W N 1 courts of law __ equity conſider what 3 the eſtate ſhould 
VOL, 1. the 
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paſs, they will the general and final intent of the parties. In this caſe, 
conſius deeds their intention was, that the eſtate ſhould paſs, and where. | 9 
that intencion, ever a court of law or equity find that the general and Y 1 4 
different from ſubſtantial intent of the parties was, that the eſtate ſhould 9 
the forma". paſs, they will conſtrue deeds in ſupport of that intention, 
deeds them · different from the formal nature of thoſe deeds themſelves; Xx 
felves. as a feoffment, to ſerve the intention of the parties, hall 1 
operate as a covenant to ſtand ſeiſed. The intent here 
was, that the eſtate in point of law ſhould paſs by the deed e 
of 1724, and that the uſes declared by that deed ſhould 
veſt in the mean time till the recovery ſuffered. This is 
an anſwer ta the objection ariſing from the ſtatute of uſes ; 
but there is another queſtion, what eftate Paſſed by the 2 
deed of 1724 © 
It was a defeaſible eſtate to ſerve the uſes of that deed, 
and ſo is the reſolution in Machell v. Clark in Farr. 18. 4 
Salt. 619. That tenant in tail may convey a baſe fee and 
eſtate defeaſible by the entry of the iſſue, 3 
The next queſtion is, Whether the recovery ſuffered in = 
1725 did enure to make good, and render indefeaſible thoſe 
baſe eſtates created by the deed of 1724? And I am f 
opinion they are wack good. 1 
The objection to this is, That the recovery was ſuffered ü 
in purſuance of the deed in 1725, wherein there were 
new uſes limited, but the only uſes which make any dif- 
ference in that deed are to Philip the ſon and his heirs, ſo 
there is no body concerned in the queſtion but Philip and I | 
his hejrs. 9 
Where there is It has been argued by the defendant's counſel, that, if the 3 3 
a recovery for firſt declaration of uſes is in general to prevail, purchaſers .4 
12 of eſtates, though they have a 0 for ſtrengthening 
purchaſer, with their title, with a declaration of the uſes of the recovery + 
« declaration of to themſelves and their heirs, cannot be ſafe, for the i 
and this 1 vendor may defeat ſuch declaration by a precedent one to 
notwithſtand- different uſes; but in ſuch caſes I think a recovery would 1 : 
as yp — not enure to make good ſuch former declaration of uſes, 


uſes, it will not but only the uſes of the purchaſe, 
enure to make 


good ſuch former declaration, but the uſes of the purchaſe only, 


9 h . . . * 

I tenant in tail It is admitted, that if tenant in tail confeſſes a judg - 
E. — ment, or a ſtatute, or enters in a bond, and afterwards Wt: 
by the ſtatute, ſuffers a recovery to bar the eſtate tail, it lets in the pre- 
and ſuffers a re- cedent judgment, &c. And it is as clear, if a tenant in 
in be lenden | tail makes a leaſe not warranted by the ſtatute of the 32 
makes it good; H. 8. if he ſuffers a recovery, that lets in the leaſe and ſi 
the fame as to makes it good, There are ſo many caſes of this kind, that 


tu it is not neceſſary for me to mention them. ct 
| : 
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q 7 This caſe is different from thoſe that turn only upon the 


point of the effect of a mere declaration of uſes ; for a mere 
| gaeclaration of uſes ſubſiſts only upon the agreement of the 
| Larties, and in ſuch caſes, where the agreement has been 


, = hanged by mutual aſſent of all parties, there a recovery 
enure to make good ſuch laſt agreement or decla- 
tion. | 
"But if the eſtate was veſted, notwithſtanding ſuch de- 
elaration of uſes, yet the recovery has always been held 
to make good ſuch defeaſible eſtate ; for the prior leaſe, 
"* -oreſtate made by tenant in tail is only defeafible by 
the iſſue, by virtue of the ſtatute de donrs, which was 
ade to protect the iſſue againſt the alienation of the te- 
Fant in tail; therefore the iſſue would avoid ſuch leaſe, &c. 


e ſtatute de donis, and of the privity of the eſtate tail; 


It 


The iſſue of tee 
nant in tail by 
virtue of the 
ſtatute de donis 
may avoid a 
prior leaſe, 
charge or eſtate 
made by ſuch 
tenant, but not 
he himſelf : but 
when by the re- 
covery he has 
gained a fee, the 
iſſue being ar- 
red, all the rea - 
loning for their 
avoiding eſtates, 
&c. made by 
him ceaſes, 


hut when the privity is gone, the reaſon ceaſes, and to 


= 
= 


is purpole is the caſe of Creker.v. Kelſey, Sir M. 
7 ones 60. | 
In the cafe of Lord Derwentwater, Mod. Caſes in Law 
nd Equity 172. 2d part, the queſtion was, Whether a 
Wapiſt, tenant in tail, ſuffering a recovery and declaring 
he uſes to himſelf in fee, gained a new eſtate within the 
th and 12th of Will. 3. or was in of the old uſe ? And 
Wt was held the 5th of Geo. I. by four judges out of five, 
appointed delegates to determine appeals from the com- 
niſſioners of forfeited eſtates, that he was in of the old 
uſe; and I take it for law, that a tenant in tail ſuffering 
recovery is in of the old uſe, - and that the eſtate is diſ- 
harged of the ſtatute de donis ; and therefore I am of 
opinion that the recovery has made good this defeaſible 
ſtate created by the deed of 1724. 

It has been objected, that if the plaintiff has any title, his 
remedy is at law, but I think it is more properly here; 
e is an infant, and has come recently into this court, nor 
do I think this caſe depends intirely upon the point of 
aw ; for I am of opinion that the plaintiff is intitled to 
dave an execution of the agreement, as a good and bind- 
Ing agreement in this court. 
The queſtion is, Whether there was any valuable con- 


* eration on all ſides for entering into this agreement? If 
| 2 
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Where a tenant 
in tail ſuffers a 
recovery, he b 
* of 
law 1s in of the 
old uſe, and the 
eſtate is diſ- 
charged of the 
ſtatute de dons. 
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Where a valu- 
able conſidera- 
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agreement on ſo, then there is a ſufficient ground for coming here; but 4 A 
is a fofficient à mere volunteer is not intitſed to come here for an exe. il 
ground to come cution of an agreement; but here is a proper conkideration | 2 
2 of as appears in the recital of the deed of 1724 1 neither is i 1 
1 - the common caſe of a baſtard, for the law of Eos 
not intitled to does allow of ſome privileges to a baſtard eigne, and their 
Pa _ parents are not puniſhable by the canon law of antenuptial 3 1 
agreemen: fornication. 
Ans agreement In the caſe of Cann v. Cann, it was laid down by lord 
upon » ſrppoſi- Macclesfield, that an agreement entered into upon a ſup- Wl 
though it — poſition of a right, or of a doubtful right, though it alter 1 
afterwards comes out that the right was on the other fide, ſhall be 'Y : 
barns 2 binding, and the right ſhall not prevail againſt the agree- 
binding, and ment of the parties, for the right muſt always be on one 
ſhall not pre. fide or the other; and therefore the compromiſe of a 4 
Agrerben et doubtful right, is a ſufficient foundation of an agreement. 
the parties. Another objection. has been made to this agreement, 
that the benefit on Henry and Philip's fide was not mutual 
and equal. During both their lives, the benefit and obli- 
gation was mutual, and Henry would have been W 4 
compellable to ſuffer a recovery with Philip. But it is 
ſaid, that an alteration as to their mutual benefit has hap. 
pened by the death of Henry, and it is faid, that if Henry | 
had been legitimate, the plaintiff would not have been 
compellable to ſuffer a recovery, becauſe the iflue in l 2 
is not compellable to perform the covenants of his anceſtor 


the tenant in tail. But here the chance was at firſt equal, 


bs. 


and it is hard to ſay, that the act of God ſhould hinder 8 q # 
the agreement from being carried into execution; the d. lit 
chance was equal, who died firſt, Henry or Philip : If 8 3 2 
Henry had been legitimate, and Philip had died in Hen- Wy 
ry's life leaving the children, I am of opinion Philip's = A fe 
| would hove been intitled to have come againſt Henry for WW . 
an execution of the agreement ; and therefore — my r 
was at firſt equal on both ſides, and we are not to conſider | BK 
how the event has happened. = 
Another objection has been taken, that the father made 
uſe of his coercive power over Philip to force him into this q | 
agreement, and it is ſaid equity does not favour agreements ſe 
made by compulſion. But this court always conſiders the 1 
reaſonableneſs of the agreement: beſides is no proof o. 
| of compulſion by the father; if there was any compulſion, 8 
[ II ] it ſeems rather to have been made uſe of againſt Heory, | I ſe 
N who was then eſteemed his eldeſt ſon, and conſidering the tt 
b | 
4 tl 


* of ſetting aſide this W a court of 
| | | equity 


1 Agreements, Articles, and Covenants. 13 
ut uty will be to lay hold of any juſt ground to carry 
e- — LI) — eſtabliſh the peace of a 1 
n His lordſhip therefore declared, that the plaintiff is in- 
it tied to the lands and premiſes limited in remainder, to 
id e ft ſon of Henry Stapilton, his father, by the deeds 
ir the gth and 10th of September 1724, according to the 
al (cs therein, and to the benefit of the covenants in thoſe 
eds, and decreed the defendant Philip to come to an ac- 
unt for the rents of the faid premiſes, and declared that 
ili was intitled to hold the lands limited by the deeds 
Ve the gth and 10th of September 1724, to Philip the 
&1der for life, with remainder to the defendant for life, 
e- Brain the plaintiff and his heirs, and that the defendant 
ould make further aſſurance to the plaintiff of his part, 
a nd the plaintiff the like aſſurance to the defendant of his 
it, part, and no coſts on either fide. | 
it, _ 
al | 
5 ; Collet' v. Collett. June the 2d 1749. 
IS . | 
9 | 1 [I Y a ſettlement made previous to the marriage of the C 3. 
ry plaintiff's mother, ſeveral ſecurities for money belong- ORs, 
en ng to her were aſſigned to a truſtee, in truſt within one before marriage 


Near after the date of the ſettlement, or as ſoon as con- ſecurities for 
eniently might be after the marriage, to be laid out in nn wag: 1 


ing to the w 


be purchaſe of a freehold eſtate in lands or houſes, to be were amhgned 
IF ſettled to the uſe of the huſband for life, to the wife for to 2 trultce, ta 
2 life, and ta the fit ſon of the marriage and the heirs male of euch web of 
be body of — r/t ſon, with like remainders to the ſecond freebold lands, 


and other ſons of the ſaid marriage, remainder to the heirs- and ou 
5 ; among ot 
female of the marriage in tail. ules, do the Gf 

2 8 | ſon 1n tail-male, 

with like remainders to the ſecond and other ſons, remainder to the heirs-female in tail. 

The father and mother die, leaving the plaintiff, two other ſons and four daughters. The 

eldeſt ſon now prays by his bill, that the ſecurities may be aſbgned to him, being tenant 

in tail, and got laid out in land. 


a A 
"SH 


or 


de ; . , 

is The father and mother died, leaving the plaintiff, two 
8 other ſons and four daughters. The money in the ſaid 
he ſecurities were never inveſted in any frechold land of inhe- 


ritance, nor were any of the ſecurities changed, except 
only roool. which was inveſted in a purchaſe of a moiety 
of two houſes by the conſent of the plaintiff's mother, and 
ſettled to the uſes mentioned in the ſettlement ; and now 
the eldeſt ſon being tenant in tail prayed by his bill that 
the remainder of the ſaid ſecurities might be aſſigned to 
him, and not laid out, becauſe if lands were purchaſed and 

ſettled 


- 


ö 
i 
ö 
ö 
| 
1 
| 


 tiveof the truf- and pay him alſo the intereſt of ſuch ſecurities. 
transfer the ſecurities to the plaintiff's own uſe, and pay him the intereſt likewiſe, 
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] ſettled, he could as tenant in tail bar all the remainder, 
12 over. | 9 
The conſtant Lord Chancellor: The court is to execute the truſt. 
rule of the court "0 . . * = 
is to order the and the way to carry it into execution is to order the mo- 
money to be ney to be laid out in land, and fince the caſe of Colwell! v. 
* hang Shadwell before Lord Cowper, it has been the conſtant 
minder man rule of the court to give the remainder man his chance. 4 
his chance; but But on the brothers and ſiſters of the plaintiff, who were 


the brothers - : "RR" , g - 
at remainder, appearing in court and conſenting, his Lord. 8 


14 


— 


chis caſe ap- ſhip ordered that the ſecurities, not already inveſted in land, 


pearing in court be aſſigned to the plaintiff, and that the repreſentative f 


and conſenting | _— 'M 
the revreſenta”” the truſtee do transfer them to the plaintiff to his own uſe, 4 


tee directed to 


= 
* 


ere en 


Hil. Term 1737. Jan. 31. 
Gibſen v. Patterſon and others. 


CAA 4. BILL brought for a ſpecifick performance of articles 
of agreement for ſale of an eſtate, and decreed in f- 
1 vour of the plaintiff, the vendor, without any regard had 
docs not pro. to the plaintiff's negligence in not producing his title deeds, 
duce his deeds, &c. and not tendering a conveyance within the time limit- 
2 _ ed for that purpoſe by the articles; Lord Chancellor ſaying, 
ae limi- moſt of the caſes which were brought in this court relating 
ted by the arti- to the execution of articles for ſale of an eſtate were of the 

5 2 a ſame kind, and liable to this objection, but thought there 
regar . Do e 

this neglect, but was nothing in the objection, 3 


will decree a 


{ale notwithſtanding. 


His Lordſhip decreed the articles to be performed and 
referred to a maſter, to ſee if a good title could be made 
by the plaintiff of the premiſes in queſtion, and in caſe a 
good title could be made, then the defendant to pay plain- 
tiff coſts to be taxed, . | 


1 % 


Agreements," Articles, and Covenants. os 


3 z) * Parol agꝛeements, oz ſuch as are within the 
„ ſtature of frauds and perjuries. 


X Hil. Term. 1737. 8th of February. 
= Clerk v. Wright. 


H E plaintiff had agreed for the purchaſe of an eſtate 
oft the defendant, but the agreement was not reduced A. agrees for the 
co writing ; however in confidence of the agreement, + 6 mag 
laintiff had given orders for conveyances to be drawn and agreement not 
groſſed, and went ſeveral times to view the eſtate ; ſome reduced into » 

ne after the defendant ſent a letter to the plaintiff, inform- X , * 
DÞg him, that at the time he contracted for the ſale of the thereof gave or- 
te, the value of the timber was not known to him, and ders for convey- 


at the plaintiff ſhould not have the eſtate, unleſs he would use be | 


= a n drawn, and 
oe him a large price. went ſeveral 

1 times to view 
e eſtate, this court will not ny ſuch agreement into execution, and the ſtatute of frauds 

iy be pleaded to a bill brought for that purpoſe. [ ] 
—_. I3 

ZE The bil! brought to carry the agreement into execution, 

wich the ſtatute of frauds afterwards was pleaded. 
Lord Chancellor allowed the plea, obſerved the let- A letter is not a 


r could not be ſufficient evidence of he agreement, the 2 "ok 


rms of the agreement not being therem mentioned. As to agreement, un- 
c objection that this agreement was in part performed, ict the terms of 
Wc allowed, that when a man takes poſſeſſion in purſuance e nt 
f an agreement, or does any act of the like nature, the therein, but 
Port will decree an execution of it, but the circumſtances where » man 
nly of giving directions for conveyances, and going to — 2 
rea view of the eſtate, he thought not ſufficient. an agreement, 
7 f court will de- 


CA g. 


ö on of it. 
* Vide 2 Ath. 71, 10, 272. 3 Ath. 141, 150, 151. Ahr. Ca. Eg. 19. 

With reſpect to ſupplying or explaining written Agreements by fs, evi- 

nce, vide Blackſtone's Reports, p. 1250, Preſton v. Merceau; where that 

arned author fays, Courts ſhould be very cautious in admitting an 

idence to Jepply or explain written agreements, elſe the ſtatute of Frau 

ould be eluded; and the ſame uncertainty introduced by ſuppletory or 
*planatory evidence, which that ſtatute has ſuppreſſed in reſpect to the 

—_ cpa object. It ought never to be ſuffered, ſo as to coutradict or ex- 

ain away an explicit agreement, for that is in effect to vary it. 


(C) Mo- 


— — ; . Cree an executi- 


is 


Cas 6. 


A court ofequĩ- 
will not lay 
n/zny other 
_ rulkeofconftruc- 
tion with regard 


tothe: puke hold and Jeafehold eſtates, which were made after the mar. | 


frauds and 
jus ies, than a 
court of law 
does. 
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(C) * Voluntary agzeements, in wha caſes w tell 
pertoꝛmed. 
November the 27th, 1738. 


22 » fa 


Elizabeth Hammond, and others, — Defendant, 4 : 


HE bill was brought by the oreditors of William and 
1 (German Hammond deceafed, for a diſcovery of der A 
freehold, copyhold, and perſonal eſtates, and to be elicral 
againſt the ſeveral ſettlements of ſeveral parts of their free. 


riage of William Hammond with the defendant Elizabeth 
without conſideration, and fraudulent with reſpect to the 
plaintiffs as creditors, and to have the freehold and leaſe. 
hold fold, and to go in aid of the other eſtates of Wil 
and German Hammond, towards ſatisfaction of the plain. 
tiffs demands. 3 
The defendant Elizabeth Hammond inſiſted that abou 3 
1720 ſhe intermarried with William Hammond, but ſuct 7 
marriage being without the conſent of Thomas Stedmai 3 
her father, he then refuſed to give her any portion ; uo 
afterwards William and German. ral, his father, of. 
fering to og a ſettlement on her, Thomas Stedma 4 I 
agreed to pay 300. as her fortune, and by indentures oi 
leaſe and 5 e of the 16th and 17th of April 1722, u 
conſideration of 200. a freehold eſtate was ſettled on 
William for life, with remainder to Elizabeth for life, with 
remainder to the firſt and other ſons of the marriage, wit 
remainders over; and by two other indentures dated fe. 
ſpectively the faid 17th of April 1722, in conſideration of 
1001. then paid or ſecured, ſeveral leaſeheld eſtates d 
William Hammond were ſettled in like manner. Sine 
which William Hammond was dead inteſtate, leaving de- 
fendant and four children: that the 2000. was paid by ha 
father on the execution of the ſettlements, and the remain - 
ing 1ool. was paid ſoon afterwards. l 
Upon the 25th of February 1734, this cauſe was hear 
before the Mater of the Rolls, who decreed an account 
of the perſonal eſtate of William Hammond, and that ti 
ſame ſhould be applied in payment of what the Maſe q 


— 


* Vide Abr. Ca. Eg. 23. 1 Vern: 100, 101, 464. 1 Chan, Ca. 
2 Vent, 3, 65. 2 Vern, 40, 476+ S. P. ; 


ſhoull | 
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* —...4 certify to be due to the plaintiffs, and all other the 

ond creditors of William Hammond in a courſe of admi- 
daration. The ſame direction with regard to the perſonal 
ate of German Hammond. And if the perſonal eſtates 
ere not ſufficient to pay the plaintiffs and other bond 
reditors, then his honour declared, that the ſettlement ſo 
ade of the leaſchold eſtates was fraudulent with reſpect 
o the creditors, and ought to be ſet aſide; and that ſuch 
nd art of the leaſehold as was the proper eſtate of German 
cr Hammond, at the time of making the ſaid ſettlements, 
« Should be applied in ſatisfaction of ſuch his bond cre- 
<- Maitors, as his perſonal eſtate ſhould fall ſhort of ſatisfying. 


s. 
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* he ſame directions with regard to William Hammond's 
th, eaſehold eſtates, as were his proper eſtate at the time of 
the WW he ſettlements, and Elizabeth Hammond was to come to 
ſc. in account for the rents of the leaſehold eſtates, and if 
an ere ſhould not be ſufficient to pay the bond creditors, then 
in- That a competent part of the leaſehold eſtates of German 


nd William be fold, and the money applied to pay the 
ond creditors, and ordered that the matter of the bill that 
ich ought to impeach the ſettlement of the freehold eſtate, 
nd to make the fame liable to the plaintiff's demands, 
Should be diſmiſſed without coſts. 
From which decree Elizabeth Hammond appealed, and 
—nſiſted the decree ought to be rectified as to the account 
irected againſt her of the rents and profits of the leaſehold 
ſtates; for that it appeared by the proofs in the cauſe, that 
he 200/. was paid down in ſpecie at the execution of the 
Wgrticles by the defendant's father, and that the 100. was 
afterwards paid by him to William and German Ham- 


re-Wnond, and therefore the ſettlement of the leaſehold eſtates 
1 0 vas not fraudulent, nor ought defendant to account for 
s « he rents and profits thereof, and for that by the ſaid decree, 
inc he plaintiff's bill, ſo far as it ſought relief againſt the 


ettlement of the freehold, was diſmiſſed without coſts, 
otwithſtanding the confideration was proved to have been 
aid, and for that ſhe had poſſeſſed no part of the perſonal 
Weſtate of German or William, and her anſwer was in no 
part falſified ; for which reaſons the bill, as againſt her, 
oun WWPught in general to have been diſmiſſed with coſts, and 
bherefore prayed the decree might be rectified in all ſuch 
Sparticulars. 
Lord Chancellor: There is no evidence whatſoever in 
he cauſe to impeach the ſettlements of actual fraud. But 
hat the plaintiffs infiſt on, is, That German Hammond 
25 largely indebted. at the time of making the ſettle- 
| 01. I. D ments 
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ments on William the ſon, and that therefore theſe ſettle; | 
ments were fraudulent upon the ſtatute of the 1 3th of 7 
[ 1 Elis. ch. 5. which regards creditors only. I muſt con- 1 
5 ] ſider this act of parliament as it would have been confi. 3 . N 
dered at law, for I will not lay down any other rule o 3 
ooriſtruction in equity, than is followed at law upon this x 
ſtatute. What is prayed by the creditors, is the applica. EF 
tion of theſe leaſehold terms as aſſets for the ſatisfaction 
- of their debts. The preſent is a caſe of general credi. 
tors, and not of mortgagees, judgment creditors or pur- il 
chaſers z and therefore not ſo ſtrong, as where a man has 
paid his money for the fame eſtate ; which would have 
brought it within the ſtatute of the 27 Eliz, cap. 4. which 
makes every conveyance made for the intent to defraud 
purchaſers, for a good conſideration, to be utterly void. 
There are three ſettlements in queſtion, the firſt of a 
freehold eſtate, the ſecond of a leaſehold eſtate called Ford, 
and the third of another leaſehold eſtate. 4 =. 
Wiliiam Hammond the ſon married the daughter of one . 
Stedman without the conſent of the fathers of either vde, 
articles nor ſettlement were made before the marriage; MF. 
Mr. Stedman afterwards propoſed to German Hammond 
to give 30ol. as a portion with his daughter, if he would 4 | 
make an adequate ſettlement ; afterwards a kind of ſurvey 8 
was taken of the premiſes propoſed to be ſettled, and 
— the ſettlement was not merely colourable. The 
corifideration for ſettling the freehold is 200. paid; there 
is no pretence to impeach this, it is a fair tranſaction 1 3 3 
can be, The ſecond is a ſettlement of the leaſehold eſtate 
called Ford, made in conſideration of the marriage already 
had, and for the conſideration of 100. paid, or ſecured 10 
The queſtion is, Whether this ſhall prevail againſt the | 
creditors of German as a good ſettlement ? 1 
A great deal has been ſaid upon this head, but it de- 
pends upon circumſtances, and every cafe varies in that 
teſpect. There are many opinions that every voluntary 
A ſettlement" ſettlement is not fraudulent ; what the judges mean, is, 
being voluntary that à ſettlement being voluntary is not for that reaſon 
» 28 lag fraudulent, but an evidence of fraud only. Bovey's calc 4 
lent, but an evi. in 1 ent. 193. 1 Med. 119. Lord Finham v. Tal f. 
83 Though I have hardly —— one caſe, where the perſon 
6 * cb conveying was indebted at the time of the conveyance, that 3 
perſon convey- has not been deemed fraudulent ; there are, to be ſure, 
ing was indebt- eaſes of voluntary ſettlements that are not fraudulent, and 
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ed at the time, 


tar it bas at thoſe are, where the perſon making is not indebted at ef- 
| time; 
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ne ; in which caſe, ſubſequent debts will not ſhake ſuch „5s, 4 eme 


Settlement. fraudulent, 
A voluntary 


nuement is not fraudulent, where the perſon making is not indebted at the time, nor will 
Wbſcquent debts ſhake ſuch ſettlement. 


But I will not enter into a nice diſquiſition, whether 
42 ery voluntary ſettlement is, or is not, fraudulent ; be- 
4 — J think as to the Ford eſtate, there was a valuable 

conſideration upon the face of the ſettlement, for the father 
s tenant for life, and the ſon intitled to the reverſion 

in tail. 

And where father and ſon join in a marriage ſettle- 

ment, it is a bargain for a good and valuable conſideration, 

and has been ſo held in ſeveral caſes; but then the queſtion 

"Ss, whether it has been extended to creditors ? 

= In the preſent caſe, the ſon could not have ſettled the Where the fa. 

eaduary intereſt, without the father's help, becauſe he fel tenant for 

as tenant in tail in reverſion, and not in poſſeſſion; but 23 bh 
if the father had been tenant for life, and the ſon tenant in a ſettlement, 

n fee, and bad joined in ſuch ſettlement, it would have '* 23994 againt 

I nade a material difference, for then I ſhould have thought the'fog mike 

his good againſt creditors ; for there was no occaſion for have diſpoſed of 
oe ſon's joining, as the ſon might have diſpoſed of the . * 
reuduary intereſt without him. the father's 

I am of opinion beſides, here is a fair pecuniary conſi- joining, 

tion, as there was a ſum of money paid, amounting 

to 100/. by Stedman to German Hammond, and when 


paid, expreſſed to be on account of the third 1007. agreed 


eſtate, it is of a very different nature; for it is expreſſed 
m WW be in conſideration of the marriage, and divers other good 

= conliderations. All the deeds bear date the ſame day, and 
m LL inſiſted it is inartificial, to ſplit them into three. But 
ww 2 I cannot think it is ſo here; for they have made the con- 

= fideration of the freehold 2007. and of the Ford eſtate 
;} 4 root. and I cannot take in the conſideration of thoſe deeds, 
i Which have a guid pro gue, and a conſideration of their 


mb be given by Stedman as a portion, and no other account 
„ *PPears to have paſſed between Stedman and Hammond 
y = but this. As to the aſſignment of the other leaſehold 


1 =_ 22, to ſupport a third deed. 

1 But in the laſt ſettlement is a plain badge of fraud, Where a father 

nl for German Hammond took back an annuity to himſelf takes backen en- 
ad his wife for life of 277. which probably was the full apr wa 


value of the eſtate comprized in this deed, and therefore comprized in 
the ſettlement 


* 1 it is tanta . | . . . . . 
„ — to a continuance in poſſeſſion and creditors will be relieved * ſuch 


D 2 gave 
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gave the ſon nothing; which is almoſt tantamount to 1 1 v 
continuance in poſſeſſion, and has always been deemed ; 2 
ſtrong circumſtance of fraud. | 4 
Therefore I am of opinion the creditors ought to be re. | 9 
lieved againſt this ſettlement. 
The deeree was made in Feb. 1734, very near four 2 4 
years ago, and if I ſhould enter into the confideration of | 3 A 
ay doubt J muſt give the plaintiffs coſts before the 
maſter, and though the bill, as to two of the matters, has 3 
no foundation for relief, yet as to a third part, viz. the i 
laſt ſettlement, it is as clearly for the plaintiff ; therefore 
for all parties, it will be better to drop the cofts. - .4 
His Lordſhip therefore ordered the ſaid decree to be af. 1 
firmed, fave as to that part thereof which relates to the 
ſettlement of the leaſehold eſtate called Ford; and as to 
the plaintiff's bill, ſo far as it ſeeks to impeach the ſettle. 
ment of that leaſehold eſtate, and to make the fame lia- 
ble to the plaintiff's demands ; ; his Lordſhip diſmiſſed the 
ſame without coſts. 2 
And as to the coſts of the reſt of this ſuit, that the » 
faid decree whereby the ſame are reſerved till after the ſaid 
report, be varied as follows: That to the time of hear- 
ing this cauſe at the Rolls, no coſts be paid on either 
ſide, but that the conſideration of coſts of ſuch other 
parts of this cauſe from ſuch hearing, be reſerved till the 
maſter ſhall have made his report; the ten 28 depoſu 
to be paid back to the defendant. ®B 


(D) Concerning the * manner of perkozming 2 | 
-_  ameements. | 


November 27th 1739. 


Arthur O Keeffe, Eſq; and Iſabella his wife, Plaintiffs. 
James Calthorpe, Eſq; — — === Defendant, 


[Caen 7, HE plaintiff Iſabella being poſſeſſed of old and new 


Where children South Sea annuities and Bank ſtock, and a mar- 
under marri- 


age ſettlement tiage being intended between the plaintiffs, previous 

| obrained a con- thereto, the plaintiff Iſabella, for ſecuring the ſtocks and I 
__ dividends for her ſeparate uſe and diſpoſal, notwithſtanding 
. vary it her coverture, did by indenture with the privity of the 
to the prejudice' plaintiff Arthur, transfer the ſtocks to the defendant his 


bebe 3 alter executors and adminiſtrators, in truſt that he, his execu- W 


1 
* . 
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* 


Vide 1 Vern. 121, 2 Fern. 13 186, 394, 558. t 
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and adminiſtfators ſhould: pay, or ſuffer plaintiff Iſa- 

na to receive the dividends and profits thereof for her 

rate uſe during her life; provided, that if Iſabella ſur- 
ed Arthur, then the defendant, his executors or admi- 
arators ſhould transfer the ſame to the plaintiff Iſabella, 

r executors or adminiſtrators, or to ſuch perſon as ſhe 

ould apart from her huſband by deed or will appoint, and 

r want of appointment, to the iſſue of her body, and for 

ant of ſuch iſſue, then as to one moiety of ſuch of the 

ock as ſhould be remaining at the death of Iſabella, in 
ut for the plaintiff Arthur, his executors and admini- 

MDr:tors; and as to the other moiety in truſt for the defen- 

ant, and one John Burrell the brother of the half blood 

e 1fabella, their executors and adminiſtrators. 

Fe marriage took effect, and plaintiff Iſabella by Ar- 
I nur's conſent applied to the defendant to ſell part of the 
onsities, and to pay the money to her, and to aſſign the 
ruſt to ſome other truſtees ; declaring to him it was not 
er intention that the ſame ſhould be unalterable, but onl 

e Fo preſerve the ſame in her own diſpoſal ; but the defen- 
ant inſiſting he could not ſafely ſell the ſame or aſſign his 

Tr uſt without the directions of the court of Chancery, the 

laintiffs therefore by their bill pray that the defendant 

Wight aſſign his truſt, and that the ſtock and annuities 

ight be transferred, ſubject to ſuch uſes as Iſabella alone [18 3 

Would from time to time direct, and for want thereof, 

Hiubject to the truſts in the ſettlement. | 

Lord Chancellor : Where under a marriage ſettlement, 
he children have obtained a contingent advantage, I will 
not vary it to the prejudice of the iſſue after the marriage; 

Sf 1 ſhould, I might fit here only to alter marriage agree- 

ments upon the particular whim of a feme covert. T here- 

ore let the plaintiff Iſabella make the appointment, and 
iet the appointee take ſuch intereſt as the law will give him; 

: for I ſhall not ſend him the aſſiſtance of this court to make 

4 ſuch appointment more effectual than it will be at law. 


1 þ 
_—_ . 


A perſon might as well bring a bill in this court to The court vin 
change truſtees to preſerve contingent remainders; if the not change a 
defendant had been merely a truſtee for the lady, there mere truſtee for 
might be ſome grounds for this application; though if 1 amok. = > 
was inclinable to change the truſtee, I would not do it un- ment, without 
ess it went firſt before the maſter to examine, whether the young it firſt 
; perſon propoſed is a proper perſon, | w lee if pg 4 

| A new truſtee being by the conſent of all parties added perſon propoſed 
to the old one, his lordſhip decreed the defendant to * 1 
transfer the annuities in queſtion in ſuch manner, as to veſt FO" 


the 


22 5 | _ | 
the fame in himſelf and the new truſtee, to f 4 
ſame truſts as are in the ſaid deed of agreement and de. I cf 


creed that the plaintiff's bill ſhould be as to other matten 
n. 5 


C A P. VII. 
Adminiftrators. 


Vide title Executors. 
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Alien. 
December the 21ſt 1737. 


Anon. 


* 4 


Ca 8. FOREIGNER inthe King of Pruſſia's ſervice 7 
442 plies to the court, to compel his wife, now reſiding 4 
| je@20 the au Dantzick, to deliver up his children; one of fifteen, ad 

thoriy of this another of thirteen years of age, to be educated by y him — 1 
Ai oy having a natural right to the care of them. A bill wa Y 4 
land : but tho* brought ſome years ago by the wife, who had then been 3 
the! ir perſons are are { eparated from her huſband a confiderable time, to have an 3 
7 * N een out of ſtocks here in England, belonging to her, 43 
the property for the maintenance of the children ; which was Y 


wes NN hercin accordingly. 

; RES Lord Chancellor : I have no power over the perſ 

of it, foreigners any longer than while they are in England, fol 2 
then they owe a local obedience ; but as they are now in 3 

; foreign countries, my authority will not reach them ; z bu 
though I cannot come at their perſons, yet I might lay my 1 F. 
hand upon any property they have here in ſocks, &c. but 
as a ſum of money has been already ordered out of a fund BY 
belonging to the petitioner's wife, for the maintenance of 
her children, I cannot make any alteration in that order, i : 
while the children continue under her cuſtody, for it is gi- 


ven merely upon their account, and not the mother's. 
Decembe ; 


Alien. 24 23 


December the 4th 17 30. 
..::/:n/eat of the town of Calcutta, at 

2 21 illiam in Bengal and others, | } Plaintiffs, 
„Barter an infant, by his guardian ne 
and others, * * * 

1 Et « contra. 


ra moved on behalf of the plaintiff in the original Can 9. 
—_W cauſe, that he may be at liberty to ſue out duplicates of The court di- 


. . ” . ” . ect d - 
e commiſſion, to take his anſwer to the plaintiff's bill in IT 3 


c croſs cauſe, and that the commiſſioners may by fuch Eaſt Indies, to 
DSmmiſſion be impowered to ſwear an interpreter, to inter- take the anſwer 


* , . of the defen- 
— et the oath to the defendant in the croſs bill, and to 1 


aclate his anſwer from the Bengal language into Engliſh, bill, cho wes of 
it ſhall be found neceſſary, and that theſe words corporal the . 
a «pr the Holy Evangeli/? may be left out of the com- #90 * 220 me 


: wered two or 
Piſſion, and inſtead of the latter words, on a proper oath three commiſſi- 


the moſt ſolemn manner, or ſome other proper words, ones to admi- 


7 A p in 0 h 
a agreeable to the circumſtances of the defendants caſe, ;, % 100 pros 


ay be inſerted in their room. manner, as in 
| their diſcretions 
ii ſeem meet; and if they adminiſtred any other oath than the Chriſtian, ts cert ify to the 
n what was done by theme that if there ſhould be any doubt as to the validity, the 


ap- | dinion of the judges might be taken. 
S * In ſupport of the motion was cited 1 Fern. 263. Anon. [ 20 J 
un nere a Jew was ordered to be ſworn to his anſwer 


* 
* 1 C 
| 4 


| oth the Pentateuch. Hale's 2d part of the Pleas of the 


Was 
ben 


rown 279. 

Lord ene It depends upon what is admitted on 
ohe other ſide, that the defendant in the croſs cauſe is of 
e Gentou religion, and an idolater. I have often won- 
ered, as the dominions of Great Britain are ſo extenſive, 
hat there has never been any rule or method in caſes of 
his ſort. The general rule is, that all perſons who believe 
God, are capable of an oath ; and what is univerſally 


be aderſiood by an oath is, that the perſon who takes it, Definition of an 
"BS 1mprecates the vengeance of God upon him, if the oath he takes oath. 
5 Ws falſe. It was upon this principle that the judges were 


nclined to admit the Jews who believed a God, according 
o our notion of a God, to ſwear upon the Old Teſtament. 
and lord Hale yery juſtly obſerves, it is a wiſe rule in the 
ingdom of Spain; that a heathen and idolater ſhould be 
worn upon what he thinks is the moſt ſacred part of his 
eligion. If a Jew ſhould be indicted for perjury, and it 
laid in the indictment that he ſwore tactis 8 

» Da 


Aliens 1 
Dei evangeliis ; yet according to Hale the word evang:!;;; 3 
in the indictment may be anſwered by the Old hows 
which is the evangelium of the Jews. In order to remo 
the difficulties in-this caſe, I ſhall dire& that theſe words 
upon the Holy Evangeli/ts, may be left out. ; 
The next Tohfideration, What words muſt be inſerted Y 
in their room? Now on the part of the plaintiff in the 4 
exoſs bill, it is deſired, that I ſhould appoint a ſolemn form 
for the oath: I think this very improper ; becauſe I my : 
oſſibly direct a form that is contrary to the notions of re. 
ion entertained by the Gentou people. . 
I will. therefore make this rule, That two or three off 
the commiſſioners may adminiſter ſuch'oath in the nal 
ſolemn manner, as in their diſcretions ſhall ſeem meet; 4 
and if the perſon upon the uſual oath being explained wll 
him ſhall conſent to take it, and the commiſſioners ap- 
prove of adminiſtering it (for he may perhaps be a Chri. 4 
tian convert) the difficulty is removed ; or if they ſhout 
think proper to adminiſter another oath, that then 9 1 3 
ſhall certify to the court, what was done by them, and 
that will be the proper time to controvert the validity of 
ſuch an oath, and to take the opinion of the Judges upon 43 
it, if the court ſhonld have any doubt. - 
The words corporal oath may ſtand for lifting up an 
. 21 arm, or other bodily member. This will come up to the 4 ! 
Sir Dudley © meaning of a corporal oath ; but upon the Attorney Ge- 
Rider. neral's ſuggeſting that there might be no ceremonies in their 
form of taking oaths, theſe words were likewiſe left out, 
and the words mot ſolemnly to be inſerted in their room. 1 
There was likewiſe a croſs motion for Barker the de- 9 
fendant in the original and plaintiff in the croſs bill, that 
all further proceedings in the original cauſe may be 10 3 
until the plaintiff in the original cauſe, and the Gefendant i 
in the croſs cauſe, ſhall have fully anſwered the croſs bill. 
The court will Lord Chancellor: The general rule in this court is not 4 
2 . , to ſtay proceedings in an original cauſe, till the anſwer i 
original cauſe, comes in to the croſs bill, but to ſtay publication only. 
till the anſwer Indeed it would have been of courſe to ſtay proceedings in 
Cs the the original cauſe, if the plaintiff in the croſs cauſe had 
will only tay brought his bill, before he had put in an anſwer to the 
publication. original bill. 
E. the cauſe of Omychund v. Barker, & Franco v. 
Barker, there were two more orders of the ſame day to the 
lame purpoſe. 
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Mich. Term 1744. 
Omycbund v. Barker. 


URSUANT to the order above of the 4th of Decem- Carr 40, 
ber 17 30 4 commiſſion went to the Eaſt-Indies, and Lord Chancel- 
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mn neſſes was interpreted to him; after which Neenderam 2 cvidence in 
IS Surmah, being himſelf a prieſt, did touch the hand of the cauſe, 
the hramm, the ſame being the uſual and moſt ſolemn 

form, in which oaths are moſt uſually adminiſtered to 


che 12th of February 1742, the commiſſioners certified, lor, aſſiſted by 
in among other witnoſes for the / plaintiff, they had exa- 1 _ 
ed Ramkiſſenſeat, and Ramchurnecooberage, and ſe- Chief Juſtice 
1 ni others, ſubjects of the Great Mogul, being perſons wer n 
os profeſs the Gentou religion, and that they were ſo- ron Parker, af 
n 1 ; mnly ſworn in the following manner, viz. That ſe- opinion that 
; veral perſons being before us, with a bramin or prieſt of . * 
k me Gentou religion, the oath preſcribed to be taken by Geniou religi--- 
b. the witneſſes was interpreted to each witneſs reſpectively; on, ſworn ac- 
after which they did ſeverally with their hands touch the <2r4ins! -- 
11; foot of the bramin or prieſt of the Gentou religion, be- ougbt upon the 
ie ing alſo before us with another bramin or prieſt of the 0 . op 
n/ lt fame religion, the oath preſcribed to be taken by the wit- — 242 
* IF witneſſes who profeſs the Gentou religion, and the ſame 

e. manner in which oaths are uſually adminiſtered to ſuch 


witneſſes in the courts of juſtice, erected by letters pa- 


- : tents of the late King at Calcutta.” 
| The cauſe came on this term upon the merits, and the 
* 4 ill was brought to have a ſatisfaction for 67,955 rupees, 


mounting to about 7,600. 2 money, from the 
ate of the late Mr. Barker, the father of the defendant. 
Mr. Barker ner «A being appointed by. the Eaſt- 
dia company, Chief of Patna, applied to the plaintiff, 
ho was a conſiderable merchant, to be engaged in part- 
rſhip with him in the ſale of goods. 
The plaintiff was to advance the money for buying the [ 12 ? 
gods, and in conſideration thereof Mr. Barker was to al- 
v him intereſt \ a moiety at 12 per cent. The 
Pods were fold by Mr. Barker for a great proũt, and the 
ole money received by him; but he refuſed to come to 
y account with the plaintiff, upon which he filed his bill 


Wenn . 
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F , 1 Harg. ed. Co Lit, 6, 2 Ca. Eg Abr. 397. 1 Wilſon's Rep. part 1, 


ch, Vor. lp r in 


coſts. Mr. Barker died in the voyage, but by his wil 
made on the 21ſt of December 17 7.36, „charges his real and 4 


te depoſition of Ramkiſſenſeat; but the counſel for te 
defendant objecting to his being a proper witneſs, Loud 


in 1736, in the mayo r's court at Calcutta; and when the 
cauſe was ready for earing there, Mr. Barker left rl bi 
and took his paſſage in a French Eaſt-India ſhip for Eu. 
rope, and upon his withdrawing himſelf,” the court at Cal. 


cutta interpreted it to be a flight from juſtice, and decree) 
that he ſhould pay plaintiff's demand in full, and all bu 


perſonal eſtate with the payment of his debts. 
The end of the bill was, that all books and papers re. 


lating to the dealings between Mr. Barker and the plaintif q 


might he produced, and that the ſum ; before-mentioned 


might be paid with ſubſequent intereſt, and the coſts i in the , 
mayor's court at Calcutta. 4 
Mr. Attorney General. for the plaintiff offered to real ll 


Cliancellor ordered the commiſſion and the return to bY 
read, and like wile the letters patent, bearing date the 12606 
of September, the 13th-of the late King. , — 
Mr. Fracy Atkyns argued in ſupport of the objection 4 ' 
| 1ſt5/ That as the law of England now ſtands, no oa 
can be adminiftered to make a man a TOR watnels,Z 4 
but the oath upon the evangeliſts, dl; ol A 
adty, That it would be 9 even to the rules «i 
equity to admit any other. n 
The ſubſtance of this argument follows: 551151 
I will endeavour to ſhew, from tlie oldeſt authoritis|f F 
extant down to the preſent time, that the rule has been Xx 
uniform and invariable as to the particular oath require 
Pleta lib. 5. cap. 22. p. 344. Furamentum. eſi af 
niatio vel negatis de aliquo atteſtatione ſacræ rei fit mata; 
ſo that as long ago as Edward the Firſt's time, which is 2 
leaſt 400 years, the general definition of an oath was 1 
perſon's affirming} or denying a thing, with a ſolemn a 
peal to the ſacred writings for the truth of what he ſaid 
Bracton, fol. 116. the oath that was adminiſtered by th 4 
juſtices 1tinerant, to the jury, ſummoned to inquire for the 
crown, agrees exactly with this definition: Hoc aud 4 
juſtitiarũ, quod ego veritatem dicam de hoc quod a of 
interrogabitis ex parte domini regis, et fideliter faciam i 
quod mihi præcipietis ex parte domini regis, et pro a 
quo uno omittam, quin ita faciam pro * meo; 
eme deus adjuvet et hæc ſancla dei evangelia. - 
Briton de Challenge de Jurors, cap. 35. * 135. 1 f 
elbe the oath thus: Que) jeo verite Fs 4 dien m 
6 aich 


Alien. 


the 1 aide & les ſeintz, & p' ſout les evangelies beyſes touts 
ta, rnoors ſicome notre foy & notre ſauvation,” ??“ 

-U- in Forteſcue de Laud. Leg. Angliæ, cap. 26. p. 58. oc- 
al- o edition, intituled, How jurors ought to be informed by 
ed idence and witneſſes, he ſays, Et tunc adducere poteſt 


utraque pars coram eiſdem juſtitiariis et juratis, omnes et 
ſingulos tefles, quos pro parte ſud producerevelit, qui ſuper 
ſantta dei evangelia,per juſticiariosonerati, teſti ficabuntur 
omnia que cognoſcunt probantia veritatem fatti, de quo 
rtes contendunt. | n 

So that your Lordſhip ſees it is omnes et ſingulos tefles, 
ithour' any exception of perſons whatſoever, gui ſuper 
4 dei evangehia onerati teſti ficabantur. 

Lord Coke in his 2d Inſtitute 479, upon the ſtatute of 
eſtminſter the 2d, ſays, A new oath cannot be im- 
-pofed-upon any ſubject without authority of parliament, 
but the giving of every oath muſt be warranted by act of 
parliament, or by: the common law time out of mind.” 
And in the 719th page of the ſame Inſtitute, in the mar- 
Jin, None can examine witneſſes in a new manner, or 
WE eive an oath in a new cafe, without an act of parlia- 
at) ment.“ And in this third Inſtitute, chap. 14. p. 165, 
tituled, Of Perjury, Subordination of Perjury, and inci- 
Wentally of oaths, faith, that the word oath is derived from 
he Saxon word Eoth, and that it is expreſſed by three ſe- 
eral names, 1ſt, Sacramentum a fſacra & mente, becauſe 
t ought to be performed with a facred and religious mind, 
uiajurareeft deum in teflem vocare, et eft actus divintcultys. 
aly, By uramentum a jure, which ſignifieth law ard right, 
rei ecauſe both are required and meant, or becauſe it muſt be. 
lone with a juſt and rightful mind.  3dly, Jus jurandum à 
ure et jurando. And in the very next ſection he ſaith, 
An oath is an affirmation or denial, by any Chriſtian, of 
any thing lawful and honeſt, before one or more that 
have authority to give the ſame for advancement of 


— 
” 


deeply concerneth the conſciences of Chriſtian men, as 
* the ſame cannot be miniſtered to any, unleſs the ſame be 
allowed by the common law, or by ſome act of parlia- 
ment; neither can any oath allowed by the common 
law, or by act of parliament, be altered but by act of 
* parliament; it is called a corporal oath, becauſe he 
: toucheth with his hand ſome part of the holy ſcrip- 
urs.“ In the 4th Inſtitute, chap. 64. p. 279. he ſays, 
An dach ought to be accompanied with the fear of n 
=_ 2 an 


truth and right, calling Almighty God to witneſs, that 
* his teſtimony is true. So as an oath is ſo ſacred, and fo. 
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Alien. 1 
55 and ſervice of God, for advancement of truth, Domiy,y al 
Deum tuum timebis, et illi N et per nomen illi 
4 jurabis,” taken out of the Moſaic law; and the worm . 
immediately following are, Bracton faith, That an alen 
** born cannot be a witneſs, which is be underſtood « ny 
“ an alien infidel.” 4 
I ſhall beg leave to mention a ſtatute made in the 21 q; 
Henry the Eighth, chap. 16. touching artificers ſtrangers, | 
in the gth ſection of which it is enacted, © that the ſam: WK; 
* ſtrangers ſhould, upon lawful warning to them given, by: 
* the wardens of divers myſteries, within the cities an( 
* towns, 2 themſelves to the common hall of the ſr 
5 ſaid crafts, and there to receive and take their oath, an( 
*© be ſworn before the wardens upon the holy evangeliſts, a + 
< to be true to the King,” &c. mn 

So that nqtwithſtanding aliens and ſtrangers are. the 
ſubject of this act of parliament, yet without reſervation of 
any form or ceremony in their own religion, relating to al 
oaths, they are directed to take the oath upon the holy 
evangeliſts : ſo that the legiſlature governed themſelves by 
the law as it then ſtood, and ſaw no reaſon to alter it for 4 6 
the private conyenience of particular perſons. = 

I appeal to 2 Lordſhip's judgment, whether the peo- 
ple who are offered as witneſſes, are capable of taking an 
oath, as the law of England conceives of it; the moſt au- 
thentic hiſtories of this part of the world repreſent the 
natives as extremely ignorant, and particularly with regard i 
to their notions of religion, abſurd and ridiculous, and in 
their ideas of the Deity ſo groſs, that it would be ſhocking 
even io mention. How then can they be ſaid to perform 
ſuch a ceremony with a ſacred and religious mind, which Wl 
the word ſacramentum implies ? 

It appears by the certificates of the commiſſioners, and 
even by their own witneſſes, who may be ſuppoſed to re- 
preſent it in the moſt favourable light, that the ceremony Wl 
is for the perſon who ſwears to fall down, and touch the 
foot of the prieſt with his right hand. Can this be faid F 
Deum in teſtem vocare ? Or is it aus divini cultus ? ſo far 
from being accompanied with the fear [or worſhip of God, 
as an oath by our law ought to be] it is meanly proſtrating 
themſelves at the foot of a prieſt, and calling upon the 
creature inſtead of the Creator, and cannot poſſibly raiſe 
= other emotions, but thoſe of contempt and ridicule. i 

t is ſaid too, that if ſuch perſons ſhall ſwear any thing 


i 
2 
_ 


contrary to truth, that he will A $grarr=r a vagabond. I do 


82 


pot know how far the people of India may be deterred i 


71 i 


k 


an apprehenſion; but I am confident great num- 
"ol 9 would be ſo far from thinking this a 
iiment, that if the only effect of forſwearing them- 
. was being a vagabond, they would be more inclina- 
to break an oath, than to it. I do not find 
the prieſt tells-us what are the general notions of 
people, as to the belief of a God, but only that he 
= ſelf believes in a ſupreme Being ; of whom his ſuperior 


owledge ; and yet the bulk of the people who have not 
= theſe advantages may think quite otherwiſe. | 
ST ſhall now beg leave to mention the later opinions. 
Mr. 23 awkins in his Pleas of the Crown, the 
Wt folio edition 434, under the head of Evidence; ſays it 
ms agreed to be a good exception, that a witneſs is an In- 
. << That is,” ſays he, as I take it, that he believes 
neither the Old or New Teſtament to be the word of 
God, on one of which the laws require the oath ſhould 
be adminiſtered.” 
expe& we ſhall be told by the gentlemen of the other 
„of Sir Matthew Hale's opinion in his Pleas of the 
own, 2 vol. 279 ; and therefore I will read the paſſage, 
= ſubmit to. your Lordſhip ; it is rather in favour of 
Wat we contend for, than againſt us. | 
lt is laid down by Lord Coke, (ſays Lord Hale), 
chat an Infidel is not to be admitted as a witneſs ; the 
= conſequence whereof would be, that a Jew who only 
= owns the Old Teſtament, could not be a witneſs. 
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ng But I take it that although the regular oath, as it is 
N == allowed by the laws of England, is tactis ſacro- ſanctis 
ch 


Dei evangeliis; which ſuppoſeth a man to be a Chriſtian : 
yet in caſes of neceſſity, as in foreign contracts between 


nd merchant and merchant, which are many times tranſ- 
re. acted by Jewiſh brokers ; the teſtimony of a Jew tacto 
re legis Moſaice, is not to be rejected, and is uſed as 
the I have been informed among all nations. 


* Yea the oaths of idolatrous infidels have been admit- 
ted in the municipal laws of many kingdoms ; eſpecially, 


od, Juraverit per Deum verum Creatorem; and ſpecial laws 
ing re inſtituted in Spain, touching the form of the oaths 
the of Infidels. 

aſe . And it were a very hard caſe, if a murder commit- 


ted here in England, in preſence ory of a Turk or a 
Jew, that owns not the Chriſtian reſigion, ſhould be 


diſpuniſhable; becauſe ſuch an oath ſhould not be taken 


| 3 which the witneſs holds binding, and cannot ſwear 
| «*« otherwiſe, 


ities and education may have given him ſome confuſed 
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fidel cannot be a witneſs, therefore a Few cannot be one 


« were any oath by the ſtatute of 5 Eliz. that might be 


of Mien. 


« otherwiſe,” and poll might think himſelf under 9 
« obligation, if ſworn according to the uſual: ſtile of th 1 
<<. courts of England. 

« But then it is agreed, that the credit of f ich a «6 4 
4 mony muſt be left to a jury. 

With deference to fo great a man, I do not ſee the 1 
conſequence drawn from Lord Coke's poſition, that an In. 4 
for they believe a God, juſtin the fame manner the Chi 
tians do; and the Old Teſtament is as much the evange:: nt 
to them, as the New is to us; and therefore widely differ. 
ent from the infidel, who has no notion of the true God. 
And this was the very reaſon for adinitting the evidene if 
of Jews in the caſe of Rebley v. Langſton, 2 Roll. 31,8 
4 Nota; Wild, ſerjeant on evidence to a jury in Guild. 
hall, erday, (where becauſe the witneſſes produce 
were Jews, Keeling chief juſtice ſwore them upon th 
* Old Teſtament) deſired the opinion of the court, if thi 


*© aſſigned for perjury; and per curiam, it is ſo, and with. q | 
« in the general words of ſacro- ſancto evangelia ; ſo of tie} 1 
&* common prayer book that hath the epiſtles and goſpels;i 
4 contra by Windham of a pſalm book only.” 4 
It was upon this I apprehend the court formed theillf 
opinion, and not upon a conſideration. of their bein f 
brokers in foreign contracts between merchant and me- A 
chant. (- q 
I ſubmit it upon the whole paſſive : Sir Matthew Hat F 
does not poſitively fay, that by the laws of England, a peri 
ſon who owns not the Chriſtian religion, may be examina I 
according to the form of his own religion, but is ons 
commending the municipal laws of other kingdoms, a2 
throws it out rather as a wiſh, that a rule were to prevail 
here, in caſes of neceſſity, than as his opinion; therefo' 
the utmoſt which can be collected from what be ſays i 
that he thought it a defect in our law. 3 
But though his genius and knowledge were equal pe 
haps to any one man of the profeſſion ; yet I hope I mil 
be allowed to put in the other ſcale, the wiſom and exp: 
rience of the great and eminent perſons, who for ſo mary 
ages before his time have adhered to the form of an oa 
as a conſtant and invariable rule. 
Beſides the preſent cannot be called a caſe of neceſſiiſ 
becauſe there are perſons in India, privy to all theſe cranks 4 
tions, who are under no objection, as to their capacity i 
_ an oath ;- but. the — knew very well, that n. 


tiwd 


Aiell. 
of the ſame country, engaged in the ſame intereſt, 
me ſame buſineſs with themſelves, were much more in- 
le to ſwear for them. 7 ir 
uin mention but one thing more than the firſt head, 
ſhew your Lordſhip, that nothing but the legiſlature can 
eenſe with the common and uſual form of oaths ; and 
tis the caſe of the quakers, who had entertained a no- 
chat all manner of oaths were unlawful ; and there is 
cee any error perhaps that hath a more plauſible colour 
bn ſcripture than this, which made the caſe of thoſe who 
re ſeduced by it, the more pitiable ; and yet, upon their 
Nong to take the oath in courts of juſtice, to uſe the 
WHrds of the preamble to the ſtatute of the 7 and 8 Will. 
W. 34. f. 1. for-the relief of quakers, They were fre- 


104 ently impriſoned, and their eſtates ſequeſtered, by proceſs of 
1. ent ſuing out of ſuch courts, to the ruin of themſelves 


d families. 76 | 
lk the law of England, with regard to the form of an 


favour of perſons who agreed in the ſubſtantial and fun- 
mental part of the Chriſtian religion with the church of 
gland, and who are in-all-reſpects very uſeful and ſer- 
cable members of the commonwealth ; I hope your 
ordi/hjp. will ſee no reaſon to do it in this caſe, where the 
ons are proved by the plaintiff himſelf to be infidels 
d idolaters; and whatever ceremony they may have in 
earing, it cannot be called a ſolemn and religious one. 
ln the ſecond place, I ſhall endeavour to ſhew, that it 
auld be contrary to the rules of equity to admit this evi- 
nce. N 6 | 
And here I muſt ſubmit to the court, that in the ad- 
"tting this evidence, very great hardſhips and inconveni- 


yy —_ was, ſo ſtrict, that the judges did not think them- 
„ es juſtified in admitting the moſt ſolemn affirmations 
10 Wd declarations of the quakers inſtead of the oath, though 


ar ces muſt neceſſarily ariſe to the defendant, and that he 
brought into this court upon very unequal terms. 
Should your Lordſhip admit the depoſitionsof theſe wit- 


? {ſes to be read, the plaintiff would have one manifeſt ad- 
tage over the defendant; that notwithſtanding his wit- 


e molt notorious * perjury, yet the defendants would be 


ithout remedy ; for there is no indictment that could be 
amed againſt them, which could be ſupported ; for I ap- 


11 Wchend it to be a material ingredient in all indictments of 


Lind, that act per Je ſacro evangelio voluntarie et cor- 


(les ſhould aſſert the groſſeſt falſhoods, and be guilty of 


rupte 
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Alieu. 


ruptꝰ commiſit perj urium; and that omitting theſe wo 
we bea 12 error, and quaſh the indictment. 0 
If this expreſſion be neceſſary. in the indictment, the 
let them be ever fo guilty, muſt go unpuniſh 
for I am afraid it will not be ſufficient to maintain the n. # 
dictment, to ſay, that touching the foot of the prieſt viii | 
his right hand, voluntarie et corrupte commiſit perjurin 
Upon the commiſſion your Lordſhip was pleaſed to "i 
that you wondered, as the dominions of Great Britain a 
fo large, and their commerce ſo extenſive, and as thin 
of this kind muſt have happened before, there ſhould jill 
no method as yet eſtabliſhed on ſuch occaſions. Whatemi. 
prudential wn there may be to introduce any new ru 
in future caſes, we hope, that as courts of equity govenlllif 
themſelves by the ſame rule, with regard to admin 4 
evidence, as the courts of law, and that your Lordſhip wit 
be of opinion, that you cannot, without overturning tl 
hw intirely, allow theſe depoſitions to be read; and u 
nothing but an at of parliament can alter the preſent foul 
of ſwearing. 4 
Mr. Attorney General for the plaintiff, by way of uM 
ſwer to the objection, ſtated a few particular facts. 
1ſt, That the matters now in queſtion, are matters 
commerce ariſing in a foreign country, in a foreign jurili 
diction, between a Chriſtian and an Infidel. 
A2dly, That in this country the Gentou religion prevail 
and that Calcutta was only a factory within this count 
| 23dly, That the witneſſes do believe in a deity. g 
zthly, Not only that they believe in a deity, but that 
ſwearing they uſe an expreſſion equivalent to ours. $ ili 
me God. 
5thly, That ſolemn oaths to atteſt facts is uſual among 


: 6thly, That they underſtand an oath in the ſame mann: | 
we do : | 


thly, That by the letters patent eſtabliſhing a court 
Calcutta, there is all the reaſon in the world to admit the 
evidence. 
 8thly, In point of fact, Gentous are admitted as wi 
neſſes in the court of Calcutta. 
 9thly, That the manner made uſe of in thepreſent cau 
is the moſt ſolemn and cuſtomary. i 
 1othly, That theſe witneſſes are all of the Gentou nt 


ligion. 
He then ſubmitted it, Whether a perſon of ſuch 
li 10 


* 
* 


0 : 


r. 8 | 
en, and an HAGe); may be admitted as 4 witneſs. He 
ee two propentions 7 
4 iſt, That the witneſs is capable of taking an oath as 
Adel; according to the opimon we have of oaths. 
2dly; That there is nothing in our law that prevents 
from being a witnefss. 471. 
An infidel properly defined is a deiſt, that does not be- 
e the Chriſtian religion. All that in point of natute and 
Wort is neteſſary to qualify a perſon for ſwearing; is the 
lief of a Qt; and an irprecation of the divine Being 
on him if he ſwears falſely. This is the ſenſe of all the 
ized nations in the world, the foundation of all ttea- 
% nuſflum enim vineulum ad aſtringendam fidem 
jurijurando mafores arctius eſſe voluerint.“ Lib. tert. 
7. C. de Ofc fee. KY | 
The beft wrirtefs on Chriſtian morality have gone fo fat 
to admit the oath to falſe gods. It is the ſenſe of Gro- 
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quia quanquam ſub falſis notis, generali tamen com- 
plexione, numen intuetur; ideoque Deus verus, ſi pe- 
eeratum ſit, in ſuam injuriam id factum interpretatur.”” 
. 2. . 13. /. 12. J 

othing is proper to the oath here, but /o help me God, 


ho evangelitm, which is a mere ceremony, and not 
Ential, . + | 
n can gd to 4 higher authority, the authority of the 
ich religion, and of the old patriarchs ; and it will 
pear they conftantly conſidered the heathens capable of 
oath. 'The inftance of Iſzac and Abimelech ſwearing 
one another, Geneſis 26. v. 31. and in the 31ſt of Ge- 
Es v. 53. Jacob ſwears by the fear of his father Iſaac, 
_ accepted of Laban's oath, without heſitation, though 
anne Iwore by falſe gods. | 8 
onder now the clrcumitances and fituation of the 
ntous, with reſpect to the oath they have taken. 
It; As to the form of the oath: And then as to the 
7 Oral parts. 
to the form of the words: It is the ſame we make 
of here; for the interrogatory, © Do you believe in the 
dau Being?” &c. is read over and interpreted to him, 
he takes it in the ſame ſenſe other people do, which 
put an end to the whole objection. 1 
fes to the corporal part: Where is the objection to it? 
paſt ir news great humility, and is in all reſpects appli- 
Fo“. I. 9 F | cable 


== 


5; * Sed et fi quis per falſos deos juraverit, obligabitur ; | 


en it comes to the corporal part; Ion it is ſupra 
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tioned, and 10th. ſect. ſays, Forma juris jurandi verbilif 
e differt, re convenit; hunc enim ſenſum habere debe; 


Goſpel, Who ſwears by thextemple ſwears by the Gol 


be examined without oath ; Lord Chief Faftice Hale's Pl 


capable to the kiſſing of the book, and equally fignifican, 
for both are no more than ſigns, and not material to the 
UL or arp 30k tif ir 25,4 Sx Aprons. \ 
The gentlemen, by their manner gf arguing, wou 
make one believe, there is only one form of an oath. 
« Grotius in the ſame chapter and book as before men. 


< ut Deus invocetur, puta hoc modo, Deus teſtis ſit, au 
Deus fit vindex, quæ duo in idem recidunt.” 
Vid. Veet, upon the Dig. lib. 12. tit. 2. ſec. 2. 
A greater authority, our Saviour ſays, in St. Mathew 


<<. who inhabits it.” So that all terminates in a ſolem 
appeal to the Deity for the truth of what he ſays. , Thea 
are ſeveral paſſages in Livy, Polybius, and Grotius, whial 
ſhew that oaths are totally arbitrary. The conſequeno 
muſt be, that an Infidel is capable of an oath. _ 
Adly, Whether there is any thing in the law of Englanl 
that impugns it ? n ee : 
It is laid down by Lord Coke, that an infidel cannot H 
a witneſs, and ſaid that his poſition is proved by all till 
caſes cited out of the old authorities \ = 
It may indeed be laid down as a general rule, but then 
fore does it follow that there ſhall be no exception? Dos 
not our law ſay, Exceptioprobat regulam It is extreme 
proper there ſhould be ſome general rules in relation 
evidence; but if exceptions. were not allowed to them, i 
would be better to demoliſh all the general rules. They 
is no general rule without exception that we know of b 
this, that the beſt evidence ſhall be admitted which th 
nature of the cafe will afford, I will ſhew that rules 8 
general as this are broke in upon for the ſake of allowing 
evidence. There is no rule that ſeems more binding tha 
that a man.ſhall not be admitted an evidence in his ow 
caſe, and yet the ſtatute of Hue and Cry is an exception 
A man's books are allowed to be evidence, or which is ls 
ſubſtance the ſame, his ſervant's books, becauſe the natur 
of the caſe. requires at, as in the caſe of a brewer's ſervant 
Another general rule, that a wife cannot be a witnd 
againſt her huſband, has been broke in upon in cats 
Wan a lorokod nnd ind | | 
Another exception to the general rule, that a man m 
be examined without oath : The laſt words of a dying ml 
are given in evidence in the caſe of murder; a child 


* 


FE 7; 


e obligation of an oath, may be ſworn. 
This ſufficiently ſhews how much our Law allows ex- 
options againft oaths. = NF | 
Lord Chief Juftice Lee interrupted the Attorney Ge- 


ature confideration, that a child fhould not be admitted 
an evidence without oath. ag) fo 4 


Kingſton affizes before Lord Raymond, where upon an 
itment for a rape he refuſed the evidence of a child 
ithout oath, _ n 


d inũſted that admitting a Few to be ſworn is an excep- 


; pn from the general rule: What is the definition of an 


fidel ? Why one who does not believe in the Chriftian 
ligion, Then a Jew is an infidel, for the ſenſe of evan- 
Hum has been perverted, and ought to be confined to 


| J e New Teſtament only; for it is uſed by our Saviour 
good tidings, in oppoſition to the bondage the Jews 


en underwent, and was delivered to them firſt. 
We are taught there are but four evangeliſts, and the 
ophets are not fo, and yet the gentlemen of the other 
Wc would introduce many more. As to the paſſages in 
Jeuteronomy, it a e unfortunately that the books of 
ales are no part of our religion, nor does the law eſteem 
em ſuch. Are all the Jewiſn diſpenſations confirmed 
Sy our law? No: this was as much a municipal law to 
de Jews, as the municipal laws here to England, or the 
ws of Solon to Athens, or of Lycurgus to Lacedzmon, 


” eſent queſtion. ; | | 

He mentioned then what happened before a committee 

a privy council the gth of December, 1738, on a com- 

„ant againſt General Sabine. A Turk was brought there 
| d offered as a witnefs, and to be fvorn upon the Alco- 

an, and was ſworn accordingly. So far this agrees exactly 


ſpect there is ſome difference, but it will not take away 
e uſefulneſs of the precedent, to fhew that a court or 
rrſons may alter the form of an oath. This Indian wit- 
els has ſworn by the very ſame words that we do, there- 
dre your Lordſhip will not preſume that he means any 
her God than we da. | 
It is of the greateſt moment that we ſhould have com- 
nerce and correſpondence with all mankind ; trade re- 
| F 2 quires 


* 


the Crown, I v. p. 634. but if capable of conſidering 


ral, and ſaid, it was determined at the Old Bailey upon 


Lord Chief Baron Parker likewiſe faid, it was fo ruled 


Mr. Attorney General then proceeded in his argument, 


d therefore quite foreign, and nothing to do with the 


nth the preſent caſe ; but it may he ſaid, this was not in 
court of juſtice, but rather a matter of tate. In that 
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La 


* 


Mr. Murray: 


[31 ] 


work ſtrongly for us. 


quires it policy requires it, yy in geali of this kind 
is of infinite conſequence, there ſhould 125 be a failure a 
juſtice, It has been objected that we might have othef 

idence. But though we may have {lighter evidence, why 
ould we be tied down to this, and debarred of the 1 
which is much ſtronger? Gentous are the common bro. 
kers in this country, and che neceſſity of the caſe will 


ry» ROT 
* 
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There was a time when even Jews were not ſworn 
and no longer ſince than the 5th of November 17 32, then 
was a commiſſion out of the Exchequer in the cauſe dif 
Lopes and Nunes, .in which there was a diſtinction he. ; 
— the oath for Jews and Chriſtians ; for if Jews, thei 
were directed to be ſworn ſupra Vetus 7: eſtamentum only, 1 

An objection was likewiſe made, that this Indian nou 
not be liable to be puniſhed for perjury ; to which it i 
anſwered, That if the court ſhould be o opinion this i : 
an oath which may be taken, of conſequence he is liablhl 
to be puniſhed, if forſworn f 

Another ob) tion is, ＋ 2 Quakers could not be 2dmit 
ted as witn till an expreſs act of parliament to em 
power them. The plain anſwer is, that they would nal 4 
take the oath at all, therefore their ſolemn affirmation wall 
not ſufficient, becauſe it had ngt the eſſence of an gath. I c 

Upon the whole, as it is a caſe of neceſſity, Mae, =_ 
fully in proof from the return of the commiſſioners, th 


they believe in the Sar Ding theſe witneſſes ougul | 
do be admitted: 


November the 10th, 1744+ 


* Mr. Solicitor General, wy the fame ſide with the al 
torney General. 


It is exprefsly certified by the commilſianers, that tf 
cath preſcribed to E our law was read over to ts 1 
plaintiff's wit 

The objection is, that they hs not made uſe of th | 
corpoxal ceremony, the kiſſing of the evangelifts. , 
N 1 have made uſe of another ſymhol, the take 

the prieſt's foot with their right hand, becauſe this is H 
form and ceremony melt binding in their own religion 
and notwithſtanding this, an objection has been taken 
the reading of their evidence. | 

Firſt, Becauſe they have not touched the ersehen 
are Pagans, and * cane ve axmittcd, 


SCOLVY 
my — 


i l Secondly, Suppoing thep may be admitted us witneſſes, 


di mitte 
e under the ſanction of the oath thus certiſied, they 
bet not to be admitted as witneſſes. 


oa, and have inſiſted that the admitting their evi- 
de is contrary to law, and they cannot be indicted 
perjury. But if the admiſſion is not contrary to law, 
n of courſe the witneſſes are liable to be indicted for 


ofaice. The ſtatute of the 5th of Elizabeth leaves 
s matter intirely open. | No I ER 
Tis ſaid there is no one precedent or caſe of a Heathen 
orn according to the ceremonies of his own religion, 
WE cxiſted before in England in courts of juſtice, pro- 
„ ing according to the common law. Pagans have been 
it ora in the court of Admiralty, as Dr. Strahan and Dr. 
is crew have informed me; but they had no note of the 
abe e, and had forgot the name of jt. No wonder that it 
not exiſted before, becauſe all our commerce is carried 
vy our going to them, inſtead of their coming here. 
be caſe of a Jew as a witneſs in a private caule never 
ſtd till after the reſtoration ; they went out of England 
18th of Edward the 1ſt, and did not return till Oliver 


omwell's time. 


e Lice. 6. l. . That an infidel cannot be 


a witneſs.” _ | 


„ 


on 


P Lord Coke meant Jews, as emphati- 
ntidels by ſhutting their eyes againſt the light. He 


thele infidel uſurious Jews: therefore Lord Chief 
ſtice Hale was not miſtakea when he underſtood Lord 
— Juſtice e meant Jews for Infidels as well as 
ers. | 
That all the law books when they mention an oath 
en a Chriſtian oath, is no argument at all; Fleta's de- 
eon, Magis, licitum jurare per Creatorem quam 
=_ cturam :” This ſhews the oath was not quite fixed, 
like the gath fworn in the Roman empire after the 
ablhment of Chriſtianity ; and Lord Coke's ſaying 
_ th is an affirmation or denial by a Chriſtian, is no 
der at all, for the laws of England could ſpeak 1 


n moſt of the reaſons the gentlemen have begged the 


pi as well a Jew, who may be indicted tacto libris le- | 


The only authority of conſequence cited, is a ſaying of 


37 


neral principles muſt determine the caſe; therefore 
tice, and convenience, this witnefs ought to be admi 


fitions: 


reaſoning and authority. 


* jnſpectis, aut in eorum præſentia manu ad pecu 


„ diſtingueretur, inde in vulgi paſſim ore.“ Upon my cl 


8 Men. | 
of the Chriſtian oath, ' becauſe they had no intercouglil 
with Pagans. * 18885 CON | 

The arguments of the other fide therefore prove ne. 4 
thing; for does it follow from hence that no witneſſes cu 
be examined in a caſe that never ſpecifically exiſted be 
fore, or that an action cannot be brought in a caſe t 


af 


- 


7 
7 
N 
* 4 
3 
1 


never happened before ? 1 | 
Reaſon, ſtated to be the firſt ground of all laws, h 
the author of the book called Doctor and Student, g 


only queſtion is, Whether upon principles of reaſon, jul 


Py wa, — & e & = 


ted? Upon this occaſion I ſhalt lay down two prope: 


—_ py 


Firſt, That by the practice of England, and of all tl 
nations in the world that are Chriſtians, perſons, thou 
not of the Chriſtian perſuaſion, may be admitted as wii 
neſſes, and fworn according to their own form. | 

Secondly, That the caſe of a Pagan is within thi 


Cafes of Law depend upon occaſions which give ri 
to them. Where the commerce and intercourſe is md 
frequently with the Pagans, the inftances to be ſure wil 
moſt frequently ariſe. 4 

After the Roman emperors were converts, Chriſtian 
as well as thoſe who continued Pagans, ſwore accordin 
to their fancy, without any particular form. Sl 
tom. 2. f. 1467. © Mittimus hic, principibus Chriftianil 
« ut ex hiſtoriis ſatis obviis liquet, folennia fuiſſe et pecu 
<« Haria juramenta, ut per vultum fan&i Lucae, per pl 
& dem Chriſti, per ſanctum hunc vel illum, ejuſmodi aa 
© nimis crebra ; inolevit vero tandem, ut quemadmodun 
« Pagani facris ac myſteriis aliquo fuis aut tactis aut pt 
<< ſentibus jurari ſolebant, ita folenniora Chriſtianorum jv. : 
«- ramenta fierent, aut tactis ſacroſanctis evangelits, al 


« amota, ſublata aut protenſa; atqui is corporaliter a 
« perſonaliter juramentum przſtari dictum eſt, ut ab jun 
« mentis per epiſtolam, aut in fcriptis folummodo præſii . 


poral oath. | | | 
So that by this paſſage out of Selden it appears, tM 
corporal part which prevails now all over Chriftendong 
was taken from the Pagans, and by degrees under 
Greek Roman emperors, it came to be eftabliſhed, tag 
this ceremony thould be uſed. | 


Aen. 


he opinion of the Greek Roman emperors, as to the 
hs of perſons of other perſuaſions, is mentioned by 
den, tom. 2. p. 1408. to be as follows: © Alien au- 
tem perſuaſionis hognines per id quod venerantur illi, et 
juxta modum quo venerantur, adjurari conſueverunt.“ 
d in p. 1469 Selden gives a long account of a particular 
emony in ſwearing a Jew in courts of Juſtice ; and be- 
e the 18th of Edward the firſt, the perſon adminiſtring 
oath, to a Jew, faid, If you don't ſpeak the truth 
veniant ſuper caput tuum omnia peccata tua, & paren- 
tum tuorum, et omnes maledictiones quæ in lege Mo- 
ſaica et prophetarum inſcriptæ ſunt ſemper tecum ma- 
neant.” To which he anſwered, Amen.“ 
In Spain the Turks poſſeſſed the greateſt part of the 
gdom till the time of Ferdinand the Catholic; what 
they then do, when Chriſtians and Turks had contro- 
Wrly together? Why, according to Selden, tom. 2. 1470. 
form of the oath was in Spaniſh to ſwear as he hoped 
be ſaved by the contents of the Alcoran, and fays he, 
Pœna autem Mauro perjuro inflicta eſt, non minus 
quam Chriſtiano, licet pro locorum et ſeculorum diſ- 
crimine diſpar.“ $8 | 
Thus it ſtands upon the authorities of Chriſtian coun- 
es, where ſuch queſtions have ariſen ; but as I ſaid be- 
ee, the queſtion did not ariſe here till after the reſto- 
ion. Was it then determined that a perſon not a 
aan ſhould not be ſworn? No: the firſt time it 
WEilted, the court determined that he ſhould be ſworn ac- 
Wgrding to his own principles. 
No caſe of a Turk ſworn upon the Alcoran in England 
t that before the council, who where of opinion, greatly 


ted and greatly attended, that he might be ſworn upon 
e Alcoran. 
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d, were Indians are ſworn according to the moſt ſo- 
n part of their own religion. 


cies. of Indians appears; hereafter another ſpecies of 
dians may ariſe ; a ſtatute very ſeldom can take in all 
ſes, therefore the common law, that works itſelf pure 
rules drawn from the fountain of juſtice, is for this rea- 
ſuperior to an act of parliament. | | 
The oldeſt books of all countries mention the ſolemnity 
an oath, as a ſecurity for a perſon's ſpeaking the truth ; 
y can do no more than lay him under the moſt og 


Here is a material circumſtance in this caſe, a court 
xd in Calcutta, by the authority of the crown of Eng- 


All occaſions do not ariſe at once; now a particular 


[ 33] 


and binding 


ſwear per Domihtinw et per. falſbs dies. 


| 5 that he who ſwears By falſe gods, yet ſuch as x 


* cannot in the leaſt be ſaid hereby to approve of thi 


| tedy the reaſon why Lord Chief Jullics Eyre would r l 


ons ; they M1 call A's ts Gul 
F arprecaing mis vengearice as ey ſh 


for the wu 
truth. 
There is not à book uport the general law of nature a 
nations, but admits that. Chriſtians ** allow perſons il 
t is fo laid down 
the Decretals, in — aid n Puffendorf, who in vl 
4th bock, 4th ſet. and 122d puge, faith, That g 
« of the form in o#ths under which God is invoked 
<< 4 Witfiels, or 4s an avenger; is to be actommodated 
the religivus perſuaſioti which the ſwearer entertan 
* of G it being vain and jnfignificant to compel M 
e man to feat by a God whom he doth not believe, a 
* thetefore dotly not reverence ; and no one thinks hi 4 
« ſelf bound to the Divine Majefty in arty other word 
< br under any vther titles, than what are agreeable to oi 
« Ubttrines of his own religion, which in his judgment 
&« the only true way of worſhip ; arid hence hkewiſe it i 


« by him aceourtted true, ſtands obige, and if he a l 

<< ceives; is really - guilty of perjury ; becauſe hates A 
< his peculiar notions are, he certainly had ſome ſenſe i 
<« the Deity before his eyes, and therefore by wilfuſi 
* forſwearing himſelf, he violated; as far as he was ab 
<« that awe and reverence he owed to Almighty God ; jt 
« when a petſdh, requiring an oath from another, accepi 
it under a form agreeable to that worſhip which tal 
< {wearer holds true, ind: he himſelf holds for falſe, H 


« worſhip.” 
The oath muſt be always underſtood according to th 
belief of the perſon who takes it; not only Chriſtian wr 
ters now, but before Chriſtianity, the world was divide 
into a vaſt variety of opinions, and yet every man wlll 
admitted to ſpeak according to his own belief, Dig. 11. 1 1 
1. 2. . 5. Omni enim omnino licitum jusjurandunl 9 
r quod quis fibi jurariz idoneum eſt, et fi ex eo fuer 
< juritum; prætori id tuebirur : Divds pius jurejurand: 1 
« quod propria ſuperſtitione juratum eſt, ſtandum rh 
« ſoripſit, dato jurejurando, non aliud quæritur, quam i 
« juratum fit: remiſſa quæſtione, an debeatur, qui 
<«< ſatis probatum fit jurejurando. Lord Stairs's Init 
tute 694. 
Ido not find any authority has been produced frot 
any other country, that ſuch oath ought not to be admil 


ſuffaß 


% 


7 


| 5 : Alien. > 1 
he lndiatt a worthipper of the fun to be ſworn upon 
Ret hs THg' 5 ben he did not believe in Chriſ- 
ity z but if he cannot be ſworn at all, manifeſt injuſ- 
aa manifet inconyenicnce- muſt follow, , ,, _ 
ecchens bopght the goods, Heathens ſent them, Hea- 
9 12 the price, Heathens kept the accoupt,, Would 

Jo honour then to the Chriſtian religion, to ſay, that 
u cannot ſwear according to our oath, and therefore you 
all not be ſworn at all? What muſt the Heathen courts 
ink of our proceedings ? Will it not deſtroy all faith and 
nfidence "Ae the contracting parties? Is the caſe of 
Turk or Jew ſwearing according to their religion, 
ferent from the Indian ſwearing according to his ? 
he objectian is ſtronger; againſt the Turk, becauſe he 
ears upon the Alcoran, which we think an impoſture z 
c the Indians here fwear by one ſupreme God, without 
ang to, any particular book or authority in their 


eon. ; 
"my | 10 is ſaid a Heathen is not to be believed. 
i it not known that all the Heathens believe in a 
pd? I will refer them to Tully in bis Tuſeulan Diſ- 
tations, lib. 1. ſec. 13. Porro firmiſſimum hoe af- 
ferri videtur, cur Deos eſſe credamus, quod nulla gens 
tam fera, nemo omnium tam fit immanis, cujus men- 
em non imbuerit deoram opinio.“ No country can 
lit a twelvemonth- where an oath is fot thought 
ding, for the want of it muſt neceſſarily diſſolve 
. 5 lety. ua Fi 7988 N 
ay, It is objected, that ſuppoſing they may be ad- 
ed as witneſſes, yet under the ſanction of the oath 


gs certified, they ought not to be admitted, for that the 


is ridiculous, and their notions of religion not cer- 
Ws by the commiſſoners. 9 
put the oath they bave taken ſhews it; for the com- 
Poners have certified that they have ſworn by one God, 
so proves that they think themſelves under the tye of 
goth. Look into books of travels, and you will find 
Wt Heathens, eſpecially Gentaus, believe in one God 
Creator of the world, though they may have ſubordi- 


em. vol. 2. 280, 381, 298. | 
o doubt but they all have a notion of a God, ac- 


= ly. 8 T are a law. unto themſelves, which ſhew 
he work 7 
"RE 2p ſciences alſo bearing witneſs, and their thoughts the 
or. J. G &* mean 


e deities, as the papiſts who worthip ſaints. Relig. 


ling. to Tully : but to. uſe a greater authority than 


of the Jaw written in their hearts, their 


St. Paul's Epiſtle to 


legis Moſaice. No. precedents but what are of indid. 


and ſince that time it is incumbent on the other ſide u 
ſhew, that it has been held to be ill, when the inditmeni 


between Chriſtian countries themſelyes, wide Yoet's Com- 


on the Holy Evangeliſts was not the practice here; fa 


c mean while COPE = 8 one ; another 
Romans, 2 ch. 14th and 1 ; 


verſes.” 4 
The corporal ceremony is a mere matter of form, 20 
not of the eſſence of an oath: Du Freſne's Gloſſaty ſay 1} 
that motiks ſwore by kiſſing the feet of the ach, n 
the abbots ſwore by their word only, from whence thee 4 
preſſion ix ver bum ſucerdotus; and I cite this to ſhew, tha 
as it has varied fo much, it is all form. 

Lord Chief Juſtice Lee defired he would anſwer tie 
objection as to the form of indictments of perjury upulli 
the Holy Evangeliſts, which are neceſſary words. { 

Mr. Solicitor-general. There is no inſtance of a Jew 
being indicted for perj perjury: i 

Lord Chief Juſtice Lee. I have tried a Jew my 
upon an indictment of perju : 

Mr. Solicitor-general in iſted, That the indictmeni 
would not be wrong againſt a Jew, if it was tage lin 


ments againſt Chriſtians for perjury before the reſtoration; 


againſt a Jew ſays, that he was ſworn upon the Pen. 
tateuch. 
Mr. Clarke of the ſame fide. | 
That religion ex vi termini means the belief of tl 
exiſtence of the-Deity. To ſhew further the neceſſity dif 
admitting this evidence even with regard to intercourſal 


mentary on the Pandect. 602. Sine evangelit tai, & 
If this oath cannot be adminiſtred, becauſe not upon th 
Evangeliſts, the ſame objection will hold as to a Dutch. 5 
man, who does not ſwear as we do on the New Teſt 
ment. As to the opinions of the commentators on th 
civil law, vide Facumb. 4 ſec. c. 4. 1. 2. % efongius if 
Cent. Obſ. 20. p. 301. There was a time when ſwearig 


when St. Auſtin introduced the Chriſtian religion, the ir 
habitants were tenacious of their own cuſtoms, ang 
therefore he indulged them. There were not abo 
twelve Jews in the kingdom before the reſtoration. Anil 
they deputed one of the principal petſons amongſt them, 
in Oliver Cromwell's time, to come over hither, in orde 
to find out, Whether Oliver was the Meſſiah or not? | 

In Maddox's hi of the Exchequer, in his chapt*l 
4 to the Jews, p. 166, 167, & 1745 *. oy then 

owing 4 
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1 ages, Benedictus frater Aaronis Judæi 
Fa Linear — xx. marcas, pro habenda juratione ſe- 
+ cundum conſuetudinem Judzorum, ad convincendum 
OT © Urſellus Judzus Lincoinia fit fa}fonarius, tali vide- 
cet juratione quali alii Judzi falſonarii convinci ſole- 
bt.“ Mag. Rot. 5. Job. Rot. g. a. Linc. 
Jodi Anglia debent centum libras, ut Judzi reten- 


tores, latrones, et eorum receptatores, per inquiſiti- 
onem factam per ſacramentum legalium Chriſtianorum 
vel Judzorum, vel alio modo de prædicta malicia con- 
victi, a regno ejiciantur irredituri; ſicut continetur in 
orinali.” Mag. Rot. 22 H. 3. Londoma & Mi dd. 

% $j Judæus ab aliquo appellatus fuerit fine teſte, de 
illo appellatu erit quierus folo facramento ſuo ſuper h- 


ronam noſtram pertinent, fimiliter quietus erit folo ſa- 
cramento ſao ſuper rotulum ſuum.“ 
» 49» Titule Carta Fudeorum Angliæ. Aa. 
Lord Coke in the 7th rept. Calvin's caſe 17. faith, 
All infidels are in law. perpetui inimici; for between 
chem, as with the devils, whoſe ſubjects they be, and 
"the Chriſtian, there is perpetual hoſtitity, &c.“ But 
meant perpetual enemies in a ſpiritual ſenſe, and quotes 
daſſage in ſcripture to that purpoſe. - © What concord 
hath Chriſt with Belial ? or what part hath he that be- 
beveth with an infidel ?”” 2 Cor. 6. 15. 
A to the objection that Lord Coke ſays, no oath can be 
ed but by act of parliament, it relates to ſome parti- 
auß r officers of the crown. And as to the civil conſe- 
ee of puniſhment for perjury, Lord Coke in his third 
de t. 164. on perjury, ſays, that with reſpec to a. perfon's 
s charged with a breach of oath, the queſtion is, 
ether it was lawfully adminiſtred? Fhen if the oath 
a iniftred here is agreeably to the genius of the taws of 
and, will they not be liable to puniſhment for a 
ug ech of it; for 1 
„vat de ſtated ſpecially, and recite the ceremony of the 
res taking the oath, provided it cannot be laid in the 
dal common form? | * 
” . Chute's reply, who was the leading counſel for the 
endant Barker. November the 12th 1 744 
* As ta the reaſons urged from neceſſity, and inforced 
ahn what the law does in fimilar caſes, it is not put in 
e nor proved that there is a neceſſity for having theſe 
elſes. It is not faid by the counſel for the plaintiff, 
is no other way of carrying on buſineſs in the 
G 2 Eaſt 


would ſubmit it, whether the crime 
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brum ſuum; et de appellatu illarum rerum quæ ad co- 


Rot. Cart. 2 Job. 


8 
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Mey, 


Eaſt Indies, without thoſe perſons, nor is it even pre. 
tended in the bill itſelf; if there is no ſuch neceſſity, the WR 
argument from thence can have no weight in this caſe; Wl 

and I hope this is anſwer to what has been called ne. 
ceſlity and a failure of- juſtice, iEthefs witneſſes ſhould ne b 


N act of. 2. G 2 c 21. in the l of Munde | 
where the ſtroke was at ſea, and death at land; or via a 
verſa, is to take effect only in futuro; ſo that if a-murter 
of this ſort had been committed by a perſon before, here 
was certainly a failure of juſtice; a yet the- | 
would not by a law, ex poſt: facto, include ſuch perſon nl 
this act. I ſay this with regard only to the partieularity off 
the perſons concerned as witneſſes. As to the principi 
queſtion, it is endeavoured to be. ſupported by the other 
fide, by principles of reaſon, by authority of ſeripture, iſ 
and by rules of the civil law. The caſes: Wen ſcripture 
are not ſimilar, and arguments a. pari. | ; 
To fay it is natural to have a religion, and to believe if 
God, I think ſo in ſome meaſure; but yet it is otherwicl 
in experience, Pſalm 115. ver. 4th. and Sth. Theiß 
& idols are ſilver and gold, even the works of mem 
'£ hands; they that make them are like unto them, andi 
66 fo. are all ſuch as put their truſt in them.“ 1 
As to the oath of Abraham and Abimelech, there wal 
not then any ſet form exiſting, nor was it an oath to b 
taken in a court of judicature. Laban's oath to Jacob wlll 
of the ſame; kind, and Jacob accepted it, as thinking i 
better than no oath at all. This. therefore is far fron 
convincing, that every religion does reſt in the belief of i 
God and all his attributes, for it would be proving & - P 
_ viz. that there never was a falſe religott'" in the 
wor Id. # 4 
Next, as to the ſort of * now before the court 
nothing is more certain than that the witneſſes are Gentou *. 
and though the commiſſioners need not Have gertified 
the tenor of their religion, yet they ſhould- have certißei 
it, ſo far as their religion was concerned in taking an oa 
and as to their notions of a Deity's being a rewarder al 
200d, * an avenger of evil, vid. Maffzus' s Hiſt. Juda _— 
1. fol. 36. | 
"As to tha authorities from the civil law, Grotius, Puf 
fendorf, &c. they are not authorities to conclude upd 
the common w. for the civil law is not received as tl 
rule of property here, much leſs as to the rule with regam 
e The civilians hold different ry 


property from us, and differ in nothing more than in 
itting evidence, for # + reject hiſtriones, &c. and 


ble tribes. of people. uch the greateſt. part of the 
| aw is only opinions and ſayings of great men, but 
ſayings of the judges in our law are of much greater 


| ally. before them. as n 

e Lord Chief Juſtice Hale ſays, Oaths of Heathens 
| e been admitted in the municipal laws of other king- 
8. How far ſoever this great man may differ from 
d Coke, he rather ſpeaks of ſpecial laws for allowi 
athens to ſwear according to their own form; but the 
ial laws have not yet been made here, and the paſſage 
ord. Hale is no more than a wiſh, and not an opinion. 


witneſſes opinion of our oath, or that the witneſſes did 
tat the oath, or uſed any words at all; but it ſeems 
they immediately had recourſe to their own ceremony. 
8 0 here. were the words So help me Gad, but theſe 
Wneſſcs do not appear to have ſaid any thing, and vet 
is taken that the Quakers ſhould repeat. | 
WV here would have been the harm if they had fignified 
r aſſent to. our oath? It would certainly have been 
e ſatisfactory; it does not appear that the Gentous 
eve a God of the univerſe, and Lord Hale thinks it 
eſſary they ſhould believe Deum Creatorem. 
re moſt material queſtion is, Whether theſe witneſſes 
admittable by the laws of England? 
muſt own that the authorities are few, but I ho 
e is no exception to be ſhewn of the other ſide, and 
Nee it is a general rule, it comes rather of the other ſide; 
ſhew it has been varied. No one of the inſtances 
Attorney-general put of exceptions to the general 
b, but where the witneſſes were prima facieadmittable. 
+ ſtatute of Hue and Cry was made, that perſons might 
and repaſs ſafely in the kingdom. Robberies are com- 
ted oftener upon ſingle perſons than more, and there 
moſt inſtances no other method of proving. the rob- 
but by admitting the evidence of the perſon robbed; 
efore 1 were inelined to let in this evidence upon 
eſſity. It is not certain what the rule would be, in the 
on of Judges, if a third perſon was by. 
| ord Chancellor: This. evidence -might be allowed: 
otwithſtanding.; for a third-perſon or ſervant» might” 

Aa diſtance, and not know the fact of the robbery 
> well as the perſon robbed.” * 
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pit, becaule. they are ſayings when the cauſe was ju- 


t is material that nothing is certified in this caſe as to 
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© eath of a living perſon is to atteſt them. The next, «if 


he is juſt leaving the world, may be ſuppoſed to hauf 


ſtronger evidence. 


4 being admitted without oath,” was denied by Lord Cu 


and by their own book, but it is not by force of a chart 


doing no more than declaring what was the ancient la 


it ſhall bruiſe thy head, and thou ſhalt bruiſe his heel. 


Alien. 
Mr. Chute: 00 The next inſtance is, as to letting 
«< a tradeſman's books kept by his ſervant ;”” but there 


« a wife in caſes: of treaſon ;”” but here is no auth 
cited, but it is ſaid to be an opinion of Lord Chief Tull 
Hale. —The next inſtance brought is, That the fayi 
of dying men may be given in evidence.” This i; 
more than giving evidence of a nuncupative will, and 
ſo much words as evidence of circumſtances. A man, 


ter regard to truth; but on a trial for murder, 4 
ind of evidence will not alter the fenſe of the court, 
ſhould appear the deceaſed was killed fairly: In My 
Oneby's caſe it was mentioned by the ſpecial verdict, 
the dying man ſaid he was killed after the manner 
ſwordſmen ; but this had not weight 


enough to over-n 


It is ſaid, that In matters of cuſtom and traditic 
«| hearſay evidence is admittted ;”* and rightly fo, for hi 
can tradition be conveyed, but from man to man throu 
future ages: | | 

„The cafe of the rape of a child, and her eviden 


Juſtice: Lee and Lord Chief Baron Parker to be law, 2 
therefore I ſhall not trouble you on that head. 

A t deal of ſtreſs has been laid on Lord Cote pu 
ting Jews on a foot with Infidels; in other places La 
Coke calls him an infidel Jew, therefore deſcribes him 
cundum quid, and not generally as an Infidel. 4 

As to the authority from Maddox's hiſtory of the E 
chequer, he determines generally that they ſhould be ſwa 


that they are ſworn. | | 
After the reſtoration, when the Jews came over in g 
numbers, they were admitted to be fworn ; and this 


The Jews were once the people of God ; great and ati 
cious crimes were forgiven them; they had certainly t 
promiſe of Scripture largely given them, and the evangeln 
is equally applicable to the Tews as to the Chriſtian 
the good tidings is not confined to the New Teſtamen 
the ſame being told fo early as juſt after the fall; Geny 
the zd and 15. And I will put enmity between tit 
<« and the woman, and between thy ſeed and her ſets 
0 


As to the form of indictments, they ought to be _ 


if mere was nothing but conſcience to awe a perſon in 


ould not be ſo binding, for it is the apprehenſion of 
boral puniſhment which in a t meaſure, prevails 
| perſons to ſpeak the truth. here is no authority 
chat indictments have run otherwiſe than on the 
jon is part of the law of England. a 
there is a poſſibility that the Jews may be reconciled 
e New Teſtament, it ought to have weight; and an 
nious author the Charterhouſe. Burnet imagines they 
.” and as they believe a part of the Holy Scriptures, it 
| give them a ſuperior credit to perſons who do not be- 
> at all in the ſame manner with us. Suppoſe a 
iſtian ſhould turn apoſtate to the Gentou religion, and 
11d fay, I am not liable to be indicted ? How muſt he 
pnvicted'of perjury, any more than a perſon who is a 
tou from his birth? This might be attended with 
conſequences, becauſe perſons of this temper of mind, 
are guarded againſt corporal puniſhment, will truſt 
ty as to eternal puniſhments. | n 

to the objection of our bringing a croſs bill, and that 
Ave thereby admitted the defendants capable of putting 


$ to the admitting the Mahometan as a witneſs before 
ommittee of the council, it was done without debate 
Wit; for Sabine's counſel, who had a right-to make 
Wjection, were ſatisfied of the truth and juſtice of Sa- 
s cauſe,, and therefore it paſſed without oppoſition ; 


hght, it wants the form of an authority. 
Solicitor-general mentioned a caſe which he had 
Dr. -Strahan and Dr. Andrews, where a heathen 
Idmitted as a witneſs, but the name is not ſo much as 
Mm. Dr. Audley and Dr. Simpſon have informed me, 


Man religion. | 


# oath ſhall be given. A charter may be granted which 
pifect a place out of the kingdom totally, and yet may 
ringe the general rule here with regard to ſwearing. 
he common caſe of aPie-pouder court, whichis a ſum- 
way of doing juſtice during the fair, and is reſtrained 
; to 


- an oath, I am afraid, from the depravity of mankind, ' 


evangeliſts, and faid in HalPs caſe, that the Chriſtian 


d anſwer, it will of courſe fall to the ground, as we 
ot make any uſe either of our croſs bill or their an- 


$ the Judges fit there rather as adviſers than in any 


was a caſe before the commons in a ſuit for a divorce, 
a black was rejected as a witneſs, becauſe not of the 


to the charter, nothing is ſaid there, but that a 
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2 to that. particular time, but von einnot fotlow it 4 


| paige with their fwearing upon the faith of 4 Chriſta 


have been mentioned in the Admiralty (which is a c, 


| Cerem. vol. 3. p. 257, 277,..381., and 


Aen. 


NN 
2 That an act of partiamerit is neceſſary to diſpenſe vi 
the form of an oath, appears from the roth of the g 1 1 
King, in relation to the Jews, this act being made to "i 


tierefore, if it ſhould” be thought proper for reaſons; 
ſtate, and for the ſake of trade, to receive ſuch eviden 
forthe future, let it be done by the legiſlature, and b 
admitted againſt an infant, where the plaintiff acquieky 
for four years, till the e perſon tranſacting | with him y 
dead. 

Tora Chancellor : My Lord Chief Tultice: Lord Ch 
Baron, and myſelf are of opinion, the cauſe ſhould fla 
over till next term, that it m wy he N conſider 
this being a point of the utmoſt conſequence ;. and int 
mean time let a ſearch be made in the crown office 
precedents of indictments of perjury, to ſee Whether 
the indictment of a Jew it has been aid tacho libro hy 
Moſaice, or whether there is any thing particular in i 
form with regard to the indictments of Jews; and as ca 


where ſuch caſes are moft Tikely to <A gp) of Heaths 
being admitted to ſwear in chen own I ſhould| 
glad to have inquiry made in that court likewiſe, | 
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This cauſe came on for judgment upon the "op 0 
ee "1 Fes 

Lord Chief en: The counſel for the d dant, 

1 rt of their objection to the plaintiff's evidence, cl 

nſt, 16. and 4 Inſt. 279. to ſhew, That an Alien In 

ci be- no'witneſs. Tf my Lord Coke had by an lob 

meant a prof? 22 I ſhould have been of opiai 

that he 0 be a. witneſs. I ſhall ſhew that pela 

ef the 8e religion believe a God to be | 


P60 


Natura N 17 6 to the e eee 


9 
Voyages, p. 39. 255 om w 25 it will appear from f 


A 


a Alien. 
teſtimonies, that perſons of this religion do Yelieve in 
-d as the Creator and Governor of the world. 
The defendant's counſel cited 2 Keble 314. to ſhew 
+ the Old (Teſtament is the Goſpe] as well as the New, 
one of which the law requires the oath ſhould be admi- 
zred. To this I anſwer, that the ritual or ceremonial 


on Chriſſians ; therefore I think the Old Teſtament 
nat be called the Goſpel. As my Lord Hale's reaſon 
I be the baſis of the advice I ſhall give your Lordſhip, I 
ll read the paſſage, and endeavour to comment upon it. 
P. C. 2 vol. 279. It has been ſaid by the defendant's 
Wunſd, that Lord Hale miſunderſtood Lord Coke; in 

ſwet to this, conſider the 3d Inſt. 165. and you will 
d Lord Hale's conſequence is very well founded. Lord 

ſays, I take it that although the regular oath, &c. 
t gallis facro ſanctis Dei evangelits, &c. yet in caſes of 


a Jew, tao libro legis aice, is not to be rejected. 
T —— cited by 2 counſel, to ſhew 
ors ar witneſſes muſt be ſworn upon the Goſpel, were 
Acton, Briton, Fleta, &c. Theſe authors prove no 
re than that the oaths are adapted to the natives of the 
gdom; but by Maddox Hiſtory of the Exebeguer, 166. 


re alſo worn; and in the latter author we find ſome - 
ng very particular; a venire facias is mentioned to have 
ed to /ex legales homines, & ſex legales Judæos. 
\ doubt aroſe after the reſtoration in what manner a 
ſhould be ſworn in putting in an anſwer. Upon a 
dtion, Lord Keeper North ordered he ſhould be ſworn 
on the Pentateuch, and that the plaintiff's clerk ſhould 
preſent to ſee him ſworn. Anon. 1 Vern. 263. vid. alſo 
enczas'sFrial' in the State Trials. Tis likewiſe the 
ant caurſe in trials at bar and niſi privs, and which is 
Litranger, there! is an act of parliament to inforce it. 
is overturns Lord Coke's opinion ſo far as Jews are 
cerned, and eſtabliſhes Lord Hale's. cy © 
Thenext paſſage in Lord Hale relates to the ſpecial laws 
Spain, * Yea the oaths of idolatrous Infidels have been 
W=dmitted in the municipal laws of many kingdoms, eſpe- 
clally fi juraverit per verum Deum Creatorem, and ſpe- 
cal laws are inſtituted in Spain touching the form of 
the oaths of inſidels. Confider now whether there is 
bach a neceſſity here as is ſufficient to render this evi- 


neceſſity,-as in foreign contracts, &c. the teftimony of 


i Hltinſon's Saxon Laws, 348. it appears, that Jews 


* 
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50 Alien. ö 


0 An ohjection is made that as plaintiff ought to h 
ſhewn he could not Have the evidence of Chriſtians. 8 0 
this T anſwer, that repugnant to natural juſtice, in the ſ 
tute of Hue and Cry, the robbed is admitted to be a y 1 
neſs of the robbery, as a moral or preſumed necefliz 
ſuffcient: and that it ſhall be taken for granted there wi 
the fame eg n the preſent caſe, as nothing is ſtatet 

the contrary ſides, it appears that the plaintiff 4 
commence a 2 fit in Calcutta, and obtained a decree they 
and what is very material, Barker himſelf, the father 
the defendant, in that ſuit in the mayor's court, inſiſ 
that Omychund ſhould be -aſked Whether he was of 
Gentou religion, and that he ſhould be ſworn according 
his on notion of an oath, which: was done accordino 
T dis certainly bound Barker, and of courſe his repreſen 
Heathensadmit- tive. ide 2 Roll. Rep. 346. 1 Salk. 283. In ſhot 
ted es witneſies do not ſee what ſhould hinder admitting them as witneſt 
Dye lad ofs. They are admitted by the civil Jaw—by the law oft 
tions, and by the tions by the common conſent of mankind. (He t 
110 pe prirecgy cited all the caſes mentioned by plaintiff's counſel, 
nd Pord. Stair's Inſtitute, to ſhew t the * of Scot 
was in this particular.) 
FE 87 \Butit iv dige that thieſewitnefles do not fear by 
FTW true God, and for this purpoſe, the defendant's cou 
cited Diateronomy 6. 13 and 14 ver. Thou ſhalt fea 
Lord thy God, and ſerve him, and ſhalt ſwear b 
name. Ve ſhall not go after other Gods, of me 

<< of the people which are round about.” 
Of the ather ſide, Jacob upon his covenant with Lak 
« fmore by the fear of his father Iſaac,“ Gen. 31. v. 
My anſwer is, This is not true in fact, for they do 
. uy the true God, the Creator of the world. 
D 42 J Lord Hale ſays, * a proviſion » my laws of Spain 
| 6 Moors, and oaths particularly to the religion 
the Mahometans:“ but here the — taken by ti 
- Witneſſes, is the n oath, and: taken 1 in their 0 
+ cope. manner exactly. 
4 Jos conſe Lord Hales makes eden, F Whether a. Turk 
$row e murder. 55, Fewy-may be admitted to give evidence upon murder 
will not give a preciſe opinion, but e a 
com witneſs to prove a murder 
Next as to the form of the oath. 

— In Tam very far from ſaying that this is ſo ſolemn and! 
- Nificant as ours is. The-ſcripture has upon this occi 
been cited, and Iwill therefore mention the opinion of a 
great divine, Tillotſon in his afſize ſermon, 1 vol. fo. 


, 
% 


3 Alien. 
he ſorm of an oath is r taken up and inſti- 
— men.“ In the caſe of Dytton v. Colt, 1 Sid. 


e or Owen, Vice Chancellor of Oxſord, being a wit- 
wal for the phintiff, refuſed to be ſworn in the uſual man- 
ody laying his right hand upon the book, and by 
ag it afterwards; “but he cauted.the book to be held 


el pen before him, and be lifred up his right hand: the 

| this prayed the opinion of the court, it they 

pught to think this teſtimony as ſtrong as the teſtimony 

of another witneſs; and Glin, Chief juſtice, told them, 

hat in his judgment he had taken as ſtrong an oath as 

any other witneſs, but faid, if he was to be ſworn him- 

elf, he would lay his right hand upon the bock. | 

*hat forms are various, vid. Selden, t. 2. 1467. and By the policy of 


fs Pand. Chriſtians were ſworn ſometimes without lay- i 


their hands upon the goſpel, by lifting up their hands be adminifired 

heaven: Jews were ſworn firſt with rites and ceremo- to perſons ac- 

, afterwards without any. It is plain that by the po- — og 
of all countries, oaths are to be adminiſtered to all and laying the 

ſons: according to their own opinion, and as it moſt af- — originally 
ts their conſcience, and laying the hand was originally — EY 

owed from the Pagans. 2 

t is ſaid by defendant's counſel, that no new oath can 

impoſed without an act of paliament, and for this 

poſe: ſeveral cafes cited. My anſwer is, This is no 

was objected, that they ought not to be admitted as 

fles from the perpetual enmity between Heathens and 

driſtians, upon the authority of Calvin's caſe, 7 Rep. 17. 

i the ſtatute of the 21 H. 8. This is to be underſtood: [27 Turks and 
 ſpicitual- diſcord only: Sir Edward Littleton, Lord get nine and 


teper, in his readings upon the ſtatute of the 27 Edw. 3. therefore not to 
be admitted 


It 


ain ſentiments there worthy of a great Chriſtian writer: „ egger bene fi, 
7100 [ urks and Infidels, ſaith he, are not perpetni inimici, a common 1 
y vor is there a particular enmity. between them and us; founded on a 


but this is a common error founded upon a groundleſs Bunde opi- 
opinion of Juſtice Brooke; for er dan dif- -—— oy 
ference between our religion and theirs, that does not [ 43 
oblige us to be enemies to their perſons: they are the | 
reatures of Gad, and of the ſame kind, as we. are, 

* would be a fin in us to hurt their perſons.“ 

40. 2 | r. bs 3 | : 
wr Wells v. Williams, 1 L. Raym. 282. The court ſaid, The neceſſity o 
That the neceſſity of trade has mollified the too rigo- 8 

dus rules of the old law, in their reſtraint and difcou- goon, wle o 
gement of aliens: a Jew may ſue at this day, but the old law, in 
H 2 „ here- 


thejr reſtraintof ct herttofore he couldu not; for then they wefe-l66ky 
* “ upon as enemies but now commerce has taught ty 
| c“ world more hunianity; and therefore held that an alis 
A Jew may bring <5 enemy, commoramt here by licence of the King, and un 
og ter ce der his protection, may maintain debt upon a 'bonk 
ifs former 5 though he did not come with ſate conduct. * 
It was objected by the defendant's counſel, that this j 
2 novelty, and what has never been Woes! ought not i 
be done. 
The law of England is not Wandel to partivivfar caſ 
but is much more governed b reaſon, than by * In 
caſe whatever, The true rule is laid down b 
Vaughan, fol. 37> 38. Where the law, fait 
* known and clear, though it be unequitable ery oy. 
« yenient, the judges muſt determine as the law is, wi 
; out regarding the unequitableneſs or inconveniency 
8 ** thoſe defects, if they happen in the law, can only be 
8 & medied by parliament; but where the law is doubt 
„ and not clear, the judges ought to interpret the lan 
s be, as is moſt conſonant #; equity, r 
5 s nient. “ 
As to the caſe of 1 Lok Bae wenn of d 
gates 1692, They gave no opinion whether the wi ſe 
were admittable or not. 
tie counſel for the defendant mentioned a note F 
caſe taken by Mr. Bunbury in the Court of Exchequer,i 
a cauſe . — the Eaſt India Company and Adi 
Matthews, Where . Orangee a black, bong offered a 
* witneſs there, faid he looked upon Jefus Chriſt as a go 
2 man, and upon ſending to the King's Bench for thi 
opinion, they thought he could not be admitted, be 
<« cauſe he did not believe in Jeſus Chriſt.” This wa 
note of a caſe taken ſometime after the cauſe was hear 
upon memory only, which at. a diftance of time is ve! 
treacherous, but I think the reaſon a very bad one, for t 
ſame would exclude Jews. 1 
ſes were here 1i- © Another ohjection is, That the witneſſes are hot lil 
able td a proſe- to aproſerution for perjury. This is not true in fact, b 
cution ore ſuppoſing it was, yet this is not the only cafe where u 


| Natel aper a neſſes cannot be proſecuted, for there is no poſſibilitj 


If tele witneſ- 


ſpecial in if ſecuting them, whete the depoſitions are taken out! 
| 1 og ngland ; "put if they were here, I ſhould be of el 
not neteſlary they might be insel, upon a pocal inditment, rl | 


words in an in- 
giRitiem of perjury, for ſeveral old precedents are, that the party was juratus general, 


Ae. | 7 
py ſutrit vangrliir are neceſſary words, for 0 44 ] 


ral old precedents are, that the party was juratus gene- 
y of bro Mb jaFatus. Vide WfPs RA» 4 2d part 
the head of indiaments and offences, fett. 160. 
— th the precedents of indictments apainſt Jews, they 
0 various that nething is to be drawn from it: upon 
whole, not to admit theſe witneſſes would be deſtrue · 

of trade, and ſubverſive of juſtice, and aftended with 
umeradle inconveniences. 

ord Chief Juſtice Willes * as it is a queſtion of 1 
portance, and, in ſome meaſure, a new q 
e y opiniong firſt; as to the general — 5 Whe⸗ 

My Infidel may be admitted as an evidence under 
ke circutnſtances ? 
If 1 was of the fame opinion with lord Coke, the con- some Thrdete 
uence would be that theſe depofitions could not be read; me — 
Tam of opinion that ſome infidels — under fome pe adentetec z 
umſtances de admitted as witneſſes. lord Coke witneſſes. 
plainly of pinion, that Jews as well as 1 8 Wer 
prized. under the fame exclufion. pulGon from 
berjeatit Hawkins in his Fleas of the Crown, though a England, and 
ſeamed-and pains taking man, is miſtaken in his rio. dne their re-/ 
or Lord Coke's "opinion ; long before His time, and been conſtantly 
x fifice the Jews returned to England, they have been admitted as 
mily admitted as witneſſes. „ 
defendants council are miſtaken in their eto 
of Lord Coke, for he puts the Jews upon a 
2 ſtigmatized and infamous perſons: this notion, * 
inced by ſo great a man, is contrary to rekgion, com- 
dh ſenſe, vd common humanity; and I think the devils 
mſelves to Whom he bas delivered them, could not 
e ſuggeſted any thing worſe. | 
Dor Saviour" and St. Peter have faid, God is nd re- 
Her of perſons. As 10. ver. 34. Lord Coke is a 
rest lawyer, Vat our Saviour and St. Peter are in 
$ reſpet much better authorities, than a perſon poſſeſſed 
h ſuch narrow notions, which very well deſerves all 
t Lord Treby Has faid of it. 1 hy no ſtreſs upon the 
vrites of Bratton, Briton, and Fleta, for they bed 

times, when no other trade was errisd 8 on ex- 

* ite "trade of religion; and T hope fuch times will 
er cone over again : it is very plain too, thefe ancient 
orities ſpeak only of Chriſtian oaths. 
addox's Hiſtory of the Exchequet clears it up beyond 
contrad{Qtion, that Jews were conftantly . and 


| ſpirit of- good ſenſe and Chriſtianity, and decres repeti 


[ 45 ] 


Oaths are not of 
Chriſtian inſti- 


turion, but as 


old as the cre- ©* ſhould be forced to admit, that it could not be 


ation. 


ſage in the 14th chapter of 


5 | Alien. 
22 19 Char. 1. to the preſent time, have never ba 
refuſed. | 9 
To this aſſertion of Lord Coke, I will oppoſe 1,M 
Hale, though fully cited by Lord Chief Baron Pak, 
yet I will mention it again, - becauſe it is full of the 


placebit. L | 15 
As to the authority of Civilians, I ſhall ſay once 
all, that I dg not lay fo much ſtreſs upon any quotati 
of the civil law, becauſe I think there is no occaſion 
have recourſe to them. te 
The laſt anſwer I ſhall give to Lord Coke's aſſertion Mf 
his own words in Calvin's caſe and 4th Inſt. “ If (ſaid 
„ an oath was clearly of a Chriſtian inſtitution, the 


re 
But oaths are as old as the creation; look into ſacl 
hiſtory, and you will find variety of inſtances, in the bu 
of Geneſis, in the zoth chapter of Numbers through 
The nature of an oath is not at all altered by Chriſtian 
but only made more ſolemn from the ſanction of rewaii 
and puniſhments being more openly declared. The pl 
atthew, relating to Heu 

and the daughter of Herodias, is very extraordinary; 
perſon appears there to be ſo very wicked as not to ial 
at murder, and yet thought an oath of ſuch a ſacred ul 
ture, as to chuſe rather to commit the former than bi 
the latter. 1 F 
Pythagoras, in his golden verſes, and Tully in fe 
parts of his works, ſpeak of an oath with the higheſt 
verence : ** Grotius de Jure Belli et Pacis, 1 vol. lib: 
c. 13. de jurejurando, 1 ſec. apud omnes populos, et 
«© omni Evo circa pollicitationes, promiſſa et contra 
C maxima ſemper vis fuit jurisjurandi.“ 
The form of oaths varies in countries, according 
different laws and conſtitutions, but the ſubſtance is li 
fame in all. | 
Grotius in the ſame chapter, /e#. 10. © Forma juri 
« jurandi verbis differt, re convenit, hunc enim ſenſu 
« habere debet, ut Deus invocetur, puta hoc mado, De 
<« teſtis fit, aut Deus fit vindex.” tn our old law book 
Sic Deus adjuvet,” and other expreſſions of the! 
nature, and now, So help me God.” Vide the 230 
St. Matthew, 20th, 21ſt and 22d verſes. | | 
There is nothing in the argument, that as Chriſtian 
is the law of England, no other oath is conſiſtent with 


Alien. $5 


for the reaſons already given, this argument carries 

weight with it. & WALES wot .. 

Though I have ſhewn that an infidel in general cannot If infidels de 
excluded from being a witneſs, and though I am of — . y 
jon that infidels who. believe a God, and ſuture re- yards and pu- 
ds and puniſhments, in the other world, may be wit- niſhments here- 
es; yet I am as clearly of opinion, that if they do aſter, they ought 
believe a God, or future rewards and puniſhments, ted. 

ought not to be admitted as witneſſes. * 

ext as to diſpenſing with ſtrict rules of evidence: The rule of evi- 


h evidence is to be admitted as the neceſſity of the caſe _ is, that 


k | = ſuch ought to 
allow of, as for inſtance, a marriage at Utrecht certi- be a as 


under the ſeal of the miniſter there, and of the ſaid 2 —— - 


ba 


hen Wen; and that they cohabited for two years together. as Jo of but 
Ye n and wife, was held to be a ſufficient proof they were though admit- 
ied. Cre. Fac. 541. Alſep v. Bowtrell. 10 1 


| | who try the 
| , | cauſe to give what credit to it they pleaſes 
t muſt be left to the jury or judge what credit they 
give; for it is a known diſtinction, that the evidence 
lugh admitted, muſt ſtill be left to the perſons who - 
the cauſe, to give what credit to it they pleaſe. 
e ſame credit ought not to be given to the evidence [ 464 
an Infidel, as of a Chriſtian; becauſe not under the 
e obligations. It is admitted by the defendants that 
$ cauſe relates to a mercantile affair between Barker a 
rchant, and a ſubjet of England, and an Indian a 
rchant, and a ſubject of the Grand Mogul. What 
d the plaintiff do? He had but one remedy, that he 
es, he follows his debtor into England. 45 
here can be no evidence admitted without oath : it Peripen whe ts 
ad be abſurd for him to ſwear according to the Chriſ- Chriſtian oath, 
cath, which he does not believe; and therefore out muſt out of ne- 
neceſſity he muſt be allowed to ſwear according to his 2 
n notion of an oath. $42 — — 
Next as to the commiſſion : the certificate fully anſwers own notion of 
s objeion, that it does not appear they believe a God. I an 9th. 
ot ſay I hy a great ſtreſs upon the authors which give 
account of the Gentou religion, becauſe it muſt de- 
d upon their veracity and private judgment ; but I 
nd my opinion upon the certificate, which ſays, the 
Entous believe in a God as the Creator of the univerſe, 
that he is a rewarder of thoſe who do well, and an 
enger of thoſe who do ill. | 
And laſtly, As to the objection of the indictment for 
Wy. This has been fully anſwered already * 
ord 


Rules of * 
dence are to de 
conſidered as at · 
eificial rules, 
framied by men 
for convenience 
in courts of jul: 
* and found- 
upon 
rea ſon. 


Hearſay cannot 


be admitted, 
nor huſband and 
wife as witneſſes 
againſt each 
other, and yet 
from neceſity , 


have been allowed. 


47 ] 


The rule as to 
admitting evi- 


dence in foreign 


and commercial 


matters, differs 


from other in- 
ſtances in courts 
of juſtice, 


Lord Chief Juſ- 
rice Lee of opi- 
nion if the 


1 ben ur Lord Chief Baron Parker, and Lord Chief Ju 
Wille chat where it is returned by the certificate the y 
neſs is of a religion, it is fufficient ;- for the foundation 
All religion is the belief of a God, though difficult to h 

a diſtinct idea of an infinite and ineompreticnſible Being 


upon on: but one rule can never vary, viz. 
45 Fa real g 


Alien. 
Lord Chief Baron but the plain anſwer is, chat lan 
on evangelia are not at all materia] words. _ 
Upon the whole, I am of opinion, the evidence off 
kame witnellts, n the circumſtances of this : 2 
whe to be admitted. 
ord Chief Juſtice Ley: 4 agree intirely with the 01 


4 


God is; yet mankind may have a relative idea of | 
Deine of a God, as dependent creatures upon him. 

An oath is a reli us ſanction that mankind have unj 
fally eſtabliſned. I would not be thought to declare 
opinion, how far perſons under the denomination of Ath 
iſts, and believing no religion, may in this country ted | 
ſorne caſes admitted, but I do apprehend, that the ru 
of evidence are to be conſidered as artificial rules, frauſ 
by men for convenience in, courts of juſtice, and found 


n- natural juſtice, This is a caſe that oui 

to he looked upon in 1 Jight, and I take it, conſice 1 | 
ing evidence i in this Ways is agreeable to the genius n 
law of England. | 
There is nota more general rule, than that hearſay q 
not be admitted, nor huſband and wife as witneſſes agai 
each other, and. yet it is notorious that from neceſſity th 
have been allowed; as Lord Chief Baron ſaid, Not an u 
— neteſſi ity, but a moral one. 


Where 10 are foreign dene intereſted, or in ct 
mercial matters, the rules of evidence are nat quite! 
ſame, as in other inſtances in cours of) ice, the caſe 

and Cry, Brewniow 47. Chief Juli 

le's Pleas of the Crown, vol. Fe Iſt. 301. a feme 

vert is not a lawful witneſs againſt her buſhand in caſes 

treaſon, but has been admitted in civil caſes: a wife 

mitted to prove a truſt : the ſame as to hearſay evident 
Chinner 64 

As to ling evidence in beide matters and cos 
2 this is e Hiforeat from common caſes. 2 ki 


Re | 
Ws te teſtimony of a public natiry is oils by 0 
laws of France; oontracts are made in the 8 

px 


S eee 


other witneſs th prove RY cli of a 
25 a 4 to ra 


it could be no doubt at al foreigh dont 


4 made in the 


geſtion re. whether this was a valid . of a 
but. a ty 


mony from perſons of that credit and 1 
. would. be received as very good proof i 12 — 
factions, and would ——.— the contract. Cro. teſtimony 


” af 1 heſe caſes ſhew that courts always govern would be als 


lowed to aus 


theſe rules, in caſes of foreign tranſactions. temicate the 

in 95 7 Tremoult v. Dedire. 1 Ent. 429. Contract. 
tio 75 yer, vid. Comberb. 340, 366. Dockwr 
Diclenſ 2 to caſes of ſales of goods Fl factor 1 is 
ted as a wit 
Lo apply — 92 to the enen. without delivering 
opinion, whether as that do not believe in any re- 

ay be admitted; as I think that theſe witneſſes 
— 5 the religious tye of an oath, adminiſtered in the 
ſolemn manner; as this is a tranſaction wholly in 
country of the Mogul; as Barker has forced the plain- 
to haye recourſe here to the law in England, by quit- 
a country, where, by the letters patent of the crown, 
y were intitled to juſtice, it would not be conſonant 
b natural equity to deny them the benefit of this evi- 


a the 1 3th and 14th of Cha. 2. chop. 11- ſecs. 29. 
for preventing frauds and regulating abuſes in his 
y's cuſtoms, there is the following uſe : — — 
hat in caſe the ſeizure or information ſhall be made 
pon any clauſe or thing contained in the late act, 16. 
tituled, An act for the encouraging and increaſing of 
ipping and navigation, that then the defendant or de- 
Fendants ſhall, on his or their requeſt, have a commiſ- 
ion out of the high court of hancery to examine 
witneſſes beyond the ſeas, and have a competent time 
lowed for he return thereof, before any trial ſhall be 
had upon the caſe, according to the diſtance of place 
where ſuch commiſſion or commiſſions are to be exe- 
cuted, and that the examination of witneſſes ſo returned 
Er be er for evidence in law at the trial, as if it 
n viva voce, by the examinate in court; 
4 ay, Rar or. uſage to the contrary in any wiſe 
notwit htanding, 

Lord 2 As this is a caſe not only of great 
pence, but of great conſequence, it will be —__ that 
ould not give an opinion without aligning wy. reaſons 
at time. 

Vox. I. 8 Fut, 


1 | Alien. 
(48 Pit, As to the objection of the deſendant's cbt 

| to the certificate and return of the commiſſion, That 

« commiſhoners have not followed the directions oft 

Fe « court; that they ſhould have certified of what reli 

the witneſſes were, and the principles of that religia 

whereas they only certify them to be of the Gen 

«religion, without ſhewing what the principles are of f 

<« religion :** It was not the intention of the court i 
ſhould, for it would have been entering into a wide 

and would have been certifying the hiſtory of the Bari 

or Gentou religion. * nn * 

— yp Caſes have been determined at common law upon 

—— lence dence taken from hiſtories of countries, and we have n 

taken from hiſ- "authentic accounts of this part of the world. A gen 

tories of coun- "hiſtory is evidence to prove a matter relating to the kiff#Al 

EY dom in general. 1 Salk. 281. | 

My intention was to be certified whether theſe pe: 

believed the being of a God and his providence. 

th volume of Churchills Voyages zot, particularly deſemi I. 

this religion and their precepts of morality; the latter 

cept carries almoſt the ſenſe of the ninth command 

This objection being removed, the next queſtion 

be, Whether the depoſitions ought to be read; which 


Caſes deter- 


o 


pends upon two things. : 

* Firſt, Whether it is a proper obligatory oath? | 
Secondly, Whether on the ſ peciaf circatiiſtances in PP 

_ caſe, ſuch evidence can be admitted according to the 


-of England ? | | here 
The general learning upon this head has been fully WP) 
larged upon by the Lord Chief Juſtice. J 


The eſſeace of * The firſt author I ſhall mention is BiſhopSaun dere 
an oath is an ſurisjuramenti obligatione. Juris ſuramentum, faith he. 
appeal to the D / ' 
Supreme Being, affrmatio religioſa All that is neceffary to an oath is 
as thinking him appeal to the Supreme Being, as thinking him the rev 
9: Apes as er of truth, and avenger of falſehood ; vid. the fame aut As 
avenger of falſe, P. 5» and 18. This is not contradicted'by any writer oh 
hood: and Lord I know of but Lord Coke, who has taken upon him lie) 
| ee Ong inſert the word Chriſtian,” and is the only writer that WF 

grafted the : grafted this word into an oath. As to other writers ll 
word Chriſtian" are all concurring,” vide Puffendbrf, lib. 4. ch. 2. ft 
iotq an oath, Dr. Tillotſon, iſt volume of his ſermons upon the 

fulneſs of oaths, p. 189. where the very text ſpeaks ph 

of an oath among all nations and men, An oath” 

confirmation is to them an end of all ſtrife.” ' Her. 

th and 16th. The neceſſity of religion to the 

port of human ſociety in nothing appears more enk 


han in this, That the obligation of an oath, which is 
d neceſſary for the maintenance of peace and juſtice 
Among men, depends wholly upen the ſenſe and belief 
bea Deity.” - | 

he Eve I ſhall take notice of is the form of the 


t is laid down by all writers, that the outward act is The outward 
eſſential to the Cath; Sanderſon is of that opinion, e tee Wen. 
i fois Tillotſon in the ſame ſermon, p. 144. As for for this was al- 
the ceremonies in uſe among us in the taking of oaths, ways matter of 
it is no juſt exception againſt them, that they are not 
found in ſcripture, for this was always matter of liberty, 

and ſeveral nations have uſed ſeveral rites and ceremonies 

in their oaths.” * 
All that is neceſſary appears in the preſent caſe ; an ex- [ 4g, J 
al act was done to make it a corporal act. 

Secondly, Whether upon ſpecial circumſtances fuch evi- 

oe may be admitted according to the law of England. 

The Judges and ſages of the law have laid it down, that 

re is but one general rule of evidence, the beſt that the 

ture of the caſe will admit. The rule is, that if writings 

e ſubſcribing witneſſes to them, they muſt be proved 

thoſe witneſſes. The firſt ground judges have gone a, abſolute ne- 
on in departing from ſtrict rules, is an abſolute ſtrict ne- ceſſity the firſt 
ty. "Secondly, a preſumed neceſſity. In the caſe of Senad lor de- 
tings, ſubſcribed by witneſſes, if all are dead, the proof ef — * uf 
one of their hands is ſufficient to eſtabliſh the deed : evidence, a pre- 
here an original is loſt, a copy may be admitted ; if no _ Gy 
py, then a proof by witneſſes who have heard the deed, 1 

d yet it is a thing the law abhors to admit the me- 

ory of man for evidence. 1 Mod. 4. | 

A tradeſman's books are admitted as evidence, though 

d abſolute neceſſity ; but by reaſon of a preſumption of 

celity only, inferred from the nature of commerce. 

As to admitting hearſay evidence, ſee the cafe of Cam- 

erd; Mich. the 2d of Q, Anne, in an action upon a 


i 


hin ey of inſurance. There is another inſtance of diſ- 
hat nfing with the lawful oath, where our courts admit evi- 
erz oe for the crown without oath. 


tis a common natural preſumption that perſons of the 
xentou religion ſhould be principally apprized of facts and 
ons in their own country : there is a ſtronger pre- 
mption of neceſlity here than for admitting a deed of 
u years ſtanding ; beſides all this, an additional reaſon 
t the parties who entered into this contract pre- 
ned, that if they ſhould be obliged to ſue it would be in 
N.: 9 3 


their own country, and then they muſt have been 4 


mitted; - From hence it follows, that if one of the par. 


ties ſhould leave this country and change his domici 


the other would be deprived of his evidence, which w 
as been admitted there, and by that means deprived; 
; uſtice. - | 8 
Dourts af law ; As the Engliſh have only a factory in this country, ({ 
here will it is in the empire of the Great Mogul) if we ſhould a 
_ of a fo- mit this evidence, it would be agreeable to the genius 
reign conrt of the Jaw of England. The courts of Admirahy have du 
take it tobe it, Carth; 31. Beak v. Tyrell, vid. the laſt ſeion, © | 


right without © Engliſh was taken by a French man of war und 


examining their «6 colOur of a Dutchman, and carried into France, 2 

proceecingt, ec there condemned by their court of adriiiralty as a Dut 
prize; afterwards an Englifh merchant bought this ſh 
of the French, and conveyed her into England, v 
the right owner brought an action of - trover for f 


| ſhip apainſt the -purchaſer ; and all this triatter bein 
found ſpecially,” the defendant had judgment, becau 
the ſhip being legally condemned as a Dutch prize, th 


court will give credit to the ſentence of the court 
admiralty in France, and take it to be according 


right, and will not examine their proceedings: fot 


* would be very inconvenient, if one kingdom fhould 
- peculiar laws correct the judgments arid proceedirigst 
" + % * the courts of another kingdom. . ac 
[ 50 ] And if we did not give this credence, courts abr 
Vould not allow our determinations here to be valid. 
in matrimonial caſes, they are to be determined accor 


ing to the ceremonies of marriage in the couritry where 


was ſolemnized. TE . | 
Ifs Heathen not Suppoſe a Heathen, not an alien enemy, ſhould br 
brings an Qi. an action at common law, and the Yefendant ſho 
on, and defen- bring à bill for an injunction, would any body ſay that f 
| 1 "ln laintiff at law ſhould not be admitted to put in an anſut 
he ſhall be ad- According to his own form of an'oath ! If otherwiſe, t 
mitted toanſwer jnjunction muſt be perpetual, and this would be a manik 


according to his . PT 


oath, As to the moſt material objection of the form in ww 
Framer 5 ments for perjury, the words ſupra ſanctum Dei evangeli 
ip worde te apt to throw in words, and to ſwell them out too mul 
= purpoſe, to no purpoſe; therefore the old precedents are the bel 
. and beſides, as has been very juſtly ſaid, this would pre 
are the beſt, and too much, for it would hold as well to all depoſitions 

by them it ap- Ken abroad, It has been Taid by the counſel for the ® 
pears ſupra ſanc-· Sn f | 8 fend 


are not at all neceſſary. The framers of indictments u 


_ 


dant; thut the fpecial laws in Spain, for taking. thoſe = un 
hs are of the nature of our acts of parliament. d in did 

vill not be poſitive, but I take it to be otherwiſe, | mens for per- 

an upon the laws of Alphonſo, the wiſe King of Ar- Jury. 

on, ſaith, It is not a poſitive law for the Moors, 

but authenticated by him, and transferred into his code 

pf laws, and originally in the nature of what our com- 

mon law is. Mobrs have their particular oath which 

hey ought to mike in that manner.“ This form of 

prefſion rather ſhews that he refers to ſome other law 

kt prevailed Jony before. bs - 

his falls in exactly with what Lord Stair, Puffen. 

f, &c. ſay, that it has been the wiſdom of all nations 

uch adminiſter ſuch oaths, as are agreeable to the notion of 

= perſon taking, and does not at all affect the conſcience” 

the perſon adminiſtering, nor does it in any ref; 

bpt ſuctrreligion : it is not near ſo much a breaking in 

dn the rule of law, as admitting a perſon to be an evi- 

ce in his own cauſe. SIO 

[ will juſt take notice of the caſe of the Eaſt-India The cafe of the 


nt @Smpany, and Admiral Matthews. I was counſel my- Eaft-IndiaCom- 
g is the cauſe, but do not at all remember ſending ei- pony 0g Ae 
ot r to the court of King's-bench or Common-pleas for thews, in the 
dir opinion. Mr. Bunbury has ſtated it as a trial at bar court of Ex, 


ore Lord Chief Baron Reynolds, and therefore it could 3 
be done, for there is no ſuch thing as ſending one no ſuch thing as 

dge out of a court to the Judges 6t another upon a ſending one 
nt of evidence. As to the caſe before Lord Chief Juſ- Jorg wr 

cor Eyre, the perſon there would not be ſworn either upon. Judges of an- 

eſs Id or New Teſtament ; and therefore as he was not other upon a 

briftian, he would not admit him to be a witneſs: Foo © OP 

upon the ſpecial circuinſtances of this caſe, 1 concur 

Opinion with ny Lords the Judges, that the depoſitions 

at theſe witneſſes ought to be read as evidence in this 

Ile, and do therefore order that the objection be over- 


ed, and the depoſitions read. 


ai November the 24th 1737. | i 51 3 | 
el Ram ti ſſenſeat v. Barker and others. 
8 N ; | 


mu came on upon the joint pleas of the widow, and the C= 44. 
of the late Mr. Barker, governor of Patna in the Eaſt A bill brought 
prongs, who had in his lifetime employed the plaintiff in again the re- 
a trade, as his banyan or broker: they being made preſentatiyes of 
16 OENdants to a bill brought againſt them as the repreſen- A 


governor, who 


ada tatives pleaded that the 


*% 


| | 7 —.— mend tatives of Barker for an account; it was pleaded that j 

oNeninfidel;an” Plaintiff was an alien born, and an alien infidel, not oft 
could have Chriſtian faith, and upon a croſs bill incapable of bei 
ſui: here. examined upon oath, and therefore diſqualified from ſun 
The * 1 Lord Chancellor faid, As the plaintiff's was a mere pg 
a mere perſonaj ſonal demand, it was extremely clear that he might bi 
demand, the à bill in this court; and over-ruled the defendant's ple 
Fring a bill l. without hearing one counſel of either fide. 
this court. r has 


CAM 
Amendment. 


(A) Jn what caſe allowed oꝛ not. 
March the 24th 1738. The laſt ſeal after Hilary ten 
| - "Ekex 18. T was faid by Lord Chancellor: That after publicat 


oo — is paſt, there is no inſtance of a plaintiff's obtaining 


cannot amend .Order to amend hig bill, without withdrawing his re 


Without with- cation. a ne 
drawing his re- | 8 
plication. . 3 . al 
* f 5 ms 
2 
177 C A P. X. 1 


1197 


Anſwers, Pleas, and Demurrers. 
(A) What ſhall be a good * plea and well pleads 
Hilary Term 1735. February 8th. 


Chamberlain v. Knapp. 
Can 13 


i A WILL having been made for the ſale of lands in 

payment of payment of debts, the preſent bill was brought by thi 

2 ts. Bill creditor againſt the widow of the teſtator in poſſeſſion of lot 3 
ought by a 7 


creditor of of the lands deviſed, praying a diſcovery of her title. 
teſtator againſt , | | 
his n to diſcover her title to lands in her poſſeſſion, 


— 


4 


4 | * Vide 1 Chan. Ca. 34, 241+ 1 Vern. 58, 110, 219, 246, 442, 473- 
i | : ) 


.© Anſwers, Pleas, and Demirrers.. | | E 
at ine pleads; that by a deed of ſettlement ſhe ſiad a joins She pleads a 
of 1 the Eads Ling in a town called aud 1 
bellt ſhe was willing to make a diſcovery, if plaintiff would offers to diſco- 
ſun arm her jointure, not otherwiſe z the plea did not ſet — 2 
+ either the date of the deed, or the particular parcel but .- 


1 contained in it. out the date, not 
eee R 124, | lands contains 
| ed in the ſettlement, 


91 
* 


Lord Chancellor held the plea bad, for both theſe rea- 12 
, and that a purchaſer for a valuable conſideration would — — 1 


bound to ſet forth thoſe two matters. Plea over- ruled. ſet forth both, 
Ts Tv, | . theſe matters. 


| February 8th 1737. 2 
Duncalf v. Blake. | 


2 W 
The plaintiff ſubſcribed a policy of inſurance for a conſi- An infurer by, 
rable ſum of money; the ſhip was loſt, and as ſuggeſted, un ſuggels 
udulently, and with a view of charging the plaimtiff with fraudulently, 
e policy. 2 And in the char» 
The ll ſets forth, that the ſhip, inſtead of having pro- fol, Pthat in. 
r mercantile goods on board, being bound from one of ficad of proper 
of Ireland, to one of the ports in France, had RITES 
ly wool on board: by the interrogatory part of the bill it dr nds 
s prayed, that the defendant might ſet out what kinds the interrogato- 
goods he had on board, what the invoices were, in Fade a 
at manner the ſhip was cleared, and whether ſhe had not ſet 9 
ms on board ller. kind of goods he 
The defendant, as to ſo much of the bill as ſought a % board: 


ſeovery of the particular nature and quality of the goods 3 ] 


entioned to be ſhipped on board the ſaid ſkip to be ſent to a 


ance, and what quantity, pleaded an act of parliament of ſtatuies that 

Will. & Mar. That no wool ſhall be ſhipped from mate it penal | 

Ireland, or imported from thence to any port but Li- rg r 

verpool, and ſome others in England ; which was after- covery of all 

rds made perpetual by the 5 Will. & Mar. and by ano- N. An 

er act made the 10 & 11 Vill. 3. it is enacted, “ That EAR 
none ſhall directly or indirectly export from Ireland into 

any foreign dominion any wool, and all offence againſt 

this act are made liable to the forfeiture of the ſaid woo], 

and alſo to a forfeiture of 500. for every offence.” 

hat the value of the cargo on board the ſaid ſhip, and in- 

red by plaintiffs, is by the policy aſcertained at 3500ʃ. 

the ſum inſured thereon, and therefore, it can no Ways 

mncern the plaintiffs to know the particulars of the goods; 3: 
t the diſcovery thereof may occaſion ſeveral forfeitures, 

the bill charging that the goods ſhipped on board, &c. - 


by 


- 
4 
- 
* 
1 
1 
„ 
2 
* 


. — 


6 
* eg he gh ek 


penal,” and, the Jiangyin 


to:acauſe hi 
. 1 Ae ho be com 40;njake 


— K attorney or the plaintiff at y te 
l abt os? charging 4 N the bill, nothing was . 


4 e a > ve on-board but wool ; but 3 
een Ly b wort, W PITS 15 

"= * we”. lea goes in ar to cove 
: 7 aſs 8 Sears pl f 


ere ob bo; 
1020 of ery owns the plea; agreed * 


| kind of goods had hen mentioned in the charging part, . 
defendant might have heen obliged perhaps to have gin 
- ſome anſwer to it, but as there was not, defendant was ng 


.obliged to anſwer that interr part: the only doubt! 
had mas as to the clearing. of the ſhip, and having arms 


"* board, gn chat part of the ul thought afterward ih 
be AG the plea, * 12 1 


. eee in de eee | 
h 10. ba Nu whole. * 
Ng 5 a B41 3 

. 2 «50 Ben the 19th, 1738. + 4 0 
3 ts / oy 1 * INE: 
br he EE Tide dis c. 


5 2 e * deal 1 8 . ee. _ 
P = 26 45 Morgan V. Argos. 5 
— | * EXD "Y 75 laid down own by y Lord Giebel; 
5 — ; Tulle, that nere a defendant ple a decree, of . giſmihg 
Ok 5455 7) of a farmer cauſe, for the fame matters, in bar of 
| -- -- plaintiff's demand on his new bill, if the plaintiff docs! 


+ 5 = to the court, 'that.it may be referred to a maſter 
4. 3 there is ſuch 4 decree, bot, ſets dom 
2575 6 the new bill for hearing, it is à walver ofl 
3 l Feri den for uch. cen, and the court 
N | e it. 


* "> 


* * 3.9 5 3 


= 


— 0 
— 


4722 


. ing o 2735. 
2 FTC bapman v. Turner. 


Can „ _ |. Lord Chancellor. The.defence proper for a pte f 
. — ence 


be ſuch, as reduces the cauſe to a particular point, and f. 
8 "ol thence creates 2 bar to the, ſuit, and is to ſave the p 
De. Se and it is not every good del 


TI 


S LA 


© 
— 
- 


a 


e "that" is likewiſe" good as a plea ; for where the the cauſe e. 
we conſiſts of a variety of circumſtances, there is nd fag train point, 
of 4 plea, the examination muſt ſtill be at large, and creates a bar to 
vet of allowing ſuch a plea, will be, that the court the ſuit, 20d 

i their judgment on the circumftances-of the caſe #7! ys 
Ar "they are made Out by the proof. 12 | is not likewife 


good as a ples. 


. 
Y * — — 


—_— — „0 r T * > pu _—_— 


- - - Apprentice. 
| b Ni title Mafter and Servant. 


th uk. — — 8 » ts _ r 


c AP. XII. 
* Arreſt. | "1 
© (A) Where good though on a Sunday. | 
December the 22d 1744. 

Ex parte Kerney. © 


HE. petitioner, who had been an aſſignee under a. Cas +7. 
commiſton againſt Philip Shehan, was diſcharged 2; Vf # man is 
order of lord chancellor, directed to convey to new — i * 
Nees, and to account ſeven days after he had conveyed der the ſum- 
the new aſſignees, and paſſed his accounts; but being an md, - 
nbered perſon, he begged the commiſſioners would bankrupts. 


of Wi him their ſummons far the next fitting under the com- 
7 uon ; the —— told him, that as he had done 
ry thi e : 
" = by it would be of no uſe to him ; but however l 51 
4 this importunity they did give him their ſummons. | 


amey attended on the day mentioned in the fummons, . 
Wa examined two hours; as he was returning home, 

Lawn a ſheriff's officer arreſted him, and notwithſtand- 

ney ſhewed him the commiſſioners ſummons, he | 

ned it, and faid he did not regard it of a farthing, and . 
in ſeveral hours. 

& petitioner now applies to Lord Chancellor to be diſ- 
om the arreſt, and that the officer may be cenſur- 
lis abuſe of the commiſſioners warrant of ſummons. 
vr, I, K Lawn 


* 


Lawn the therifPs officer admit the eg in is i 
vit, but denies his abufing the ſummons. 
| Lord Chancellor. think this a matter of greats 
2 eee 


2dly, Material with regard to the bs ſ 
zal dy, Material in other rear 10th in ft 9 


as of chaxitable uſes, commiſſions of lunacy r Ar 4 
arreſts may be ſet up, even the 4 themſelves, 
order to prevent their att ce to be examined as wi 
neſſes before ſuch commiſſioners, 

| Ordered, That Charles Lawni before the next day of 
titions, give ſecurity to be approved of before a maſt 
for his de die in diem, to anſwer interrogatan 
to, be exhibited concerning the contempts charoed up 
him in the affidavit of the petitioner, late aſſignee of Pi 
Shehan. And if Lawn ſhould not give ſuch ſecuny 
ordered, he ſhould ſtand committed to the Fleet for | 
contempts ; and if Lawn ſhall give fuch ſecurity, then 
dered that the petitioner do within a week after fuch ke 0 
— 7 Ras Bl 4 cs before. the maſter, for exam 
the ſaid contempts, and that Law 

* the ery er de die in diem or that p urpoſe. 
And as no precedents have been . of like ci 
before the court, of arreſts, notwithſtanding commiſſin 
warrant, though it very probably may have happened; 
the petition ſtand big”. | tl the 2 &y of petitions, ant 
. be made for ſuch caſes, and — the court h 
done upon it; and in the mean time recommended it 
the counſel for the ſheriff's officer, to adviſe him to diſchy 


the petitioner. 


1 June the 2d 1749. 
a 8 * TY Ex parte Whitchurch. 


_ on Hancock and Hooper, the aſſignees of Halliday, a 
rupt, obtained an order for a maſter to take an accou 


day by 
lod Chanel the 4 the dealings between Whitchurch and the — 


under a warrant reported 231. 5s. to be due from him to the bi 
of the court for rupt ; and on arguing exceptions to that report, 


— ts Chancellor ſettled the ſum at 226/. caly, which W 


order; he church was ordered to pay to Halliday's aſſignees. 
now prayed to 
be be difchay charged, inſiſting his arteſt and n to the Fleet was illegel, beit 
to the ſtatute of the 29 Car. 3. c. 7. f. 6. Lord chancellor rt at "firſt, bi 00 


R though on a Sunday, 


—— 


Fol 


4 
Whiteburch not paying the money purſuaiit to the oder, 
—— — 


7 


e e William Whitchurch, and wherever you fhall 
n Rim, to arreft and apptehend him, and to carry him 
tothe priſon of the Fleet, there to remain till further order, 
willing and requirthg all mayors, ſheriffs, juſtices of the 
pears; conſtables, headbotoughs, and all other his ma- 
es officers and loving ſubjects, to be aiding and aſ- 
* due execution of the premiſes, as 
they his majeſty's ſervice, and will anſwer the 
contrary hereof at their perils ; and this ſhall be to you, 
of any of that ſhall ſo do the ſame, a ſufficient 
warrant. this 16th'day of June 1748.” 

; HARDWICKE C. 
To John Eyles, Eſq. Warden of the 

Fleet, 'or his deputy, attending the 
High Court of Chancery. | 


By virtue of this warrant Whitchurch was on Sunday 
gt of October laſt; between 4 and 5 in the afternoon, 
ted at Froome in Somerſetſhire, by James Adlam, his 
raſtup's tipſtaff, by the order and direction, and in the 
lence of Mr. Stephen Skurray, ſolicitor for the aſſignees 
Halliday, and by them detained at Froome till Monday 
ng, and then conveyed by Adlam to the Fleet priſon, 
re he {till is charged with that warrant only. | 

The petitioner inſiſted that being arreſted on a Sunday, 
tue of a warrant founded on his Lordſhip's order for 
payment of money only, and not for treaſon, felony cr 
ah of the hv, it is contrary to the ſtatute of the 2gth 
Chatles the Second, ch. 17. intituled, An act for the 
obſervation of the Lord's day, commonly called Sun- 
bee. G. Provided alfo that no perſon or perſons up- 


= 


2 « on 


[ 56 ] 


of the petitioner to Adlam my tipſtaff. 


A man thay ſur- 
reader him{elf 


valuntarily to 


judgment, or decree, except in caſes of treaſon, ela 
Rl or breach of the peace, but that the ſervice of everyiy 


_ << writ, proceſs, warrant, order, judgment, or decree, & 
$6 be wald to all intents and es whatſoever.” 


* he 
< mediatdy anſwered, he knew it, and heard he was "1e 


ed my mind, and think it a lawtul arreſt, tho':on.a Sunda 


Arreſt. 
the Lord's day ſhall ferve or execute, or cauſe toy 
<< ſerved and executed,” any writ, proceſs, warrant, orig 


And therefore the arreſt being illegal; infiftedithat bet 
ee detained i cuſtody, be diſcharged, 
gainſt the petition was en 2 
lam, who — 6n:the (th df October laſt; be 
««- Sunday-invthe Whitchureh came into the ya 
u of the Georpe int in Frooine, here Adlam was, u 
told Whitchurch he had my lord chance 
him; to which Nr 


8BEESFRES SE SHY 


% Jor's warm 


<< and came on purpaſe to be taken up; andi that he ſe 
<< ral times after, r 
declared the fame. 
| Adlam's agen was confirmed. by two others ug 
ſame effect. He likewiſe ſays he has often been to 
„and always apprehended: theſe warrants for. contempt 
might be executed on à Sunday, and he has hi 
dome it ſeveral times, and was never of be 
<« fore on that account.. And it is agreed on all han 
that a commiſſion of rebellion may be executed on a du 
day, though it iſſued for want of an appearance, or ann 
ſwer only, and ĩt does not appear to the officer by the wa 
rant for what the commitment iflues, as may be cen by it 
copy of the warrant. 

Mr. attorney-general againſt the petition cited 6 Mad.g 
Carth. 504. and the fame caſe in Salk. Parker v. Sir Wi 
fiam Moore 626. 

Lord chancellor. It appears from the albdavits * 
there is not any ten for en ee in 
in the petitioner's favour, and he was beſides endeavou 
ing to defraud the creditors of Halliday by abſconding. 

When this petition came on before, I was a goody | 
doubtful, and rather inclined to think it was a: cafe 
the ſtutute of the -2gth of Charles the Second; but upd 
looking into the matter ſince, | have in a good meaſure ala 


— 
— 


2 


8 


R 


* 
— 
14 


r 


SS 


But I will obſerve, tirit, as to the valdgtary rende 


The flrength of the evidence goes to his voluntary fur 
render, for the fact is poſitively {worn to by 
2 denied by W hitchurch's "Ram only ; and there er ca 


s I F4 


n - 
* 


Arreſt... 69 
>doube but a man may, if he pi, eee tim any warrant 


20-05 warrant on, Sunday. ri 1c e - 3 2996 ee 
he onler: of commitment which — Jardin — of - 
nen GBerent'from- proceſſes that iſſue to ſheriffy, commument 


EE Dare el de ls ES 


the. orders in other courts... Rand commit - 
— had been — — in the court when the order ted, and if pe- 


77 pr ner, and the war- titioner had 
might have 2 him aw i 2 he 


gaol directly. 
he _—_— of practice, tho'.L.do _ ſay they are of au- ws pronounc- 


, yet all agree in laying'it down that the ann 
7 L. r of the order prom rune, be 
tls a Warrant dire to the very gaoler to take him 
carry him to priſon, and diffe 
which are directed to ſheri 


"that this is done in any * 5 
conberd a de priloner of the gaoler from the time 1 
er eee in aid of * gaoler, 2 comma 2 -d 
—— Sc. to aſſiſt him. 1 


his ver Warrant is drawn in the fame manner, 22 
eee in this Spee ee 2 — 
In execution-an a Sunday. | 

the. caſe of Sir 


and other of the town Long cd ju 
tingham, caſes in King Cen, and other 348. The bee Holt 6 

don was, Whether ferving an attachment upon a Sun - 
fir 8 was within the ſtatute agaitiſt ſabbath - n 
pf Said lord chief juſtice Holt, Suppoſe it were a * rs 
it to take for forgery, perjury, &c. ſhall th not be cage n che ge 
«on a Sunday? And th not any sat the ture of a breach 
ps ſuit be ſerved on Sunday? Sure the Lord's Da 1 

* not to be à ſanctuary for malefactors, and this E tion out of the 
les of the nature of proceſs upon an indictment.“ . 20 of parlia- 
that lord chief juſtice Holt was inclined to think that w. 

n may de taken upon a proceſs of contempt on Sun- 

it was in the nature of a breach | the peace, 

exception out of the act of parliament. | 

man may be taken on an attachment for non-per- Held that a 


ake ance of an a upon a Sunday, as was held the man might be 
'of Common 28 ir in A caſe cited by the * 4. A . 


why is not a contempt for non- ormance of an tachment for 
e wi court, equally a breach of the peace, as the aus Fefe. 


EF + 79 
r{ons for non-performance of an order of this court equally a breach of the peace. 


re cal 


— as it ſeems to be warranted by the words Lord chancellor 


diſmiſſed the 
warant itſelf, that he is a priſoner from the time 2 petition 28 he is 


. ers. 


— vent the order- pronounced, I will not diſcharge him, 
„ | 
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2 T3 7 ad bref, "arid bee and | 
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5 e. 
re io 7 _ * Febtuaty me 4th, . 

Earn 195 - 40 4/1! 9 Ryall v. r 
9 Set 2137 GH e * . 
— biaex- ME teſtator gave ſeveral leguoies,/ and inade b 
actonc and 56. 1! Ex6TUt6F Pſditary legatee. B. receives il 
ſiduary legatee aſſets and buys lands with the money, and dies, and! 
he ms | wife bought the equity of redernption'of ace Uh | 
boys lands with WHlch-teſtator had a The bill” was br in 


the money, the ſeveral legatees againſt the adininifirator and heir 


a gs . eee 


Ex _ 


n "Bl ond 4 aid their 
2 A real and perſonal eſtate e court ret 22 2 inquiry, whether part of 
1 in the urehaſe of an eſtate, aud if they wete, Sectared th they ought 


nal eſtate. The equity of redemption held to be aſſetu. 


— . - Firſt queſtion, If the . perſonal aſſets are not uf 

whether, the legatees may not come upon the purd 
" 4.5 +. eſtate for ſatisfaction ? 

'...— , Second queen, Whether the equity of redewpd 

the mortgaged ftt boy it fince the death of the tel 

may. not be conſidered ſtill as the aſſets of the teftator 

Fable to anſwer the legacies | 
Poor the plaintiffs was 16 the cafe of Blng 1 


4 vin 2401 to before. Lord 8 2 
* 6 60 0154 112 the defen 35 v. . cd. +7 Gh, U 
ppm ů˖·— Fr Peas 2 Vern. 44 

Lord Chancellor, Courts of Fo equity have been ven 
© + - © tious how they follow money which has been Jad 
e 1 e e 
SO DT” . caſes. 


4 
* . 
* 1 


principal difficulty in theſe caſes is, with regard to 
17 for the differnt ws pig} pane introduce 
intrariety of evidence, and is no temptation to 
ry i Ange 

in the preſent caſe I think it is neceſſary there , 
. whether part of the aſſets of the te- 
Dre | 


11 
DUCALLLE the executor had 


CAP. XIV. 


© "Iward and Arbitrement, 


(A] Parties only affected by it. 
(B) Foz what cauſes ſet aſide. 


37. Award and Arbitrement. 
0 g c bee here e Sit 46 HIRE Tri 
* © ROBIN ( * Parties only affected by it. 
ee Miner ee e 
Cksz 20, g A ee Thompſon v. Noel et al%, . | | 
—— to his F one of the ts, ons into art 
marriage agrees I previous to his marriage, in conſideration of 11 
ces. Ihe in. portion, to veſt 1000“. in truſtees within fix months 
tereſt thereof to his marriage, the intereſt thereof to be received by hin 
e. his ife, during their lives, and afterwards the 10 
during ther was to be divided between the iſſue of that n 
lives, and aſter- riage; and as a farther ſecurity for the of 
wards to be di- 


between - 2 ment, gives a warrant of attorney to the truſty 
their fue, and confeſs 4 ent for that ſum, which is ſoon aftery 


givesthorraſtces entered up: Fowler after that enters into a 
« warrant 0126, the wine trade with one Hamilton, and being indebit 
> judgment for the ip eſtate in a larger ſum of money than 


A. enters into between them to arbitration, and accordingly a parol: 
F. dee nde, is made, that 40 pipes of wine, part of the ftock int 
al . ſhould be lodged in the hands of a third perſon, one H 
debted to the ward; but any thereof to be delivered to either of 
S partners on producing any bond, &c. which had been! 
than his intereſt fered into on e of — ae paid off 1 
in that eſtate, rty producing the ſame ; quantity of wine to 
> nay, Fer fred to be in proportion to the money ſo paid off. 
tween them to arbyration, and part of the ſtock in trade is awarded to be lodged inthe 
of a third perſon; any part to be delivered to either of the partics, on making it 
any bond or other debt due from the partnerſhip had been paid by either, the quai 
T7 proportion to the money paid. & 
The truſtees in The 40 pipes of wine were ingly depoſited, 
ine marriage at- the conſent of Hamilton and Fowler, in the hands of 
lere ſaciad en Ward ; afterwards à ſcire facias is brought on the judgh 
ug 
the judgment ſo confeſſed to the truſtees. in the marriage articles, at 
Wenn and ke Moiety of theſe 40 pipes taken in execution by a 
a moiety of the facias as the property of Fowler. 
depoſited ſtock 


in execution as the property of A. | | 
Bill bythe part- The bill is now brought by Hamilton, who is liken 
tors 1968 aſe eParate creditor of Fowler, and twelve other creditors 
the execution, the account of the partnerſhip, to ſet aſide this execub 
and to have the and to have the value of the moiety of the 40 pipe 


-_ 


4 


C Vide Caſes in Eq, Abr. Title, Award & Arbitrement. 


braid) of 2 an equitable lien on any of the bankrupt's effi 


—— 94 © take his effects ſubject 


y creditors: with: any others (who * before ot 


J and be de law an ther de too the proper 


y "bankrupt." 4 
5 449 Taylor v. Dante and £9. Gab. 407 
v. Francis. — | 
"If Noel e contra infift inbfted that ihe. creditors hal 
« right to bring a, bill to have thus award carried into ex 
tion, not being parties to the 2 or conoꝶ 
therein, it being a matter, alt ed ben 
. Fowler and Hamilton only ; 6 — 1 9 as the cred 
would not at all be cone mu by this award, but a 
7 fall to purſue, their remedy as they thought pry 
for the recovery of their debts, there was no. reaſon 
they ſhould have any benefit from this award, becauk 
happened to be in their favour ; he relied hkewiſe on 
want of fufficient evidence on the part of the plaintify 
pt ove. the 8 of Fowler in the award, or 
is khowledpe what the award — 4 and indeed the 
evidence to Fi. purpoſe was his applying to the arbit 
before the award was finally made, to let him have pit 
the wine to carry on his trade with (which the arbit 
Would not comply with), and his agreements after 
with Hamilton to have the wines depoſited in the han 
_ Haywan „ hut no evidence that he was preſent wha 
award was made, nor any other evidence that he wa 
formed of the contents of it. 
A bill will not Lord Chancellor. A bill to carry an award into e 
Hie to carry are, tion when there is no acquieſcence in it by the parts 
cation where , the'fubmiſſion, or agreement by them afterwards to þ 
the parties tothe exec, would certaiply not lie; but the remedy t 
TS, force a performance of the award muſt be taken at h 

quieſce in 

it, nor agree af. Has, been ſaid the evidence here of Fowler's agreemell 
terwards to have the award after it was made, was: not ſufficient to io 
e decree on; but What be principally relied on was 
at law, none of the now plaintiffs, the creditors, were 12 
the Tubwiſſion, nor did it appear that were ſo mu 
rivy at all to the tranſaction; and therefore, as the) 
uhder.no obligation of abiding by .the 13 they 6 
not. to have the benefit of it; and in reading o 
award, (which at the time of making it, was taken 6 
L 63 T4 In writing) he obſerved. it was calculated only for the 
e W Hamilton N the failure of Fowler, 


' Award: and Arbitrement. 75 
-zegard had at all to the creditors; there being no 

i ade that the wines ſhould be ſold, or other- 

employed for raiſing money for the payment of debts 

the plaintiffs : that though an agreement made between 

% partners, and particular , creditors, to appropriate a 

ticular! part:of- the partnerſhip effects for the t 

thoſe creditors, might create a lien on thoſe — 

ally for the payment of their debts, in preference ta 

gelt of the creditors; yet an agreement of that kind 

en the partners only, would certainly not diſable any 

the'creditors from purſuing their at law apaiiilt 

ens of the debtor, any more than if no-ſuch-agrees © _ * 

The bill diſmiſſed. 


=> (B);* Foz what cauſes ſet aſide. 
June the 18th 173). Upon appeal from the Rolls. 


uy Medealfe, widow, and JVillim Iva,] py; 
Wham Toes Jo Ann his wite by croſs bill, } oy: 
177 . and Richard Johnſton and f Defendarits 


©. 


ME bill in this caſe was brought to have a ſpecific Cass 21. 
Performance of articles made on the marriage of the a and bis wiſe 
meant, Richard Johnſon, whereby the ſaid ' defendant covenant in at- 
Dis wife. covenanted in conſideration of 20000. the nden betore 
e's marriage portion, to releaſe all the right and intereſt congderation of 
bmight accrue to them out of her father's perſonal eſ- 2000l.the wife's 
he cuſtom of the city of London, he being a ff H 1956: 
man and alſo to ſet aſide an award alledged to have right that might 
unduly obtained upon a ſubmiſſion of the contraver- 2<<rue w —_ 
þ; between tlie parties, concerning the right to this or- ce, Mera, 
r | 13 eſtate, by the 
to the firſt part of the caſe, the defence made for 8 
defendant was, that the euſtomary part being a mere 
int and contingency, which might or might not 


e could- not be releaſed, and if he could, that at 
T une'of the articles, the wife was an infant, and ſo not 
cs dy them; beſides that the 2000“. was no conſi- 
nn for releaſing fuch an intereſt, the wife's father, 


Ruſſel, having died worth upwards of 20,000. 


. r * 


V Vide Ca, Eq, Abr. Title, Award and Arbitrement. 


L 2 Lord 


29 . Award and Arbifrement. 
Lord Chancellor. Though hardſhips may happen 
my determination, yet theſe are conſiderations too I 
either for à judge at law, or in this court, to 

weignt upon; and I muſt determine according to f 
facts, by the rules of law, and of this court: in this d 
there to be a valuable conſideration for the n 
ment in the articles, becauſe at the time the 2000). x 
given, che defendant's wife was intitled to no part of 
eſtate of her father, and it was given for her advancem 
in the world, and it is highly reaſonable that ſuch k 
of articles ſhould be carried into execution, and f 
. 64 ] when-a father is. bountiful: to his children in his liſeti 
" that he ſhould have his affairs ſettled to his own fai 
faction, Bun | 
The huſband is As to the objection of the cuſtomary part being a pa 
bound by his bility, and merely in contingency, it is of no weight, 
thourk the wife there is no doubt but it might be releaſed in equity; 
— age, here it is a covenant which the defendant is bound hyj 
yet it is a matter all events, and it js no objection to ſay, the wife wN 
= OED right der age; for though in this reſpect, if the huſband m 
of his wife, and dead, the articles would nat bind her, and ſhe would! 
ne may releaſe furyivorſhip be intitled to the cuſtomary ſhare, as a ch 
fe ul bd in action not recovered, or received by the huſband; 
her. he being alive, it is a matter that accrues to him in ny 
of his wife, and he may releaſe it, and his releaſe 
-/ -* * bind her; and therefore it was reaſonable he ſhould 
form his covenant. I found my opinion too on an 
law well known in the city by the name of Jud's% 
a huſband was authorized to agree with the fat 
dea for the wife, though ſhe was under age. 
The huſband's Upon this another queſtion aroſe, Whether the am 
ez nage 'ſhare ſo to be releaſed by the defendant, ſhould 
extinguiſhment' into the dead man's part, and go wholly according tr 
of the wife's diſpoſttion of the reſidue of his eſtate, as a thing p 
1 chaſed by him ? or, whether it ſhould fall into his pt 
and-if fo; leaves ſonal eſtate, and be diſtributed with it according to' 
the eſtate of the cuſtom ? And at firſt I inclined to think that it was in" 
rather i it nature of a purchaſe by the father, and ſo wholly in 
charged, and power to make a diſpoſition of it by his will; but up 
therefore muſt Hhearj the attorney general to this matter, I am of d 
2 nion, chat as in equity things covenanted to be done, 
neral perſonal as things actually done, it muſt be conſidered as if! 
cltate, and dot huſband had actually releaſed; and fo is an extinguiſhm 
6 of his wife's right to the orphanage part, and being! 

cutor, as a part extinguiſhment-of the right, # leaves the eſtate of | 


- 
{. — . 
5 — 
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71 
jt; had! never been charged wich it, ahd of 

1 — hal yore et e e Ht of 
| 2. not to go wholly to the eterutor of ttie father, 
part of the dead maps hare. Cnſes cited, | I Vern. 6. 
rn 665. 666. 1 Will. GA, 645. 2 Will: 527.) 
; to-the award, he decreed that it ought! to be ſet Where arbitra- 
þ, in reſpe& that che artieles were ſhewn only to ng of 4g. 1 
Abitrators, and not to both, and he to whom they they make their 
ent en, ſwore that if he had ſeen them, he be- ward clandeſ- 
xd he ſhould not haus made ſuch award: this lordſhip jon? ah 

| therefore, that it was obtained, but rty, a court of 
heigeneral rule in caſes of awards, that the arbitratprs r 
judges of the parties on chuſing, and that therefore id fach 
cannot object againſt the award as an unreaſonable award. 
ement, or as a judgment agaigſt law; but where, as in 
eue, arbitrators are deceived; or here they 
e their award clandeſtinely, without bearing each party; 
ah caſes 2 court of juſtice ought to interpoſe ta f̃uſ- 
e and avoid ſuch awards. 
In this caſe the rr be read as [ 65 
dence for the defendant, and being againſt, it BE BY 
aid, per ———— 23 As Inn, the vals of i- Chancery ca- 
ic 1 that a bill in Chancery ought not to be received nos be opens 


in evidence at 


| for e Men uo be ther ions of counſel law, yet in this 
ae in this court, it has 1 and — 9 > Na 
13 berg beer ak; 


| reverſed the order of diſmiffion, and de- 1o lowed Sri 

| that by the articles of the 4th of Febedary 1703, den 
— Johnſon is to be nkidered in equity, )as 
| of any cuſtomary ſhare in right of his wife, or 


ere of Werfer eſtate of the teftator Jula 


*. 


vw * 
1F; Nele 411 ” d 1 34) 


_— _ 4 * _— — 
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i vn "7 A r. XV. 

1 

70 F Concerning the commitlion and "commit 

me de Aue as to the certificate. - , a it} | 
Y Rule as to allignees. 


50 . 
Joint and dehaentt couniion. ct N 


575 5 Vo f ( nnn. 1 his executoz, 07 where Fe i 
-(B) Bitle e ebene 
1 Rule as to com tion. cab al to Tg 


(H) Kult as to creditozs. * | 
1 (1 Contingent debts. 
| ( x Rule as — drawers and indoxfers of bil 


* 


N (N 
14 2 The conſtruction of the repealing caſe in 
tenth of Mueen Anne. 
0 Rule as to dividends. 
« Tommiſton luperteded. 
(R) un as to bankrupt's attendance on & 
| nees. 
(81 as io an apprentice under a "mami 
of bankruptey. . © bn 
(T) Rule ag rodiſcounting of notes. 
F (9). . as to a petitioning creditoz. 
> DU) _ 2. to notes where intereſt is not ! 


1 oh (. The — eg of the fatute of the 21 ja 
RTE 4. . 19. with reſpect to a bankrupt's pl 

es” ſeſſion of goods after aſſignment. - 
[-66 * 4%) Hu — — copyholds under commiſſons 


nkrupt 
0 J: Where allignees are liable to the ſame equ wit 
with the bankrupt himſelf. 
127 23 That is oz is not an act of banktuptty. 
g Rule as to [ales befoze commiſſioners. 
; (5 Kule as to examinations taken moe 
-..__ miloners, 
(Ce) Who are liable to bankruptcy. 
22 Rule as to his allowance. 
Rule as to ſollicito2s in bankrupt caſes. 
Ff) Kule as to the ſale of offices under con 
miſſions of. bankruptcy. 
(Gs) ont * 02 ſhall not be ſaid to be a ba 
rupt's .. 

(Hh) Where there is a truſt fo2 a bankrupt's wil , 
(Ii) What is a trading to make a man a ban - 
| * Rule | «st0 acts of parliament relating 
| pbankrupts. | 
| A (LI) Wh 


HDauntrhpl. 5 . 79 
jay What-ig-02 is not an elecion-to abide under 
tom on. 7 9415 8 
1) Rule as to proſecutions againſt Vm los fe: A.. 
lony in not turrendering gimſeůl. 
n) Kule as . tontingent creditoꝛs in reſpect — . 


, 
HH 


000 — bg — tu mutual 2 2 and . 

pp) er me ol pri ege, he 

by +» may be ES his ball. 

0a) Rule as to a certificate from commiſſioners 

r The etfect of acauleſcenceunber a commiliion. 

St) Kule as to debts carrying intereſt under 
-commiſtons-of bankrupteg. ' 

II) Rule as to principals and their kadoꝛs. 

V, Rule as to annuities under commiſlions of 
bankruptcy. 

g) Rule as to taking out a ſecond commiſſion. 

[w) Rule as to an open account under a commil- 
don of bankruptty. 

) x) Rule as to principa "and ſurety, | 

Yy) Rule as to the inſolvent debtors ats. b 

22 Rule as to a bankrupt's future effects, 

5 Kule as to a ceſſio bonorum. 

Rule as to depoſits under a commiſſion of 

bankruptcy. 

x) Rule as to relation under commons « of 

nkruptcy. - 

J Rule as to an extent of the crown. 

i) Rule ag to creditors allenting oz diſſenting 

to a certificate. | 


& Bankruptcy no abatement. 
Arreſt upon a Sunday kor atontempt regular. 


A) Concerning the 1 commiſſion and com- 2 " 


March the 13th 1737- 
Twiſs v. Maſſy. 7, / 


FATHER and ſon join in trade, and have a com- Cen 22, 


1 + miſſion of bankrupt awarded againſt them jointly ; 3 A commiſſion 
of bankrupt is 


+ Vide Ca, Eq. Abr. title Bankrupt, 
the 


8 
an ation and I Rall Was brought by plain, 


execution in ſeparate creditor for the ſum the il; 
thefirſt inflance, Ie Para by bil; 
Separate credi- deferdafit pleaded His certifleate, and that the debt as 


core may come before he renne Bankrup rp 
commiſſion, d The queſhen is How! fat ſepatate wan . ﬀe 
and prove their by, or can act under a joint commiſſiom or ? þ 
debts, Mr. BroWh' for the defendant! eitecd, e parte" Croy 
1 Van. 1966; Where ſeparute cyeditors were allowil 
come in under a joint commiſſiori but the joint effec 
Hiſt to be! 4pplied to pay the partnerſtüp debts, and 
the ſeparate debts ; and as to the ſeparute effects, i | 
ſcperate efeltörb, aid after wards the partri 
are to be pd out f the fame; and therefore the pl 

t have proved his debt under the commiſſion. 


That it was abt! affirmed in the plea, 


— 
A — 

y > w? 
. — 
%.. 


3 


value. 
Mr. 


averment was not novelty in this court, t 
it might be ſo at law, for it is to be preſumed hens 
the con is proved, as the' plea ſets that theq 

. tificate Rall been alldwed by lord chanekllor. 

Lord Chancello?/: As to the objection of its ben 

joint commiſſion, - that is no Mech, for it affeds | 

and ſeparate Mates, betauſe it is never taken out but w 
both are bankrupts ; ; a commiſſion of bankrupt is an at 

and 1 In the firſt iriſtance. Suppoſe an 
againſt ners and judgment ; ſeparate * 

— to po that ee ſs in caſe of bankr 
Teplrtits efeditors may ebrhe in under that eemmifin 
well as joint creditors. * 

— As this court marſhals: And and ſecurities, ſoj 

has a certificate creditors, 4s they gave eredit to the joint eſtate, have 

— & int their demand on the joint eſtate; and ſeparate creditors) 

million, it they gave! credit 10 the ſepafare eftare, have fr tlieit 

— debts, mand on the ſeparate eſtate * che joint commiſſion the 

ſeparate as well fore diſcharges them from all their debts exprelly by! 

9 20 of parliament, which don nix inaxixdon joint or ſe 

debts : but if the bankrupt has fince the certificate m 

\new promiſe, that deſeiyes a cohlide&ation, and intitle 

plaintiff to a diſcovery ; and therefore his lordſhip ordel 

22 % IE panini | bis... - 
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| 8 "= © Ex parte banden. #41 8 8905 
ere * n e 2:1 
PETITION on behalf of creditors. upon the ſe Carp 2g. 

e eſtate of two partners, againſt whom a joint n 
og is now depending, to be admitted to prove of adwigingſe- 
— "mt debts under the joint commiſſion, Lord parte ereditgre 
_—_— an order ingly, upon their bearing u prove debts | 
expence according to the value of the en e 


commiſſion, 
ers, be ſaid, Les not” a power” without the 
Nan be DE, ION 5 For ne . 4 ſanction of the 


6 | z court, 


, . - 


- 
1,” 8 4.9 


TOUR © Auguſt the iſt 1744. 8 7 


. the elder, Thomas Simpſon and Sohn 
ſn the younger in the matter of 7% Browning 


C482 2 
OWNING 4 | in. his own name. contract with the Commiltioners 
commillioners of the navy, to furniſh his majeſty's og the ur * 
__ flop cloths. but the ſame Was in truſt for him- —.— 2 not 
the petiticners. On the 24th of November 1742, ic <xamine cri- 


Wo agreement were executed by him and the peti- ly inte the 
hereby all the parties were 1— have an — Fpras op bo — 
contract, and the accounts were to be ſettled and _ 
ery 74 months and in caſe any one of the parties _ — 
or be rendered unable or incapable. to carry it are liable to an 
his or their awn right, then the ſhare of ſuch party account after · 
er becoming incapable, ſhould be veſted in the ſur- * 
Ye god capable f parties; and the executor of ſuch — 
"ay ſes, ſhauld on requeſt make a legal 
urviyors or capable and t ſhould 
bend for the value of his "het —m_ the 
nt of the laſt half yearly account, which was to be 
oe to the executors or adminiſtrators, 
mar indebted on the contract, and alſo 
5 the petitioners on their private account, 
n dated the 2 of January 1742, of 
| in the contract, to tioners, in the fr 
5 WOES fuch "wr gw 3 
ud owe to the petitioners on the contract or other- 


ere wen 
r* "IR - ' Ire 


In November 1741, the cons come ſanding in his m 


navy, for the ſafety of 
directed that the dauere ould be made art 


— 


* ived on account of 
„ - +: that 28, £26). 16s... and had diſburſed 28,1461. 10s. of 
-—— that he remained debtor 380. 55. 7. to the conti 
On che 13th of January 1743, Browning ſettled 
| the private account, when there appe 
to be due on that rA 615l. 
2 the 24th of April, And tort, toy, 
. - aa a” ©. 


be 
t 
4 
tl 


7 


F 


In April laff kt: iſſued 3 
Broning, and the petitioners attended at Guildhal, 
| offered to prove their debt, but the commiſſioners n 


nen 


gi 
| "ike Jake ths welkure of the navy on the 
that tf made no variation therein: E Iſt 
F ſioners thought proper to poſtpone the choice of ally 
and therefore N application to the court is, that fy 
troners may be admitted to prove a debt of gol. ond 


the commi s may Þroceed to the thaice o Pre 
Geber. The a8 of che 75 the pt 
forthwith, 


y 


ry: 


Lord 
„ä The commiſſi 
king gs, The the pron apint whom 1. 1 


188 


ſon ſhafl iſſue a bankrupt, 
66 3 in order to chuſe an 
6 aſſignoes Ne rho arr 

The creditors preſent at ſych meeting are imithd' 


a time and | 


3 


TIUTIO 


- 2 
[= 


Bankrupt. 
i be mana jedi api them, 2nd the ma- 
ator ſe 'determine the choice, which makes it 
von, whether crellitors ſhall: be admitted 


here is, that I will direct the 'commiſ.- 
to to the choice of aſſignees: this is nothing 
een what is their duty, and therefore ſuperfluous. 

wack petition is, that I would poſtpone the de- 
i of the petitioners, and direct the commiſſioners to 
i alſignees, without admitting the petitioners to vote 
he petitioners by their affidavit ſwear to u balance. But 
WE great objection is, that- this is not a complete account, 


Ithatfore the whole ought to be taken, es the a6. 
xe intitled to be admitted creditors under the 


ed ts Now as to this, the petitioners ſwear that 

the bankrupt was only a debtor for 

Ti 7 ether the account is ſtriẽtly made up | 

a them I cannot ſay, but I rather believe not, for | 
de than reſts, or like a computation between [L 70 

dend in the brewhouſe trade. 


Bat then it is faid, here is a ſum of 20,0001. paid by the 
ment fince the making up of this account, and that 


_ to be brought into the calculation. But I look 

vit to de u loan only from the government; for it is 

in the memorial, that whatever ſam ſhall be advanced 

the government, the treaſurer of the navy has it in his 

fer" to retain this again by way of defalcation : fo that 

| . of an impreſs on the part of the 

and therefore may be laid out of the caſe ; 

li D, here is a man ready to prove a debt a Wen 

ated demand upon a ſtated account. 

ey the petitioners in the croſs petition, There are 

bunte not 3 np, and therefore they ſhall not be 

R prove. 

eee a” debt due on bond, and an open aceount A creditor by 

Ide: i creditor finally is 10 be adinitted a creditor only ea erg 

r; and yet notwithſtanding it is 4-2 ther h y's likewiſe, ſhall 
& that he is admitted to prove e bond de 


I. 4 ers 


but de admitted to 
the emmiſoners may take the account afterwards, 1 
Fe creditor ſhall be intitled on a dividend to no more commiſfioners 
5 a to de really due to him on the balance. may d take 
oa be extremely hard to exclude perſons who ; 3 
8 $ be the greateſt creditors, till the account is he ſhall be ta- 
mir ech may be the work of ſeveral years; and ned to no. 
4 way be neceſſary and convenient that aſſignees ſhould — kim on 
M 2 immediate- balance. 


n 
lis L — Shati therevineiſig 


| December the 224 1744- 


be parte Simpſon. and others. 


Carn ns pr 6 of the order of the Af ef Augut . 
A creditor in tioners attended the_commiſfioners on the y 
ali caſes of open of Auguſt iſt laſt at Guildhall,” and a depoſition was prepg 
not to be n, for the petitioner Thomas Simpſon, who offered to fm 
cluded till te that the ſum of Boool. and upwards was then aCtuall 
22 to him and his partners; but two of the commiſſionem 
choice of al. fuſed to adminiſter the oath, unleſs he would deliver 
fignees might. the aſſignment given 4 the bankrupt, dated Januay! 
CT, 1742; Whereupon the choice of 1 was again Þ 
valueof the cre- poned by order of the commiſſioners, . 

itors ; 

if commoner be juſt grounds fo doub the debt, wy do right to admit it on 


a claim. 


Ei And on the 5th of December inſtant at. a mecting un 
the commiſſioners Browning, for, the creditors 
prove their debts and chuſe aſſignees, the petitioners atte 
ed and ſwore to a debt of Boool..and upwards, di 
them from the , bankrupt upon balance of all accou 
and in their depoſition waived the aſſignment, and al 
nefits thereof; but notwithſtanding they had ſworn to ti 
debt, two of the commiſſioners refuſed to allow it, 

; permit the petitioners to vote for aſſignees. And there 

they now pray that they may be admitted creditors for ti 

: „ upwards, and to vote in the choig 

of, the eſtate; and eecls of ihe fad bankrup 
ad chancellor. The queſtion is not now whether 
petitioner is to. be admitted.a creditor at all events for 00 
but whether he is to be admitted fo as to join in yoting 

the choice of aſſignees? for there are diſtinctions in 

act of parliament, and after voting in the choice of 

ſignees his debt is equally. liable to be diſputed before! 

05 „ e ee 
1 n. 


- „ 
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accounts 


hoice of ees might ariſe from a much minor part 
alue of the creditors, or the choice of aſſignees might 
[pended for ſome years from the neceſſity of a previous 
n this court. ” 9511 


ramels of the debt, they do right to admit it only as a 
LAs to this particular caſe, I think the petitioners 


mination before the commiſſioners, and upon the affida- 
the bankrupt, and 
noccount taken of the profits of the partnerſhip be- 


WT am of opinion this is not true; no ſtrict minute 
das indeed been taken of profit and loſs; the 


hut they ſend out are in the hands of agents, while 
Ee abroad, and therefore no final account could be 


ad for this reaſon the articles provide, the account 
Waken half yearly, and that if either of the parties 
W bankrupt, his repreſentatives ſhall be intitled only 
ern S900 1 790 enten eto 0 


creditor ought to be excluded till the account is taken, 
wWnotwithſtanding this, if commiſſioners (though the 
or has made a poſitive oath) have juſt grounds to doubt 


Fo be admitted to prove; the doubt ariſes upon the 
and the great objection that there has 


li the petitioners and the bankrupt, and it is ſworn poli- 
by Browning that he has not been paid any thing on 
of the profits, nor has it ever been ſettled between 


C72] 


January the 22d 1746. 
Ex parte Parſons. 


OLE op gy ogg ee 
prayed that no ſoever, nor did he ever ſeek or get his livelihood by 
— 42 ing and ſelling of any wares, or merchendizes v 
bankrupt 6 y : 5 
might be {ated faevery. as people in trade uſually do ; and being acht 
againſt him till is not liable to all or any of the ſtatutes made and in 
beard by coun- SONCET ning bankrupts, by the deſcription of 26 
wb —＋ po fn whatſoever : therefore pray that. 
uing thereof. miſhon bankruptcy migh 1 | : F III 
[a be dd an 2ill he had an oportunity of being heard by tus « 

8 againſt the iſſuing thereof. 
lions of bat cy WEN UT PIG il give an oppot 
. he common i 0 be then. ourto tnake weep ech thre 
£7 | -» Me, Parſons the' father, by his codicil, to his vil 
| rects Mrs: Parſons. ſhall carry on the trade 
te of a. The fan attained his 


Lord chancellor. 


pl Bankrupt. 87: 
it will be 2 t inconvenience in general, as it will 
P the commil- 731 
eke taken out, to make away their effects. 
lis lordityp ordered that the commiſſion of bankruptcy 
r the petitiom of 
tam Belchier 3 — be at 
| -to-proceed ſo far as to decree the petitioner a bank- 
and to make a proviſional aſſignment of his eſtate 
effets, to an ern 
lad commiſſion ; the commiſſioners are not to i. 
any warrant of ſeizure againſt the petitioners effects, 
Wor him to furrender him ; and further or» 
10 „ Fl . le n hb 
iſſue: Whether the pe- . 
the 19th of January ak 
e | 1 
de ſtatutes in concerning bankrupts or any of : 
r reit * 
oner is © mar When, nin alga ot ers Pre 
tad, either of the parties are to be at to reſort 
ane. TY 


: 
- 


r 0 = 


H * November the 4th „ 
| Ex parte Thomas. | 
c 27+ — 
HE bankrupt e A note given 
> againſt him, becauſe the petitioning creditor's debt Þcfore an a8 of 


anly from a note that had been indorſed to him after aughladested 
oc bad committed an act of bankruptcy; but as after, is a debt 


„det the note itſelf was given before any a& of e which the. 
copy, though indorſed after; lord chaticelot thought mc oor u cds. 
0 a upon which the petitioning creditors 2 take miſſion of bank. 
be commiſſion. a 
4 e, 4 ute der! 
cir e | it er 44 err 4 £31 4 A. 
e bf "EPR Wenne 
* | . 
ſt 1] 1 - 4 | ' g | 2 4 
the SST 146-0 7 1 i * pd y 14 GJ 
a . (B) Rule 
1 14a 1 


10 3 264-4140 { 


(B) Haile: as. to — a bank 


Vide the coſe of Pu v. | Maſiey, vide the Suiks, N 
3 1 the en and See ; 


e g 


bana the 22d 174. 
| E. parte Fydell, | 


S py: ns in nor the. petitioner's creditq 
May 1740, ſigned the bankrupt's certificate. 

Anthony Danſie and Joſeph Morſon, who had 
arora claimant daa aimed! a; debt of 4000. under the commiſſion, 
| 74 tioned- ſome. 31 n 
£# 4 Den allowing the certificate, upon that 
— fraud bankrupt by colluſion with bis fon ſon 

_ andeolluſion an ęſtate of 2001. per aun. to the ſon without any o 


. deration. Whereupon his lordſhip on the 22d of 1 


his fon. At a cember ordered, that it ſhould be referred to the « 


"a 


meeting of the miſſioners, to inquire into the conveyance made 

—_—_— * bankrupt to Richard F ydell his ſon, el the — 
into this matter, thereof; and likewiſe "4 to the ſum of 3863“. mentia 
ſeveral new ere- in the affidavits of Anthony Danſie and Joſeph Mat 
and proved and the diſpoſition ! and the bankrupt' $ cet 
theig debts; hut cate for his diſcharge under the commiſſion, was byl 
an 8 — ſaĩd order referred back to the ſaid commiſſioners, 

on adde were to certify che Whole to the court with all the 
= rs car ty ' curaſtances. relating thereto ; afterwards the bankrupt 
ohtzined; e ' his ſon were ſeyerally examined before the Pom ſha 
court weuldnot Concerning the matters in the order mentioned, and 


— ſwered the ſame to the ſatisfaction of the commiſſion 


de Who by. their. certificate, dated. the 1 5th day of Jan 
mam to-bring # 1941, certified to the court, that my had reviewed! 
oY ke'> - / bankrupt's certificate, and that full four parts in fi 
Proper. number and value had figned the certificate. 
The petitioner therefore prays that his certificate mi 

allowed and confirmed. 


— —: ————— 


®* By the ſtatute of 18 Geo. 3. c. 52. . 76. the lord chancello, 
keaper, or lords commiſſioners for the time being are empowered | 
's certificates, although not ſi by four fifths in number and 
pr A credit N on a petition to be preſented for that purpoſe, ihe 
eee the conſormity of the bankrupt, and ſuch 

matters as to them ſhall ſcem neceſſary. 


Bankrupt.” . 
, Fydell the petitioner's ſon, being a member of par- 
ent; the meeting was put off till the middle of June, 
to days before, Joſeph Morſon died; but at the 
ing ſeveral other perſons came as creditors, who had 
appeared dll then, and proved debts of 20/. and 


Weste by the repreſentative. of Morſon, that as he 
but two days before the meeting appointed by lord 
cellor's former order; there was no perſon who had 
athority-to appear before the commiſſioners in ſupport 


If, 


phi Morſon's: relations had any perſoyal notice of this 
tins; und that as there are ſeveral new creditors, 
have come in and proved their debts, the certificate 
ly Ggned-is void, as there are not now four parts in 
in number-and value who have ſigned, | 

ad-Chancelor: Upon looking into the ſtatute of 
Sto 'the:preſent king, I am. of opinion, that every 
which is neceflary to make it a good certificate has 
done in this caſe ; for the commiſſioners are in the 
pace:to certify, that the bankrupt has in every thing 
med himſelf to the ſeveral directions required by the 
s of parliament relating to bankruptcy, and are 
er to certify, that four parts in five of the creditors in 
Iber and value, who have duly proved their debts, be- 
wem, under this commitkon, have ed; all 
has been done in this caſe, in the uſual form, ſa 
here: is no circumſtance to diſtinguiſh it from the 
thenew creditors, who proved their debts. at the laſt 


> Sg had joined in a petition to ſet aſide this certi- 
fa easfraudulently obtained, and made out-their ſuggeſ- 
"WF © would have been a ſufficient ground to ſet alide 


former certificate z but as they have not dome it, 
lave-acquieſced under it, it would be a great hard- 
upon; the bankrupt, to delay him any longer, and 
fore I muſt allow his certificate; but at the fame time 
nat preclude the repreſentatives of Joſeph Morſon 
making a further inquiry by bill, if they ſhall think 


e che fon by the bankrupt. bis father, that, if it 
and ern out to be a fraydulent conveyance, in order 


part of the father's effects for his benefit, the re- 
the eſtate after the mortgagees are ſatisfied, may 


Fd for the creditors at large. | 
0L, I, FR N November 


\ 


claim of 4000. or to litigate the conſideration of - 
bankrupt's conveyance. to the ſon, and that none of 


e, into the conſideration of this conveyance of 2000. 


F341 


| 
+ Of 


| Cart 29. 


Where a bank - 
rupt's eſtate is 
ſufficient to pay 
all, with a large 
ſurplus, credi- 
1 
carried intere 
ſhall be allowed were proved _ the ' commiſſion; and on 5 
intereſt for their and Hates 4, 860“. 135. 6d. but intereſt was allow! 


retpectiv edebts, the commi ioners » to the- -zift of December 1) 


from the time 


he computatio the ntiffs teſtators paid 24; in the towards 
eee ee 


/ tne Co mmail - 

oners, but ſuch 
as are creditors 
by bond, not 


beyond their pe- 


nalties. 


tained for the plaintiffs benefit. 


3 
- November the ath 1543. 3: ol 
Bronly and others cane of Sir Spb} pg 
Evance, — 


Goodere, ſurviving aſſignes of Sir 
enen ny others, — — 


N che 37ſt of December. ICE A e 
bankrupt err Evance, „ 


found a bankrupt, and Was 
to Mr. L ys qr to whom his re 


was 'alſ6 conveyed ;- debts to the amount of 6 


pan 


. ae ſeveral dividend 
3 in and when thi 
was made, it appeared that Mr. Gibſon: one of the 
had then in his hands 34, 340l. gs. 8d. 1 
38, Mary Ward, as one of the net 
kin of Sir Stephen Evance, brought a bill againſt Sir 
Child the heir at law of Sir Stephen, and again 
Gibſon and Mr. rr 
in November 17.39 was heard before his honour, u 
clared Mary Ward and Sir Cæſar Child were intitle! 
equal ſhare of the ſurplus; Mr. Gibſon and Mr. God 
the aſſignees, have at different times obtained « 
ſeveral cauſes, whereby Sir Stephen Erance's ei 
creaſed 30, ooo. and upwards, and is ſufficient to 
his gebe with a large furplus 3" and in to 
tiffs demands by law, carry #nteraft, and no. 
been allowed after failure of def Sir Steen, they 7 
their bill, er. 
way of contribution to be refunded, and give ſuch 0 
tions as they ſhall think proper for the payment of ti 
tereſt gue to the plaintiffs on their. bonds and now 
that what remaics gow in the aiſignees\ hands, af 3 


In February 1711, Sir Stephen Evance's certific 

by the commiſſioners ; hrs — 

and the 2d of April 1744, the ann ras © j 
by lon chauzeliar Harcourt, | | 


dat on ſuch debts, eſpecially as the certificate was 

ed by the teſtators and inteſtates of the plaintiffs; 

t in caſe the court ſhould allow intereſt to the ſpeci- . 

7 creditors, then they contended that the ſame ſhall 6 


_— 


"Wot be akove the penalties of their ſecurities,” 

e Chancellor. There are two demands in this caſe, 
ai in behalf of all the creditors, to have the money paid 
na Way of contribution, refunded out of the ſurplus of Sir 
the en Evance's eſtate; and the other, that the bond cre- 
5 „ and all thoſe whoſe debts carried intereſt, may be 


ed intereſt for their reſpective debts, from the time 
computation of it was ſtopped by the commiſſioners. 

3 to the firſt, Tt ſeems admitted by the defendants, 
the contribution money ought to be refunded out of 
plus; the principal queſtion therefore is as to the 
land of intereft, and I think that ought to be paid like- 


— 


3.8 3-38. 


Frame before me originally upon petition, and even then 

firſt was, that it would bear no great 

ot; but as it was infiſted there was no juſt foundation 

me demand, and, that if I determined it that way. 

determination would have been ſubject to. no appeal, . 

= nave it come before me by way of bill. But be- 

£1 enter into the merits of the queſtion, I will take no- 

ne objections that have been made, in order to 

ent of the caſe. =, | 

las been objected, that this is not a proper queſtion 2 an 
N on by way of bill, for the court can have no more . 1 of 
me bill, than they would have had on @ petition ; creditors in 


that therefore it ought to have been determined upon a E 0 drag 
ern.. + 3. 54 Md 5b She od <+ : 


termination 18 


8 true the rule of determination muſt be the ſame, as the ſame, as if 
bY Wy of petition, but yet it is head upon fe- 
N 2 


tad come before me 
uy proper, that if it ads es ata 


£5 


Oey 85 
brought in caſes of bankrupry 
of creditors; © = 
is, That the defendants, the ron | 
Sir Roper Evance' were not" _ by the 


4 771 ot before the > talking 
oof of x oath of the creditor, which is binding, unleſs the bal 
”— rupt, or the other creditors object to it, ard then it is 
valcls en objes- — and an appeal lies from the determination of 
tion be made in commilſioners to the great ſeal by petition; but if no 
a reaſonable Jection is made in a reaſainable time, ſuch * by 
five, and the conclufive, - 
bankrupt's re» | 
preſentatives are bound by it. 


A cenificural- Tha et a of the ql 
lifetime of che (ifs to the certificate, That not pang e till q 
bankrupt, tho“ Sir Stephen Evance” 4 death, 11 is vor 


not confirmed * "1 
by lord chancellor till aftet his death, is good, for the hace free of it ariſes from 
ſent of the creditors, and when confirmed, n ä 


dedt Thu 2 


1 Sir 8 tephen Evanceꝰs certificate was. not « 
firmed, by lord © A till two years after his de 
yet I am of opinion it is as good and valid as if confin 
in the bankrupt's lifetime; for notwithſtanding the fi 
mentions only the bankrupt, yet it extends to his n 
ſentatives. 

On the death of the king, a commiſſion may be rer 
though. the bankrupt be dead, (as it has been wg 
this very caſe), and if a commiſſion may be re 

againſt a bankrupt who is dead, it holds much fira 
that a certificate may be allowed after his death; but! 
it is ſaid, the allowance is in nature of a condition, and 
condition not being performed, the certificate is vaid. | 
operative force of it ariſes from the conſent, of the © 
tors; the reaſon of allowance by the chancellor is to, 
vent ſurprize, and is but a condition ſubſequent if 
make it a condition, and when the certificate 1s confi 
it has its effect from the beginning.“ 

Having laid theſe "Whete out of the caſe, I come! 
to the main n ether creditors for debts c 


_— a 8 
— 19 . 1 l 


n. — 29 — 


— 
* 


. * ® Burr, Rep. 718. 


\ 


| Bankrapt.” — 


ty tereſt! hy contract, are intitled to have ſubſequent in- 
ubbankrupts are conſid-red in egrees as offen- 
x ;; they are called ſo in the old acts, and all the acts are 
hey ee to t their defeating and delaying their credi- 
tion ud it would be an extraordinary thing, that the de- 
ſhould prevent the creditors from having 
eſtate ahle to pay it, when intereſt in all 
delay of payment. * wry 
conſider this caſe firſt upon the old acts previous 
the ach and 5th of queen "Anne, and then upon that 


Che ſatute- of Henry the Eighth has been ſo much al- The flatute of 
Aby ſubſequent acts, that it does not deſerve any con- 2 mig nn 
ration, therefore laying that out of the caſe, I will be- an equitable as 
with the 13 £/7z. cap. 7. It is manifeſt this act in- wengi legal. 
gel to give the commiſſioners an equitable juriſdiction J conttrucy 
well as a legal one, for they have full power and autho- ever fince; and 
[to take by their diſcretions ſuch order and direction as 2" P*itions be- 
hall think fit; and that has been the conſtruction ever cellor, he pro- 
te and therefore when petitions have come before the oo 78 ] 
ncellor, he has always proceeded upon the ſame rules, as in 
he would upon cauſes coming before him upon bill, The <2v{cs by bill, 
tr of equity. — — 
The next direction in the act is, what the commiſſioners 
uid do in regard to the debts; they are directed to pay 
ry the creditors a portion rate-like, according to the 
ie of bis or their debts. And the queſtion is, What 
s are here meant? And I am of opinion it means 
aas due at the time of the bankruptcy, or when the com- 
nu een iſſued, which is the ſame ; for, to prevent diſputes 
but the time when he becomes a bankrupt, the commiſ- 
ns always find in general, that he was a bankrupt at 
ime commiſſion iſſued ; but this conſtruction muſt be 
med to caſes where there is a deficiency, for it is then 
ſthecreditors are to have a portion rate-like. The act 
on to take notice of the ſurphas, which it directs to 
pad'to the bankrupt ; and it leaves full power to the 
tor to recover the reſidue of his debt, in like manner 
em as he ſhould and might have done before the 
ung of this act; and as before the act he muſt have 
ghet his action for the penalty, therefore he muſt have 
me che ſame after the act, and at law he would have had 
Event for the penalty; and if the debtor had come here 
ließ, he would not have had it upon any other foot- 
dan the payment of intereſt to that time. This * 

e 


14 


79 ] 


in which there is the following clauſe : Thar the c 


22 


without reſpett to any ſuch penalty or greater ſum contain 


to the time of iſſuing the commiſſion, and that being thes 


tages given them by the act, and therefore they mult aid 


Bankrupt. 
the furplys to be paid over to the is only 
ſurplus after payment * whole debts; for it would 
vain to pay any other us, when it might have been 
cover from him again by th creditors. & 91 
Thus it ftands upon Itch of Elix. The next ht 
3 . 5. that has not much 
it, but the expreſſion i attion in the ca 
which gives — and is penn d 
theſe words: 3 rare the cummi — Hall make paymem 
the overplus of the lands, &c. and goods, &c. if am fi 
8 be, to the bankrupt, his exetutors, aumini N | 
aſſigns, and that the ankrupt, after the full fatisfaCtion 
creditors, fball have full power and 1 to re 
— receive the refidue and remainder of the debts to 
ge 
But the more material act is the 21ft of Fac. 1. cap. 1 


5 — may examine upon oath, &c. any perſon or per 
finding out and diſcovery of ther ink and certai 
72 — debts due, and owing, to all ſuch credit 
as Y at ſeet relief under the commiſſion, and that all 
every creditor and creditors, having ſecurity for his or thi 
ſeveral debts, by 2 flatute, recognizance, 11 
with penalty, or without penalty, or other ſecurity, or 
ing no ſecurity, ſhall not be relieved upon any ſuch ju 
ment, &c. for. any more than a rateable part of their ji 
and due debts, with the other creditors of t he banirafl 


- 
= 
XK. 


82 is 


in any ſuch judgment, &c. 
This act only meant to exclude creditors from the | 
nefit of the as againſt creditors, and not as agal 
the bankrupt himſelf. | 
But then it is ſaid, the practice has been for the! I 
miſſioners to aſcertain the debts, by computing intereſt dt 


S528 - 


temporanea expeſitio, is to be relied on. There is no direct 
in the act for that purpoſe, and it has been uſed only 
the beſt method of ſettling the proportion among the cred 
tors, that they might have a rate-like ſatisfaction, and 
founded upon the equitable power given them by the x 
But ſtill it has been ſaid, nne 
terms of the commiſſion, which is to have intereſt no fu 
ther than the time of 22 — and if ib 
was the rule of the law, to ſure they muſt abide ) f 
but there is no ſuch rule: it is ſaid creditors have adm. 


bf 


7 


Bankrapt. N ds 
} - Sfadyantages- of it; but the advantages are very 

ns. for by the 1 gth of E!:z. eſtates tail in poſſeſſion 

were given to the ereditors, and it is only 

wes tall in remainder that are . , 


Fun, which is a very flight tage, and for 
N A tha they hold i loſe A —— 


Jac 


t7; which 3 upon as the 1 of the diſchargethe 
rn be conlidertdl are, bankrupt, and 
"ſt What are made the debts. his eſtate ſubſe- 
only, What is the operation of the certificate, - garage. 
kindly, The e regard to the allowance of 5 pw eſte inthe 
{to thefrſt, I do not find the words, Debts due 18 
jeabetome: of the bankruptcy, except in the: cltuſe of 
barge; ſo that they ſeem to be left the ſame as in the 

er ad. 

oniider therefore the effect of the diſcharge ; the certi- 

dis not to operate as a diſcharge of the fund before 

Ain the aſſignees, but to extend only to 8 

e ind the. perſon. of the bankrupt, or his fu- 

elefts. It is true it will be a diſcharge of the bank - 

dot only as to debts proved, but alſo as to ereditors 

have not come in; but that is nothing as to the pre- 

fund, for ſuch creditor who has not come in 

come in, if he has not lapſed his time, which is a 

ion between the creditors fingly ; and therefore I am 

pmiony it was meant to diſcharge the perſon of the 

pt, and rr and hot the 

in the the hands of the aſſignees. 

o come then to the clauſe which — — 

ber cent. — where ballots nvount 

da in the pound, &c. 

is inſiſted, that the 105. in dhe pound is to de com- 

upon the debts ſtated by the commiſſioners, without 

© o.the ſubſequent intereſt ; and fo it is, becauſe it 

e pon a ſuppoſition of there being a deficiency of 

being paid a rateable proportion. 


* ee here is : ſurplus, and der it does not [ 8 ] 
per cent. then I think ſo much thould be 


=y the creditors 20s. in the pound as will make 
But then it "hay — gs that here 


lr 


| Bankrupt. 
the debts as ſtated by the commiſſioners, without py 
the ſubſequent intereſt; but if T am right in the N 
rupt's being intitled to that equity; it is not the oy.) 
then it-comes again to the rateable 
| But it js faid there is no detention in this-caſe, and 
intereſt ariſes from the detention of the debt; but the 
umes à delay in the bankrupt, and therefore it js 
r that reaſon. And ſuppoſe that from the diſficu 
———— pts's effects, and by his eſtate's en 
| I ing intereſt, there ſhould be a ſurplus, it would be a0 
bas. < to ſay, the ereditors ſhould not have intereſt likewiſe, 
But is objected, there will be a difficulty in forming 
2 decree, for by this way, creditors upon ſimple ct 
may have à better ſatisfaction than creditors by ' ſped 
for the ſpecialty creditors cannot have more than | 
ties, whereas creditors by notes carrying intereſ 
ve their whole intereſt; but no objection „ 
be Haley becauſe it is a frequent caſe in the diſpoſit 
truſt eſtates. 
Where there is There is in this act a clauſe of mutual credit; in 
Fru crediv both debts carrying intereſt, and the creditor coma 
rupt and a cre- late, certainly the commiſſioners ought to ſtop inter} 
_ commiſ- both fides at the time of the bankruptcy, or compute] 
poners ought tO tereſt on both ſides till the ſettling the account; fe! 
2 abſurd to ſay they ſhould ſtop intereſt on the credit 
the time of the debt at the time of iſſuing the-commulion, and car 
comparintcres intereſt on the bankrupt's demand. 
on both till ide I mention this to ſhew that an bauktable rule.cuf 
9 be followed in giving intereſt in theſe caſes. 
Upon the whole therefore I declare, That as then 
«:confideratle reſidue of Sir Stephen Evance's eſtate 
<< what has been divided upon the ipal of the & 
and the intereſt of debts wn to the 
„ of the commiſſion, the contribution money paid bf 
<« creditors towards charges ought to be reimburſed « 
4 his eſtate, and that all the creditors of Sir Stephen A 
_ » by bonds, contracts, or notes carrying intereſt, = 
— titled to receive intereſt out of his eſtate for the Þ 
« pal ſums, which ICT the * 
<« ſion ifſued;- from the day _ — —_ 
full fatisfaction, —— — 
e dhe Tepreſentatives of 3 Evance. LE 
<< maſter/ therefore take an account of the eſtate d 
r — 
6 en „ 


Baubrupt, 97 
he principal ſums which were due at the time of the 
ommiſſion iſſuing, on bonds, contracts and notes car- 

ing intereſt : Hut ufun the hands no intereſt beyond the 
allles thereof; and upon ſuch other contracts or 
tes TS ge Tg the. intereſt at the rate therein 

| wherein no particular intereſt is ſpecified, 
The gate of 6 her cent. until, reduced by act gf pris [_ 8 
we 10 5 ber cent. and from that 2 the rate of [ L 
aan... bs 1961 7 
1 decree the effects ot the hankrupt remajning in the 
is of the aflignees, to Wh in the f 145 255 _ 
ar the payment of the debts of ſuch of the, creditors ' = 
who have not yet proved to the ſatis faction of the 5 \ bas 


— 


miſhoner: though not diſallowed by them, and 45. 7 
ercafter be allowed by the maſter, till paid up equa 
nth other creditors ; and in the next place to pay the . 
ntributiont money, and then the creditors by bond, os 
tracts, .or notes carrying intereſt, from the time of 
Hig {he commiſſion, par: paſſu, till they receive full 
pe maſter to take an account of what has been/paid * 
p fach creditors by way of dividends, and what has 
teen ſo paid, to be applied in the firſt place to k 
lown the intereſt, and afterwards in ſinking the princi- 
jal; and if the reſidue of Sir Stephen Evance's perſonal 
ate (hall be ſufficient for the purpoſes aforeſaid, then 
decree that the remaining real eſtate of Sir Stephen 
Evance be conveyed by the aſſignees to Sir Cæſar Child, 
[vir Steven Evance's heir at law) and his heirs; and if 1 
any furplus is left of the perſonal eſtate after the pur- 
poles aforeſaid, it is to be divided into 1 and 
e mojety to be transferred to Sir Cæſar Child, and 
the 8 Mary Ward; but if "SE perſonal eſtate be 
. 1 1 that a ſufficient. art of the real ; 
mate be Told, and the money be applied for the pur- | 
cid, and the farblns (if a ) be paid to Sir 
ear, and if any eſtate remain unfold, that the ſame 
5 2 to Sir Cæſar; if no ſurplus remain of the 
e and effects of Sir Steven Evance after debts and 
ts, of If there ſhall be a ſurplus, which ſhall not be 
tual to anſwer the allowances made to bankrupts, then 
Fre the conſideration in regard to ſuch allowances 
Walter the maſter's report, The coſts to be paid out 
the bankrupt's eſtate,” | Fr mY 4 


— — wp —— 


w -> * * a was + —- * _ 


or, I, n January 


. 
' . 
- 
| % 
- - * 
f A 2 , | | »# 
* = # . - , o = 1 s 
- = 


- _ Janauy the 24d 294, 
Es parte Johnſon and otherr. 
C41 30. | [357 7 "i 
| - Whores ports N application to ſtay the bankrupt's certificate, 


in g in number 


and value ofthe , the petition of Johnfon and others * four paris 
creditors have tive in number and value of the creditors had ſignei 


ſigned the certi - and the demands of the petitioners were 
— 24 iqui but depended a long account to be ti 


8 . chat a and the : the bank 
ol ns, ears that the balance on taking the acc 
. 2 will be in his favour ; and the petitioners do not vet 

xupt's eſtate de- 60 ſwear that there will be any balance in their favour, 


d upon an 
unt to be taken, and where they do not ſwear to balance in their favour. 


Lord Chancellor: I will not ſtay the bankrupt's « 
ficate, but will give the petitioners leave to inſped 
[ 82 ] books, and in taking the account before the commulſion 
of ther ſeveral demands, if they ſhall hereafter appex 
have a balance, they ſhall have a liberty to come y 
the bankrupt's eſtate for that balance. 


March the 16th 1750. 


Ex Lee Williamſon, who prayed his certificate miglt 
p allowed, and a croſs petition for creditors who ( 


Lord Chancellor: F J HEN this matter came befor 

1 at a former hearing, I polipa 
| the certificate, from the diſlike I have to traders lui 
| Where a perſon Ireland A over here, and of obtaining a comm 
| dude in e (by way of colluſion) againſt themſelves, in order id 
| | kiegdom be. clear © La: Eng 50 ; N I defy git 
_ - | ging tor ter 1ati a ength or time, more 
| =: cps gag 5 to allow an opportunity for Iriſh creditors, it f 
| comes over to were any, to ſend over affidavits and proper authonts 


| anorher, a com- prove debts under the commiſſion ; for as they have 
= | token our bin adopted the bankrupt acts in Ireland, I was willing! 
| creditor in the ſhould have full time to apprize themſelves of the 18 


| 
AF e 
| 


E Vide ante p- 87. 


* 


— — 2 — - _ 


. fort, and from Auguſt 1749, to, this time,” no ſuch ch 
| The laſt queſtion is, Whether the preſent petiione 


not lay a foundation for it, I could” not make an 'ordir 


- *-- tinge to make out their debts in proof. | 
Sharp when he came before the commiſſioners t 


Unleſs a perſon * 


proves a debt, 
or ſhews a rea» 
ſonable ground 
for a claim, he 
is not within the 
rule foraffenting 
or diſſenting to a 
certificate, 


&-; 1 
. 84 } 


The allowance 


ot a bankrupt's - 


certificate will 


not diſcharge bis 
ſureties, but they 
may be procecd- 
ed againſt, not- 


withſtanding 


ſuch-ailowance, , 


I. If there had been creditors in Ireland, who had 


debts, but I purpoſely ſtayed the certificate to pie th 


..2 on which he had the bankrupt in execution; and if hel 
it would not have done, unleſs he had likewife by oath 
'  rified his debt; nor ought he to have been admitted 20 


N. B. It has been objected by the petitioners d 


Bantup : 


plained" they had no opportunity of coming in, it" 
Iikewiſe have had weight; but there is fi comniplaint bf 


qualified to object to, and the certificate of | 
bankrupt ? Their firſt order to prove their debts wa 
long ago as the 2d of Auguſt 1749, and the'certificae 
ſtayed in the mean time, and alfo the dividend; not 
of the petitioners, but Sharp, made an 'affidayit of 2 
at the time of the application, for che others had not y 
fied their debts upon affidavit; and therefore as the) 


they thould go before the commiſfioners to prbye t 


claimed, and though he called himfelf a judgtnett d 
tor, did not ſo much as produce a copy of the ug 


ditor even then, unleſs he would diſcharged him in 
the execution, for he muſt not come under the com 
fion, and proſecute the bankrupt at law likewife. 
No other of the petitioners have ſo much as dan 
before the commiſſioners ; and unleſs a perſon proves, 
ſhews a reaſonable ground for a claim, they are not *l 
in the rule for affenting or diſſenting, | 

I cannot lock np certificates for ever, and deprive! 
of his liberty, which the law has given him, after: 
time has been allowed for inquiry, and a full time ak 
creditors coming from Ireland, or fending affidavits o 

Nothing fraudulent comes out upon the inquiry, 
no debt has been proved in a year and a half's time. 
Therefore the certificate muſt be allowed, and as 


accordingly. 


that the allowing the certificate will preclude | 
from proceeding againſt the bankrupt's ſureties, A 
. ſeveral ſecurities. now in their hands, and the 
there ought to be a ſaving to them of ther n 
notwithſtanding the certiticate is allowed. 


101 


Cat 2. 


N-application 8 an bo b 2 creditor of 2 ak- An application 


. A en de adtitted to prove his debt be- by » creditor to 


and to ſtæy the t's certiſi- rupt's certifi- 
ee e e or dar © cate, The com- 
een Was taker out but the roch of Sept. miſion war 


md the certificate figned the 30th of Nov. following. 10th. of Sept. 
rd Chancellor. I diſapprove extremely of commut- os the — 
A figning certificates. th — 42 
Ppears to me to be what is commonly called a to lowing, 
3 are very near cler This precipitate 


proceeding is 
contrary to the 


jy proce en the very intention of the intention of the 
t, which were made i in favour of cre- ſtatutes of bank - 


, which 
{bitte too fn abuſe for the ſervice of ike 1 
favour of credi- 


ene therefore directed the certificate to be 8 ten abuſed. — 


November the 2d 1754. 


. an de Sauſmarez, Henry Brock, Matthew 
1 Sauſmarez In the matter of Willian Dobree a 


bankru 
* 2.5 CASE 33. 


N the 6th of April laſt, a commiſſion of dankte An application 
N iſſued agate Wilam Dobree, who was 2 that the allow- 


ance of the cer - 
tificate might be 


odere and divers others of his creditors, live ſtayed. 
— 7 and from time to time before he became a 
remitted to him large ſums of mon ey, in order 
een the funds in Ergtend: pO tek bees. | 
the ffuing of the commifhon, the petitioners have 
| that William Dobree did not inveſt the money 
d ende in their names, though he wrote them word 
Came to time chat he had ſo done, and remitted to [ 85 ] 
pe tereſt "ns denne due. "ay 
e 


op +! 


the debts of the creditors. who have fl 


the ' 
ing proved debts 
and executor to ſuch perſons. 


bree, who proved their debts under the commiſſion, 1 
dittor, there will not be four parts in five. in number 
value of the creditors, who have proved their debts u und 
the faid commiſſion, that have ſigned the certificate: Wot 


| poſlibly prove their debts at the time appointed for his] 


of the 


two of his nephews 187“. which they owed him,! 


and guardian cannot ſign a certificate. 


22,90 I. 18s. 4d. Peter 
rupt, 1 debts under the 
13,688“. 105. 1 


od. in N 


RH ee 


— 
— — — r 


in ſo many different rights, as guar 


= 


There were but twelve of the creditors. of William ! 


part beſides of the bankrupt's. creditors could; 


2. 


* — — 
— - 


examination, by reaſon that they did not know wht 
the money . had remitted to the bankrupt had 
laid out in ſtocks in their names, or in the bankrupt's, 
In 1748, William Dobree, the . bankrupt, gave uy 
the marriage of his niece Miſs de Hairland to his nepl 
Thomas Dobree 1000). as a marriage portion, at a t 
when he was inſolvent. 
The major part of the creditors who had ſigned! 
certificate were nearly related to the bankrupt. 
For theſe reaſons the petitioners. pray that the allows 
s certificate may be ſtayed. 
The ſecond petition, ex parte John de Sauſmarez, 
ſeveral other creditors of William Dobree, ſtates, that 
ſhort time before the commiſſion iſſued, Dobree foi 


transferred divers ſtocks to the amount of 6000/. and 
wards to ſeveral of his creditors, without their direction 
expectation af receiving favours of them in caſe a com 
ſion iſſued 3 and prays the matter of this petition my 
come on to be heard at the time of the former petition, 
that the bankrupt's certificate might be diſallowed. 

The counſel for the petitioners infiſted, that an cx 


id Ganoellor as to this was of opinion, that executors A perſon who 


Gen, but that a perſon who has a debt in his own 5s 


for 


and-another debt as exccutor, could not, as he another as exe · 
ded; en a certificate in two “ diſtinct rights, 2 
are do be 2 as his on particular debt. e. 
_ 1 likewiſe obſerved, that till ca 
to England, they did not find out the 86 1 
[of the e in diſpoſing of their ſtock for his 
benefit, and that the affignees never once - 
xr to appoint any „from the month of 
uſt, ſo that theſe ſors had no opportunity of 
ng their debts, which amount to 35,000/. and in- 
of four parts in five in number and value, there was 
Ine fourth part had figned the certificate. 

| a fortune of 1000. to his niece at a The clauſe in 
he was inſolvent, he ſeems to be within the mean- Ge e at | 
the clauſe of the 5 Geo. 2. where a bankrupt is ex- — *ydone 
om dhe benefit of this act, who hath or ſhall, bankrupt is en- 
7 or upon marriage of any of his children, have given, . 
need or above the value of one hundred ad, who bath 
nds, unl 5 he ſhall prove by his books, fairly kept, Pt, ar of be 
otherwiſe upon his oath, before the major part of the {20 
— th * — had at the time thereof, over — te vals 

e value en, advanced or re- of 100 
ming in goods, . ready m 2 2 
e real and Aron] ſufficient A pay and fatisfy his creditors, 
te to each and every perſon, to whom he was any ways mult be con- 
cee nd ue debts, 8 2 
8 4 general for the bankrupt inſiſted, this is ed further than 
= the intention of the a& of parliament, and was — 0 
e his reaſons, when lord chancellor interrupted _ 
it certainly was not; and as it was a pe- 

* e a, and con- 


the children of a bankrupt, and not to extend any 


Attorney general then obſerved upon other parts 
ak, that' though the debts are conſiderable, yet 
ein not be ſo, for there has been a dividend 
- eleven ſhillings in the pound, and that there 

an in the whole to pay three fourths of this 
he T,ooo!, That there is no objection to the 
boy creditor's debt who has ſigned the certificate. 


. vie Green's Spirit of Bankrupt Laws, 251. 9 Atk. 816. way . 
That 


0 Bankrupt. 
petition is preſented, have by attorney ſigned the hy 
mupt's certificate, and know nothing of this applicay 
aan particularly one Burgeſs, who, as appears by aid 
is now pon a voyage to Newfoundland, and that x 
application to his wife, for leave to make her huſby 
party to the petition, ſhe poſitively refuſed to give her 9 
ſent ; fo that the certificate has been ſtayed from Auęu 
this time, by falſe ſ jons and allegations. 
The ns ; Lord. Chancellor. I ſhall. not go upon. any part 
being — diy niceties in determining the queſtion which has been 
with the bank- upon theſe petitions, - .. 
rupt's laſt exa- The bankrupt in 


0! 


13 general ſeems to have behavel 
des third of fairly, though at the ſame time I cannot acquit him i 
the creditors li · Matter of the ſtock, after receiving expreſs directions 
2 his correſpondents at Guernſey to purchaſe the ſta 
ance of the cer. their names, and yet taking upon im to buy it x 
tificate ftayed Om, and then writing word that he had purchaſe 
— 44 their names; but be this as it will, I muſt not be ind 
{ 8 ] to make a precedent, ; which in my apprehenſion vil 
"A 7 reproach to the juſtice of this court. 
The moſt important of the bankrupt's tranſactie 
the largeſt of his debts are in Guernſey, which, th 
part of the dominions of the crown of Great- Britin 
at a great diſtance from hence z and yet notwithſtanding 
commiſſion is taken out in April only, the  certin 
ſigned, on the 18th of May . Such precipitall 
a matter of this kind is very improper. I will put tit 
| that theſe creditors in Guernſey had heard of this! 
ruptey, ſtill they could not come in as creditors, ul 
bad firſt directed a ſearch in the books of: the rept 
companies, to ſee in what manner the ſtock was put 
whether in their on names, or the bankript's. . 
The creditors-who have ſigned the certificate, aus 


proved debts to the amount of 22,0001. are in! 


| | Fee 
ſelves; and in their own right, for Mr. Dobree n 


Judges had a certificates formerly were referred to the judges 
1ZANCEe ſeal . | 
—— but the great rather 


being found in. late taken the cognizance- of it upon themſehe 


8 1 


2 


Bankrupt. rog 
muſt exerciſe __ power an diſcreet and equitable — 5 87 — 
* Chancellor ſtayed the allowance of the certificate. GIN 

() Rille as to allignees, - 
22 | Deceniber the 23d 1737. 
the matter of the Earl. of Litchfield, and Sir 
| Jobn Williams. 
CASE 34. 


ORD Litchfield and Sir John Williams were afhg- 
dees under a commiſſion of bankrupt ; the latter en- 
d one Gurdon the clerk of the commiſſion, to receive 
of the effects of the bankrupt's, and to pay ſome of the 
s and dividends; no fraud appeared in the aſſignees, 
the clerk afterwards failing, the queſtion upon petition 
if the aſſignees ſhould make up the clerk's deficiency 
ke creditors ? The rule that 
nd.Chancellor. The rules of equity in relation to {ſoſtces ſhall not 
lary adts done by truſtees, where truſtees ſhall not be ar uae 
Made for loſſes which happen from thoſe neceſſary happen from 
hold not as to perſons employed by the truſtees, but Oy _ 
the truſtees themſelves. | to their agents. 
vere allienees under a commiſſion of bankrupt, em- [ 88 
m agent to receive money, or pay, and he abuſes this 1f an aſſignee 
e I will not lay it down as a general rule, but at «ner » com- | 
em at a loſs to diſtinguiſh ſuch aſſignees from rupt, cmploys 
other truſtee, who, if his t deceive him, reſpon- an agent to re- 
ſuperior to the ceſtuiq * ＋ ſo in the preſent caſe, ,n 
e of the aſſignees employed the clerk of the commiſ- — i ah aflhg- 
7 perfor of very little credit, to pay dividends, who nce will be lia- 
ped and imbezzled the money, this aſſignee will be oy wc wan A 
Y make it good to the creditors, as he did not con- ditors, unle% he 
we body-of the creditors who are his ceſtuique truſts conſulted be 
E appointment of this agent; for, What is the chief 25Y of ve cre» 
nation of creditors in the choice of affignees.? cer- patient of © 
He ability of the perſons, that they may be reſpon- be gent. 
for the ſums they may receive from the bankrupt's 

by virtue of their athgneeſhip ; but the negligence 
Sallpnee ſhall not hurt another joint aſſignee, where 

W at all privy to any private and perſonal agree- 
tred into by his brother aſſi ; but this I | 
properly determine now: for all the court can do An the conrt 
nary way, under 2 commiſſion of bankrupt, is in <a» do in al- 


vt, I, P tranſactions mary way un- 


Get 3 begun, tranſaQtioris only between the- creditors. and the ag 
1 but cannot upon petition adjuſt any demands that oy 
berween the ſignee may ſet up againſt another, concerning a pri 
—— and agreement between themſelves, independent of the nf 
will nor oy pe. the creditors, | | 
tition determine The money:imbezzled by the clerk of the commi 
on — (or be. Was Tool. his bill of fees and diſburſements deliver 
tween alignees by him before his. death, was ortlered to be taxed þ 
) aflignees J 
independent of commiſſioners, and the reſidue to be applied towards { 
the creduors. faction of tlie imbezzlemett, and ſir John William 
repreſentative of the deceaſed de to pay in 7ool 
whatever the ſum may be, into the bank, to be adds 
the reſidue of Gurdon's money after taxation, ſo 261 

ther they may be ſufficient to make up the imbeaala 


November the zoth 1739+ 
Anon' at the Rolls... 


FH E queſtion before the court, Whether ney 
nees under a commithon of bankrupt upon the 

or removal of the former, ſhall, on filing a ſupplen 

| bill, be intitled to the benefit of the proceedings in 

begun in the time of the firſt aſũgnees, or muſt begin 

| 28 by original bil, | | 
Where aMynces Maſter of the Rolls, In the cafe of abatements, i 
of a bankrupt can, you muſt revive; but in the. caſe of aflignt 
Þ 8 ar mae * bankrupts, where fome die, or ſome are diſchargay 
others are put in others by order of court are put in their room, there 
their room:they privity between the bankrupt and the affignees, or 4 
due moſt bring but an artificial one, and therefore they cannot revives 
» ſupplemental it would be hard, if there have been pleadings, exal 
Ar ene, tions, e. in a Former ſuit, ihat the new truſtees | 
the devefit-of not have the benefit of them by a ſupplemental bill. 
proceedings ia Suppoſe the upon the death or diſcharge d 


former ſuit. 


1 ching, and you muſt begin 


Can 35 


you © | -11 ha 
aſſignes, yet by a ſupplemental bill you will 
— — at all events to anſwer the coll 


Bankragt. ws 
dutivg the/fuitit is purchaſed, the purchaſer on filing liable to all the 
kya bill comes into the court pro bows &f a jeu ning the 
1 the» beginning to the end of the fuit. For theſe N 
us bis honour ua of opinion, that the new Ae, 
have the benefit of the former proceedings, in | ſuit | 
ud by the Rees. | 
Primroſe v. Bromley, Executor of Mead. ITN 


HERE wasia decres in another cauſe, that all cte- Where an af- 
ditors, as well thoſe who are parties to the bill as fee be ha, © 
riſe, ſhall come before the maſter to prove their accounted for 
againſt the eſtate of Mead; among the reſt there ap- rde re- 
d before ths maſter, Moore, the furviving aſſignee of jeaves no per- 
ons A — and claimed as a debt ſuch money ___ —— the 
lead had received as joint aſſignee with Moore, under edo fave s 
commiſſion againft Barker, 3 — * 
| the deed of ent, Moore, Mead, and another 
r f Barker, covenanted for themſelves, their heirs, 
rr and adminiſtrators, to account for ſuch money as 
wether of them fhall receive to the commiſſioners. 
belong his death got in very large ſums of money 
I the bankrupt's eſtate, and is dead inſolvent. 
queſtion before the maſter was, Whether the com- 
mers under this afignment are to be conſidered as 
contradtcreditors only ; and it came now before the 
pen exceptions to this part of his report. 
"Chancellor, I am of opinion that the commiſ- 
"out to be confidered as ſpecialty creditors, be- 
de alignees executed a counterpart of the aſſignment 
=; and the agreement, being under hand and ſeal, 
in the nature of a ſpecialty debt; and as they are 
mon this light, though Mead is dead without any 
alets, yet they may come upon his real eſtate. 
= words of the affignment, to account for ſuch money | 9 1 
Jr either of them ſhall receive, muſt be ſo conſtrued, MA are 
= the affignees may be jointly and ſeverally bound, mere truſtees, 
Kiley are to be conſidered in this court as mere truſ- * 
nd each ſeparately anſwerable only for what they able only for 
2 nd it would be of dangerous conſequence to hold what they re- F 


e was g cafe which I determined in this court, . 
P 2 where obligor dies, his 


jointly bound in a bond, 


October the 22d 1741. 


* 


Ex parte Lane. 
Tas 37. ? | 10 
Where a O OD, an alchouſe-keeper in Holborn, ba 


ſſignees 
not divide a a bankrupt in the year 1729, and a com 
Leeres, being taken out againſt him at that time, Fitchet and} 


time, bat ar were duly choſen aſfignees, one the landlord, and thei 
making a pri- the brewer to the alehouſe. In order to continue they 


vate advantage 


to themſelves, they put one Wadelowe into the houſe, and allowed 


thee Ol to make uſe of the bankrupe's goods, upon ving 2 
I for 100. the value ſet upon them by e apr 


the commiſſion. Wadelowe was made a reſponſible 
till the year 1738, and then abſconded. 
Lord Chancellor. Where the effects of a bai 
are ſo inconſiderable that no one creditor may th 
worth while to call upon affignees for a dividend, 
they neglect to make a dividend in a proper time, 2 
ing a private advantage to themſelves of the bankn 
effects, I ſhall always charge ſuch aſſignees with intere 
His lordſhip ordered Kirk and the executrix of H 
to account in moieties for the value of the goods, act 
to the appraiſement, and to pay intereft for them at the 
of 4 per cent, to be computed from a h oft 
execution of the aſſignment. 


April the 1ſt 1742- 
Ex parte White. 


An afbgn-e T H E petitioner, who had proved her debt 7 
. 2 commiſſion, petitions againſt the aſſignees to 


gare of a dividend that had been made of the bank- perſon's ſhare | 
s eſtate, _ in a divid 
Ne a2 7 n on account 

" his own private debt owing to him from that perſon. 

of the aſſignees inſiſted that he had a right to I 
the dividend, 1 . 9 J 
4 quantity of coals delivered to a third perſon, ' which ; 
petitioner promiſed to pay. | 
Lord Chancellor. I will not allow an affignee who is an 
Ler of this court, and an officer of the commiſſion, to 
> a perſon's ſhare in the dividend on account of his own 
ate debt, which is owing to him from that perſon ; he 
s his remedy at law, and ought not to blend his own 
mate affairs with the commiſſion to which he is only a 


pf 


1 
1 * Co 5 


Auguft the 1 3th 1742. 


nn , E parte Whitchurch. C432 39. 
HERE only four creditors were preſent at a meet- Creditors can- 
ing, to conſider whether they ſhould carry on a — 
it againſt a debtor to the bankrupt's eſtate; they gave afignees to pro- 
2 ſe alfignees a general power by a writing ſigned for that 4 
oe, to proſecute ſuch ſuits as they in their diſcretion 10 arbitration, 
ble Would think fit. at their own dif- 
Lord Chancellor: There is no colour to ſay that credi- 59% Mut 
under a commiſſion of bankrupt, can give ſuch a meeting of cre- 
e authority, by virtue of the clauſe under the act of ditors, upon a 
|, lament of the 5th of George the Second; but affignees pre ST 
ot have a ing of creditors, upon notice given for zette, to conſidet 
Wat purpoſe in the don Gazette, to conſider of each of czch —4 
articular fuit, or each particular caſe for arbitration, be- {27 it 07 £208 

Fir they can proceed in them; and therefore I declare 

cen 8 here given by the creditors to the aſſignees, 

e not ſuch 2 one as is warranted by act of parliament, 

| do order that the affignees be reſtrained from bringing 

yluit for the future, till they have a proper authority 

ay of the creditors at a meeting, according 

Theaffignees in this commiſſion having refuſed to make Commiſſioners 

Wütend, his lordſhip ordered they ſhould attend the gend te be 

rr noners at a ſitting appointed for that purpoſe, and advertiſed, if 

tif the commiſſioners thought it proper for the afſignees hey 22 

paxe 2 dividend, that it ſhould be advertiſed accordingly. Page, 0 
iignees to makes 

3 ? | | one. 


Auguſt 


ind 
be. 
wed 


be 


tro Bankrupt. 
ov greg ER PETER: _ Auguſt the 1ſt 1744. 
Sactge © * gane, I 


The ant will fl HE application to the court was for new affign 
choice of ang. 1 upon a ſuggeſtion in the petition,” that the time 
nees, becauſe too ſhort which the commiſſioners had appointed fart 
fomeof thecre- choice of affignees, the perſon having been found a ba 
ad ſes, and rupt only on the 21ſt of May, and the fitting for f 
Led nw appor- choice of aſſigneees was on the iſt of June; that the dehy 
9 proved at the time of the choice amounted only to 2074 
and the petitioners living abroad could not, in fo ſhon 
92 time, ſend over letters of attorney to vote in the chain 
though their demands upon the bankrupt's eſtate will n 
be leſs that 11,0007. that the affignee already choſen i 
hatter, and not to be ſuppoſed converſant in foreign 
fairs, in which the bankrupt's concerns chiefly lic. 
* For the petitioner, the caſe ex parte Anderſon 172 
was cited, which was heard by Lord Macclesfield upa 
petition, who ordered a new choice of aſſignees, on a ſup 
— geſtion that a great number of creditors could not poſh 
be preſent at the firſt choice. 
Chancellor. The words of the act of the 5th 
| ._ -» George the Second are, The commiſfioners ſhall fartl 
„ with, after they have declared the perſon, againſt what 
>. Jo the commiſſion ſhall iſſue, a bankrupt, cauſe not 
„thereof to be given in the London Gazette, and {iy 
e int a time and place for the creditors to meet, 
: ag to chuſe an aſbgnee or aſſignees of the bankrupt 
« eſtate and effects.” - 
58s chat they arei ately to 
for the choice of a „ becauſe it may 
take care of the bankrupt's eſtate and effects; and I mul 
not lay it down as à rule, that, becauſe fome of the ce. 
ditors are abroad, and beyond fea, therefore I mult at 
events give them an opportunity of voting in the cho 
and direct the creditors to proceed to a new choice. 
Aſignees ought If this was to prevail, the choice muſt be poſtponed it 
— 4% 2 great length of time, which would be directly cout 
ir d. deen n 0 the act of parliament; and therefore the true rule n 
they ene not per- that the affignees ought to be continued, unlcſs the pet 
ſons of fob-  tioners can ſhew there-is forge objeQion with regard to ft 
Sry. fabſtance or integrity of the perſon who is choſen aibgnee; 
bdut to do what is prayed by the petition, would be adding 


expence, by making two choices of aſſignees inſtead 


Apel that precedents might be ſearched to fee if hey No precedent 1 
| find any caſe where it had been ordered that L Oey to be found of 


| \ order for 
ſhould proceed to a ſecond choice, upon a ſuggeſtion, creditors to 
ly, that ſome of them live remote from London, or proceed to a 


at of England ; but no ſuch caſe is to be found, and ond choice, | 
Is it would be a dangerous rule, and therefore I am — Jo 
winion. that the petition muſt be diſmiſſed, and the tome live re- 


mee continued who is already choſen, mote from Lon- 


don, or arc out 


| 1 ol England, 
ig | \ © December the 224 1744. | 

LR £34. Ex parte R. ey. — Acad $2,244 ? ee 
Vide Title Arreſt. 4 
15 e 4s. [9H 
Walker and others verſus Burrows. . 02:4 
Ca 41. 4 
HE plaintiffs were under a commiſſion of B. in «118, after 


Ty — yr 12 of the defendant, who _ _ 
129 conv I p-goods, &c. bill of ſale * e 3 
& defendant his ſon, and in 1740 den a bank- — — 
In * 171 $ he, after marriage, conveyed to Of five ſhillings 
s his eſtate, in conſideration of five ings, or — fag 
Aber valuable conſiderations, in truſt for himſelf for tions, e 
to lus wife for life, then to his eldeſt ſon if ſurvived for bimſclf for 
aher and mother, and ſo to the next ſon, &c. 8 
bill brought to ſet aſide the b.. of ſale as fraudu- his eldeſt fon 
ad that the deed of 1718 might be either ſet aſide - 3 
Ah or truſtees decreed to convey to affignees under n 
mmiſhon againſt Burrows the father. to the next ſon, 
i counſel for the. plaintiff inſiſted, that the deed of **; | Pane 
Tas youd as againſt creditors, being voluntary, and bankrupt. 
mage, by virtue of the ſtatute of the x 3th of Rix. This is con. 


| not under that ſtatute, yet void under the 21ſt of ff. f — 1 


che Firſt, ch. 12 to bankrupts. within the 
Wl Chancellor. As to the firſt part of the caſe, there clauſe of the 

@ foundation to ſet aſide the ment of houthold *'* LY good 
uſe. it was many months before the bankruptcy, 15. and there- 
E conlideration of the aſſignment proved, and allo forc truſtees de- 
— ttt 


to the plaintiffs 
4 5 
f With 


#23 Bankrupt. © 


the allignees - With reſpect to the ſettlement by leaſe: and rela 
miſhoa againſt, 17 18, made after marri in a conſideration of five ſhillk f 
3. - , and other valuable confiderations, there are two points 
Fut, A general point, which it is inſiſted ariſes up 
cCeeonſtruction of the ſtatute of the 13th of Eliz. cn 
12 againſt fraudulent deeds. 
* . Upon the clauſe in the ſtatute of the 21 
ames 1. | 
As to the firſt, That ſtatute is not ſufficient to we 
-- againſt the ſettlement. | 
It has been faid all voluntary ſettlements are void a 
creditors, equally the ſame as they are againſt ſubſeqy 
purchaſers, under the ſtatute of the 27th of Eliz. cy, 
Neceſſary to But this will not hold, for there is always a diſtnk 
prove on he upon the two ſtatutes : *tis-neceſfary on the 1 3th of Ui 
13th of Eliz. to prove at the making of the ſettlement the perſon 8 
that at the mak- veying was indebted at the time, or immediately after 
—— execution of the deed, or otherwiſe it would be atten 
copreying was With bad conſequences, becauſe the ſtatute extends to g 
iodebied at the and chattels; and ſuch a conſtruction would defeat 
_— tr pre proviſion for children and families, though the father 
rey not indebted at the time. : 
Recital of the act: For the avoiding and aboli 
* ce of feigned, covinous, and fraudulent teſtaments, g 
722 5 grants, alienations, conveyances, bonds, ſuits, | 
ute rat dhe „ ments, and executions, as well of lands and tenem 
©... © as of goods and chattels, which feoffments, &c. 
* L been and are deviſed, &c. to the end, purpoſe, and 
C 941 * tent, to delay, hinder, or defraud creditors and d 
of their juſt and lawful actions, ſuits, debts, &c. 1 
it is enacted, that all and every feoffment, gift, 
& alienation, bargain, and conveyance of lands 
«* which-are made for any intent or purpoſe before ded 
and expreſſed, ſhall be deemed and taken to be d 
and utterly void, fruſtrate, and of none effect.” 
Upon this ſtatute, there is no other deſcription d 
intent of the conveyance; in the enacting clauſe, but i 
Fr _ ference only to the preamble, the intent before declare 
49144 +. expreſſed. - | i | 
| r* unleſs the conveyance in 1718 was made fo 
oſe, it will not be void: now here is no proof Bu 
the father was "indebted at the time or ſoon after, ſo 
collect from thence the intention to be fraudulent, 3 
eee der to defeat creditors; for as Mr. attorney - gene 
jf he had been indebted at that time, it would have 
on ſo as to take in all ſubſequent creditors. | 
EX) 


 Bankrupt:” 8 113 
Hers a min bas died indebted, who in lis lifetime 
2 voluntary ſettlement, upon application to this court 


„er ſubject to his debts as real aſſets, the court have 
denied it, unleſs you ſhew he was indebted at the 
). WW the conveyance was executed; _ | 


pon. the ſtatute of the 27th of Eliz. which relates of the apc of 
ichaſers, there indeed a ſettlement is clearly void if Elis. ſubſequeny 
tary, that is not for à valuable conſideration, and the 5 * 
went purchaſers ſhall prevail to ſet aſide ſuch ſettle- afide a feule- 
; but this can be applied to the cafe of ſubſe. ment that is vo. 
| ore a plain diſtinction between a irnriryy 
en the IE na 
F | commiſſion ' | in the Afignees ſtan 
f the bankrupt, and are bound by all acts fairly done !" ihe 1 
in, notwithſtanding they gain the legal eſtate; and 7 Poad bn 
roves' that of bankrupte are not conſidered all a&s fai 
thaſers of the legal eſtate for a valuable conſideration done by him: 


has been ſaid, I muſt at this time take the deed in The confiderati- 
to-be for a valuable conſideration,” becauſe expreſſed on in g deed of 
tor 55. and other valuable conſiderations. 9 
It theconſideration of 55. and other valuable conſidera- derations, docs 
"does not oblige the court to hold it, at all events, to _— > 
2 valuable conſideration, - and can at moſt only let to be for a valu- 
fendant into proof that there were other valuable * 
I therefore'as to this part of the caſe; the truſtees un- 
it deed muſt convey to the aſſignees under the com- 
In; for it falls directly within the clauſe of the firſt of 

5 the Firſt, cap. 15. | 
That if any perſon, which heteafter is or ſhall be a 
Krupt, ſhall convey or procure, or cauſe to be con- 
e of his children, or other perſon or perſons, 
c "FJ manors, lands, &c. or transfer his debts into other 
names, except the fame ſhall be purchaſed, con- 
er transferred for or upon marriage of any of 

uldren, both the parties married, being of the 
an of conſent, or ſome valuable conſideration; it ſhall 

ihe power and authority of the commiſſioners, to [ gg } 
el, grant, convey, demiſe, or otherwiſe to 
we thereof, in as ample manner as if the ſaid bank- 
„ been aQtually ſeized or poſſeſſed thereof.” = 
| ip direQed the truſtees of the deed. of 1718 

che afſignees, under the commiſſion againſt 
=, he father of the defendant. 


vr, I. | | 2 July 


, 


11 * | 1 


arten int Os, : 
by 4 fads 2 Engg 1 


1 Deane Mon, furviving aſſignee of Jobyfo ab 
Cass 42; 88 
An eight: Un- Jer being poſſeſſed of a —— ein 
ter a none Nov. 17 36; had a — of 
e wot ere -bargacs mg 
helge ec. colvey the copyhold 10 the defendant and another, 
4 under the commiſſion, 3 who er 
a Lo 101 and received the profits. 
2 — — > wor entered —5 an in, writing, 
— e of the copy with an agent of the & 
— dant, who, on the behalf of Man, agrees that he, 2 
conveyance of ſignee, ſhall within two months by bargain and fak 
copyhold.” -* vey and affure to the plaintiff and his heirs the copyhald 
5 tate, and make a good title thereto as the —_—_ 
10 ſe] ſhould adviſe ; tlie plairitiff paid one ſhilling in ei 


and agreed uu pay, upon- the conveyance Feng 


4401. 195. 
| YES |betivedn.the-pleimcilF-and beg 
_ ting to ——— manner, and by what deeds the copyhole 
= ſhould: be conveyed to the plaintiff: by defendaii 
was agreed that a caſe ſhould. be ſtated, and laid bt 
_ © counſel for an opinion, what fort of conveyance & 
_ ought lawfully and with ſafety to a purchaſer to makej 
counſel was of opinion, that the detendant oupht to be 
mitted tenant of the c Id, and afterwards to ſurf 
the ſame to the plaintiff, upon which - ſurrender the} 
tiff was to be admitted, and that a conveyance by n 
ture of bargain and ſale, as propoſed by the def 
would-not be proper, or a fit e plaintiff u 


The bill therefore is brought for carrying the ag 
into execution, and that the defendant may be compdll 
conyey, or procure the copyhold premiſes to de furt 
th the 

| - The: defendant: infiſts that a ſurrender is not ne 

for that-he had ſtated: a caſe as to the method of 
jn the d eſtates to the attorney-general, 
en tas there is no occaſion for the aſſign 
to be admitted, and then to ſurrender to the vendes)! 
ſubmits to convey to the uſe of plaintiff and his hel 
bargain and fale, but hopes he ſhall-niot be compe*) 
be admitted, and then to ſurrender to plaintiff, as it 


/ 


; orcat expence; und inſiſts plaintiff will be faſt unfler 
rn bee bee bi 

M Chancellor. 41 am of opinion that the aſſignee * 
x the gommiſſion muſt ſurrender the copyhold to the at's 
aff, though it is very hard the lord ſhould exact two [ g6 ] 


but no perſon can make a common law conveyance 

| copyhold ; it. muſt be by ſurrender ; the commiſ- _ _. 

ws by the 13 Elia. cap. 7. have no intereſt in bank= + + - 
nds, but only a power to convey, and at firſt com- 

ders made ſale to the creditors, but that was found 

preniant.; therefore they made general aſſignments to 

ee to diſtribute the whole. Sane vw 2 

he queſtion is, Whether the yonend aſſignee is a ven- An aſſignee un- 


er a commiſ- 


en che act of parliament of the 13 Eliz. and I am gon of bank. 

i he is: what would be the couſequence if he was ruptcy of a co- 
nh, the aſſignee might continue in poſſeſſion for — eſtate, is 
le eipbfore he makes a fale, and yet by an expreſs provi- h 13 Pl. 


in the act, he is reſtrained from receiving the profits, cap 7. and not 
has compounded with the lord : if the purchaſer — ane beer 
Meade was conſidered as the vendee within o dach dete. 
e the aſßgnee of a debt, who takes fram the 58. 
oners, could not ſue for the debt; therefore the 
e y ean be conſidered as the vendee. | 
ba ren, the defendant to ſurrender the copyhold eſtate 
rc ——— it to commiſſioners of . 
petorithe future, to except copyholds aut of the 95% to excepr 
alignment of the bankrupt's eſtate, becauſe it “2 gerd of at. 
lo VE fave the expence of two fines ; far the commiſ- fignment of tho 
e editors could meet with a purchaſer e bu of 
copyhold, might convey to him in the firſt inſtance 4 will fave the ex. 
wougit there may be occaſion ſometimes for tempo- p*nce of two 
uenments for the better preſerving the bankrupt's _ they 2 
jJcommillioners are not obliged by the clauſe in convey to tbe 
d of the pretent king, relating to temporary aſſign- purchaſer there. 
eint an afignee: of the whole eſtate; becauſe gag buen 
rds are in disjunctive, immediately to appoint one gain and (ale, 


He of ” of aſſugnees. of the effate or effetts, or any 


BESS by leaving bat che copyhald eſtate of a No, Provdice 
by Patmporary afjignment, the creditors will run ccgitors by 


ee FA a to the crown, for an ͤ extent will not wma out co- 
gn 4 s J04that.,in all reſpects. it will be. adviſeable to 2 —.— 
* fabio quent aſſignments. | DEV? 77 aſſignment, fo 
ae 


2ãlên extent of the 
crown will not affect u. 


Q 2 He 


1 0 


— 
—_ — Pro 4 
— 


— — — ——— 
* 


Vant reforma- applied to, it would be very proper 


Pn — Timbrel, but his affignees mull 


Several things in He faid there were dad things in the ba 
ber which wanted reformation, and JR the 25 


* eee with OM very d eftte ke i 
(ij e me 
| "Mn * 6. wy Kentiſh. 


Vide title Baron . Fame, ks the — Rul | 
a ee 8 the _ ife. | 
b we e 


| Ex parte Neon, and others, in the — of Ri 
| bankruptcy. 


c 43- 


am l- PIMBREL, ä under a coumpliſen of 

— becomes rupt againſt Reeves, became a bankrupt himſelf 
REI terwards, and thereupon Newton and other creditor 
ſignees as well der Reeves's commiſſion apply by petition to lord chant 
as himſelf, muſt to remove him, on account of his own bankruphers 


— — — an aſſignee under Reeves's commiſſion, and 


commiſhoners 


— > or ma atiliberty to proceed-to a new choice. 
aNligamenttothe E ted tlie petition, and was of 


with the commiſſioners in executing an affignment t 
new aſſignees under the commiſſion againſt” Reeves; 


1 r rt e EE: 


c Joint and leparate commilſon, 
„ vowel After Hilary Term 1736. In Lincoln's-Inn-H 


-- Beaſley v. Beaftey. 


Carry Lord Chancellor. HERE there is a joint col 
ſion two partners, 

moſt be oncls found bunkyupe, and though one off 
ſhould die, the commiſſion may till go on ; but if 
the joint traders be dead, at the time of taking 00 
commitſion, it abates, and i is abſolutely void. 


8 


Auguſt the 14th 1742. 


ORD Chancellor in this petition laid it down for a Cas: 46+ - 


117 


rule, That where there is a joint and ſeparate com- 
on, a ereditor under the joint commiſſion may come 4 
lr the ſeparate, and afſeat — certificate of 


11 — 
EN | Er parte Sandon. 
ee the divifion, Commiſion and Commiſſioners. = 
December the 23d 1742. , 
Ex parte Baudier. 2 


SEPARATE ein taken out ogpiott ench_ of —— 
* traded in partnerſhip, which unge! come 
Wllolyed before their bankruptcy; the joint 5 oy — 4 
bon. o de admitted to prove their joint debts under prove their 


; of Wi of their commiſſions. | 1 — = 
nuſt ord Chancellor. Where there is a joint commiſhon are two perſons 
nt oa out againſt partners, ſeparate creditors may come in who bave been 
ves er ſuch a commiſſion and prove their debts, and joint 1 


tors ſhall be ſatisfied out of the joint eſtate, ſe- fions are taken 
creditors out of the ſeparate eſtate, becauſe the out again them 

ment in that caſe is of the whole eftate. ye eng 

put where there are two perſons who have been part- ditors upon the 

and yet the commiſſions are taken out againſt them Joint citate can- 

karate traders, there creditors upon the joint eſtate deb, under 

ot be admitted to prove their joint debts under each esch commiſ- 

unulkon, for they have an equitable right, in caſe there fon. 

ud be any ſurplus of the eſtates of the two bankrupts 

the creditors are fati | | 

par do 1 think it proper to appoint a receiver on behalf 

te joint credi 


118 Bankrupt. 


January the 220 1745. 

3 Ex parte Band and Hill. 
nin cans - JOINT: comiſin of 'baokraptey was take 
miſſion of bank- againſt: Hiley and Ragers, and a ſeparate one oy 


cy taken 
phe bs two Hiley ; the bankrupts became jointly and leverally 
1 10 the petitioner Bond in 4000. and to the peticionerf 
— a ae! they prove their debts the jaint commiſ 
ond, © creditor receive a dividend of 115. 64. and apply now to he 
fie” be as creditors upon the ſeparate eſtate, equally with | 
- Teſt of the ſeparate. crediturs, in onder to receive a divide 
ord © have there likewiſe, 
a full ſatisfaction 


out of both eſtates at the ſene time, but net HK — * — A which of the eſtate 
will come, in the firſt place. Such credo ſhall have time to look igto the col 
election. 


the bankrupt's joint and Jeparate ate, bett he makes his 


99 ] Lord Chancellor. The queſtion is, Whether a cred 
upon a joint and ſeveral bondl is intirled to prove the & 
under both commiſſions at the fame time? 

I had ſome doubt the Taft day of petitions, but up 


ſearching I find it has been determined, here _ 


aer on bond againift two Just andf 
t 61 ban out and'both become barikrupt , he1 is inti ed to receive 217 
Flachen out of the joint e and if the joint eftate | 


mort be is for te relidue intitled to a fatisfaction ou 

----+ --»» the ſeparate eſtate : but then the court will put him to! 
Feen, f if he elects to come under the joint al 
die ll, with" reſpeQ” to a fatisfaction for the reſidue, 


umme d wy 1 co All the ereqitort of the ſeparate eſtate. 
ants: 577 100 Ne WE UP cafes 12 Which diüs has been 
2 > 's k 3*3 76 termined: _—_ pps K 
Es parte Parminter me others, Dec. the 21 
_— OT Lori albot in that caſe deelared, as the two 
| neſt 7 36 jb and Paul were jointly and ſeverally bound! 
+511... petitioners, the bond creditors,” were not intitled to l 


=o ey out of both at the fame time, all ori 
—— Ls N "before they. received any 
The ona caſe on the p efition” of Elizabeth Abing 

and pttitts,” Marctt the 2th 173) There the 1 5 
vere erditors of 0 f both | 8 1 1 and ſevel 

| u at the peu 
were not intitled to a ſatis! Stein ith oh 
ditors of the joint fate, or with other creditors of * 


roms 


Bankrupt. 


«a the ſimi time, but orderddto'inake ati electiori, 


if they: elected to come upon 
ame upon the ſeparate eſtate, till the other 
i the ſeparate eſtate had been firſt paid. 

he third enſe in the bankruptcy 


creditors 


+= 


hall only add to my order in the preſent, more than 
x former caſes, that the petitioners ſhall have time to 


tors at the fame time, till his debt is fully fatisfied, 
to be ſure it is fo at law; but in bankrupt caſes, this 

direfts an equality of ſatisfaction, Conſider it on 
poting of a joint eſtate firſt ; joint creditors are intitled 
atisfachon out of the joint eſtate, before ſeparate cre- 


ue eſtate for the remainder of their debts, till after 
ate ereditors are ſatisfied. | | | 

wt would be the conſequence, if the petitioners ſhould 
mitted to come on both eſtates at the ſame time? 
hen theſe creditors would draw ſo much out of the 
a would be a prejudice to other joint creditors, 
ave an equal right to come upon the ſeparate eſtate 
nemſelyes, and by that means I ſhould give the pe- 
preference to other creditors, when the act bf 
en and the equity of this court incline that all per- 
bould have an equal ſatisfaction, and not one more 
be petition diſmiſſed. 


Jiuanuary the 21ſt 1745. 


And 
for 
tai 


* 


of Lomax and Aſn- 


; but then they have no right to come upon the 
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Ex parte Edwards. 
r n 482 48. 
HE petitioner being a creditor under a ſeparate com- Doubiſul 
Aon againſt A. and debtor to a joint commiſfon 8 * hag 
A , petitioned that the action brought by the separate com- 


debt he owed to the joint commiſſion miſſion againſt 


d, and - that his demand upon the * A. and debtor 
ö te 


to 2 joint com- 


- appears to be a hard one, I will refer it to the com 
ſioners of the bankrupts, to ſee how much petitioner 
to the joint eſtate, and how much was owing to him fi 
the ſeparate eſtate, and to certify the fame to me, and 
the action brought by the aſſignees be ſtayed, and in 
mean time all further conſideration reſerved till the d 


(E) Rule as to bis executoz, o: where he is. 
"* . bimkelk. 4+ 1g 


April the 3oth 1740. 


Ie. 


Ex parte Goodwin. 

Cann %... | : : | 

— — r Off E executor of a bankrupt, unleſs the 5mmil 8 t 
leg theommif. - againſt his teſtator has been ſuperſeded, cannot 


fion agaioſt his Out a commithon of a bankrupt for a debt due to the l 
— 2 ſu tor, for ſuch debt veſted in his affignees, and conſeque 
— aun M the executor not intitled at law to be the petitia 


for a debt due, creditor, | 8 WES * 

to the teltator. Where a commiſſion is ſuperſeded, merely becauſe t 
U 15. ] was a defect in form, as to the petitioning creditor, bu 

yg Arg manner of doubt as to the act of bankruptcy; the coll 


coſts of ſuperle- the Poets? ſhall be allowed only; otherwiſe if the à 


bor e had been fully proved. | 
miſſion is ſuper- | 1 . 
forn eſe | March the 31ſt 1742. 
Ex parte Ellis and others * in the matter of Willi 
| 1 Winſmore a bankrupt. whic 
CA 30. N. * 
Where alhgnees ILLIAM Ellis and. Sarah Hodgekins are 
e Fer Lord Mansfield in 3 Burr. Rep. 369. If an executor be As 


bankrupt, the commiſſioners cannot ſeize t ecific effects of bis 


not even in , which ſpecifically can be difingviſhed and «fccri® 
. and vox 10 the bunkrape Nextel 
5 


00 


Bankrupt: 


&; but the aſſignees inſiſting that the petitioners ought 


ed, that it may be referred to the commiſſioners, to 
ire what ſpeciſick effects of Philip Hughes remain un- 


ers paid what is refpectively due ta them before any 
bution is made amongſt Winſmare's creditors. 

rd Chancellor, I cannot make fuch order as is prayed 
e petition, becaufe Hughes's debts muſt be paid in a 
e of adminiſtration, and it does not appear to me, 
there may be debts of a higher nature. 

* then the queſtion will be, Whether I ought ta 
the aſſignees to deliver over Hughes's effects to 
ore? who, though he is a ſurviving executor, yet 
: - may not be quite ſo proper a perſon ta 
Weed as he acts in auter droit, being a bankrupt, does 
lake away the right of executorſhip, and therefore, 
be may be the proper hand to receive it; but how- 
in ſuch”a caſe I ought to ſecure the effects of the 
vr, and therefore I will appoint a receiver, to whopa 
gates of this commiſſion ſhall account for fd muth 
&y have got in of Hughes's teſtator's aſſets. 

is lordſhip referred it to a maſter, to inquire what part 
bil Hug bes, effetts hath come to the hands of Winſ- 
$ aſſignees, or which remain unreceived by William 
more the ſurviving executor, and that the maſter ſhould 
nt g receiver of 3, — of Philip Hughes the teſla- 
which are unrecei ved, and that the aſſignees of Winſ- 
fee? Sas ſhall be found te have been received by. them, 
in their hands in pecie, and ordered, that the pe- 


out of ſuch-effefts of Philip Huber 
a 4 ini. 1 T 7 4 


reftator, 
VI. 


Auguſt 


ived, and that the ſame may be got in, and the peti- 


@ deliver over to ſuch receiver, 2 part of tha · teſia- 


. be paid their reſpective debts and cofts 0 this ap- 
e 


. - 
1 


ill ; «fs which 
Hed Thomas Beetenſon and William Winſmore exe- eff 
#1 who jointly proved the will, but Beetenſon died => pv 


re he had poſi ed any of the aſſets of Hughes, Winſ. executor only, 
received part of Hüghes's effects, to the amount of tue oupe upan 


L afterwards a commiſſion of bankruptcy iſſued againſt „ 
and he was found a bankrupt. = © © ereditors, will 
he petitioners applied themſelves to Winſmore's aſſig- wn o_ | 
to in the effects of Philip Hughes, that the point & receivers 


kt reſpeRively be paid what is due to them on their ny —— — | 


ount for fa 
bo receive the full ſatisfactſon out of the effects, but woch 23 hep 


t to come in with the other creditors of Winſmore, have got in of 
feceive an equal dividend with them: it is therefore Teer s 
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— — — 


—— — 


| 
| 
| 
| 
| 


| 
. 
N 
| 
'1 
| 


———— 


—— toon TIES ee ys 
- = 


— — 


| — 4 been examined before them, and upon her own er 


FERN FOE 
C488 31. Ex parte Nutt, | 


Tag og ts Lord Chancellor. F a perſon that is a trader, make 
Rock of his te. other an executor, who only dif 
tator, tho*it of the ſtack of his teſtator, it will not make the exec 
— 2 trader, and liable to a commiſſion of bankruptcy; 
ſome others to even if an executor, as in the preſent caſe, is the rem 
mix with and. tative of a wine cooper, and finds it neceſſary to buy j 
ine them, will to refine the ſtock left by the teſtator, it will not! 
benkeupt,other- him a trader; but here it is ſworn the executrix by 
wi o au buys wines herſelf, and fold them to the cuſtomers intin 
ſells them intire that it is not true, that ſhe only bought wines to mix 
ng oor hs 

nab. nd am inion likewi 0 is pl 
i. but if it had been doubtful, would not have A 
taken out, has iſſue, where there has been ſuch a of time 31 
3 ic. and a half ſince the taking out of commiſſion, 
quicſced a year where the petitioner has acquieſced the whole time, 
and half nee rendered herſelf as a bankrupt to the commiſſioners 


court will not tion, ſtrong circumſtances of bankruptcy have appa 


ire an iſſue ' tho 
94 boon but if ſhe is really no bankrupt, ſhe is not left with 


ruptcy, butleave medy; for ſhe may bring an action of trover agai 
aſſignee. 


him to an ac- 


— Auguſt the 3d 1749. 
Ex parte Butler aſſignee of Richardſon. 


Vige under the diviſion, Rule as to the ſale of M 
@ commiſſion of bankrupt. | 


(F) Rule as to landlozds,* 


April the 3oth 1740. 
C482 5% Aman.“ 
Where a bank-" Lord en A LANDLORD may dil 
rupt's ge ods are his rent upon 2 t's 


fold by an a tig- 
nec, a lauulord 


* vide Blackft. Cam. v. . 5. 487» 


Bankrupt. = 123 
before or after the aſſignment under the commiſſion; can only come 


he needs to do it, and ſuffers them to be ſold by ners u hte 


allignees, he can only come in upon an average with other creditors. 

| of the creditors. ERS [ 103 . 
agee of a bankrupt's eſtate, though he pays the Mortgages v 

| + that is due to the bankrupt's landlord, b., Peid the ar- 


? rears of rent on 


5 
be applies to the court for an order that he may „ benkrupt's 
the place of the landlord, in conſideration of his (fate, unleſs he 
ee arrears of rent, ſhall not be preferred to the rat po retry 
ors under the commiſſion. landlord's 

) place, ſhall not - 
be preferred to the creditors under the commiſſion. 


] 
t 
tire 
min 


March the 31ſt 1742. 5 


Ex parte Deſcharmes. 
be | Cart 533 
HE petitioner was the landlord of the , and Ifthe landlord 
now prefers his petition to lord chancellor to be paid pf 2 bankrupt 
agnees under the commiſtion, the rent that was in nees to (ell off 
al the time the commiſſion was taken out. his goods, be is 


peared in eyidence, that the whole eſtate and effects not inttled to 
bankrupt were poſſeſſed the aſſignees, duly choſen but muſt as 
the commiſſion, and ſold by them ſeven years ago by in pro rata with 
f the affignment. . np th 
\ Murray, the counſel for the petitioner, inſiſted that miſtion, 

| the landlord is entitled to his whole rent, and 

obliged to come in pro rate with the reſt of the 


| Chancellor. The landlord's demand is too ſtale, 
wing loſt his remedy by diſtreſs, as there are no 
upon the premiſes, he can now be conſidered only 
mon creditor, and muſt come in pro rata. 


April the zth 1739. 
* * 8 C4264 


a queſtion Was, Whether after a commiſſion of A landlord may 
r taken out, and the meſſenger in poſſeſſion, a tete bis 
Word ſhould diftrain the goods upon the premiſes, after aMgnmens 
I fatisfied his entire debt, or whether he ſhould or ſale by the 

; pro rata with the reſt of the ereditors under the *Tgpecs. if | 


R 2 „ 


— - — — — 


1 
53 0 © 


Aſſignment has 


- . © retroſpetfe 


as toavord any 
meſne acts done 
by the bank» 
rupt . PTY 
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=- 3 . "> 


— 
* * 


: 


in the firſt inſtance... _ 4 | 
The two following caſes were cited: Ex parte Jay 


$259 


Casr 55. 


Commiſſon a- 
gainſt A. who 
owed B, 1 * 
ars rent, 5, 
88 debt 
under the com- 
miſhon, the al- 
ſtgnees ſell the 
goods of A. to 
the petitioner, 


. 


Baukrupt, 
- Lord Chancellor. If any goods remain on the prog! 
they are liable to the diſtreſs of. the landlord, and hey 
diſtrain them for. his intire debt, even, after aflignmey 
fale by the aſſignees, if the goods are not removed: 
this is the reaſon, becauſe no proviſion is made in the 
of bankruptcy. in the ſtatute, which: gives the landig 
year's rent on executions. 

Before aſſignment the property remains in the bank 
(and the. commiſſioners, have only a power) though 
aſſignment has a tetroſpeCtion ſo as to avoid any meſie 
.done by the bankrupt. 

The rent here is a year and a quarter, and I 1 
opinion that the landlord is intitled to diſtrain the good 
maining on the premiſes for his whole rent, notwithſt 
ing the commiſſion of . bankruptcy: and the proceeed 
thereon. There was a caſe before the lords commit 

of the Great Seal, where the landlord, though he 
made by diſtreſs, yet was conſidered to be within 

ity of the ſtatute, which gives him a year's rent 
2 a commiſſion 2 _— an exe 


December 14, 17 30. The landlord diſtrained, when the 
ſenger under the commiſſion of bankrupt was in pu 
before the aſſignment ; afterwards the aſſignees were d 
and petitioned lord chancellor Xing to have the gud 
flared, but the petition was diſmiſſed. 

Ex parte Dillon, February 27, 1733. The agen 
the bankrupt were in poſſeſſion, and 45 andlord diſtru 
pon the ; erer of the aſſignces to lord chancellir 
relieved, his lordſhip confirmed: the right of the laudi 
diſtrain, and diſmiſſed the petition. 


© April the rith 1747. 


A COMMISSION iſſued againſt A. who wa 
tenant of B.'s, and owed him twelve years rent. 
the landlord comes in and proves his debt under the 
miſſion, and the aſſignees fold the whole goods to 
the petitioner, who lived in the tenant's houſe ; the 
lord, three years after proving of his debt, diſtrain 
thoſe goods, as being fill upon the premiſes. 


4+ > 1 3 
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queſtion was; Whether proving, it as a debt under who lives in 
Auen, and ſwearing be has no ſecurity, is not a 33 2 
er of his right to the goods as a landlord ? — * = 
re a e mrains 
ing till the premiſes. The vendee of the s is intitled to 
. — 48 of B. well + — Ronen = oy to his remedy 
| the commiſſion. | 72 er bn 
xd Chancellor. The iſſuing of a commiſſion againſt — — 
tant, and the meſſenger's poſſeſſion. of the goods of 5 aud che met. 
tenant, dbes not hinder the landlord from diſtraining — is in poſ- 
rent ; for this is not ſuch a cu/fodia legis as an exe- ben of the | 
n is, and there too the law allows the landlord a year's [ord — Be. 
> train for the 
he aſſignment of the commiſſioners of the bankrupt's 2 = 
and effects, is only changing the property of the the — 
&, and while upon the premiſes they are ſtill liable. che premiles, , 
he fact that creates the difficulty is, the landlord's 
ling in under the commiſſion. = 
| man who has a debt may come in and prove his debt, 
afterwards he may bring an action at law, and the 
will not abſolutely ſtop him from bringing an action, 
put him to his election, and even then allow him to 
or diſſent to the certificate. | - 
landlord. is conſidered in a higher degree than a com- | 105, 1 
| creditor, and it would be hard to preclude him from h 
ning where there are goods on the premiſes, and 
lore he muſt be put to his election to waive his proof, 
us diſtreſs. | 
ut the difficulty les Here ; every creditor is to ſwear 
her he has a ſecurity or not; if he has a ſecurity, and 
is upon proving, he muſt deliver up the ſecurity for the 
it of the creditors at large, be they mortgages or 
7s; but this ſeems to be a new caſe, becauſe this is a 
ben which the landlord has, and not upon the ſame 
Ins with common ſecurities ; and the only queſtion is, 
Ether his proving it as a debt, and ſwearing he has no 
ty, is not a waiver of the diſtreſs ? 
rd Chancellor directed it to ſtand over till the next A creditor, afier 
af petitions, as thinking it a doubtful caſe, and on — — > cent 
Uy fad He was far from being cleat that the land- 4; 1 commim- 
Was barred of his diſtreſs ; for there have been in- on, will be al- 
8, Where a common creditor, even after he has re- — wn — 
82 avidend under a commiſſion, has been allowed, for bis debt, up- 
Ittunding that dividend, to bring an action at law for on bis refunding 
ft; and as a landlord's is a mote favourable caſe than * — 
on creditor's, he ordered it to ſtand over again for 
conſideration. | 
On 


and his lordſhip then ared that the vendee of the 50 


Cars 56. 


A. being upon 
an agreement 


for a compoſiti- 


on, gives one of ſhillings in the pound, the defendant, one of the creditg 


| his creditors, 


who would not 


conſent to it 
otherwiſe, a 


bond for the re- 


fidue, over and 
above his con 

on | 
1 
though not void 
by the expreis 
oy of the 

of Geor 

; ſecond, 11 
ſeems to be 
within the rea- 
fon and deſigu 
ol the act. 


L106 


min conſideration of his figning the certificate, there i 
Ad4dooubt but ſuch a co would have been void by} 
_--- » expreſs words of the ſtatute of the 5th. of the pr 


\ the proceedings of William King the landlord, upon | 
replevin, d be reſtrained, and confined him to hi 


b 5 not Within the reaſon and deſign of the act, and 
very miſchief EI N by it, and 


 Bankrapt. 
On the gch of May 1747, this petition came on j 
under the aſſignee is intitled to the goods, and ordered 


medy under the commiſſion, 


(G) Rule as to tompolitfons, 
November the 6th 1740. 
Spurret V. Spiller 4 


HE plaintiff in this cauſe being upon an agreem 
T with his creditors in general, for 1 oft 


would not conſent to it, unleſs the plaintiff would give h 
a bond for the reſidue of his debt over and above his f 
of the compoſition. 

The plaintiff, in order to extricate himſelf out df 
difficulties, did give a bond to A. in truſt for the dd 
The compoſition money has been paid to the reſt of 
creditors, and likewiſe to the defendant, who has broq; 
an action on his bond in the name of the truſtee, 
notice of trial is given for the 14th inſtant. 

Mr. Charles Clarke moved for an injunction to 
proceedings at law, till the hearing of the cauſe in 
court 


Lord Chancellor. Take the injunction upon gil 
judgment, and a releaſe of errors, it being a caſe very | 
per to be conſidered ; for ſuppoſe a creditor upon a at 
miſſion of bankruptcy taken out, enters into a pl 
agreement with the t to ſign his certificate, 
his promiſe or contract to pay his creditor's whole « 


The queſtion is, Whether ſuch an agreement as i 
a6 caſe, though clearly out of the act of parliaws 


deavoured to be remedied ? For this is not only preud 


-. 


11 , 
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ve bankrupt, but may be hurtful to the creditors in 
ral; becauſe a perſon who has a compoſition on foot 
(by entering into a contract to pay the whole debt to 
or more obſtinate creditors, as a conſideration of their 
ang not to appear, or not to oppoſe the compoſition 

ve the bulk of the creditors, who — 44 445 
ling out againſt his eſtate are not ſo numerous as in 


they are, | 
(H) Rule as to treditozs. 


Auguſt the 6th 1740. 
Ex parte Banks, pe 
| ASE 37. 


JOINT commiſhon only taken out againſt two part- A bond creditot 
ners ; the petitioner a bond creditor to whom the er the 
ts were jointly and ſeverally bound, he may make jointly and ſe- 
election to come upon the joint, or ſeparate eſtate ; if verally bound, 
i the former, he cannot come upon the latter (and — Acaropnr 
verſa) for the ſurplus of the debt, till the creditors of agaioft the joint, 
re 
df cellor ded his order upon this reaſoning, apaiatt bot 

le the bond creditors might 8 a ſeparate — for the S 
at law againſt each of them, and might have had — — 
e ſeparate executions, but could not have levied his creditors ace 
upon both the eſtates at the ſame time, but only for paid. 
"aa where one eſtate was not ſufficient to ſatisfy 


-—- 


April the 20th 1741, 
Cooper and others verl. Pepys and others. 
Casz 38. 


ILLIAM REEVES gave notes payable to Moſes yy... . m 
hen to- the 1 perle of 45. 22 in- ing of credor 
dem over to ſeveral ns, and then goes beyond „ Property 
mh the greateſt part of his effects, and becomes a wang. wo 
| ft; the indorſees come upon Reeves, the drawer, thiak proper to 


to dome, the ma- 


br would be 4 meeting 

coat under Reeves's commiſſion, in — [ 107 } 
© compoſition from the agents of Andrees. 

Several 


228 | | B an rupt. 


- 


become bank- mands on Andree, might notwithſ ding pro 


received a divi- lord chancellor ſeemed to think they might Mil 


' Several of Reeves's creditors met accordingy, af 
was agreed to accept 6s. in the pound for the debts du 
thoſe notes, and to execute a releaſe to Andrees upon 
terms; and a proper authority in writing, ſigned by 
the creditors preſent, was given to the defendants the 
ſignees to compound with Andrees, who on the 5 
September 1735, executed a releaſe accordingly to M 

Andrees, on payment of the compoſition aforeſaid, 
The laufe, who are creditors at large of Wil 
Reeves, in leſs than four months after the iſſuing d 
commiſſion of bankrupty againſt him, prefer a bill in d 
| cery, to which the aſſignees are made defendants, ſupy 
ing it was a fraud in them to agree to this compoſi 
and that they conſulted nothing but their own private 
tereſt, as being creditors by indorſement of ſome of 
drees's notes. 4% | 
Lord Chancellor. I do not fee any thing fraugulen 
the conduct of the aſſignees, for they have done even 
«which the act of parliament preſcribes on meetings | 
*. ition of debts; and if ſome of the creditors d 
think proper to come, *tis their own fault, and thoſe 
are preſent have a right to bind the whole, if the maj 
8 value at the meeting are of opinion to ſign the con 

on. n 

But with reſpect to the bill itſelf, fo far as relates i 
aſſignees of Reeves, I diſapprove of it extremely, be 
it is an attempt to make the court judges in what mi 
the eſtate and effects of a bankrupt ſhould be diſinh 
before the expiration of four months from the date d 
commiſſion; whereas the act allows the aſſignees: 
plete four months from the iſſuitig of the commilit 
make a dividend ; fo that it is abſolutely changing the 
thod chalked out by the acts, and ought to meet with 
q - - ytmoſt diſcouragement. 1 
| - His lordſhip therefore ordered the bill to ftand dil 
as againſt the aſſignees of Reeves, with coſts to be tal 
A doubt aroſe, whether the creditors who hog 
und for tht 


Where drewer 
and indorſer of 


notes are both 2 compoſition of fix fhillings inthe 


rupt, and the hole debt in the commiſſion © againſt Reeves? Al 


creditors have 


dent of 65. un- their whole debt; but upon looking into two c 
onillion aging the indorf hey ply prove, the xemaining x48. under te 
miſſion again indorſer can only pro de temaining 148, un 7 
ens 772 $ (yemainiog x48 | 


1 1 parte Ryſwicke, before lord chan- 
+ Macdesficld ; the ſecond +, ex 10 Lefebere 407. [168 J 

1 lord chancellor King; he altered hi * 

e 

he bt; at | co ly prove the remaining 145: - 

oth r Reeves's commuſſion. N — * 


$ opinion, and was 


M 45+ 5 1+ | E 

08 Avpuſtthe 14th 1742. 
1 8 5 
Z :.-; -- Ex parte Whitchurch. | 
rr | | 

il ide ander the diviſſon, Rule as to Aſſignees, 

ate iy | a7 | 

of 


| Ine | Auguſt the Iſt 1744. 


e 
* Fe 4 Ex parte Simpſon and others. 
„%, doi fon, Commiſion and Commiſſioners 
hoſe | | : 
mi December the 22d 1544. 

j Ex parte Simpſon and others. 
tes ; 
„ #Fide under the ſame diviſion. 
N MY F 5 
iſtnd | | 
ate d - Oftober the 26th 1745. 
es 1 | | 
\milic Ex parte Kirk. 
"CREDIT OR under a comm Carry, 
FW bir OR under a commiſſion of bankruptcy B. « credit 
| Taft Ovie, being indebted to the petitioner in 3, nag a nA 
T Nas of the comtmiiien as follows + gr nounee” 
ad ne Ryſwike, » Wars, 89. A. drew a bill payable to B. on C. in 
E 

. < on a» « : * 

prove il acreditor tor the whole — out of A's dl 1 — A N 


? AB" Ta cteditor for 661 | 

5 t ersanor for Sol. and the maſter directed to ſee whether the 

dil reef A effects in G.“ hands, or out of C. d own ef- 
» as 1 then G. is a cteditor for this 401, alſo; but if out of A,'s 

W * * the _ is paid off. | 

aas, 407. A. gives a promiſſory note for 20ot. 
1 Wotcer. B. 1 les it to C. who ;ndorſes l to D. A. B. 

ad D. receives gs. in the pound on a dividend 


Drakrupts, 


— as of A. B. ſhall come in as a creditor for 1 50l. only 
1 
5. | Pray 


I 


2 | Bankrupt. 
aſſignees for Pray-pay ** Kirk or order. he Gap | L 5 
e er ſhare of. ihe dividend e to. tn | de wn 47 bs 


order, out of - miſſion againſt Ovie. 
B.'s ſhare of the po * — | 
dividend to be made, 2 elde Ska, Wan 
rupt himſelf. K. intitle to Nell whole 791. and not obliged to come in pro rata only; 
the commiſſion againſt the aſiignce. | 


I Vos 
The aſſignee accepts it by parol, but before any divik 

he becomes a bankrupt himſelf ; the creditors unde 
commiſſion inſiſt, that Kirk ought to come in pr 

only, for that it was not a legal acceptance. 

[ 109 ] ord Chancellor. Though this is not a legal | 
exchange at law, yet it is good in equity, the petit 

having paid a valuable conſideration for it, and it » 

lien upon the effects of Ovie as ſoon as they came n 

aſſigne e's hands, and is like the caſe of a bond aſſigns 

a perſon before he becomes a bankrupt, which is 2 
aſſignment in equity, and the aſſignee thereof is entit 

retain the bond againſt the creditors under the commil 
His lordſhip directed the 790. to be paid to the petits 


March the 1 3th 1737. 
0 Twifſs v. Maſſey. 
Vide under the diviſion, Commiſſion and Commiſſn 


June the 4th 1746. 


1 | Ex parte Botterill. 2 | 
Whory « bank-" pry | HE enn, borrowed 10010 upon bond of | 


cution for one - a, the pattioner Hou 


© — 


Judgm _ oy had another 7 5 for a year's — Hes 
other againſt he petitioner would not waive his execution up 
him of adiſtin® hond debt, and offered to prove the debt * 


h 
— au under the commi on; but the "commiſſoners,7* 


der the com- admit him, unleſs he would waive. his execution. 


| neg. Upon this he petitions to be admitted a creditor 


refuſes to watve 


rent, 
tmn bend caſe upon th 
uponthe other. rupt ; but as che debts! are-intively diſtin,” Id 


Bankript. 131 
ald be allowed to prove, notwithſtanding he refuſes to | 
le his execution, „ 
But upon looking into the petitioner's affidavit, and 
lng it defeRtive, as he did not ſwear to the time when 
| commenced tenant, he diſmiſſed the peti- 
and faid at the ſame time, that he was ſatisfied this 
was an after-thought, and trumped up merely to per- 
te the bankrupt by keeping him in gaol, and therefore 
ammended it to the petitioner's attorney to make it up, 
| releaſe the bankrupt from his confinement, 


F 


11 December the 20th 1750, 


wo Ex parte Wildman. 7 EE 

Chancellor. 7 HE preſent petitioner redit ke" wy" 

1 lor. preſe ioner was creditor <r<duor | 
3 of a bankrupt, who had given him I * * 

| of exchange on Vanvillen, and others in Holland, P 203 

d made themſelves liable by accepting them, and after- {qc bills of 

bs failed and compounded with their creditors. exchange on 


* N | merchants in 
d that the petitioner had two perſonal ſecurities. Holland, that 


mlider it in the common caſe, abſtracted from the made them- 
g of bankrupts, ſelves liable by 


pole ſeveral obligors, the obligee may have ſeveral **Pance 
Ins againſt them all, ſeveral judgments too, and ſe- dn opligee 


F may have ſeve- 
executions ; but he ſhall not levy more than one ſa- ral ations e. 


won for his debt; if he does, courts of law will ſtep 82in{t each obli- 
The fame in bills of exchange, actions, &c, lie gore Bur hall 


not levy more 


drawer and all the indorſers, but only one ſatiſ- than one fatiſ- 
lon for the debt. faction for his 
d under commiſſions of bankruptcy, the creditor is. _ 


& to come under the commiſſion againſt all the obli- —— rrkobgg 


irawers, &c. and this is not a preference given to under a com- 
{ creditor, but a benefit he is intitled to at law, upon wwe; 1b warn 
W {ecurities, till he is compleatly ſatisfied. There che — 


"v perlons at ſtake for this debt, one of them a bank- drawers of 


| and the other has made a compoſition of 105. in the aps 7 ae M 


3) | | ſatizheg. 
toner had received nothing under the compo- Petitioner ad- 


* the time he proved his debt under the commiſſion . 


Wuptcy, and therefore admitted a creditar for the for his whole 
| | A | 1 _ = 
CO TERED n a dividend 
Feceives 23 6d, in the pound, under a compoſition of the . of the bills. 


of 
ads 
utior 


: 4 
L 


— 


8 2 1 But 


But befcne à dividend he receives two ſhillings ang; 
0 e «cept 
The commiſſioners in the commiſſion of bankra 

direct he ſhall be paid his dividend, after deduQing y 

The aff ſhall be paid a dividend only on 


he had received on the bills of exchange. 

ob... ip The aſſignees fa he 

be paid g ſum left after dedulling the two ſhillings and lixpence, 
na on the 


ſum leſt only, after dedufting the two ſhillings and fixpence, 


But this would be taking away from a man the da 
ſecurity he had, and which he may. make. uſe of in lay 
equity, till he is ſatisfied his whole debt. 

— 1 qr As this compoſition was not paid him till after his d 
paid till aer proyed, he ſhall receive a dividend on the whole debt, 
the debt proved, ſhall account hereafter for what he has received, or 
3 receive on the bills of exchange; and this will not be 
the whole ſum, prejudice to the eſtate, for if he receives more from t 
bills of exchange than will anſwer twenty ſhillings i 
pound, he ſhall account to the aſſignees for ſuch ſurplus 
' Ordered therefore the petitioner to be let in to ad 
dlaͤend on his whole debt pro rata with the other crediton 
Vide ante, p. Mr. Clark for the affignees cited the cafe of Ca 
r e verſus Pepys, to ſhew that the court would not ad 
[ 111 J on who had received a dividend of fix ſhillings 2g 
n =. the drawer, to prove more than the remaining four 
| — a creditor under the commiſſion againlt 

4 k | 
| Lord Chancellor faid, this differed from that caſe, 
cCauſe the creditor there had received the e 
had attempted to prove his debt againſt the ine a 


132 


| 1 | March the 28th 1751. 
„ Ex parte Child: In the matter of Cuff a bankrupt: 
CA 62. | 


gag had ben EF HE. petitioner prays, he may for bimſelf ud 
S 


— pom be admitted a crecitor, under the commiſſion againſ 


forthe periſh of Cuff a bankrupt; for the fum of 869“. 8s. 14. the dal 
db. Wen of the money had and received by John Cuff from 
avthe iſſuing of ſaid pariſhioners. — oth 


the commiſſion 


owed upon the balance 9281. 113, to the chamherlain of London. 


Bankrupt. : 133 
ve bankrupt wa appointed collector of a re-aſ- An inhabitant 
it of. the land tax for 1747, for the firſt diyifion of one Parade 
wid pariſh, and ſince of the whole land tax for years tor, and allow- 
L 1949, and 1750, and as ſuch received of the ſe- 5d io prove for 
inhabitants. for the land tax K Ne ot af the go- 
ſums of money, . amounting in the whole to 14. riſhivuers, 

and hath anly. paid to the chamberlain + T9ke 

1. 1 1d. which left the balance aforeſaid. | 

Green for the petitioning creditor ſaid, the only 

was, Whether the commiſſioners, according to the 

of depoſitions of debts, could ſuffer one inhabitant to 

that neither he or any other of the inhabitants had 

ed any ſecurity or ſatisfaction. 

prove for himſelf and the reſt of the pariſhioners, 

dered it ingly, becauſe he might ſwear that 

xr he, or the reſt of the pariſhioners to his knowledge 

tiet, had received any ſecurity or ſatisfaction. 


November the 2d 1754. 


Et parte Peachy. 


OMMISSION of bankruptcy taken out in 1729, 

the bankrupt dead, and the — alſo dead, = any Ger 

it the diſtance of fifteen years, the petitioner applies to [ 112 

adebt which depends upon an account ſaid to be fupt TE 

d between him and the bankrupt. ſignees are dead, 
t the petitioner attempts to prove is over and above , U 100 - 

bt for rent. - Upon the 26th of December 1739, the the commiſſion, 

[being on the premiſſes, he made a diſtreſs for rent; =. . wry be 

ancrupt was the only perſon who knew what was re- — whe tron 

L under the diftreſs, and it was admitted by the pe- on theſe cir- 

hae it exceeded the appraiſement; and the <v=!tances, and 
| being dead, it was infiſted by the counſel for the of (he length of 

, that this is an unfavourable application, eſpecially time, will dif- 

5 pon; che oath of the petitioner ; that he was a gun dhe Pet. 

o the dividend made under this commiſſion til! 

ud taking into conſideration likewiſe, the great 

ume fince the ſuing of the commiſſion. 

WOhanceltor.” The queſtion is, Whether there is 

W diſcloſed in this caſe to warrant me in making an 

order to admit the petitioner a creditor under 


CA 40. 


4 | Bankrupt. 
be court, to be ſure, is very liberal: in admitting ll 
ſions to dividends, but the preſent application ſeem 
def a very unreaſonable nature. 
Tue commiſſion. iflued as long ago as the gth of iT.” 
' bruary 1739: the account made up between the pet 5 
and the bankrupt” the 13th of December before, wil 
ſhews'they were very amicable then, and yet upon the 
of the ſame month, the petitioner is ſo adverſe as to 


diſtreſs. This is very extraordinary, the arrears of 1 
thirteen years — * to 400l. levies upon the di j 
2601. being about five-eighths of the balance of H $ 
count; his ignorance is not of the commiſſion, but oi; 
dividend only ; lies by for fifteen years without taking WM 


ſtep, and after the t is dead, and the aſſignee 
might give ſome account of this tranſaction, is liter. 
dead, applies to be admitted as a creditor ; fo that tali 
er, it ſtands upon very ſuſpicious circumſtance 
he creditors under the commiſſion will not 
above gs. in the pound, the petitioner has had unde 
diſtreſs a large fum, of which he has been making int 
and is much better off than any other creditor. be 
Upon all the circumſtances of the cafe, I am of opi 


he ought not to be admitted a creditor ; and therefore ber 

the petition be diſmiſſed. At 

1113 J ; (I) Contingent® debts, " 
W December the 23d 1740. K 
s 


Ex parte Elizabeth Greenaway : in the matter of Eds 
A's Greenaway a bankrupt. 
C481 64 | 


Petitioner's DW ARD Greenaway, previous to his marriage 
huſband before the petitioner, e his bond to the petitioner's ſil 
nay Ao in the penalty of bool. is truft, ' that if the marriage 
bond in the pe- take ect, and the petitioner ſhould ſurvive EdwardGri 


nalty of Goo: way, and if be ſhould befare bis death by will or othe 

the payment of gool. to her in caſe ſhe ſurvive him ; he has a commiſſion of 

ruptey taken out againſt him, and died inten days after. The court thinking it 2 00 

cafe, whether ſhe ſhould or ſhould not be admitted a creditor, did not grve an 

opinion, but on aſſignees conſenting he ſhould come under the commiſſion for 1 gol. « 
her a dividend accordingly. | POTS ea | 

_—_— — | — nn nn nn 

* Vide 2 Lord Raym. 1549. 2 P. Wms. 396. pl. 124. 2 Stra. 869! 

Green's Spirit. Bankr, 12 tit. . Vide allo al 

Youngund others v. Hockley, Blackſtone's Reports, vol. 2. p. 939. 


nm 

leave. the petitianer 3001 o0ds or other. perſonal 
4 eftate, mY as the 2 elt & e paid by his executors 
Tons immediately 2 his death to t the petitioner, with- 
my claim * 4-38 perſe en or perſons whatſoever, when the 


I, the marriage was had between Edward 

5 205 the petitioner, and on the 17th of Septem- 

Ennio of bankruptcy iſſued againſt Edward 

may, Whereupon he was Achtes a bankrupt, and 

ie.28th of September lowing, the bankrupt died ; in- 

nt, betore any diſtribution of his eſtate, and the the peti- 

r has ſince guy proved the bond before the commiſ- 

but the ons refuſe to make * dividend to 

dener. 

therefore prays, as the huſband made no other 

or her in his lifetime, that ſhe may be let in _ 

her dividend, out of MODE Hy A ens 

wal gegree with the other creditors. 

be counſel for the petitioner inſiſted, that 

kingent debt, yet the foundation of it was 

fore notwithſtanding the contingency has , © ag 

Ke the bankruptcy, yet the wife was intitled to prove 

et eee * 

he attorney - gen Was co or e allignees, The flatute of 
d the ebener is not within the ſtatute of the 7 Geo. 7 Geo. 1. cap. 

„ N. as it is not a debt that will at all events 4 4 Ar creditors 

ta i future day, and uncertain whether. it can ever take » a future day 

in relied upon the caſe of Tully v. Sparks, 2 Lord — 
52 Where, it being likewiſe uncertain whether the mere contin. 

in that caſe would ever become due or not, being not gencies which 

: place yon, to contingen * err 


133 


ann 


E at. the time of the as act 0 e ua 
ited, + it was impoſfible to make ſuch aue of of bankruptcy 
er cent. as the act and therefore the court mi 
5 a the bond was not with- 


L Chancellor, - The queſtion is, Whether this i 
N ern Bis is q C 14 ] 


the hardeſt caſe in the world, E lack: perlen 
e 1 


ay. 
e penal an. tion is debitum in preſenti, 
ng DT, bat: 


© dition only ſuſ d 

A 3 of the bond. N d 
ig 21 eterminations in the books, Wy 0 

Wafer R | 


1 1 Num by F þ\ 

t, on the next of petitions, unleſs the credit 

meeting fot” this oy rene 
ndof the bankrape® K a yew of her itare tou 


The con was {et down again in the " 
obs e 2zth of January 1740, 3 
the reſt of the creditors, ſince the hearing of the pq 
before Chriſtmas, had come to an agreement, to letin 
wife. of the as a creditor for r50l. half d 
bond-debt only, and that it was ae 

All the caſes petitioner.” | 


fince Tully v. or. 1 am tet Cut 0 
Sparks, 2 i. eck it, for it is. a matter Lt you difficulties, 


Raym. 549. _ there has not been one caſe ſince Tully and Sparks'jn 
— . court or 5 2 but what has * determing 
28 "The Minton makers in this court has been bete 
47 1 (iy, and a bond abſolutely grven 3 the wife 
m u N of her furn 
the huſband* 1 eren) ent from a trukt, 
cauſe there a,perfon wid cpmes for equity muſt do e 
2 the caſe — 5 55 2 56. 662. 
ae meſt material cafe to th reſetit purpoſe is, i 
\ ex parte Cazald,” ex parte Bateman, 2 Will 
bases ere a tha en marriage gives a bond to a truſtee, 
dr bong lhe 4 thou ſand Pound ; to r 0} Hes Fate ſurvived hin 
OY "= taller 885055 a ban not te be allowed; 
70 ee 75 refervation to be mad for it ; nor ſhall ot th 
1 4 4275 In re gayd tt may 3855 be & 7 4 2b % | 
po 155 re the bankrupt's gore oe, be fully 
* 7 come in 7 the Fe 
„ Withont givil Ser opinion buch 
WA 5 1455 2 5 N . to be Gr 
lim, une, the c 2 £ ſum of 1 Fol. (d 
e Hh J Ar. 
Gs”) mentianed i in the petition, e that He 22 be paid 
5, » in refed 2 5 12 en will the 
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Yo Nut »: 


bod + a # 


11 9 70 


[ 115 I EY 4¹ eee Ta, 7 14 


h BER "I Gro he e. ni {al q 
Cass 65. $100 0] & 31 2 kf 11 110002 B 
A huſband by 5 p ee 
articles previ- 7 orev coveftants to leave His. wife 66al. q 


ous to martiage 


covenants to contingency” of ſirviving tum racortimififor of banker 


out against the huſband, who dies before any di- lese his wiſe 


* 25 petitioner attempted to prove the 1 
a debt before the commiſſioners; but they refuſed bim; be be- 
md therefore applies now by petition to be admitted a bones bank- 
ber the book | 5 — any di- 
ir. Solicitor-general for the petitioner cited 2 Will. 497. vidend made 3 
bd ex parte Caſwell, &c. to ſhew, that though the the wite, an the 


law now lands, 


mas contingent, when the obligor became a bankrupt ; cannot be ad- 


1 the contingency happen before the diſtribution made, mitted a credt- 
r il contingent creditor ſhould come in for his debt; —ů oof 


ſuchcontingency had happened before the ſecond divi- againft the huſ- 
{ made,; the creditor ſhould come in alfo for his propor- band. 

thereof, though after the firſt dividend. | ' 
Tabot of the ſame ſide tated, that the petitioner 

ned 4141742, and brought 6001. fortune; the huf- 
bon after becomes a bankrupt, and her money has 
fibuted to ſatisfy his creditors : infiſted this is a debt 

gon a conſideration prior to the act of bankruptcy, 

wthe huſband is now dead, the debt may be ſaid to 


ral, WF a relation to the day of the contract. 
0 e Attorney-general for the affignees inſiſted, that un- 
1. act of parliament of the 1 3th Elix. cap. 7. no perſon 
ed to a diſtribution, but who is a creditor at 
Y ill, ot the commiſſion iſſued, and the commiſſioners are 
% directed © to order the ſame for true ſati faction 
hin; payment of the ſaid creditors.” 

wel; ee Tatute of the 5th of George the Second, cap. 30. 
the ule-relating to certificates, ſays, That ſuch bank- 
he lu who after obtaining thereof ſhall be taken in exe- 


n or detained in priſon on account of any debts due 
wing before he became bankrupt, ſhall be diſcharged 
it ofcuſtody on ſuch execution,” &c. 

It if the conſtruction of this act ſhould be, that the 
eis liable to contingent debts that become due af- 
Ebankruptcy, and then he is not diſcharged, ſuch a 
Mon would entirely overturn this act of parlia- 


E Judges. were of opinion, in a caſe upon the con- 
wn of the old acts of parliament relating to bank- 
that a creditor, whoſe debt was contracted before, 
u not become due till the act of bankruptcy com- 
edu not take out a commiſſion; but on an ap- 
| > 695 -tag the Houſe of Lords, it was there deter- 


;ol. 0" cited the caſe ex parte Smith, the 23d of Ja- 
n ** which a contingent creditor, who applied 
. 1. T 8 | to 


= = 
#14 
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controverted. xt 


of parliainent Which confities-the distribution w u. 
the debt became payable; but the only doubt was, | 


that he might give his opinion at the ſame time upot 


to be admitted to prove 


He inſiſted that the 
bond and a covenant, and that there is no clauſe in 


only at the time of the bankruptcy committed, or ex 
— whoſe contingent debts take place before 
ution. N U BEIT! 
Before the ſtatute of the Ges. 1. rap. 31. he fad, 
was no doubt at all but the creditor might come in 


ther they might come in before; therefore to remel 
inconvenience the effects being divided away befm 
creditor could come in, the act enables them to pron 
ſeveral ſecurities before they become payable. . 

Lard Chancellor ordered it to ſtand over till thi 


other contingent caſe ex parte Wincheſter, which ca 
two days after the cafe ex parte Groome. 
| The ſtate of the caſe ex parte Wincheſter. 
Previous to the marriage of the petitioner with Eli 
Grant, daughter of the „ by an indentu 
<< ed the ad of July 1739, made between the petiti 
the one part, and John Grant the bankrupt, at 
<< zabeth the petitioner's wife of the other part, * 
<< the then intended marriage between the petitions 
Elizabeth, and that John Grant had before the ( 
tion of the indenture paid the petitioner 5000. 
bond dated the fame day ſecured 1000. more toi 
<< to the petitioner, his executors, adminiſtrators 4 
< ſigns, within twelve months after the deathyof f 
„ yivor of John Grant and Barbara his wife, tc 
<« with intereſt for the ſame at 41. per cent. per i 
< equal half yearly payments; which 5ov/. then 
and toool. ſecured to be paid, was declared to 
<< full for the wife's portion: it was agreed, arid the 
© tioner covenanted with John Grant that the 
tioner's heirs, executors or adminiſtrators 
in one month after the petitioner's death, pay tt 
Grant, his executors or adminiftrators, the h 
* -20007. to be placed out at intereſt for the pm 


* 


A 
— 


un the iſſue of the marriage; and it was iſo 
but the gol. and the 10001. when due, 
aced out at intereſt in the names of two truſ 


et 


le, w diſtribute the the chil- 
n ſuch proportions as the petitioner and his wife 
wid dect, and for wnnt of ſuch direction, in truſt 
Side the fame betwern ſuch children equally; and 
Ae there was no iſſue of the marriage, to pay 10007. 
of the zoool. to ſuch perſons as the petitioner's 
r and for want of ſuch appointment, 
1 his — X10 cenge ae 


| wore was ky hed between the 
—— Grant, and there was iſſue — 
three children. John Grant regularly paid 
the bond to the 25th of December laft, but 
hom ſince made, and the condition of the 
the non- payment of the intereſt, 
c | petitioner on Midfummer day. 
April laſt a commiſſion of bankruptcy iſſued againſt 
rant, and he was thereon declared a bankrupt, and 
s choſen, but no dividend yet made of the bank- 
000 the petitioner. has applied to the com- 
—— runner for the faid ſum of 
but ſuch ſum not being payable till after the death 
n Grant, and Barbara his wife, the commiſſioners 
io admit the petitioner a creditor ,' and therefore 
erred" his petition to be admitted a creditor for the 
| ja 1 of Tool. and that the dividends thereof 
de laid out in the purchaſe of South Sea annuities, 


«a to be admitted a creditor under the commiſſion for 


the N 8 intereff due on the bond at Mid- 


| Chancellor. e of ne 
Men caſes of hardſhip arid compaſſion. It were to 


after the death of the ſurvivor of-petitioner 


[ 117 ] 


benefit wf the petitianer, his wife and children; and 


„ 

V ed 22 were provided for by act of parlia- 
then ne gentleman who hears me, will con- 
q to this by ſome future ſtatute. 

"= great many daſes in this court 


= 

me where a huſband before a mar- 

Ne with truſtees for the wife, to pay a 
; for 


his lifetime for her benefit, if ſbe fur- 
dies,” for children; and if a Gulden. 
of the huſband 


T 2 There 


E 


tte intereſt of the money ſhall be paid to the creditor 
dier the eammiifion, during the life of the huſband;-and 


the terms of the bond itſelf be otherwiſe. £44 
As to Wincheſter's caſe, tobert the father of. thi 


come due at Chriſtmas, but not paid till the 1oth d 
nalty was forfeited at law. 
ment of the law the 4th and 


o pay A yo of: 
Fa and his wife, and inte 


the mean time, which is the preſent caſe, ex parte 
F 
ey v t eo 
will give my opinion — all of them. 
It ah d becomes a banlrupr after a brexh 
ment to truſtees, they have always been admitted cre 
upon equitable terms, and the court has taken car 


principal en to the . AG caſe ſhe —_— 
buſband. 

I —— had been 8 aby t the huſba 
this ſum, tis a debt notwithſtanding the — 
the. truſtees would have been admitted as creditors, fn 


has given a bend to the huſtand to pay him the prin 
fum of 1000l. after the death of himſelf and his wife 
intereſt at 4 per cent. © by half yearly payments 
mean timr. —— ſhall: the party be d 

againſt the penalty in pops what is in on 
| eee it 
before the bankruptcy, for the half year's intereſt un 


nuary; and therefore ea nn ̃ 


* th of O. ng 4. 
ſec. 12. „ That when an of debt is bu 
upon any bond, which wv condition or deſeꝶ 
© to make void the ſame yment of a leſſer tu ki 
A day or place certain, i the liger, his heirs, 
6. tors. 3 2 | 
6 paid the principal and- intereſt due, though foci 
& — not made —— _ 
or deteazance, it may be 
$6 when. 6 3 mfp — —— 
4 day and gs according v the hen and hat 
6 1 


5 


It has been faid, it turns 


Bankrupt, 
fore this-a& of parliament,” the bond was fotfeited if 
aid-ab the. day. At à day or place certain, are ma- 
N words: this is a new defence, and a new plea given. 
r 
e 1 un kenn 


Phi is not a bond cen ane r 
o leſſer ſum at a day certain, for here the princi- 
0 he paick at an uncertain time; for it is to be paid 
n 2 twelvemonth- after the death of the ſurvivor of 
x and mother. It is not therefore a bond within the 

on of the ſtatute, 1 
— bonds of this nature. 
ir ſuppoſe a —— army at inſtalments, the oblifee A bond payable 
judgment on whole penalty, upon a breach of {oi ug 
nt at the firſt inſtalment; ä law — — oo 
1 in ſuch caſe act equitably, for upon the obligor's intelment ac 
ing-40.cthe--court there, and offering to pay the ent. g fed 
doe — inalrnent, and | -20 let ine ce ede 7 

28 a ſecurity for the reſt, they will re- whote penalty; 

the Fe on payment of the , _ your and ED 


72 Un coſts, even 


te ih ft of caſes, which i 26773, Lange 
in {though-I am ſorty I muſt go on ſech — bee 
eee d creditor; in all the other * 
bre was a remedy at law before ſuch time as the ar 
akraptcy: was committed, or W mten yy coming 5 p 
ee there was not. 85 Low 
to. the caſe that has ee emed Im Pant Caſ- The caſe ex 
Ae tis barely an opinion of lord King, and not the 8 
Spent but he did obiter declare his opinion 3 
lord Talbot afterwards doubted of lord King's lord King's on- 
n in a caſe before me ſince, I have diffeted 1 nd ug be 
Im intirely, and ſee no | occaſion to alter m 3 


8 ere 
—— the Second, cap. 30. ſec. 7. I think [119] 
pnvilege of creditors to come in, and 
licharged from from debts, is co-extenſive and commen- 


and very equitable : for it would otherwiſe make an 
among the creditors ; for a creditor, whoſe debt 
fe before the taking out of the commiſſion, ſhall 


perhaps 


[ 


. Gran ano 6 — 


8 ee act intended to confine it to creditors at 


to 42s 374 


ome rh "the commiſffioners' that there hath been mutud d 


N 
. * 
* 


* 
113 =o as 
wile 2 


a > tis. hai de them,“ Sr. 


| cron: 


his bankru 
and — 
bim upon a con- 


—_ after 


tingency, 
— p 


on not be at 


— — 
u der the clau 
relating to mu- All and every 
tual credit. 


| 27S any time before * N. pero became a 


d- — as ths 


- . C6 andevery 
© _ <-nefir of the ſtatutes now in force againſt b: 
me manner, to all intents and purpoſes, as if 


: . + 66 
8 (In Nun v. r 
were two contingencies; and as both — not happe 
7 the me of the act of bankrupt 


in the * 
22 


u 3 dhe Seca, 
every ſuch bantrupt il. ail be diſcharged from 
— — ora on, 
;*-ſohat this would ban 


| The clinſe relating med dn, f 10 28: 


* © 


time of the-commitſian, That where it ſhall appey 


4 bankrupt and 
between the 


other 
— —— vir 


"commiſſioners; & - ſhall ſtate the account 

In e aà debt due from 
1 been bankrupt, and 
the bankrupt owed him a debt on bond upon a ca 
geney that took place after the bankruptcy, and bd 

final dividend ; Woidilic aotbe 'werear hardfiph 
; the rad mer dach creditor ſhould be at liberty to ſet d 
To % A. ſtep further. By the ſtatute of the yt 
the Fut, * 37. it is enacted as follows, 
or perſons, who now are d 
4 become bankrupts, ſhall be diſcharged of and in. 
ſuch bond, note, c. and ſhall have @ 


CUT III INNER pads before the tu 


„ Lord Raymond, 24 vt 1996 


it being 
whether the bond would ever end: dye or not; 
impoGible to make fuch «abatement of 5 per cent. 
at dives, and therefore the court of King's-bench um 
of: opinion ths6nd was rr within the ac. of the ll, 
I porn Sr rota lf 


* 1 7 - 
Q Ez 120 


1 1 


$& 1 


* 


Fibte u no ſuch a. ee 
5 not happening before the bankruptcy, and ert 
ere the time of diſtribution: 2 544 Be n d usb v 
Ide bardthip on the hankrupt, but on the reſt of 
Kellers whoſe debts were ally due, but would 
given the contingent creditor a ſuperior privilege, by 7 
ih oh Tum to recover the remainder of the det 
wt the bankrupt. n 
de kale of roome may have hardſhips, and I am . 120 1 
for it ; but as the law now ſtands," I cannot deter. 
otherwiſe. I hope, however, as 1 faid before, ſome 
aſt bankrupt act, which may remedy and fettle this 
the future. 

petition of Groome was diſmiſſed, . 
nd with regard to Mr. Wincheſter, his lordſhip or- | , 
8, that the petittgner be at liberty to prove his debt ＋ 


bl. and that be be admitted a creditor under the commiſ- 
or what he ſhall ſo prove, and be paid out of the 
raps ate a dividend in reſpett thereof, rateably 
I The ather, creditors of the bankrupt. | 4 


December the 23d 1751. 


Ex parte Elizabeth Michell. 
| Casz 56. 


ENJAMIN Michel, in purſuance of articles before $ 2h 20, yoo 
bis marriage with petitioner, did, on the 27th of Ja- before — — 
inthe 12th year of the late king, execute a bond to with the peti- 
as Michel! and William Rous, the truſtees under the dioner, executed 


un the penalty of 1000/7. conditioned" to be void if on —— 


r Ke. of Benjamin Michell ſhould pay to Thomas tecs under the 


land William Rous 500“. within three months next aiclce in the 


the death of Benjamin Michell for the uſe of the pe- Pes andi 
tr, in caſe ſhe ſhould outlive her huſband, or in caſe tioned to be 
wild not ſurvive him, to the uſe of her child or zu, eig belt, 
rer if any. | | — 17 
2 months next after the death of B. M. for the uſe of the petitioner ; or in 

| not ſurvive, to the uſe of her child or children, if any. Pe 


wamiſſion of bankru iſſued againſt Benjamin Acommiſſionof 
© Who lived ſome . and died on the firſt r * 
g. On the 28th of April 1749, a dividend B. M. who dies 


* 3 » 
9 * * 0 
þ 
. 


274900 of gs- in the pound was directed to be made of Mech 
fame month a * 516 | 0 5 3 W * TV 


— 


_ * - Thecommilſioners would not admit the petitions Wi 
233 - creditor without an order of the court. 
Fenn She petitioned to be admitted a creditor, and to hex 
9 out of the money remaining in aſſignees hands, a divid 
vie dividend. in proportion to what hath been already paid to other d 
E 5 
Lord Chancellor mentioned the caſe 2x parte 
well, Cc. 2 P. Wms. 497. a. 499. where lord chang 
lor King upon ſuch a contingent debt directed, as huſk 
died before a dividend, the wife to be admitted to prove urs 
and the caſe ex parte Greenaway before himſelf, when 
his ordering it to ſtand over to give aſſignees and credi 
an opportunity of compromiſing it with the wife, they lf 
mitted her a creditor for 150/. half her demand. 
121] . The aſſignees being ſerved here with notice, a ov: 
Aſtignees being counſel attending for them, his lordſhip directed ſhe hallfWmme 
2 be admitted a creditor, and to a dividend of ys. not lll 
counſel attend. oppoſed. | | 
A. admitted a creditor, and receive a dividend of gs. in the pound, not x 
oppoſed. E 
If there had His lordſhip declared, that if there had been a ju 
veen # judg- ., ment, he ſhould have thought this would have made i 
have made it an immediate debt, and ſhe would have been intitled to a parte 
umnediatedebr, in 2s a Claimant before the death of the huſband, and 
have been in. ſignees muſt then have retained ſufficient in their hands 
titled to have a dividend day, to anſwer a proportionable dividend ARC 
among befare petitioner when the event happened, in the ſame mannd 
her huſband's in the caſe of obligees in reſpondentia, or bottomry Vo. 
death, and the or perſons on policies of inſurance, under an act of pi 


. 8 ment of the 19th of George the Second, where it cull; 1 


ed fufkcicnt on a be known whether a loſs has happened or not. 
dividend day, to . 
auſwer a proportionable dividend to the petitioner when the event happened. 


Vide ante. 


Lord chancellor _ | T4000 2755 Fer 
ln being aa Lord Chancellor had ſome doubt after he had | 


2 = —_— nounced the order laſt day of petitions, and 8 ) 
inz admitted to would not ſuffer the ſecretary to draw up the order, 9% 
a dividend, and | | | | 
lord Tabor not defended. 
doubring-of it, Upon a ſearch at the bankrupt office, there we; | 
and. lord Hard the caſe ex parte Greenaway, and the four caſes | (3%; 


wickeina caſe ex 
parte Groome, 


Bankrupt, . 145 


2x to a wife's being admitted to a dividend ; that are 


| Talbot doubted of . and that he Kimfelf alſo lordſhip would 
ted of it; and in a caſe ex parte Grooine, in De- 22 

ber 1701 was of opinion the creditor could not be up the order 
litted, and founded His opinion on Tully verſ. Spark: r 
ke court of King's Bench; and 1 in this caſe peiione, who! 
ichell he declared that he was v to make not defended, 
cedent, though this appeared to iy Pork om 7 
only difference between Groome Ay this is, that ag; — 5 
jome's caſe was upon contract, but this upon bond; compromiſe it 
unleſs you can make it debitum i in præſenti ſolvendum - «cog peti- 
Park, which will be difficult to do, the petitioner will ; 

intitled to prove it. In thoſe caſes where he had 

n nl Keek, a judgment was given at the time, 
b 1s an immediate debt at law, and ſuſpended only in 

pon the defeazance. His lordſhip ordered it to 
I oyer till next day of petitions, and in the mean time 
mmended it to the aſſignees to compromiſe with the 
zone. 


N. as to drawers and indozſers of bills of L 122 ] 
exchange, | 


December the 23d 1743. 


parte 4 Walon, and others; in the matter of William 
Winſmore, 4 bankrupt. | 


[ 


CAR r 67. 


IRON Richardſon and Edward Stephens, on the 1 —4 bills 


25th of June 1740, entered into copartnerſhip, H. who had 
8 was to be carried on in London, in the names 11 in 
ain end Company; and it was alſo agreed, that e 02n45:.th 


arc tranſmiit 


ens ſhonld be at liberty to carry on a ſeparate trade at io R. and Co. 


on his own account, and for his own benefit. and indorſed 


the 26th of March 1740, 2 joint commiſſion of 8 


and the petitioners were choſen aſſignees. hay rec ore 


. and Jan 1740, William Winſmore ide nad 
Feral bills of * i ichardſon and company, W.'s commit 


Fe to or order, for differerit ſums, amount! * — 
5 as they have 
„Which bills were accepted by Richardſon paid to the in- 


ny fo Winkmore s ſole account, on his undertaking dorſces of W.'s 
or effects, to pay and ſatisfy 5 theſe bills din * 4 


n money 
Wilde bur be did not keep his promiſe. R. and Co.'s 
” Winſmore, commiſſion. 


together the order of 1 | Doc. 2748, 1%. 
| elke, who RAE that ya La an obrter 8 _—_ 


Tuptcy iſſued againſt Aaron Richardſon and Edward the aſlignees of 


_ " ll _ N - _ - 1 i ——_ 1 * — - — = _= * * _ — 2 
rl oneieter ne SAD OE ES rue et er ON ˙—ũ NETIC oo trememrrgny ns oo cn 


Winſzmore, in 
other bills of exc 


ſame. 


pound was made amo 


N Babel. 


= 
. 


on Harris, (ng was 
London) ſome of which were payab 


and company by 
Stephens had, on his ſeparate. account, in order to f 


Winſmore, drawn on. Richardſon and company, ; 


Richardſon and company negotiated the ſaid bills az f 
phens directed; and ſeveral of them, to the amount 


1 5651. being drawn by Winſmore on Harris, Richar 


and company indorſed the ſame, not doubting but Wi 


more or Harris would have taken care the fame 
punctually paid when they fell due; but inſtead 


Winſmore ſtopped payment, and never remitted Ric 
ſon and company any money or effects to pay the ſaid} 
or any of them. 


On the 29th of April 1742, before any dividend | 


made of Winſmore's eſtate, the petitioners, as aflignes 
Richardſon and company, exhibited their claim unde 
oommiſſion for 2500/. the amount of the bills accepl 
and for 475/. part of the bills which had been indorſed 
them the ſaid Richardſon and company, for account 
Winſmore, which were all the bills that had been pr. 
under the commiſſion __ Richardſon and compa 
and the commiſſioners admitted the claim under the 0 
miſſion againſt Winſmore. | 
A dividend of 25. 94. in the pound was afterward 

dered to be made to Winſmore's creditors who had pi 
their debts, and alſo a refervation to anſwer a like 
dend on the petitioner's claim, when they ſhould mak 


On the 29th day of July 1742, a dividend of 55. 
— an * creditor of 1 
company, and the petitioners had paid the dividend 0 
to great part of the bearers of the ſaid bills, and were! 


Ic pay the ſame to the reſt, after a deduction out of 


debts to the amount of the 25. 9d. in the pound, d 
under Winſmore's commiſſion. The dividend of 5 
the pound, in the bankruptcy of Richardſon and com 


on the ſaid bills, amounted to 7440. and therefore the 


tioners, the aflignees of that commiſſion, pray that tif 


be admitted creditors under the commiſſion a 


more, for the ſum of 7447. the amount of the divide 


5 in the pound, and for all ſuch future ſums 3 ſho 


2 and February 1740, dre fi 

his agent 
| e to Harper, and oths 
to Edward Stephens or order, for different ſums, amout 
ing to 2060. which laſt bills were remitted to Richar 
| Stephens, on his own private account, 
order to enable them to diſcharge bills ae wh 


Baukrupt, -. 


. . — 


1 out of the eſtate of Richardſon and company, in re- 
© of the faid bills, and likewiſe for all ſuch other bills 
mn by. Winſmore, or by his order and direction, and 


ted and indorſed by Richardſon and company 


ved under the commiſhon againſt them, and that the 
znees of Winſmore's eſtate might be ordered to pay the 
tioners the faid dividend of 25, 9d. in the pound, and 
future dividends rateably with the other creditors, for 
ſums before mentioned, for the benefit of the petitioners 
| the reſt of the creditors of Richardſon and company? 

Lord Chancellor. The queſtion is, Whether the aſ- 
zes of Richardſon and company, the indorſors of theſe 
of exechange, are intitled to come in under Winſ- 
re's commiſſion, for ſo much as the indorſees of Richard- 
and company have received under the commiſſion 
inſt Richardſon and company? | | 
inſmore ſwears that in January and February 1740, 
drew ſeveral - bills of exchange on Harris his agent in 


oon, amounting to 2060. or thereabouts ; which bills 
nee tranſmitted by Stephens on his own private account 


lichardſon and company, and indorſed over by them to 
ar: perſons. | | | 
ke doubt with me was, whether Harris had any effects 


deen no pretence that the indorſors ſhould come in 
nit Winſmore's eſtate. 
n bills of exchan 


there is a double contract, the 
detween the principal 


debtor and creditor, and alſo an 


lurety, ſo that if the creditor, the indorſee, comes upon 


en apainſt the original or principal debt. 
Tus it ſtands between principal and ſurety, and is 


nſideration is paid by the original drawer. 


of A. in his hands, afterwards his bill is negotiated 
ndorſeg over ; there is no ſuretyſhip in this caſe, for 
not draw it upon B. as a ſurety, but as having ef- 
A A. in his hands, by which he was obliged to an- 
de draught'of A. and therefore the indorſing it over 
4 oe make the indorſors only in the nature of 
., but every indorſor will be conſidered. as a 
Wnial drawer. . | e We TEC 

Erie Wo ion ns But 


Pit put another caſe; A. draws a bill upon B. who has | 


7 


wWith- 
conſideration or value, which ſhould hereafter be 


inmore in his hands, for if he had, there would 


lied contract, that the principal debtor will indemnify 
lurety the indorſor, the indorſor or his aſſignees may 


le the caſe where an indorſor is barely a ſurety, and 


I2 ] 
A. draws a bill 
on B. who has 
effects of A. in 
his hands; after- 
wards it is nego- 


tiated and in, 
dor ſed over; 
this will not 


make the in- 
dor ſors only in 
in the nature af 


= 
— —— 


mo ICE, N — 
SP a5 od. — —- Db hd. 
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_ 


— 
— "mA 
— IIA LEE 


— yy ww — 
rr was 
o 5 ©S _ 3 - by 


* Te be. old 
— 
4 * 


4 Bankrupt. | 
ſureties to A. but * But here Harris appears to have had ho effec of wil 
lee can. more in is Hands, and therefore accepted it m 
* ſidered a new give credit to Winſmore as 4 furety, and conſequenth h 
original drawer, af ers of Richardſon and company muſt be admit 
itors under Winſmore's commiſfion, for ſo mug 
wy have paid under Richardſon's commiſſion to the 

dorſees of Winſmore's bills of exchange. 

His lordſhip therefore ordered, that the petitioner, | 
aſſignees of Richardſon and company, be admitted to 
in as creditors under Winſmore's commilfion for 
that they be paid a dividend out of his eſtate ! n ſy 

= 4 rateabl by with the other creditors, and that it 

ture divide oners be paid in reſpect of 
fad ſum of 7440. e in equal proportion with 
other creditors of Winſmore ſeeking relief under | 
commiſton, in truſt for themſelves and the ſeveral of 
Joint creditors of Richardſon and company. 


| November the 4th 1743. 

Cas 68. Ex parte Byas. 
222 * 1 [RS. Devereux being indebted to Martin Karkd 
in 71]. gave him 710 for goods old” on the 28th of Auguſt y 
the OY gave him the followitig note; 7 promiſe to pay to Ma 
ary 4 —＋ nkell at queen Caroline s head i in T aviſtock 27 
M. K. the lum Garden, the ſum of ſeg ty-one pounds, witneſs ny 
of oo 1 28th, I A ben evereux. 
a0 1534. E. B. Funke indebted to the petition 


M. K, being in- 94. 194, delivered to 1 Mrs. Devereux's note, dn 
debted to pe- 5e 88 might receive the money due thereon in pat 


par gr ati his debt, and took of the oner a rexeipt for tlie 
vers E. D's in te words followi cerved zoth Dec. 173 


38 for 711. which when dia will be on account per id 


Jay Ce ale, Byas oh 
To the following receipt: 1 Received v0 Dec. * bill for 51l. wh ; 
An des on account per Thomas Byss.“ M. K. becomes a bankrupt, but not 28 4.0 
or. _ the note to petitioner, the aſſignee apply to D.'s ſolicitor recel 

the 71 ] 
- The Agnes of K. 's eſtate ought to be conſidered as truſtees for the petitionet 

fea to'the'ſum of 711. and ordeted to pay him the money accordingly. 


12 The 19th 6f March 1734, a coftiriviflion of 
I 3.34 a Mar Kate, iet Der # 
1735, and by her will charged all her eſtite real 
"ſonal with the payment of her debts. | 


Ebel not having indorſed or affigned the ſaid note to 
petitioner, the affigrices applied to Mrs. Devereux's 
citor, and received the * bag of him, on giving ſecurity _ | 

| ify him againſt the petitioner's claim, who had - 
note in his cuſtody and poſſeſſion. * es 
The petitioner proved his whole debt of 92/. 19s. under ; 4 
akell's commiſſion, but at the ſme time infiſted on | 

*no the benefit of the note, and _— CS 

to have received the 717. and that the fame having been 

received by them in prejudice to the petitioner, ought to 

paid over to him, and therefore prays that the aſſignees 

Kankell's eſtate may, out of the money now in their 

ids; pay to the petitioner. the 71/. which they received 

ue money due on Mrs: Devereux's note. 

Lord Chancellor. I am of opinion that the aſſignees 

Kankell's eſtate under the commiſſion, ought to be 

tered as truſtees for the petitioner, with reſpect to the 

of 711. which they received on account of the note 

by Mrs. Devereux in the petition, and do order the 

mees to pay forthwith the 71/. to the petitioner ac- 

ling to the prayer of his petition. | 


ORtober the 26th 1745. 


hah Ex parte Kirk. 
Vide under the diviſion, Rule as to Creditors. 


June the 4th 1746. | 
e parte Thompſon. ca c 
Giyes a note of his hand payable to B. two moriths A. gives a note 
from the Gate for tool. who gave no confideration. Psb —_ 


WO 


ndorſes ſt yer to the petitioner, but allows a diſcouttt from the date 
amen and a half, at the rate of 910. per cent. for 200l. B. in- 


i the riote Becatnie dite, the petitioner takes a Joint bond de bet it overes 

n the drawer and. indorfor for the 100“. though He —— — wa 

1 7 Oee. be 64. the cohitniffioners had admitted him per cent. he -_ 
br under a commiſſion sgalnſt the drawer, büt P commidien 

ng out this fact afterWards, they ordered his dividend againſt A. for 

K ted | n the whole ſum, 
r but commiſ- 


Ne i ſioners finding out this faRt afterwards, ſtopt his dividend, 
holy petitzens fort chancellor to be admitted to 
o the Und,  - 5 2 


Bankrupt «: 


250 6 Lord chancellor would not direct him to be admin 
the dividend, but ordered an iſſue to try whether the 


Lord chance | 
N N was uſurious before lord chief e Wiles. os - 


on and or. 


dered Re Dei? v fff 
- | 
1. — 2oagh by 5 November the 4th. 1747. l 
uſurious. | Er parte Thomas, | 4 
C481 70. 


A note given | HE bankrupt itioned to ſuperſede the commiſ The 
| before an act o againſt himſelf, becauſe the petitioning reg et 
| . — debt aroſe only from 5 note that had been indorſed to U ted 
is a debt upon after the petitioner had committed an act of bankruyglild 
whichthe indor- but as it appeared that the note itſelf was given before ered 
ſee may take out act of 1 k ptcy, though indorfed after, Ladd id — 


a commiſſion of 


. a- thought it a debt upon which the 9 ereditor th 


iolt t way out the commiſſion, + 
raver. ö * | 


eee reaf 
Casz 71. Biller v. Hyde and Michell. | v4 


The plaintiff Lin# Chancellor. HIS bill is to have an allow 
_ — 8 for 7x21. out of a ſum of 300 n 
rranſattions to- which has been recovered in an action at law by uet f 
gerher, princi- fendants, the aſſignees of Michell the bankrupt, againſt Wd t 
Tapping plant, * 
— rom The caſe is, That Mr. Michell, who was 2 merh 
2742, to the had lang dealings with the plaintiff before the 18th A $ to 1 
e . on 1743, when he committed an act of bankruptcy, me nde 
the 18th of the plaintiff inſiſted was a private act of bankruptcy, ſhare 
22 25251 = that for ſome time after Mr. Michel appeared in publk 

ede . H All 3 where Tt _ without ſuſpicion of 


bankruptc n 
the ſums paid he dealings 33 Mr. Michell and the plinf 


2 it appears in the cauſe, commenced in 1742, 
- tins to the + ined of after the ae 1743, up to the 8th of 
Dian . following, and the .commiſſian of * hankryptey va 


„„ 


4275 2 


* e tranſactions between. 9 from the 18th of 4 
11343, tothe gth of June following, were of various! 
„du appear} to, be fair ones, and were principally 
r ene tiating bills of exchange, upon which the plainti ad 

to Mr. Michell money to a 8 amount. 
Hgeꝛxeral ſums were alſo paid by the plaintiff to Mr. 
chell during this ſpace of time; paid to Mr. Mic 
own hand, ſome to bis order, ſome by way of loath 


4 


F352 7 


82 


"SD 
58 
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Bankrupt. 181 
U a by wa of. money laid out for his uſe, for pre- 

0 in — for his benefit, and for Ne dp 

ported by him; which ſums amounted to A 

8 ed that the ſums of money paid at different 

by Mr. Michell to the plaintiff, for and on account of 

e fevers! tranſactions, amounted in the whole to 300ol, | 127 

he Mſignees under che commiſſion finding theſe ſums The aſſignecs 

5 by Me Michell after the act of bankruptcy com- bring an ation 


E 
i th money had and received to their uſe, and re- and received to 

ner chat N Sha nec Jug 
. r verdi againſt him for gooo!. 


+ Bon, the plaintif aig but n law, in- Billog infited 
oh the trial to have the ſum of 7121. allowed him as * whack 


[to and for the bankrupt, and it not ens vo + is (3 preg 
feaſon of his bringing this bill. paid to and for 
There are two conſiderations, z —_— _ bankrupt, 


but being re- 


uh, Whether the plaintiff is intitled. to this „ene fuſed, beings his 
y, Tf he is intitled, Whether he has ed a preſent bill for 


tiff intitled to 
have this al- 


* as maſt depend upon the nature of the 1owance, and 
and of the aſſi . and the mei of the obs when 
Sauder walg nim, becauſe it 
x to the nature of uus demand of the afſignees, which — 3 
anded upon the relation of the act of bankruptcy, it — — 
lard a caſe as any in the law, as this relation may go therefore a pro- 
at way back, and over-reach all tranſactions without her cor * 
to their being fair or fraudulent. | - of court. 
Fholds'in fales of goods, and payment of money, and 
murns not only contracts, but acts upon record, and 
, as judgments and executions executed; where 
Ws happen after the act of bankruptcy committed. 
l fictions of law ſhall not enure to the prejudice 
footy, but are invented to ſupport rights; and to be 
lat is the rule; — fs ken out of another 
Wks which has been adhered to — = 1p 

3 Viz. that it is better a miſchi 
"ve, than a general 2 Lex ritiur 
ens damnum, quam Publicum malum. 
I 
Fines trade has increaſed, the miſchiefs and incon- 

S have multiplied, and therefore the late act of 
KG 2. Was made; and this caſe is within the re- 


® that act; and one of the principal „ 


eh, or whether this court is concluded by tho ft coi 


* — woo _— - — — 
TOE. HCI ay 
-* . Two <a —F 3» - n 
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Bankrupt, 


negotiation - of bills e pn 4 

intiff may not bring himſelf fri 

is within the meaning of it, and f 

it can. in ſupport of it. 

ta the remedy 1 0 by the woc 

ught not to has 

1 . Ar thact Lip. lan! 
, 16:20. hed Gere, oY 

- No ky be t it does mow” 
— "oats ng 

bats he 7 plied in get 


ö 
ee 
9 


oP n krought by — 

_ a commitfion-of bankruptcy, the courts have leaned ag 

2424 agtritconſtrudtion of the bankrupt acts, to the proj 

; | of 4 \fair.creditar. Vide Leu. 68, 59- Kur u 
wo on a ſpecial werdet. 

Jo raiſe an 


be confiered.-as the Fader of the a(ſgnees ; and i 
will take this method, and affixm the contract done 
— muſt take him as their factor in 
done fairly and without deceit. Milſan v. Boulter, N 
Upon dhe authority af that caſe, I think this 
ne en for the plaintiff 40 have ſuch auc b; 

becauſe it makes 2 ignees- affirm the contra 
bankrupt ; and am of opinion, that the 2 i 
-which has not allowed t, is not concluſive upon the 
tiff, abecauſe it is a matter of contra and of au | 

conſequanty. z proper ſubject for the juriſdictia d 
court; and the ꝑlaintiff abe dr be ee. by 1 


Was 
Mat 
in 
of & 
8 A 
appr 
of 
allo 
by:th 
a 
ter 
and 
eg} 
er 
dre 
Paal 
but 
d 
any 
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Bankrupt.” : 

oof this court; To much as in juſtice he ought to 
recommend it to the aſſignees to allow the 
of 7120. to the plaintiff, . 5 1 


Ferdy che a 4th 176: 
unden and Gil hont, aſſignees e Plaintiffs, 
rr Deals Cc. 


TRIAL in the court of King's Bench before a ſpecial Drawing and | 
jaryfor the” county of Middleſex, upon the follow- F erchange for 
ſues out of the court of Chancery, directed by lord large lame and 
Wee $34 33 38 3's, Argo n= ip 
n was 2trader or a banker within the Bling iu cr. 
ning of the acts of parliament relating to bankrupts. change, and a 
ly, If he had committed any act of bankruptcy within *3"s which | 
lad fatutes. liable to a com- 
th regard. to the firſt it was proved, that Wilſon, who miſſion of bank - 


gent to ſeveral regiments, from the year 1745 to 92 though a 


loſs enſues to 


7 drew upon Capt. Johnſon, who was likewiſe an the baokrupt b ö 

tin Dublin, by bills to the amount of 28 , ooo. and ſo doing. = 

ds,” and that Johnſon redrew to the amount of [ 129], 

wor and upwards on Wilſon, but there was no 30 

miſſior allowed on either ſide. 13 2z %% aboud 

ms proved in the cauſe by Mr. Porter, Mr. Linch, 

Mathias, Mr. Teſſier, and others, . conſiderable mer- 

un the city of London, that drawing and redrawing 

exchange for ſuch large ſums, and a continuation 

+82 trathcking in exchange, and a trading, which in 

—— — man liable to a 2 

a 5 no commiſſion m 

Mowed.on either fide, and notwithianding »Jok en- 

ions to the bankrupt. 

engence of Mr. Wilſon's being a banker, was, 

* clerk Who was in the nature of a caſhier, to 

pay money, and that for ſeveral years together, 

wand their widows, and other — 44 not belong - 

wents, paid money into Wilſon's hands; and 

Pave: accountable notes for the fame, and theſe 

e from tine to time upon Wilſon for: fuch 

le either to beater or order, as they thought 

WW bUtithe books were not kept in the-ſame-manyger 

do; and it in proof, that if Wilſon 

ee ſum, he paid it into the ſhop of his Own 

1 — and from the year 1740; 8 
' 0 py 
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Bantrupt . 


to 1751, paid 30,000). .2 month into the ſaid 1 
d only: bai in caſh, by him about 3 or 4000. to; 
ſwer any ſmall draughts ; y that for — ones beg 
the perſons draughts upon Meflrs. — 
Ihe jury before they deliyered their verdict, aſked| 
chief juſtice Lee, Whether ſuch drawing and m 
aforeſaid, was in point of law a trading? 
Lord chief juſtice Lee aid, it vas not ſo much ay 
of law, as a fact to be determined by them on the i 
and opinion of merchants, and that if they paid amy q 
to the merchants who had been das, and weren 


of character, this was a trading 3: aocordingly a ved 
giyen for the plaintiffs ; the ry on the firſt iſſue find 
Wilſon 5 trader a WI * bankrupt act 


ad 2. po 
l „ Dessüber che Fi 183. _—_— 
Ex parte Marſhall and others.” © 


t * M3 Garway of Worceſter drew a great numb 
Ah. in bills, paya yable to Vere and Aſqill, Hat 
| * upon H. who had no effects of Garway' 8 in Bis 85 but N 


„ 71 8 accepted the bills for the honour of the drawer. 


his hands, but accepted them for the honour of the drawer, , G. becomes 2 bin 
33 the great ſums he paid on account of ſuch acceptance, becomes bu 
wiſe 
The bill-holders prove- under both commiſſions, and receive dividends, but not 
10 pay 20s. m the * 
| _ The affgrices pray to ſland in the place of the bill-holders 2: tanto, 6 
received under H. * commiſſion »gainſt the eſtate of Garway. 


130 Garway becomes a bankrupt; and Hana: bp 
[73 L the great ſums he paid on account of ſuch  acceptane 
before mentioned, becomes bankrupt likewite. - 
The bill-holders prove under both comumiſſions 
hw þ dividends,” but not fufficient to pay 205. f 
und: and in April laſt, upon a former day of petit 
N &e. the aſſignees of Hatton, preferred a ff 
to, lord chancellor, and prayed to ſtand in the f 
the bill-holders pro tanto, as they had reoied 
Hatton's commiſtion againſt the eſtate of Garway; 
as as inſiſted by the petitioners counſel, being do be 
ũdered as a ſurety for the debt, and Garway a prin 
and lord chancellor at the former hearing made in 
accordingly; but it being ſtrongly objected by the 0 
for Garway's creditors, that this would be charging 
way's a defied: the petition to fiand' 


07 


BHuntrupt. 3 = 
ming on again this day, his lordſhip ordered, His lordſhip or- 
3 73 5 as . of Ha ſhould ſtand in 2 2 

place of the bill-holders pro tanto, as Hatton's eſtate mined pro tan- 

raid off account of his acceptance of the faid bills, lo, 3s H's eſtate 
$014 nd be intitled to any dividend from Garway's dect fata on. 
kill the bill-holders had received a full ſatisfaction acceptance of 
ner debts ; and if the ſurplus of Garways eſtate, after — laid bills, | 

kill-holders were fully ſatisfied, ſhould not be ſufficient cee any dvi. 

er what Hatton had paid as the acceptor of Garway's dead fiom G's 

> then his lordſhip declared that nothing in this order Pate HH the 

id prejudice any right the petitioners might have by received a full 

n againſt the perſon of reins for the reſidue of their ſatisfaftion for 
1 Garway has bad his certificate ; heir debts. 

lis lordihip faid, it ſeemed to him as if Hatton's de. | 

|. did not properly ariſe till after the iſſuing of the 

miffon againſt» Garway ; becauſe, though there is an 

lied contract between drawer and acceptor, yet there 

breach on the part of drawer till after his bankruptcy, 

Hatton is not a creditor under the com- 

on, becauſe his debt is ſubſequent to it; nor does he 

ler the deſcription of perſons in the 7 Geo. I. who 

ue out commiſſions, though their debts are payable at 
day... There debitum in præſenti ſoluendum in fu- 

but here it was contingent whether it would ever be 

„ Garway, might not have failed. , _ | 

te counſel for the petitioners mentioned the caſe. ex 

Walton, Dec. 23d 1743, in the matter of Winſ⸗ 

$ bankruptcy, where, as he ſtated it, lord chancellor 

an order, that the aſſignees under the commiſſion 

the acceptor. ſhould come under the commiſſion 

it Winkmore. the drawer pro tanto, as the acceptor 

en account of ſuch bills, and to receive a dividend 

wy with the reſt of the creditors, | 

"chancellor ſaid, that the order alluded to in Winſ- 

whankruptcy was not as ſtated, nor was it applicable 

wa; but that ſuppoſing the two caſes to be ſome- 

be thought the directions he had now given [ 131 1 

e preſent petition were the juſtice of the caſe; 

we dad ordered accordingly, =» GH 


N 
- 


: 


vie Marſhall and others : in the matter of” Hatton a 
| 10 ee e bankrupt. ; Cas 43. 
PTEIN a merchant at Briſtol had large dealings kin ot Bit. 
with Mr 0 alderman yo" of Worceſter 7 * tol had large 
2 A | 
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boa had. Hatton, now's bank, for his 
— ef orc London, and it was agreed between Garway and Hat 
Hatton, now that the latter ſhould anſwer all draughts that Wal 
An cot then: ſhould, draw.ppon him on account of Garway ; Wi 
dent in London. draws. accordingly on Hatton for 4000!. Who acceph 
It was agreed though he had no effects of Garway's in his hands 2 
— 5 oP time: the payce of this draught, upon the acceptor 
thelatter ſhould payment, applies to drawer, who pays it. Watkin 20 
naſyer F to de admitred a creditor under the commiſſion 2 
I ot Hatton, the acceptor of the draughts, and is admit 
vw upon him the commiſſioner s. 
——— The aſſignees of Hatton petition now againſt thi 
Seeed. miſſion. of Watkin, as Hatton od no effects of Gan 


ingly upon Hat- im his his hands. 


ton for 4000l. | "8 
who accepts it, dente be bed no ser &'s in bis bonds; the payee on the ac 
non-payment, applies to the drawer, who pays it. Wathin applics to be admitted ac 


upon the commiſſion. againſt Hatton, _ 

The agreement between Garway and Hatton puts the latter to all intents in the 
fituation as G. himfelf, and therefore though he had no effects in his hands at the tin 
has by his agreement made himſelf liable, and Watkin has a N to come in as a ci 
under the commiſſion againſt Hatton. ; 


Lord Chancellor. 1 vil conſider it firſt as it þ 
beret Warm and Hatton; if payee receive the m 
—— 2 * in the draught of Watkin, he may brin 

Hatton in the name of the payee, 
nn truſtee for the drawer, or he 
— 7g action in his own name againſt Hatton, if 

of Watkin at the time of the acceptance full 
to anſwer the draught ; but if he had not effects, bu 
Honoured the draught, fuch action cannot be main 
or if in this caſe Hatton had paid it, inſtead of de 
debtor to Watkin, he would have been indebted to 
ton pro tanto; and fo it was determined in the hou 

. lords, a writ of error from the court of Ki $ Bench 
But conſider it now as it ſtands between Garway, 
kin and Hatton: Watkin a at the time hed 
Hatton to have had effects in Garway's hands of 
value than the amount of this draught, and as the 
ſuch an agreement as I have before mentioned bY 
Garway and Hatton, the latter is to/ al} intents ah 
poſes N in the ſame ſituation as Garway 
therefore though Ke" den tw eſs iti bank 
Aſs Mes agreement made himſelf liable. 

[ 132 ] 0 22 ale will Wilk hold therefore under a comm 
of 2 as in action at law, and upon theſe 1 

Watin has Nn is 75] 


Bankrupt. | £57 
commiſſion - againſt ens and n eee 
the RE — * 
Where allgnees will be tharged with inter. 

October the 22d 1741. : 

Ex purte Lane. 

Nu under the di viſion, Rule as to Aſignces. 
(d) Rule as to partnerſhip. 
18 2 * "After Hilary term 1736. 


bn Beaſly v. Beaſly. 5 | 
1 _ the diviſion, Joint and Separate Comin. | 
ee de eh 1740. 
* Ex parte Banks. 


2 under the diviſion, Rule as to Creditors. 211 
Mlarch the 29th 1743. 


2181 


2 - Be parte Voguel and ethers. c 422 75- 


SEPARATE commiſſion had been taken out 4 ſeparate com 
againſt I who were formerly partners; the Tiſlontaken 

Itioners —— La creditors pray by. their petition, that Pods cane, 
joint effects ſeized under the ſeparate commiſſion may partners, the 

n the firſt place among the joint creditors. olan creditors 
be attorney-general, counſ urifel for the petitioners, inſiſted — ts t - 

wu have ſome way of ſecuring the tior joint effects, that court are leſt at 
| ay not be ted * the 2. under the ſe⸗ — for ans 
e commiſſion, ay of "IE | _— ac- 
ele vgoinlt the allgnees of the ek . hs are directed 'to ſell the — * 
| 44 the money in the bank, but to make no dividend till the ſuit is dete rmin- 
. the commiſſion in the mean time without 


td Chancellor. - Ade petitioners d e libarky 1 

e bill for relief for any demand in their petition, [ 133 ] 
Wy der demand on count of he partnerſhip, ; 

mees of the ſeparate eſtate, before the ln 

ir erm. 

Ul dre the ee 


under the ſeparate commiſſion, 


to a ſale of the whole effects ſeized under the 
ian, and to depoſit the money ariſing from the ſame 
nene. bo | in 


A commiſſion N 1742 the petitioner, Burnaby, and Barbut, Yecan 


againſt onepart- 
ner of g for a 
Joint debt, tho? 
an action can- 
not be main- 
tained againſt 
one, without 
joining the 
other two. par- 


© » was due from the petitioner, Burnaby, and Barbut, jo 


former petition, it was ordered that the 'commilba 


im the bank in the name of the afſſignees, but to mts} 
dividend till the ſuit is determined; und in the Gre p 
let the joint creditors be at liberty to come in under 
ſeparate commiſſion, and prove their debts without | 


— 
- 


J 


Auguſt the-2d-17 44. 
Ex parte Criſp, in the matter of his bankriptey, 


S Re. + 


copartners, and were jointly” concerned in ereQing 
amphitheare at Ranelagh, in making and layingt 
gardens for the entertainment of the public; and them 
ip was to continue upon the foot of the ſaid und 
taking for a certain term of years, yet ſubſiſting, upon a 
under certain covenants, proviſos and agreements, 
tained in a certain deed or inſtrument duly executed byt 
err Burnaby, and Barbut. The amphithea 
ing laid out according to the ſcheme, the premiſes m 
afterwards provided and furniſhed with all things uf 
and neceſſary to make the undertaking compleat ; ani 
that account many large ſums of money were laid 
and debts contracted with the different workmen a 
tradeſmen. | A 
Some difference afterwards aroſe between the petitiogt 
- Burnaby, and Barbut, who endeavoured to diſpoſſeſs 
— petitioner of his eſtate and · intereſt in the undertaking, 
to get the management thereof wholly into their « 
hands; and 9 thereto, 3 commiſtion of bankrq; 
on the firſt of February 1742 iſſued againſt the peda 
alone, upon the petition g William Perritt, whole 6 
had been contracted on account of the undertaking, 


* 
=” - 


. 
þ 2” | 
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Andi as partners, and not from the youmenr alone. 
By an order made the 18th of February 1742, pa 


ſhould execute a proviſional aſſignment of the petit 
eſtate and effects, and that the parties ſhould proceed® 
trial at law as _ caurt of Common —— we 
trover, to rought by the petitioner agai 4 
On the gth of June 1743, the action was tried 
lond” chief juſtice Willes, when /his- lordſhip del 
that the petitioner had committed an act of bank 
but it appearing that the debt, upon which the co 


fion was taken out, was due from the panne 


ers 


Bankrupt. 
whether the commiſſion. iflued - 


regularly, 
A el a yerdict to be found for the petitioner, ful? 
| to the cpinion of the court of Common Pleas: and. 
the. $th of May 1744, after — — r on ar 
| declared the commiſſion iſſued — ö 
de afterwards proceeded i in the — 
thereof, and ſeveral debts, amounting to 3065! 1951 14d 

ed under the commiſſion, and all of them, ex- 
vl 3. AA. were the debts. due from the partnerſhip. 
inge the commiſſion iſſued, Burnaby and Barbut, by 
perception of the profits. of the received 
more than would ſatisfy all the joint creditors; all 
hom fince proving their debts under the commiſſion, 
received from Burnaby and  Barbutt, either a ſatisfac- 
or undertiable ſecurity for the ſame. 


Ah 


de 

1 ſhall think proper, on * 
. 2. time for the doing thereof, 
i lo proved under the commiſſion. 

that it may be referred to a maſter 

ere and other aſſignees had received 
1 int and ſeparate eſtate; and how, 
1 — and for what the ſame, or any part thereof, 
EE of and applied; and after juſt allowances 
Nad might aſſign to the petitioner ſuch part of 
ate and effects as ſhould appear to remain in their 
and that the maſter might alſo inquire which of 
utors: had received any ſatisfaction or ſecurity, and 
hay for the debts ſo by them reſpectively proved 
C the commiſſion : and that in caſe any of them, who 
ceived ſecurities for their debts, ſhould ele& to re- 
anion out of the money he now offered to pay 
te bank, ſuch ſecurities might be affigned to the be- 


L Wins money due thereon ; and that upon payment 
ion to the ſeveral creditors, who had 
Hier debt under the commiſſion, the ſame might 


ele. Ido not. blame Mr. Criſp the peti- 
not applying ſooner to the court for a ſuperſedeas, 
& by a former order, a trial with regard to the bank- 
Phang di it 3 that trial ſhould be 


Ba this caſe came before me, I thought it 
ae,; a 8 bankruptcy taken out 


ner offers. to pay into the bank of England | 


or to perſons whom he ſhould appoint, in order 


1 
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a partneiſlũp debt, without ig 
7 ney ern the omni, ad therefore xg 
- atrial of 5p before lord chef juſtice Wile 


Whatever: doubts — — have before, it is now & 
Seed do be Jaw, on the unaninivus opinion of the 
of Common Pleas, that à commiſſion e bankruprey'y 
ifſue againſt one partner only for « joint debt; though 
be ſure in an 42Hon at law'againff one partner, it could 
be maintamed unleſs the other two I | 

The commiſtoners have certified that chis is 25 
time to tothe” comme," and" that the cl 
ſtances are ace proper for doing it. 


But ſuppoſe the majority of creditors profent-a 


a may have ſaid, We deſire vou will certify tha 
rity rr of credors — ought to be ſuperſeded, and one credit 
ce coil. declared he ſhall be able e prove in a few days, f 


rn. fired a delay; the court would in that caſe te 


ſage? — forth to ſuperſede the commiſhon, and give uch creditor an 


poſe, yer if portunity of proving the debt, in the firſt place, or of 
doc creditor wiſe the bankrept may remove into a foreign country, 
ei creditors Who were under any incapacity of proj 
a few days, do belive? hem quirticiter clteuemPtances fofe — 


2 —— ——ů und Barbutt, the two 


ſuperſede. Pürtriers, fuggeſt that are ereditors for a lug 
all duch — — intend to prove 2 the commiſſion, 


tor has an © OO the eee belle rds 
— her admitting they are creditors they run no hazard 
debt. I do not ſind Mr. Criſp has much more ung 
thare in the partnerſhip, and they have the whole pat 
ſhip effects in their hands, and therefore T lay no fue 
their objedtion to the fuperſedeas. == 
Where there is But at the ſame time I do not think it right to « ied 
Renee u. the petitzemer defires, "that the ſecurities given by the 
rety pays off the two partners to the creditors who have proved debts 
debt, bei inti- the commiſſion, ſhould be affigned to the bankrupt 
——— deed where there is a principal and ſurety, arid ſure 
the ſecurity, to off the debt, he is 5 to have an aſſignment 
enable him to ſecurity; in order to enable him to obtain Tate 
on for what be What he has paid over and above his own ſhare; but 
has paid above be ex hatd if T'thold order a {eeurity bie 
his own ſhare. Bhi Barbutt ſolely and feparately to the ct 
for che payment Fe "Habs, be 91 0 
and therefore I will give fuch directions as wil ele 
anſwer the j ent of all 
Bs Yordihip ent of al partes upon the pete] 
witli cn Ealendar month From the de heredl; c. 
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who have already proved their debts under the 
«commiſſion; the whole of their reſpective debts fo 
wed by them under the commiſſion, and the coſts of 
| commifion and of the proceedings at law, the com- 
Fon be thereupon ſuperſeded: and he alfo ordered that 
| [ſeveral creditors of the petitioner, who have proved 
u debts under the commiſſion, do affign the ſevetal ſe- 
nies that have been given to them by any of the part- 
for their reſpective demands proved under the com- 
fon, to a truſtee or truſtees to be appointed by the com- 
boner, in truſt to ſecure to the petitioner, and any 
xr of the partners, ſo much money as he or they have 
kdively paid or ſhall pay towards the diſcharge of ſuch 
wer and above their reſpective juſt portions thereof; 
ordered that the affignees under the commiſſion do re- 
m to the petitioner all his eſtate and effects which have 
aſigned to them, and that they come to an account 
the commiffioners for the eſtate and effects of the 
come to their hands, and that they pay to the 
r the balance which upon ſuch account to be taken 
aer to be remaining in their hands. But if the 

Thall make default in making the ſeveral pay- 

8, withidi the time before limited, his lordſhip in that 
e un the commitſoners be at liberty, and do 1 136 J 
r proceed i in the execution of the commiſſion, 
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eſs t 


December the 23d 1742. 
1 Ex parte Baudier. | 
1 a the Diviſion, joint and ſeparate Comm ion 


_ January the 22d 1745: 
Ex parte Bond and Hill. 


Vie under the fame Diviſion, 


2 anuary the 20th 1746. 
Ex parte Titner. 
Cast 77. 
Weock. a filkman, entered into partnerſhip with I. „ mea; 


and F. a dealer 


Inncis, a dealer i mn. coals, to be mutually partners in in coals, are 


nauer partners in both 


agreed to diſſolve the part- 2%: 


of of the diſſolution, upon the ba« 1 
u Kcounts, Frankis gives Haycock a — of all partnerſhip, and 


b a took —_ him * payment of debts due F. gives H. a re- 


leaſe of all de- 
Om mands and took 


— — ᷣ 0 ——..'8 
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due from a 
the coal trade, figned accordingly. ; 
and H. the 


debts from the filk trade, and the reſpeRive debts are aſſigned accordingly, 


H. dies, da Haycock died, and foon after his death à commiſia! 
bankruptcy was taken out againſt Francis, and by vit 


commiſſion 1s 
takenoutagainſt 


open him the frötit che coal trade, and Haycock the payment of 4 
Ae due from dabte from the-filk trade, and the reſpeRive debts wen 


F. and the meſ- 4 warrant of ſeizure, the meſſenger under the commit 


lenger attempt- attempted to ſeize the effects of aycock in the hand 


ing to ſeize th : , 1 | 
eflefts of . bis Teprefentative, who oppoſed the meſſenger, and tun 


in the hands him out of poſſeſſion. 


of his repreſen- 


tative, is oppoſed; and turned out of poſſeſſion, k 


The aſſignee | A. petition was preferred by the aſſignee of Fran 
Letra 'f the Complaining of this force upon the meſſenger. 
E . rr err 


( 137 PO TO OO e 
By the 20] Lord Chancellor was of opinion, that by virtue d 
hole property veleaſe from Francis: to Haycock, the whole proper 
of the F  trads the ſilk trade . the * of n 1 
veltedinH. in Haycock, and that. the aſſignee co in no be 
dees of . ng; light than, Francis himſelf, who. had relinquiſhed d 
ing in. no better claim, and therefore that the s of Haycock 0 
— _ not to have been ſeized. at all the commiſſion 3 
goods " H. Francis. s 


ought not to have been ſeized under the commiſſion againſt F. So 


But though the taking of theſe goods by the mel 

was illegal, yet the turning him out of poſſeſſion by) 

- cannot be juſtified, for the owner of the goods ou 

have aſſerted his right by a due courſe of law ; how 

| the evidence on the part of the petitioner was fol 
Petition diſmiſ- that it does not by any means ſupport the charg, 
led with colts. therefore his lord{hip dilmiſſed the petition with coſls 


December the 21ſt x752- 
In the matter of the Simpſons, bankrupt. 


e 78 JOHN SIMPSON the elder, and Thomas vi 
| dis coufin, were for a ſpecial purpoſe. 

lohn the elder, Thomas, and John the youngeh 

alſo partners. ” " 

A commiſſion was taken out againſt John the elk 

Thomas. * 7 10 2 | | 

John the elder afterwards died, 


A 


com 
| 


4 . 
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4 ſecond commiſſion was then taken out againſt John 
ifterwards Thomas died, 
A ſeparate commiſſion was now taken out againſt John 


The preſent petition was preſented on behalf of the aſ- 
nees under the ſecond commiſſion to ſuperſede the fepa- 


b commiſſion, as ſeparate creditors may by order came in, 

I prove their debts under the former commuthan. 

\ Solicitor-general for the petitioning creditor in tlie 

arate commiſſion, cited ex parte Rollinſon, 4th of Fe- 

ay 1735, to ſhew, notwithſtanding a joint commiſſion 

depending, that ſeparate creditors might take out a ſepa- 

commiſhon. | 

The. caſe cited was as follows : Rollinfon was a bond 

tor of A, and B. A joint commiſſion was taken out 

inſt them, and alſo two ſeparate commiſſions ; Rollinſon 

wed his debt under the joint commiſſion, and after- 

us petitioned to be admitted a creditor under each of 

commiſſions. Lord Talbot would not grant 

petition, becauſe it would break in upon the rule of 

alley amongſt creditors under commiſſions of bank- 

ey eſtabliſhed in this court, but gave the petitioner a 

might to make his election, whether he would come 

der the joint, or the ſeparate commiſſion, and would not 

terlede the ſeparate commiſſion. | 

Lord Chancellor. Formerly, where there were fe [ I 38 } 

mers, they uſed to take out ſeparate commiſſions oy Formerly where 
partger, as well as a joint commiſſion, | there were ſeve⸗ 


ral partners, the 
nas to take out ſeparate commiſſions againſt each partner, ac well as a joint commiſſion ; 
this being of hte thought a very unreaſonable practice, and occaſioning great confuſion 
d regard to bankrupts effefls, has been diſcountenanged; and the court keep only ong 
milion on foot, and direct diſtiact accounts to be kept of the ſeverul eſtates, , 


This practice being of late thought a very unreaſonable 
as qccaſioning great. confuſion with regard to bank 
pts effects, has been diſcountenanced. The preſent caſe 
ne ſurviving partner of three perſons, the joint effects 
n him in law, and under this commiſſion may be pro- 

distributed. | 
a creditor by bond upon the partnetſhip, zfter a joint 
anion js depending, takes out a ſeparate commiſſion | 
Wit John Simpſon the younger; ſo that now here are | 
\ommilſions againſt the ſame perſon, which will create 4 
n confuſion, and ſeems to be only a ſtruggle for the | 
Pup and the clerkſhip, fot there is no doubt but 
12 this 
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164 | Bankrupt. 
this particular creditor may have a ſatisfaction under 
firſt commiſſion, Ald 13a ogy 
His lordſhip therefore ordered the laſt commiſſion to) 
ſuperſeded, and by conſent of the aſſignees the firſt ws; 
perſeded likewiſe ; and the creditors in general were oa 
to come to a new choice of aſſignees under the ſecond, i 
now only ſubſiſting commiſſion. | 
* . His lordfhip alſo gave directions that there ſhould bed 
tint accounts kept of the ſeveral eſtates, and refer 
the diſpoſition of the effects for the conſideration of WR.” 
court. $ | £2. 244 | 
Where there sa By this opinion of lord chancellor, it ſhould ſeem fi 
Fn the future, that where there is a joint commiſſion dep 
ditors ought not ing, ſeparate creditors ought not to take out a ſepark 
. — commiſſion, but apply for an order to be admitted to comei 
>pplyto be ad. and prove their debts under the joint commiſſion, as bei 
mined to prove a means of ſaving an expence to the creditors *. 
Ir debts un- 
der the joint one, as being a means of ſaving expence to the creditors, 


Vid 


n 


m - * 0 2 a4 — 


In the gd edition of Green's Spirit of the Bankrupt Laws, p. 150. 
this obfervation is adeed the following extract; That Francis Capper, th 
formerly a commiſſioner of bankrupt, on his examinatian before a 

mitte of the honourable Houſe of Commons, to whom the petition 
ſeveral bankrupts was referred, obſerved, that joint commiſſions frequent 
iſſued againſt partners, as well as ſeparate, in their private rights; thet 
being no poſitive ſtatute for marſhalling the joint xl ſeparate effects, there 
— the joint creditors to be paid out of the joint eſtate, and the (eps 
creditors out of the ſeparate effects; which difficulty occurring early tot 

great ſeal; the arbiter gui, had adopted the above method, to prevent 
double expence of taking out two commiſſions 2gainſt the ſame perſon; ; 
which purpoſe, upon the application of the different claſſes of creditors, 
; great ſeal orders both ſorts of creditors to come in and prove their de 
under one and the ſame commiſſion, but ſubject to the commiſſioner! 
ing an account of the joint and ſeparate eſtates, diſtinguiſhing the one 
the other: ſo that the joint creditors may be paid out of the joint eſtate 
the ſeparate creditors out of the ſeparate eſtate : and if any ſurplus of 

ther, the ſame to be carried to the account, and in aid of the deficient 

tate, viz. the ſurplus of the ſeparate to be brought into the joint eſtate, 
fatisfy all the joint creditors; becauſe a commiſlian, in the firſi inflance 
in nature of an execution, and the joint creditor may take his rem 
againſt either eſtate, or both. If there is a ſurplus of the joint eſtate, i 
any ſeparate creditor be unpaid, the bankrupts ſhare of bis joint cliat 

nr, applied in diſcharge of his ſeparate creditors only. If this prow 
was made by ſtatute law, Mr. Capper apprehended it would fave the 
ties intereſted ip the commiſſion, the great expence of applying to the f 

ſeal, and the petitioning creditor in particular all his expences ich 
not allowed him out of. the bankrupt eſtate, the order of court exten® 

ouly to the relief of the creditor applying; he further obſerved the | 
diſiinct applications (in reſpe& to one and the ſame commiſſion) * 
quent ; and that creditors of both kinds would alſo have the ven 
voting in the choice of aſſignees, and of oppoſing lgning the certifica! 
conformity, which they are 2 e a , under the or . 

court, from its not being obtained in time, See the Report, dated 2d 
#7 59+ 32 Geo. 3. in Com. Journ,  * NI 


Bantrupt. | 165 
. His lordſhip had formerly, upon an application Upon applicati- 
int creditors to be admitted to prove their debts under 2 bod 2 80 
arate commiſſion, ordered it proviſionally, that they mined to prove 
id be admitted creditors, and affent or diſſent to the their debts ua- 

rupt's certificate, becauſe the certificate otherwiſe 9 
Id dear him of the debts of joint creditors as well as lorddhip — — 
rate, — 5 | ed it proviſion- 

1 | | ally, that t 

Abe admitted creditors, and aſſent or diſſent to the bankrupt's certificate, wings AA 
| otherwiſe clear him of the debts of joint creditors, as well as ſeparate, 


kde ante; the caſe ex parte Baudier, December the 
17424. which ſeems to vary from the preſent caſe, 


N) Rule as to coſts, 
Mich, Term I 739. At the Rolls. 


Anon.“ | 

Vide under the diviſion, Rule as to Aſſignees, 
April the zoth, 1740, [ 139 ] 
= parte Goodwin. | 


nder the diviſion, Rule as to his Executor, or wherg 
he is one himſelf. 


March the 31ſt 1742, 


Ex parte Smith, C48 99. 


afridavit of ſeryice upon the aſſignee, who was pe- If = whole pe- 
ined againſt to be diſplaced, in order to ſwell up the in an 1 delt 


ip | WY in an affidavit of 
the whole petition verbatim was recited in the af- ſervice, the court 
: will make the 
| | a , F< atto who 
Chancellor. I by no means like this practice rand drew it, pay the 
atornies in the country are V apt to fall into; coſts out of hu 


they make a cuſtom of it, I ſhall for the future or- on pocket. 
tolts of the affidavit to come out of their own. 


Auguſt the I 3th 1742, 

EEx parte Whitchurch. 

le under the diviſion, Rule as to Aſſignees. . 
__ Ss: February 


— of bank - petitioning creditor might pay the coſts in equity, oy 


* | wr George Dale, the petitioning creditor, as 


| 5 
February the 3d 1753, | 
Ex parte Gulſton : in the matter of William Gull 
2 5 bankrupt. | nn 
= Gree Br ** iſſue directed by lord chancellor to try the þ 
rected to try the . ruptcy of the petitjoner, was accordingly tried hy 
- agen 4 — lord chief juſtice Lee at Guildhall, who certified the 
bim no bank. jury have found Gulſton no bankrypt, agreeable t 


rupt, agreeable Judge's directions. Application was made on the wi 
to the judges di- Gulſton to ſuperſede the commiſſion, and that Dk 


ons, a com- 


C4861 80. 


ruptcy is pro- as at law, 8 
Seeding at law Lord Chancellor. I am of opinion that coſts ha 
Nance, and if this caſe are a conſequence of the verdict at law, and 
coſts are given a creditor is not wantonly to take out a commiſſion x 
oy rr a debtor, unleſs it is upon a plain and expreſs a 
the proceedings bankruptcy, eſpecially when Dale had a more natur 
before thi medy, for he might have proceeded againſt Gulk 
8 Barbadoes for his debt, as the law is open there; 1 
| is quite a different caſe from a common ſuit in equ 
bill, where it begins firſt. in this court, and is a ſingt 
ceeding only ; but taking out a commiſſion of bankn 
is a proceeeding at law in the firſt inſtance. and all th 
( 140 ] done afterwards is conſequential ; and if coſts are pit 
law, it will follow of courſe in the proceedings beta 

court. 
His lordſhip ordered, that the commiſſion be ſupe 
and that a writ of ſuperſedeas do iſſue for that pura 
expence whereof to be paid by Dale the creditor, wil 
out the commiſſion ; and his lordſhip further orderch 
it be referred to Maſter: Montague to tax the pd 
William Gulfton his coſts at law, and of the ſever 
cations to this court in this matter; which coll 


- care eq to pay to the petitioner William Gulſton, 


Auguſt the roth 1754, 
Ca $Z 81. | Anon,” 
a. necrued HE queſtion in this petition, Whether the « 
Fh bene r charges acerued by the proteſting bills after 1 


commiſſion iſ. miſſion of bankruptcy iſſued, can be proved , k 
ſues, may ve Mr. Attorney- general for the bill creditors infil 


proved, Jud] 


part of the coſts as the notes were — Yy the bankrupt, of 
Vite aker- feſſed after the commiſſion iſſued, yet as the fro 


wards, 


Bankrupt. 167 
ſequerice of the party”s accepting, not paying the bills, | 
may by relation be conſidered as one intire tranſaction, 
[conſequently the petitioners were intitled to prove the 

and charges thereof under the commiſſion. 
rd chancellor aſked ſome of the commiſſioners who 
ned to be then preſent in court, Whether, if a per- 
Was a verdict for a debt, and is proſecuting to à judg- 

or has recovered * damages in an action, and is go- 
to exerute a-writ of inquiry, but before either of 
vis compleated, a commiſſion of bank is taken 

nin the defendant, the coſts and charges of ſuch 
Neuling to a judgment, or fuch aſſeſſment of damages 
* have been allowed to be proved under 
mmiſſior | 


informed, that it was the conſtant prac- 
his 


court 


of commiſſioners to refuſe ſuch cofts being 
ip made the following order, that the coſts of the 
ts ariſen before the commiſſion ſhould be proved by 
itioners, but no part of the coſts ariſen afterwards. 


D) The confkructfon of the repealin claufe in e | 141 
tenth ot Queen nne. 5 e 


April the 2d 1742. 
unte Burchall: in the matter of Robert Burchall, a 
| bankrupt. | © aan 


HE petitioner was bred a money fcrivener, and had The fatute of 
uled the trade or profeſſion of a money ſcrivener for 22 = 
ears, and now Pele a petition, by way af caveat, pony way that 
payed to be heard before a commiſſion of bankruptcy 2 ve ſta- 
| againſt him, inſiſting, that as a ſerivener he was not 27 — ve. 
tobe a bankrupt, for that ous by the ſtatute of which conſti- 
3. 10, » Kemer was included in the deferip- dur, 
of 3 bankru z yet this defeription, among ſome (cription of the 
was Tepealed' by the ſtatute of the 10 Aun. cap. 15. trade” er Cees. 


a pation of the 
Was not a temporary, but an abſolute repeal, nor re- perſon againſt 


Lby an ſubſequent at. _ whom the com- 
lie claule is as follows. miſſion iſſues. 
Whereas by an act made in the 21 Fac. 1. it is 


at other things enacted, That all and every per- 


1 1 * * * r —Y — r 


er i 


— 2 — * 


fiſt 
ouf 
tell 


Ae mmniſeſſiy a miſtake inthe queſtion ; for damages are not aſcer- 
mh writ of inquiry is executed; probably inſtead of recovered da- 
wordt were abtained iaterlocutory judgment, * 


ho ſon 


cc 


- < great miſchiefs and inconveniencies have happened; 


the ſtatute of Queen Anne repeals the additional deſaſ 
of a trader in the 21 Fac. 1. which is not in the pred 
Acts, and that the deſeription of a ſcrivener is in tis 
only. Now. all the bankrupt acts haye the deſcrips 


& ſon and perſons, uſing or ſhould: uſe the nig 
<< merchandiae by way of bargaining, &c. in groſs, « 
retail, or ſeeking his or her living by buying and fel 
<< or that ſhould uſe the trade and profeſſion of a ſeri 

receiving 'other mens monies or eftate into his try 
3 who at any time after the end of the ſaid { 
aof parliament, being indebted to any perſon or pet 
in the ſum of 1000. or more, ſhould not pay or of 
< wiſe. compound for the ſame within fix months nen 
ter the ſame ſhould grow due, and the debtor be am 
< for the ſame, or within ſix months after an ors 
<<. writ-ſued out to recover the ſaid debt, and notice th 
<<. of given unto him, or left in writing, &c. or being 
<< reſted for the ſum of 100. or more of juſt debts, fi 
dat any time after ſuch arreſt, procure his enlarge 
by putting in common or hired bail, ſhould be aca 
ed and adjudged a bankrupt to all intents and purge 
and in the caſes of arreſt or getting forth by comm 
<< hired;bail from the time of his or her ſaid firſt an 
<< and whereas it is found by experience, that mam 


«cially of late, to trade and credit in general, by rea 
<< the faid deſcriptions of a bankrupt : for remedy then 
<« for the future, Be it enacted, That the ſaid ad, 
<< alſo all and every other act and acts of parliament w 
* ſoever, fo far as they relate to the ſaid deſcriptions 

| © bankrupt, be repealed and made void, and that no 
_  < ſons within the {aid deſcriptions, or any of them, (hi 
“ or by reaſon of the ſame be taken and adjudged tt 
s within. the ſtatute or ſtatutes of bankrupt whatſoeitl 
Lord Chancellor. My doubt is, whether the 10 
queen Anne intended any more than to repeal ſome p 
the ſtatute of 21 Jac, 1. which conſtitutes an act of bi 
ruptcy ; and not the deſcription. of the trade or & 
- - pation of the perſon againſt whom a commiſſion iſſus 
Mr. Brown the counſel for the petitioner inſiſted, 


uſing the” trade' of merchandize, and getting his lum 
buying and ſelling; and if Mr. Brown's conſtruction in 
prevail, the deſcription. of a bankrupt, by the exprell 
buying and ſelling, is as much repealed as the other. 
The ſtatute of the 21 Fac. 1. has ſuperadded a /'% 
and this is nerely an addition to the quality of wh 
3 prof 


* 


; Bankrupt; 
hon of the perſon who ſhall be a bankrupt ; one 
e deſcriptions to conſtitute a bankruptcy under this 
is ſuing. out an original writ, &c. another an arreſt, 
procuring. common or hired bail, &c; Theſe being 
d inconvenient; gave riſe to the clauſe of the roth of 
a Anne. Conſider how mueh is recited by this ſta- 
not the whole deſcription of a bankrupt, or the ge- 
lor common qualifications of the perſon of a bankrupt, 
js buying and ſelling; &c. if ſuch a conſtruction was 
238 has been contended, then all the other acts of 
zmen would be repealed. 5 
is only particular act of bankriptcy which are made 
and not the qualification of the 7 and I have 
ot myſelf, but the conſtruction I have put upon this 
ung ſtatute is the proper and only ſafe conſtruction, 
$ lordſhip ordered, that the petitioning creditor be at 
to ſue out a commiſſion. of bankruptcy againſt 
all; and in caſe the major part of the commiſſioners 
d thereon declare him to be a bankrupt within the in- 
and meaning of the ſeveral ſtatutes concerning bank- 
s, then he directed the commiſſioners to execute a 
onal aſſignment of Burchall's eſtate and effects, to an 
jee appointed by them under the commiſſion, and alſo 
ied an iſſue to try whether he was a bankrupt within 
e intent and meaning of the ſeveral acts concerning 
rupts, at or before the iſſuing of the commiſſion; the 
joning creditor to be the plaintiff, and the iſſues to be 
the next term before lord chief juſtice Willes. 
de chancellor inclined to think that a ſcrivener is im- 
in the following clauſe of the 5 Geo, 2. And 
dereas perſons dealing as bankers, brokers, and factors, 
frequently intruſted with great ſums of money, and 
th goods and effects of very great value belonging to 
perſons ; It is hereby further enacted, That ſuch 
Mers, brokers, and factors, ſhall be, and are hereby 
Klared to be ſubje&- and liable to this and other the 
made concerning bankrupts.” But his lordſhip 
ot give a poſitive opinion as to this point, and or- 
ball further directions to be adjourned over till the 
Gay of petitions. | 1 
* next day his lordſhip, upon conſidering the clauſe, 
d he was clearly of opinion a ſcrivener was with- 
meaning thereof, and comprehended in the words, 
I brokers and Factors; and therefore directed fo 
bot the order as related to the iſſue for trying the 


* . Z Upon 


A ſcrivener is 
comprehended 
in the words, 
bankers, brokers 
and factors, in 


143 
the ſtatute of the 


Geo, 8. c. 30. 
7 39. and peti- 


tivner being one, 


the court order- 
ed the commiſ- 
ſioners ſhould 
proceed in the 
execution of the 
commiſſion. 


Bankrup 1. | 
Upon the 8th of May 1742, there was 4 
parte Burchall and Tribe, 2 his Lordſhip 1— 
the commiſſioners ſhould proceed i in the execution of the 
miſſion ; and the other petitioner, Thomas Tribe, 1 
preſent in court, that had Burchall in execution at his 
and acquainting his lordſhip that he now elected to 
relief We his debt under the commiffion a Burch 
and being alſo the petitioning creditor, his Lordſbip n 
Tribe beer d to diſcharge Barchall out of the | 


Halſea. 
(P) Rule as to dividends, 


October the 22d 1741. 


Ex part e Lane, 


Vide under the diviſion, Rule as to Aſſignees being dy 
with inter gt. 


October the 26th 1745. 
n Ex parte Kirk. 
Vide under the divifion, Drawers and Indorſers of Bill, 
- ebruary the ad 1748. 
Ex parte Stiles and Pickart. 
Vide under the diviſion, Rule as to Allowance to B. 


() Commiſſion ſuperſeded, 
_ Aptilthe 30th 1740. 
Ex parte Goodwin. 
Vide under the diviſion, Rule as to his Executor, u 
he is one himſelf, 
February the 3d 1743- 
Ex parte Gulſton. 
Vide under the diviſion, Rule as to Cofts+ 
Auguſt the 2d 1744- 
Ex parte Criſp. 
vid under the di gs: Rule as to n 


Bankrupt, ; 17 


December the 22d 1749, 
0 | Ex parte Gayter. | Carn 8g. 


N Gayter was the petitioning creditor in a commiſ- On ſuperſeding 
fion againſt A. but not being able to 8 
A, a bankrupt at the time the commiſſion iſſued, it either direct 40 
ſuperſeded ; and on a former day of petitions, lord inquiry before a 
lor, upon the application of A. made an order for — 1 25 bow 
ng the bond to A. given by the petitioning creditor to by the bank. 


; e ti ing out the miſſion. mA. 
brdſhip, at the time of ſuing out the commiſſion . 


he preſent application is to diſcharge that order, or at tus upon an ifſuc _ 
to ſuſpend any action upon the bond, till the damages at law, and aftec 
ined by A. were inquired into, | _— * ; 
he conſideration of the plaintiff's debt, on which he the beud, reco- 
out the commiſſion, was of a very extraordinary na- vey thereof, or- 
25 per cent. being charged for money pretended to d the bond. 
dvanced, and fifteen guineas for a premyum, and other — [Ac ue 
bitancies, * | | to be aſligned tg 
ord chancellor ſaid it was in the breaſt of the court, the bankrupt. 
re the bankruptcy was a doubtful caſe, and the com- 

jon ſuperſeded, either to direct an inquiry before a maſ- 

dt the damages ſuſtained by the bankrupt, or a quan- 

damnificatus upon an iſſue at law; and after the da- 

s are ſettled, the court might, for the better recovery 

of, order ſuch bond to be aſſigned; but the preſent [ 14 5s ] 
was attended with ſuch flagrant circumſtances, that he . 

d not by a previous enquiry into the damages ſuſtain, 

A. prevent him from ſeeking an immediate ſatisfac- 

and therefore diſmiſſed the petition, | 


ln 


March the 28th 1751. 


Ex parte Leaverland. "IE 84. 


Rx petitioner was a bankrupt in 1724, divided upon After two divi« 
two dividends fix ſhillings in the pound, had his cer- dende the crc- 


ditors releaſe 


ke in. 1728, and on paying the creditors two ſhillings the bankrupt 

pence more in the pound, they by deed releaſed him of all further 
ther demands, N ene" nog ago 

petition by the bankrupt to ſuperſede commiſſion, and perſede the 


re are other 7 commiſſion, 
| debts due to.the eſtate not got in by the and for liberty 


% N de prays that he may be impowered ta collect ” _ the 
| evts mM ue 
Chancellor "Re impru dently praye d by the to the eſtate. 
N, r ſuperſeding the commiſſion will entirely Fer ade is 
5 oo |; 25 3 eat 


Z 2 


172 8 Bankrupt. 
Rand in the feat the certificate, and therefore varied his order from! 


>lace of the aſ- $A 7 N 
Nees to cet in Prayer of the petition; by directing that he ſhould ſtandj 
the — the place of the aſſignees to get in the remainder d 


of the debe debts, on giving a proper indemnity to the aſſignees, 
bee e hey may not be called ie an account for def may 


perſede the received but would not ſuperſede the commiſſion {a 
ommilſion for ſake of the bankrupt. | 


his ſake, as it 


would entirely | | | 
A June the 21ſt 1753. 

- Cant bg. Ex parte Deſanthuns, 

After a commiſ. AZ E the creditors, | but two, under a cormif 
RU — 2 againſt Penton, petition to ſuperſede it, upon 2 


proceeded up- geſtion that the debt of the petitioning creditor was not 
on in the uſual tracted till after the bankruptcy committed. 
5 "The commiſſion was taken out in 1751, and then 
have acquieſced No pretence that the petitioning creditor's debt was n 
jn it, and the juſt one, and Penton therefore was declared a bankryy 
2 Enifhed, the commiſſioners. The commiſſion was proceededy 
ä will in the uſual manner, all the creditors acquieſced in it 
not ſuperſede the whole was compleately finiſhed. | 
it, though the - The act of bankruptcy pretended to be commited x 
att of bank- ym C . 
ruptcy com- ſecret one in 17 50, a denying himſelf when creditors x 
mitted, before upon him, though at home: the perſons who aſked 
the peticionins bim were three in number; one was paid afterward 
aroſe, isofa Very day he called, the other the next day, the thirt 
doubful nature. heginning of September, and did not call till the leu 
pf the Auguſt before. 

/ Every one of the perſons trading with him as be 
and what is ſtill more material, Penton appeared for mi 
together as publicly as before, and from the natured 
employment was more viſible than ordinary, becai 

[ 146 ] NE rn 6 po eyermpinmant, after O88 
of Vauxhall. | K 

g . ., The petitioner had judgment againſt the bankrupt 

| debt for goods fold, 

The bankrupt between June 1750 and Auguſt | 

. contracted a new debt for wine 25 the petitionung 6 

tor; he then took out execution, and entered up 

1 7 — Sc. but the goods, taken in execution KW 

. ſufficient to pay him by 2500. * 

cs In Oftober my 51, 1 of bankrupt To 

baut againſt Penton, and the petitioner proved his ff 

ing debt of 250. under it. 6 1. 19/tz2ocl 

I The affignees brought an action againſt the pet | 

recover back the goods taken in execution; and 


Bankrupt. = 


46 of one Rofe, Penton appearing to have commits 
an ac of bankruptcy before the petitioning creditor's 
he was contracted, it would have defeated the commiſ- 
n itſelf of courſe, and the plaintiffs therefore choſe to 
mit to a nonſuit. ey # " | | | 
Lord Chancellor. This ſeems to be a contrivance from 
e beginning tq the end to exclude ſome creditors, whoſe 
bis were contracted after an act of bankruptcy commit- 
|; and as it was in the plaintiffs own breaſt whether 

would ſubmit to a nonſuit or not, this is not a ſuffici- 
determination of the bankruptcy : and therefore I will 
t ſuperſede the commiſſion, eſpecially when the act of 
truptcy pretended to be committed before the petition- 
>creditor's debt aroſe, is of ſuch a doubtful nature. 


Auguſt the 14th 1742. | 
Ex parte Sydebotham. C42 86. 


April laſt, a commiſſion of bankruptcy iſſued againſt 5 | 
the 2 and he was declared a bake; but at — Rü 
time of the iſſuing of the commiſſion, and of prefer- 2gainſt an ing 
g this petition, he was an infant under the age of r 

nty-one years, and therefore inſiſted by his counſel, 

it be is not to be deemed a bankrupt, within the true 

ming of the ſtatutes in force againſt bankrupts, and that 

thus reaſon the commiſſion ought to be ſuperſeded, and 

t awrit of ſuperſedeas ſhall be directed for that purpoſe 

the expence of Alice Williamſon, the creditor on whoſe 

ton. the commiſſion iſſued. | | \ 

Lard Chancellor. The petition muſt be allowed; for 

nthſtanding Lord Macclesfield held in the caſe of one 

utock, that an infant might be a bankrupt, yet it has 

determined otherwiſe ſince. 

us lordſhip ordered that the commiſſion be ſuperſeded, 

hat a writ of /uper/edeas ſhould ifſue for that purpoſe. 


Auguſt the 3d 1751. ( 147 } 
Ex parte Hylliard, Cazr 85. 


PETITION to ſuperſede the commiſſion ona ſuggeſ- A. treated with 

bon that Mr. Alſworth's debt was not of ſuch a nature, e fe 

Mitled him under the bankrupt acts to ſue out a com- — — 

wn, Mr. Alfworth treated with the petitioner for the bankruptcy bath 

uſe of the equity of Tetettiption of his eſtate, which do awarded 

n mortgage to one Mr. F ield, Four hundred pounds of the equity of 
» Seat (EPI | 4 | was ; 


take out a com- 


174 Bankrupt. 


redemption of was. the price ſettled for the purchaſe, articles were 6, 
big efate, in, and Mr. Alſworth paid Hylliard 2510. 1s: to clear of f 


ool, agreed mortgage, and was to pay him 1500. more on the exec 
or the purchaſe, tion of the conveyances, 


articles figned, | 
and A. pays 2511. 18. to clear off the mortgage, and was to pay 130l. more on the ax 
tion of conveyances. ' WY 


On petitioner's  Hylliard refuſed to compleat the purchaſe, or to Pay 
 refuling tocom- the mortgage. | 

Chaſe, df hoy On this Mr. Alſworth brought an action for 2511; 
the mortgagee, againſt Hylliard, who was carried to gaol, where he 
A. brought a. two months; and thereupon Mr. Alfworth takes out 
ks anger, commiſſion of bankruptcy, and Hylliard is declared 
who is carried bankrupt on this act of bankruptcy. 


to gaol, where 
he lay two months, and upon this declared a bankrupt. 


of ee Ta. Mr. Evans for the petitioner inſiſted, that this was! 
. Pertede * {u- ſuch a debt as is within the meaning of the bankrupt ad 
commiſſion, on That an indebitatus aſſumpſit could not be maintaing 
ors. for the 2500. was a breach of truſt only, and not a dc 
is not of ſuch) Mr. Clark, who was counſel on the other ſide, inf 
nature asintitles it was a debt, and money had and received to the ball 
him to we out ® rupt's uſe, and an action therefore maintainable as fork 
nn on | 
Mr. Evans in the reply urged, that there was not 
tence that the 150/. or one penny thereof was ever 
dered to Hylliard, but was told that he muſt either rp 
the 251/. 15. or go to gaol. 

No one creditor appeared under the commiſſion; | 
that means Mr. Alſworth has, by virtue of chuſing ti 
ſelf affignee, got into his poſſeſſion all Hylliard's eff 
although *tis ſworn he does not owe any perſon belids 

rthing. r * 

His Lordſhip Lord Chancellor. I doubt extremely whether 2 
doubted whe- miffion could be taken out on ſuch a contract; for thel 
ke cbt s com- Mey ſhould have been a bill for performance of thee 
ion on ſuch tract, and no action could in ſtrictneſs of law be mil 
a contract, for tained 1 | | k 
the remedy £ | | ; | 
ought to have been a bill for performance of the contract, and vo action could 2 4 
tained ; but faid if it ſtood ſimply on this, he would not have ſuperſeded the comm! — 
left the bankrupt tq try the bankruptey at law. Rut a3 A. bas, ſince the iſſuing of ! Ti 
miſhon, taken an aſſignment of the mortgage, be would not ſutfer him to proce* 
commuſſion ; far as ſtanding in the place of the mort agee, he may hold till te 
likewiſe compel a performance of the contract, or petitioner to refund the 2g21. 15: 


L 148 ] But if it ftogd fimply upon this footing, I fell 
aue ſuperſeded the commiſſion, but left, d bankrup 


89 


an action at law to try the bankruptcy, 


Pat as it comes out now that Mr. Alfworth has, ſince | 
iſſuing of the commiſſion, taken an aſſignment of this 

by mortgage, I will not ſuffer the commiſſion to go on; 
a0 ſtanding in the place of the mortgagee, he may hold 
redeemed; and likewiſe compel a performance of the 
rad, or Hylliard to refund the 251/. rs. 

The receipt given by Hylliard is nothing but an ac- 
wledgment of receiving 251/. 15, in part of the pur- 
ſe money. 

No Won in this caſe could be maintained, and there- 
the very foundation for the commiſſion failed ; and 
; Alſworth has, by taking an affignment of the mort- 
ke, got the ſecurity of the mortgage for the money he 


acer on both ſides ſwear, that the petitioning 
ditor ſaid, either pay me back the money, or convey to 
the equity of redemption ; and not a word of the peti- 
ing creditor's offering to pay the 1 50/. the remainder 
the purchaſe money. 4 
The commiſſion therefore muſt be ſuperſeded, and the 
honing* creditor pay the coſts ; for any expreſſions of 
llard's, that he was able to live in — or any where 
and ſuch like, proceeded from this ill uſage, and will a 
forfeit his coſts. N . 


Rule as to bankrupt's * attendance on al⸗ 
» lignees, 


June the 22d 1742. 


Ex parte Turner. Carr 88. 


HE affignee under a commiſſion of bankruptcy gave The attendance 
notice in writing to the bankrupt to attend him, in of 2222 

to explain ſeveral matters relating to his eſtate after d flit th ini 
{1 days were expired (during which time, by the 5th making out the 
e preſent king, he is to be free from all arreſts, re- accounts of his 
is, or impriſonment,) and before the certificate was pe confned by 
RN h . the 5th of the 

be bankrupt would not attend upon any other terms hte ſent king to 
lgning his certificate, and the application to the the om uf 
£18 upon this, that the bankrupt had refuſed Sons 1 

ea contrary to the act of parliament made in the get ei un. 
a the preſent king. — — the 


Chancellor. . Notwithſtanding the 5th of the pre- creditors under 


the commiſſion, 


* Vide 2. Burr, 1124, 1125. p 
ent 


296, 


that they ſhall 


Bankr apts 


ſent king has theſe general words, © That all and 


rot arreſt him, 40 ſuch bankrupt or. bankrupts. not in priſon or eule 


the court will 
order him to 
attend, notwith- 66 li 
ſtanding any 

riſque he may 
run from his. 


creditors at 
large, 


<« ſhall, at all times after ſuch ſurrender as aforeſaid, beg 
berty, andi * and * IEA required to attend fu 
<<. aſſignee ery reaſonable notice 
cc writing r that 3 given a by ſuch N or 4 
<< ſignees unto ſuch = gp eft for him, her 
<« them, at his, her, or their houſe or place of 1 
cc order to aſſiſt, and ſhall aſſiſt ſuch aſſignee or aſſi Ne 
< in makin out the accounts. of the lait bankrupta 2 
and eff 


< the expiration of the 42 days, or ſuch rt time 
<< ſhall; be allowed to ſuch bankrupts, to finiſh thera 
* mination, be at liberty to inſpect their books; &c,1 
<..preſence of ſuch aſſignee or aflignees, or ſome perk 
5</ be appointed by ſuch aſſignee or aſſignees for that] 

<< poſe, and to take and bring with him for his afliſan 


<5 ſuch perſons as he ſhall think fit, not exceeding 
* perſons at any one time, and to make out ſuch em 


, and copies from thence as he ſhall think fit, the bet 
to enable him to make a full and true diſcovery aud 
<« cloſure of his eſtate and effects; and in order the 
c the ſaid bankrupt or bankrupts ſhall . be free from ll 
b*_ reſts, reſtraint, or impriſonment of any of his, ba 
« their creditors in coming to ſurrender, and from 
c actual ſurrender of ſuch bankrupt to the commilhan 
« for and during the ſaid farty-two days, or ſuch fi 
« time as ſhall be allowed to ſuch bankrupt or banin 
< for finiſhing his examination,) ſeems to confine 
42 days, or the enlarged time at moſt, and the 
the bar bankrupr' protection from arreſts, &c. can ex 
| The chancellor aſked the petitioner's counſel, if 
client. would conſent to indemnify.the bankrupt trod 
reſts ;;. but he refuſing to do it, hussgrdſhip propa 
he as aſſignee ſhould only undertake for*the credit 


buave fought relief under the commiſſion, that they" 


not arreſt him; and if ſo, he would order the bans 
attend, for he faid,! he : ſhould not pay any regard! 
danger the bankrupt might run, from his e 


large 
- This petition, at the requeſt of the petitioner 


dn in anf aver till the next day of petitions, ® 


0 wks 
nd aff 
* 


endeavour, in the mean time, to get the reſt of the 
en üer the commiſſon, to nie to theſe terms. 
Upon the whole, lord chancellor faid, That the clauſes 
the act of parliament, relating to this matter, are very 
ly and obſcurely penned, ariſing chiefly from the 
i forty-two days being thrown into the latter clauſe. 


Rule as to an * aÞp2entice under a commiſſion 
ok bankruptcy, 


January the 22d 1745. 

1 1. Ex parte Sandby. yy cat 89. 
HE petitioner on the roth of January 1744, was An apprentice 
put [eo to Ward a Worker at his n eee. 
Wok eighty pounds was given with the petitioner as bankrupt, ſhall 
pprentice for ſeven years. In July following,” a com- 150 ] 
Jom of bankrupt was taken out againſt Ward, and be- come in 8 2 
dechred a nt, _—— were choſen, who ſell creditor only 
be bankrupt's effects, and he is now the ſuperviſor of einig ſara, 
eis to the purchaſer, and become incapable of per- after deduRiing 
ung ti part of the contract, nor is the petitioner able {or the time ho 
We any money to put him out apprentice to another bankrupt. 
r, and the commiſſion being a recent one, probab 
end may be made in a year, or year and half; ſo 
alt this time will be loft to the petitioner. 
por theſe circumſtances the petitioner prayed; that on 
any Tof. out of the 8ol. for his board with the bank- 

8 the ix months he lived with him, that the 
es be ordered to pay him the fam of 70l. out 
feds of the rupt already come to their hands, 
* to prove it as à debt under the com- 


rd chancellor was dbubtful at firſt, and ſeemed in- 
ie grant the petition, but upon ordering the ſecre- 
if tankrupts tc fearch for precedents, and two bein 

ein lord chancellor King's time, and two in lo 

ao Talbot's, where they directed an apprentice 
COMET as à creditor only (after deducting for the 
de lived with the bankrupt), upon the remaining 
ins Brack was pleaſed to make the fame order, 
a the petitioner; ſhould be admitted a creditor for 


——y — — — 


" Ur: 362. —2 L, Reym. 1352.—8 Mod, -.. 261 
1. I, Aa ((T) Rule 


Bankrupt. = 
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Bankrupt. 
(cr) Rule as to diſcounting of notes 
| June the 4th 1746. 
vl Ex parte Thompſon. 


Vide under the diviſion, Rule as to Drawers and Indy, 


of Bills of Exchange. 


Auguſt the 13th 1746. 
Cann go. | Ex parte Marlar, and others. 


A.perſon who 8 petitioners being poſſeſſed of ſeveral promi 


takes no more 
for the diſcount 


notes under the hand of Thomas Setcole, p 


of notes than at to William Dover or order fix months after date, and] 


the rate of 5 per dorſed by him to the petit oners, amounting togethe 


cent. per ann. 


ſhall prove the the ſum of 9571. x75. which Dover diſcounted 
whole amount the petitioners, and received the full value, after del 
— donn“ ing 5 per cent. for the diſcount. On the 18th of 
161 ] 2745» a commiſhon of bankruptcy ifſued againſt def 
ſl homas Setcole, and he was found a bankrupt, and 


7 . lar attended at Guildhall, in order to prove 5 Yr 
rawer, without . . , 
wer, without upon tlie ſeveral notes, but having received 

— 9 III. 5. 10d. for the diſcount, the commiſſioners d 


he received of im to deduct the ſame out of the ſum of 95) 
he incorfor for and the commiſſioners alſo refuſed to let the petit 
; the ſum. of 8/. 6s. 14d. being the intereſt d 
Eid. mae notes, when they reſpectively became 
 Gnce:the iſſuing of the faid commiſſion ; therefor 
petitioners. pray, that they may be admitted credital 
the ſaid ſeveral ſums of 11“. 5s. 10d. and 80. 6s. 14 
The counſel for Marlar inſiſted the commiſſionen 
to have admitted him in both theſe reſpects, for the 
money contained in the notes, and. likewiſe to be i 
intereſt on the notes. = 
Lord Chancellor. I am of opinion that the pew 
is intitled to the firſt part of his petition, as he ſel 
took. no more for the diſcount of the notes, thank 
rate of 5 per cent. per ann. and ordered according: 
At. But as the commiſſioners. have eſtabliſhed it 3% 
bliſhed by that note-creditors have no right to prove 
7 them, unleſs it is expreſſed in the body of the 19 
hat pate. edi. Will not break in upon this rule. Even at lau, 
tors cannot notes are for value received, and intereſt is not c. 
prove intereſt the jury do not give the plaintiff, in an action t 


upon them, un- 


lefs expreficd in notes, intereſt for them, but by way of damages 


art 
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WMC ers of bankrupts cannot award damages, the body there- 
the rule they have eſtabliſhed is a very rea- — 14 
le one, and the petition as to this muſt be diſmiſſed, the court will 
ordered him to be admitted a creditor for the ſaid ſum not break thro* 
1. . Tod. 2 2 | a * | 


(Y Rule as to a pettttoning creditoz. 
April the Zoth 1740. 
Ex parte Goodwin. 


under the diviſion, Rule as to his Executor, or where 
ir one himfelf. 


' ,,- "Auguſt the 16th 1743. [ 152 ] 
arte Wilen: In the matter of John Wilſon a bank- 
«poor ear x Care 
is r 111 913 

HE petitioner ſtates by his petition, that in May laſt Theclerk of the 
acommilfion of bakruptcy iſſued againſt him upon cormiſfon 
Wendt Nathan James and others, upon which he * 
dared a bankrupt, and his eſtate and effects were aſ- relled an he fir 
PoNathan James, and others ; and in April laſt a dl I. the peti- 
e of lane ifucd againſt James, and he was zu fen, 20 
a lunatic; and notwithſtanding he was one of the the bert 
n cedlters, and an aſſignee, Mr. Fenwiek, the 4 8 
of th&commitſfion, cauſed the petitioner, on the 16th alſo —— p 
n — to r the ſheriff's court of Lon- other aQion to 
del. at the ſuit of James; and afterwards cauſed g 29980 tn 
en For the fame ſum to be brought in the court fame dom, wad 
hg's Bench, and kept him in cuſtody from four <p: him in 
Kin the alternden of the r6th of June, until eleven ud till J. 
& the nent morning, till Fenwick had an opportunity tunity * 
Am on che King's Beneh action; which being 16g bim on the 
ten the sion in the ſherifs-court, and the 3 gib, id. 
ner dus detained in euſtody upon the latter action, terwards 
e charged the fame day with another action, <Þrges him 
lultof one Waſs, by Fenwick as his attorney, kl = 
* a ds was contrived by Fenwick ſuit of one 

ens him ; and therefore prays that he may be aps 8 

8 ds marſhal of the King's be diſcharged 
Ut . d rom both ac- 
þ vollicitor-general, on behalf of the bankrupt John \"*: 1 39d 
| inſiſted, that the arreſt at the ſuit of James, as he fetivelyto 4k 
Filloning creditor, is irregular ; and being therefore «charge bim 


| out of cuſtody 
Aa 2 | under of the marſhal, 
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Bankr p.. 


a».the ſame at- under an improper arreſt, Walſon to be diſchay 


„ torney was con- 
in 
both actions. 
A petitioning 
creditor cannot 
arreſt a bank- 
rupt, becauſe a 
commiſſion of 
bankrupt is 
both an action 
and an execu- 
tion in the firſt 
inſtance. 


not only from his fit, thut Gram Wats's Iikeviſe, 
The — for Wass xead.afhdavits £9 — tha 


bankrupt has been guilty of Ins en {wearing dg 
of his eſtate was in mortgage for 500l. When in fag 


a groſs fraud carried on between = bankrupt and 0 
gagee, and hoped therefore he ſhould not be diſchg 
even ſuppoſing there is ſome irregularity in the proceediy 
as they ſhall never be able to catch him again, if ona 


Lord Chancellor; As to the behaviour of the; 
it:isa.collateral fact, and ibias nathing.tp do with the ai 
queſtion, and would oo me mare y before mew 
petition to diſallow his certificate: the affidavit bei 
not poſitive, but uncertain; and if andere certain, 
not do. This court will not "ſuffer A priivoning credit 
arreſt a bankrupt, and for this reaſon, that 10 
miſhon of bankruptcy is confidered both as an —_ 


an execution in the firſt inſtance ; and after the petit 
—— laid hold of all. the bankrupt's eliecs, it 
be a great abſurdity for the ſame .perian to be x 
arxeſt him likewiſe. It is dea, e ee 
whole is done by the ſame agent, and 
that Ferywick arreſted the bankrupt in = 


a merely to found the arreſt at the ſuit SEAS. 


the i 


Even at law where there is an i Arceſt, 
Wange is taken af the irregularity, ee 


cuſtody alſo at the ſuĩt of anather perſqn, the 


* from both. 


His lordſhip (therefare. orgered that Nathan Jang 
Samuel Waſs do reſpectively . he pee 
r gut of. the pi 
Bench priſon, at their rai a, 
execute proper authori 
oy And ordrred LY 
— — the coſts which the 


to by reaſon. of the arreſt at bisGat, it, which be 
be tax by a maſter. 


U * "December the 23d 17433 
ES | parte Ward. 
N applicatiori to the lord chancellor to diſcharge 
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the A petitioning 


bankrupt, nom in the Fleet, at the fuit of the peti- 


reditor and the aſſignees, as they haye determined 
«oct ns ae Try 8 , 


itor inſiſted, that the debt 
His petition for the 2 w 


creditor deter- 
mines his clec- 
tion by taking 
out the com- 
a en, and 
N cannot ſue the 
bankrupt at 


Bat he has 4% lf. for 


* 8 6 
5 and diſtinct not 


a debt diſti 
from what he 


The aſſignees inſiſted that Hoi ahy had ll very ſue the = 2 


pt at law, notwithſtan 


aſhgnees under 
commiſſion, and creditors 


— 


Mere ki 


refuſe to ove 


- debts 


- allignees, e M7 bad 4 1 


a commiſſion, 
tp. ihe barely be. © 
\afligners | 


N * 11 not deter- 


75 75 gebt under the commiffion. 
0 The petition m 
if the petitioning creditpr, for he has 


e 


dut t ö 
still fi 


taking.out the commiſſion, and i SE 


out the commiſſion is general; nar 


particulars Ach a, bankrupt becomes i 


does it men 


1 = at = fo 5 


eee 
| Þ pap Lens, 
"ORD c Chaiicellor. A 


.. %, v7 1 


* 
1 


7 


C481 93. 


creditor cannot A petitioning 


Keep the bankrupr'i in- ere has no elec- 


creditor has not 


the ſame elec- 
to elect to tion as a cor» 
mon creditor z 


38 common creditor 
(Reed at law, the Sener = of Rok be ſuper 
0 W Lo proyed 


which would affect thoſe 


Mine te om minton. 


for if he was to 
elect to proceed 
at law, it would 
. ſuperſede the 


commiſſion. 


. Auguſt the 1 9755. 
Ex parte -Hylliard. 1 
w under the divifion, Cimmiſſon ue, 


(V) Rule as to iron ñ: T 
pꝛeſled. n 


* Auguſt the 13th 11746. | ' 8 

5 Ex parte Marlar and others. | 1 
| Vide under the divifion, Rule as to diſcounting of N 
| 

the 


l 4 The conftrudtion of the ſtature of the 21 
4 ©.49-. with reſpect to. bankrupt's of 

| Teffion of goods after ter alignment. 

wy | December the 5th 1740. 
Can | Bourne al. affignees of Peele #-hanbrape v. Dodſon, 


2 ofs, 15 Ans a merchant, 
ip at ra m 1731 poſſeſſed of two ips, the Di 0 
— Molly, * ſent the ſame loaded with in his * os. 


—— a and 7m ends his correſpondents Virginia or 2 1 


return whereof were to 


=” > 
— 


= of ay zz Peele | nl 
tey iſſued-againſt him; Bourne 
HEN thts | ani at the time of the bu 


. Peele being in fieſſion of the ſaid two ſhips, . 
the cargo that was unſold, they were ſeined under the ca 
miſſion ; but the deferidant inſiſted he had a right tot 
effects in Finn! 


_ - ndthat.on the 3 x 55 1734, there was due wh 
| 19,5007. and to ſegure the 


: —— 8 


S . 


\ 


F | 


t 

< pe 

AN to Maryla *y 

ent ole r 

4 405 60 2 e tobacco and ol cuſte 

them 8 back from Virginia and Maryland in ug that 


” 
— 


for the goods ſent, ſubhelt to be void on payment af! 
ai dant, and therefore. r 
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The money received. from the 's eſtate was, by 
ment between the plaintiffs and the defendant, paid 
the Punk, n juſtly be- 


1 * 
laintif 


The plaintiffs counſel inſiſted, that as Dodſon did ſuffer 
to continue in poſſeſſion of the goods, it was a fraud 
he perſons who dealt with Peele, and that the aſſign- 
it ought to be ſet aſide, and the defendant come in 
$a anita under the commiſſion, for ſo much as 
ball be able to prove, and A rata 
vith the reſt of the creditors 4 FIN 
alſo argued, that a 2 mortgagee goods, 
— Me full value for them, and the day of 
* he ſuffers the goods ſtill to continue 
of the mortgagor is equally a fraud, as the 
nt nfs be bo made a 
n of them, and then 
and by conſidering the 
ed lebe, they er the 
Land 1 ith clauſes of the ſtatute of 21 Fac. I. cap, 19. 
ET that & often falls cut, that many ported 
re they become bankrupts, do convey their goods 
other men upon good conſideration, yet ſtill do 
e ſame, py are reputed the owners thereof, and 
ble the fame as their own : 
Bet enacd, that if at any time hereafter any perſon 
perſons ſhall become bankrupt, and at any ſuch time 
they ſhall become bankrupt, ſhall, by the conſent 
M permiſhon of the true owner and proprietary, have 
nen poſſeſſion, order and diſpoſition, any goods ot 
whereof they ſhall be reputed owners, and take 
nthem the fl alteration, or diſpoſition of owners, 
| caſe the ſaid commiſſioners, or the 


* eſtate of the bankrupe.” 

deendant's counſel gave it as a reaſon why Dod- 

rather the goods ſhould ſtill continue in the bank- 

he had a ſufficient lien upon A 
care to ſuhject himſelf to an a- 


a he goods dee ico in own 
Lord 


Legt ener, e 


E Aa not withbut bine difficulties. 
aA ment of fo | 
arif their c 2 by oy of own Ege * 


vas 1 ' be lent 4 0 fferent times 0 
1 nd Our KELL f 


EE 5 Whether Mr. Podfor 5 


to retam two notes delivered to him by Publ 
hy 6Sope ce ag ent, "it 
to the Is oe, that 
fraudulent, 254 d nt pas the 1 the go 
the defendant Dodſon; for the part an ü we 
1 of goods without any poſſeſſion; and te 
Becomes a TY afterwards, that by 
Tn E clauſes in the ſtatue of 70 T. the comm 
ne benefit of e in ge 
e wer ton part of Pete's effects & 
ere Beyond ſea; now it wol 
1 ould deter nnen 
Med: twithſtanding uld adva 
= Dn rt is not an 
e er a commilia 
return before oO 
are in the actual pol 


a Hut otic ofthe cbs in the | 

T. it is a point of v Kue 

do not DSS, pe fey ger 
| the <= of theſe clauſes were ever 1 


enerat cafe, where bills of fale are m 

56ds, and the er A 
; it is Phan withirt the letter of the ſtaturf 

40 fot Wir fie & be ne A front 

1 . the goods 

2-1 | HE words th Age ds - ld v7 eee 
 ftrition; and blub, confieration is dy | 
plicable to an abſolute fale. 

Pawnee has o- n unich i fomething ne 


the £ 011" 
Tt e a e feed wt i he ce 


w 


. 
f 


within the time. Accordiry inal 
D6dſor: vi e op e poſlelßen ner the 
. 2 —— day; and if the banknf 


nets right from the time of the agreement, to = 
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over them as he before had, but was now be- 
1 to the· mortgage, then this caſe is not within 
— of the ſtatute. 3 
here is nothing more common than figntnerits f [ 157 J. 
which/are out upon their ſeveral voyages, as a ſecu- * 
for money; and yet the afßgnee does not lool upon it, and bs 
he has any property, but the aſſignor directs the maſ- q 240 
Tie ſhips as tothe voyage, and every thing neceſſary; ; 
| contratth'of this kind had been conſidered as falling 
n theſe clauſes, this caſe muſt have happened frequent- 5 
would not have been the firſt time of its being 5 
a poidt in the courts in Weſtminſter-hall pavilion + yoo 
heſe dauſes have never been thought of, till — N 
leb bens v. 8 before lord chancellor Talbot, ly 2038, BY et 
ith 4936, Mere à perſon, owner of three boys be the 2076 hny is ſuf 
"the auen Thames, mortgaged them, and after he had fered by the 
ne, was ſuffered by the mortgagee to make uſe-of them 1 
ſamo manner as before for three years together, and — years to- 
u i all intents the viſible awner, and perſons lent gether, and has 
. the” credit 'of bit being the owner, and money lent him 
wore a very ſtrong caſe ; and lord Talbot, upon theſe ;} being the 
reircumflarices, adjudged it to be within "this' fta- owner, they are 
E as this is only one authority, it would not be at = ” 1 
r for-me to determine a caſe of ſuch great Confſe- miſſionof banks 
8 to trade, without thoroughly conſidering it; for if rvpt. 
a void aſſignment, it is void at law, and chen 1 ſhall 
le upon me in equity, abſolutely” . decide a matter 
An properly triable at law. n de e, 
ap other hand, it would certainly be of bad conſe- 
Loud determine this'caſe not to be within the 
x of the ſtatute of the 21 Jac. becauſe it muſt neceſ- 
Open a door to fraud, for traders then might borrow 
7 to the full value of the goods; and though the 
ſuffers them to lie in the hands of the mort- 
b the lender will notwithſtanding ſecure the property // 
Nr, to the prejudice of all the reſt of 8 | 
| hit remains is, Whether Mr. Dodſon is intit 
bod bank notes delivered to him by Peele the k be- ee 
of 400“. each. 9 —— 
| * 8 though the act of rliament of the Where a credi- 
das provided an indemnity for debtors to a Bank- {27 of = bank- 
El their money to him without notice of the — of him, 
pie, "Yet that Obs dges not indemnify a creditor and en action is 
Kipt, ynleſs it appears, that he had no fidtice of gast Þy the 


afbgnees to re- 


ankrup bie A the time of receiving Vis maney. cover back ſuch 
bh 40 money; they 
prove fuch — had notice of the bankruptcy when he received the ſame 


. * B b There 
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. - The courts of law have conſidered chis latter ca 4 
hard one, and always held the aſſignees to a ſtrict pro 
Where, ede The next queſtion will be, in what manner it ful 
a creditor aſter tried? If the aſſignees in this caſe bring an action x; 
8 „ and received to the bankrupt's uſe, the cou 
the proper ac. law will nonſuit them, becauſe the property was c 
1 158 ] out of the bankrupt, as they were transferred for 4; 
tion for the af debt, r 
gnees 18 rover, cauſe here is a tort in detaining of the goods 
8 came rightfully to the poſſeſſion of them), by 
ing, though he delivered to Dodſon after notice of an a& of bankny 
ey for from that time they became the property of the 
bf the goods, Creditors, | Redo 1 
| But if I direct the whole to be tried in trover, it 
create a difficuity as to the two bank notes, and ther 
it will be better to try it upon a feigned iſſue. - 
His lordſhip then directed the two following iſſues: 
_ Firſt, Whether the defendant, Fohn Peele, became 


rupt on the 14th of February 1734, or on any other, 
ler dey? tt 


| 5 8 time of Peele's beam 
bankrupt, the two ſbips, Diggs and Molly, and the 
the aſſignment of the 30th of May 17 34, or any and 
them were the ſhips, goods, and chattels of the difai 
Dodſon? and if found that Peele became bankrupt an 
time than that mentioned in the iſſue, the ſame t1 l 
dorſed on the poſtea, and all further directions reſeti 
after trial. ? 
N. B. The parties afterwards compromiſed it, at 


iſſue was never tried. 


Auguſt the 1ſt 1744. 
Cazsr gg. | | Ex parte Marſh, 
_— XXX. March, a mercer, died poſſeſſed of good! 
itſelf a conſider- A amount of 2000. and upwards ; ſometime 
ation for an = death, his widow married her huſband's journeymm 
o Ones before the marriage articles were entered into, mY 
ihne was intitled to an eſtate of the value of 600/. 
bers wards, and alſo reciting that he had taken the man 
given a bond for ſecuring the ſum of 600/. to nun 
ber ſeparate uſe, and that ſhe ſhould have the poet! 
-- -- + ©» poſe thereof as ſhe ſhould think fit by deed or mh 
— deing alſo in poſſefion of ſome plate belonging! 


* 


1, 


. Bankyup!. 


aud never make or deliver in any inventory at all, no 

ey make up;any account by which: the children « 

have what they were intitled to. An ili 

If this came before the court in a cauſe, would thy 

aide a marriage agreement on ſuch circumſtances? 7 

— — b eps d 0: ,1 
, . | S . 8 another point MI 148} 

| ho Af this was — firſt huſband, and camei th 
ſays, that all —— the adminiftratrix, or into the hands d Ro 
goods inthe poſ- perſam ing that adminiftratrix, this certainly i da 
bankrupt, within the meaning of the ſtatute of the 21 of 7 
whereby he (which fays that all goods in the poſſe 107 of a bat nu 

ns e whereby he-gains a general credit, ſhall be liable tn hüt 
liable to his cre- dithrs) becauſe here the adminiſtratix had them in « 
ditors, relates to droit, and the huſband could have them in no better K At 

0 U parks and therefore not at all liable to the debts of the f 


— 3 Aut, huſband; for the meaning of the ſtatute (if it is poſiiſ h 

rern 

are very y penned) is I to | 

bankrupt has in hig otun rigbt. he 

Mis dordſhip therefore directed the children of Eu 
bud and to be admitted. creditors under Mar /'s conn 

for the 600l. and the plate to be delivered up to then. 


= 


[ 160 Oeser the 22d 1746. 


Brown agree of Roger Williams,  bantrupt, v K 
c 421 96. (n en —_ and W N f | 
X. W. and his OGER-WILLIAMS, and his partner Jer 
partner gave # N. Wilder, gave à bond to the defendant Heathod 
1200l. and the 4 200. and on the ſame day executed a deed of affigni 
teme day by by which it was agreed, if default ſhould be made in} 
. ment of the money advanced by Heathcote, William 
ods in two Wilder ſhould make over to the defendant Heath 
ſhip then at ſea, order, the goods in the two ſhips Samuel and Molly, 
ene 
of in- | © 


: 


D) 
wm | 


3 F 


41382575 


£3 


France, containing the ſaid goods as a collateral ſecurity; the latter indorſed t0 
for mer not. The inen by the aſſignee of R. W. now a bankrupt, ſor theſe 
inhiting that R. W. aQted as the viſible owner of the ſhip and cargo, being not pal! 

fſeſhon of H. and the efore the plaintiff intitled thereto for the benefit of ibe © 5 
arge. The court of opinion that every thing which could ſhew 2 right to the ſhip 
being delivered oyer to H. R. W. could no longer be ſaid to have the order and i 7 
5 them, and therefore not within the. meaning of the 21 Jac. cap, 19. and conſegu 
as 2 Tight to retain the ſhip and cargo, till the principal fam” of 12001, and 18 
{aus | hed, ATITICNY 7} Sul in © 17 0%, +: > —_—_— 


i 
„ 


8 82 
© > w 


Fg 


- 3 f > 


„ 


ap. 189 
nt de the proceed of the returns of the ſaid goods | 
Ee en port'in--England, and that hould be 

to Williams and Wilder, and 


ney ariſing from thence in ſatisfaction of his bond, and 
there ſhould be any-overplus, to pay it to Williams. 
Roger Williams did accordingly 2 over to the de- 
lant Heathcote thirteen bills of lading, and ſeveral 
eier f inſurance, containing the in the ſhip 
nuel and y, as a collateral ſecurity for the ſum of 
ol, the: latter were indorſed to the defendant Heath-< 
but the former were not. | 
At the time of theſe tranſactions between Williams and 
atheote, the ſhip was at ſea in a voyage to Guinea. 
he bill is for theſe goods by the plaintiff as 
afhgnee of Roger Williams, who is now become a 
he aſſignment to Heathcote bears date the 1oth of 
rr | 
he hip Samuel and Molly came home the 19th of 
A | 
he commiſſion of bankruptcy againſt Williams iſſued 
27th of October 1738. 8 
Roger Williams was found a bankrupt as far back as 
ITS 7 1 on . 
leparate commiſſion of bankruptcy has been alſo taken 
againſt Jeremiah Wilder. 5 8 
ie counſel for the plaintiff inſiſted, that this aſſign- 
to-Heathcate will not bind the creditors under the 
multon, as Roger Williams, the affignor, acted till 

nhble owner, for the ſhip and cargo were not put 
the poſſe flion' of -Heathcote ; and therefore the plain- 
a the aſſignee under the commiſſion of bankruptcy 
— is intitled to the cargo for the benefit of [ 161 J 

tors/at large. 0 many 
onthe plaintiff was cited the caſe of Bourne, affignee 276 E. alügs 
ele, 2 bankrupt, V. Dodſon, the 4th of December over barges to 
o and of -Ryal v. 8 March the roth 1743, 3: who fuflers 
ihe caſe of Stevens v. Sole, before lord Talbot, who poſſeſſion ; this" 
& opinion that an aſſignment of by a perſon, is a fraud on 
» nobithſtanding ſuch aſſignment, kept- poſſeffion of jÞ* creditors at 
Mages, and worked them, was a fraud on the credi- baczes may be 
a | tors ſeized under a 


too 


commiſſion of 
bankruptcy 
taken out after 
; 2 againlt 


That ſuch a contract as the defendant made with Vi 
liams was a perfect and complete ſale, without the dein 


poſſeſſion of them might likewiſe have been delivered. 


virtue thereof, and had a right to retain them againlt 


ſtances 


prevailed, though the court leans ſtrongly againſt 


Bankrupt. 
tors PO r be 
property e creditors, and lawfully ſeized under 
commiſſion againſt the affignor. | 
Mr. Noel for the defendant Heathcote. | 
At the time of the aſſignment the ſhips were adu 
ſailed and gone abroad, and therefore the delivery of i 

ips and cargos to the defendant Heathcote was imm 
fible. In the caſe of Bourne v. Dodſon, your lor 
doubted whether the -ſtatute of the 21 Fac. 1. cap. 106 
tended to a mortgage of goods, and was rather incline 
think the act confined it to an abſolute ſale. . 

The caſe of Ryal v. Stevens was an aſſignment d 
brewhouſe and utenſils here in England; ſo that the 
ſeſſion there was capable of being delivered, and car 
quently different from the preſent. | 
Stevens v. Sole is alſo different; for the barges w 
actually worked in the river Thames, and therefore! 


le further inſiſted this was an actual aſſignment, 
policies of inſurance being indorſed to the defendant Ha 


Mr. Wilbraham of the ſame fide argued, 


of the goods. That if it was not a legal affignment, 
the defendant had an equitable lien upon the good 


plaintiff, as an aſſignee under the commiſſion of bankn 
againſt Williams; and in ſupport of this cited Tay 
Wheeler, 2 Vern. 564. W | 
Lord Chancellor. In the extent in which this caſe 
been argued at the bar, it is a queſtion of very great a 
ſequence. But I would obſerve in the firſt place, ts 
a caſe which has come ſeldom before the court, and 1 
ſtronger in favour of the defendant than ſuch caſes gene 
ly are. For the common caſes are, where the creditor 
pretended to ſet up a demand for an old debt, and 
282 at that time been in declining cite 

3 this ereditor, in order to gain a preteen 
has procured an aſſignment of goods from the debto!," 
ſoon after becomes a bankrupt ; yet even in ſome of | 
caſes, if the creditor appears to be a bona fide one, he 


creditor in favour of the creditors at large. 


Here the bond to the defendant Heathcote, and 


w 
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ament bear date the ſame-day ; therefore this caſe ſtands 

r of any colour of fraud, with a view to gain to him- 

a preference to other creditors. I mention this to [C1621 
in how much more favourable a light this defendant - 

is than in the common caſes. n 

The caſe of Jacobs v. Shepherd, that was originally 

ard before fir Joſeph Jekyll, was an affignment of 

ads, which: at the time of the aſſignment were 22 

ond ſea; and yet fir Joſeph ſet it aſide, as the borrower 

; then in failing circumſtances ; but lord chancellor King 

on an appeal reverſed the decree at the Rolls. 

| will firſt conſider the caſe on general rules both of law Where there is 
[t has been inſiſted by the plaintiff's counſel, that this bound cargo, it 
ment to Heathcote is no legal bill of fale, or legal aſ- is complete 
ment to him of theſe goods. 0 2 7 — 
ind it muſt be admitted as to the homeward bound delivered to the 
po, it is no legal aſſignment. | _ -,, allignee, 
But it has been carried ſtill further by the plaintiff's 

insel, for they have likewiſe inſiſted the aſſignment does 
amount to a bill of fale of the outward bound Cargo, 


want of a delivery of the goods themſelves to 
bo 2x2 wit 'F: nd — | 
am of opinion that a delivery in this particular inſtance 
not abſolutely neceſſary — make it a complete con- 
t as in the caſe of a horſe ſold in a market overt, if the 
7 pays the money for him, he may maintain an ac- 
againſt the ſeller, without ſhewing a delivery of the 
e. It is true, the want of a delivery is often an ob- 
on, and a material one: But how? Why as a badge 
Raud ; for where a ſubſequent creditor has taken the 
in execution, a prior creditor muſt ſhew a delivery, 
Twine's 3 Co. 80. 8 7 7; 
it has been alſo inſiſted on the part of the plaintiff, Indorſing bills 
there are no proper words of aſſignment in the deed ; * 
vio far of opinion with the plaintiff, that what has affignment, un- 
done in this caſe. does not amount to a ſufficient legal leſs the goods 
een if there had been an indorſement of the bills re Gireted to 
a lg, it is no actual aſhgnment unleſs the goods Were the aſſignee. 
to be delivered to the aſſignee. 
then. the queſtion will come to this, Whether the Aſſignees under 
icant Heathcote hath not a ſufficient lien upon the 28 
An point of equity? For it has been truly faid, that tele lubject to 
pes under a commiſſion of bankruptcy muſt take ſub- all cquitable 
v all equitable liens againſt the bankrupt himſelf. decker vine 
© ſelf, 


cab of 


199 | Bankrupt. | 
. The caſe- of Taylor d. Wheeler is exactly in pig 
— *); NT td UG | Poup 

of © In the caſe of Cock v Goodfellow, Trin. term the $4 

es in . Geo. 1. lord Macclesfield was of the ſame opinion. Ty 
for « y21uav'e ground the court goes upon is this ; chat aſfighees of hu 
are good againſt pts," though they are truſtees for creditors, yet ſtandj 
ere — — the place of the bankrupts, and they can take in no bei 
bankruptcy, manner than he could; therefore affignments of cholyj 
action 1 valuable conſideration have been held g 

If this is an affignment therefore for a valuable conf 
„tion; e args. in equity in favour of the defend 

#263 * Heathcote. It is very true, the deed is not an actulg 
„ſignment, but yet there is ſufficient upon the faced 

to-ſhew, that Heathcote had a and lien upon 

goods, by virtue of the loan of the x200/. The police 
ce have been indorſed to him, though the bil 

Jading and invoices have not. 

I will firſt confider the caſe on general rules of eq 
8 Roger Williams had declared only by the 
that though he kept the poſſeſſion of theſe goods, f 

mould ſtill remain as a collateral ſecurity to the defend 
Heathcote, it would have been an equitable-lien. 
It has been further objected by the plaintiff's cou 
chat all this was executory only, and no lien gained til 

came home. This is by no means a neceffarya 
ce from the clauſes in the deed, and beſides the 
ane dlauſe which expreſsly enables Heathcote to ſell and 
poſe of ſuch effects, and keep the money ariſing then 
fatisfaction of his bond, upon returning the overpl 

Williams. . Therefore taking into conſideration the 

of this deed ;;. it amounts to an equitable lien upon fl 

goods, as a covenant to execute a power is confident 

, Vide lord Coventry's eaſe. And I am of op 

as this appears to be a fair tranſaction, and money a0 

paid, and not an. old creditor endeavouring to get an u 

e, that it ought to be ſupported in equity. 
I ſally} in the ſecond place, conſider what bas! 
_ urged by plaintiff's counſel upon the clauſes in the 21 

cap. x9. that theſe goods, by virtue of that ſtatuty 
velbkeck in the affighees of the bankrupt, for want - 

_ delivery of them to the defendant Heathcote by 8 
Williams, and that the defendant can only come 8 

- creditor under the commiſſion, and'is not intitled ton 

them till his Whole T2001. is fatisfied. © | 
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Bankrupt; 


(has been inſiſted, that as there was no indorſement of 
vlls of lading and invoice to the defendant Heathcote, 
were left under the ſole direction and diſpoſition of the 
krupt ; and therefore are ſubject to the clauſes in the 
nt. If this doctrine ſhould prevail, it 
d be attended with the moſt miſchievous conſequence. 
dre has been no determination upon theſe clauſes; ſo 
according to the rule in reſpect to laws in other coun- 
they might be ſajd. to be gone jnto deſuetude. 

dich a conſtruction would bind up property, fo that it 
u be a great detriment to trade and commerce in 


do not think theſe clauſes * were ever meant to extend 
ortgages or pledges for money or goods, becauſe it is 
obe in an aſſignment of goods beyond ſea, that they 
be delivered over to the aſſignee. ' 88 
If any perſon ſhall become bankrupt, and at ſuch 
me-as they ſhall ſo become bankrupt, ſhall by the con- 
ent and permiſfſion of the true owner and proprietary, 
ave in their 7 order, and diſpoſition, any g. 
hereof they ſhall be reputed otoners, and take upon 
hem the fale, alteration, or diſpoſition as owners, that 
every ſuch caſe the ſaid commiſſioners ſhall 'have 
wer to fell and diſpoſe the fame to and for the bene- 
of the creditors, which ſhall ſeek relief by the faid 
dmmiſſion,”as fully as any other part of the eſtate of 
> bankrupt.” euch:! 

de act does not confine it merely to having the goods 
In their poſſeſſion, but alſo the order and diſpoſition 


bereef they hall be reputed owners.” 

o apply tis to the preſent caſe. With regard to the 
there is no colour to ſay it was ſo left in Williams's 
ton, as that he could take upon him the order and 
tion thereof. TE 

onlider it in the other reſpects. The bills of {ain 
nvoce-were delivered by Williams and Heathcote, ſa 
every thing which could ſhew a right to the goods was 
red gyer to Heathcote ; then how could Williams be 
bo have the order and diſpoſitiot of them: 

an of opinion therefore upon the whole, that this is 
vithin the meaning of the act of parliament of the 


* Vide 2 Burr. 941. 


91. J. CG 21 Jac. 


of, "which is explained by the words that follow, 
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Clauſe of the 
ſtatute in queſ- 
tion. 
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194 Bankrypt, 
21 Fac, 1. without entering into the nicety of the w 
true owner and proprietary; and I do agree with Mr. N 
braham, that in this court the mortgagors as having m 
the largeſt ſhare in the eſtate, are conſidered as onen 
having the property in it; and for that reaſon mor 
are not within the intention of this act. i 

Let it be referred to the maſter, ta take an accom 
what is due to the defendant, far the ſym of 11 60l 
of the ſum of 1200/. mentioned in the condition dt 
bond dated the roth of January 1736, and in the ink 
ture of the ſame date; and alſo for the ſum of 25/. 1 
wards advanced by him, upon ar inſurance of the g 
mentioned in the ſaid indenture, together with intex{l 

the ſame, at the rate of 5 per ceut. per ann. and the 
fendants Heathcote and Martin are to come to an 20 
before the maſter for the goods and effects, part d 
cargos of the two ſhips called the Samuel and Maly 
8955 Ann Billander; and the produce af the ſaid ſhips, 
what ſhall be coming on the ſaid account of the ſaid gn 
and effects, and alſe the produce of the ſaid ſhips, is 
applied in the firſt-place, in payment of what ſl 
found due to the defendant Heathcote for his principal 
tereſt and coſts, and to the defendant Martin for his a 
but in cafe the money that ſhall be coming on the lava 
count of goods and effects, and alſo of the produce i 
ſaid ſhips, ſhall not be ſufficient to pay unto the ſaid 0 
dant what ſhall be found due to him for principal, in 
and coſts as aforeſaid, then the ſaid defendant Heath 
to be at liberty to come in for the reſidue, as a cn 
under the reſpective commiſſions awarded againſt th 
Roger Williams and Jeremiah Wilder, and to rect 
dividend in reſpect thereof, in proportion with thet 
creditor s 3 rr | „ 2 & ow 


[166] Jian the 27th 1749, 


Sir Malthus Ryall and others, a ignees of : 1 
q William Harveſt a bankrupt, 2 n 
Rolle, executor of Jonathan Stevens, and Nefend 


Ca 5 97. others, ee 1 
peo the con- T ORD Hardwicke chancellor, affiſted by William 
AiruQtion of 2r L lord chief Juſtice of the court of King's Pen 


Jac. ap. 9, ee, Thomas Parker lord chief baron of the court of Bi 


11. determined” 9 
dylord chancel- quer, and fir Thomas Burnet one of the juſtices o 


bellen adladee, £Ourt of Common Pleas, ©" 


| Bankr rþt. 
+. Juſtice Burnet. William Harveſt, a trader within 
batikrupt acts, being indebted to Benjamin and Joſeph 
mkins, did by indenture of the 2d of June I7 32, de- 
is houſe, brewhouſe, and outhouſes, and coppers 
Utenſils fixt, or belonging to the brewhouſe, for a 
of 500 years, redeemable upon payment of 1500/. 


intereſt. 


dn the 15th of October 1736, Harveſt entered into 


e the defendant was executor, and the utenſils and 
& in trade were appraiſed at 14,0007. and Harveſt con- 


*. 


one moi 


de a bankrupt. 


tion of 40007. did, by way of ſecuring the ſame, aſ- 
over his moiety of the utenſils and ſtock in trade to 
Potter in truſt for Stevens, and there was a clauſe in 
mortgage to ſecure any ſums that ſhould be after- 
ds lent, j 
ir Thomas Reynell having entered into two bonds as a 
for Harveſt, he on the roth of December 1737, in 
bderation of 1000. affigned one ſeventh of his moiet 
e partnerſhip ſock, c. to fir Thomas Reynell, wi 
eazance to be void upon his indemnifying him againſt 
bonds: the houſe and brewhouſe, with the outhouſes, 
been mortgaged to the Tomkins's in 1725, for ſe- 
hg 12007. and in 1731, this mortgage was aſſigned 
o one Baugh, who in November 1736, reconveyed 
ne utenſils to William Harveſt the bankrupt. 
7 indentures of leaſe and releaſe bearing date the 6th 
jth of September 1738, Baugh, in conſideration of the 
eipal money, by the direction of Harveſt, aſſigned 
his mortgage to Stevens, and Harveſt aſſigned over a 
of the utenſils, as a collateral ſecurity ; upon this 
Rage 23550. is due, /o that it is plain, that this mart- 
| will be preferred, as to the real eftate, to the Tom- 
i, but their: mortgage will be preferred as to the colla- 
ſecurity of the utenſils : the laſt mortgage is of Wil- 
Harveſt to his ſon George, dated the 6th of March 
of one ſeventh part of his ſtock, &c. for rooo!. 
de queſtion is, Whether all, or any, and which of 
mortgapees will be intitled to reſort to the utenſils, &c. 
Vatisfaion, or whether they muſt come in under the 
lion? And it depends upon this, Whether theſe 
$548, or any, and which of them, did not ſo per- 
C 2 mit 


195 
money upon a 
conditional fale 
of goods, and 
does not infiit 
upon a delivery 
thereof, he con» 
fdes in the cre- 
dit of the ven- 
dor, and not on 
any real or par- 


ticular ſecurity, 

erſhip with Jonathan Stevens deceaſed, to whom and ought to 
come in under 

a commiſſion of 


bankruptcy 


| e to Stevens; they carried on the againſt the ven- 
jointly till 


26th of June 1740, when Harveſt be- Jor ty mack no 
that places a 


Mn the 24th of December 1736, Harveſt, in conſi- confidence in 


the bankrupt 
perſonally, 
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- mit the bankrupt to continue in poſſeſſion, as to be wii 
the expreſs words of the ſtatute of the 21 Fac. 1, cop, 
J will conſider this queſtion in three lights. 

Firſt, The nature of a mortgage or conditional fl 
ſpecific goods or things in poſſsthon, (of which there mi 
have been an actual delivery), where the bankrupt is| 
fered to continue in poſſeſſion till his bankruptcy, | 
whether there is any difference betwixt ſuch a ng 
1 when made to a ſtranger, or when made to 2 jt 

ner | 
Secondly, The nature of three of theſe mortgage 
ſtrangers, as ſales partly of things in poſſeſñon, as ut 
ſils, &c. and partly of choſes in action, as debts ardy 
fits in trade. 

'Thirdly, Whether there will be any difference as tot 
general rule, betwixt ſuch a mortgage made to a part 
and made to a ſtranger. | 
Although the preſent queſtion muſt be determined u 
the conſtruction of the ſtatute of the 21 Jac. x. yet it i 
ceſſary to cunſider the conditional creditors as to their 
before that ſtatute ; but it is previouſly neceſſary to d 
the caſe of arguments drawn from the nature of pz 
which are foreign to the preſent queſtion. 

It is contended that pawns among the Romans requ 
2 delivery, but that mortgages did not. 

As to the Roman law, there was an authority cited 
Fuſt. Inft. lib. 4. tit. 6. ſec. 3. Nam pignoris appelu 
cam proprie rem contineri dicimus, que ſimul etiam tr 
tur crediteri, maxi me fi mobilis fit ; at eam, que ſit 
ditione nada conventione tenetur, proprie hypothece appt 
tione contineri dicimus. If this paſſage ſtood along 
might go a great way to prove what it was cited for: 
when 1 produce authorities to ſhew that prgnus is 2 
without a. delivery as with one, it muſt be allowed 
theſe paſſages have been ſo interpreted, that pig 
only be of goods capable of delivery, and hypativ 
uy not capable of delivery. Domat. J. I. c. I. 

00d, lib. 3. cap. 2. p. 219. Dig. 50. f. 16. 

Delivery 1s then not of the eſſence of a pawn in tte 
man law; and other countries adopting the Romm 
have corrected this, that if a pawn; be not delves 
ſhall not effect a purchaſer for a valuable confident 
but if this had been the true diſtinction, it would hu 
influence, unleſs the Roman hypotheca and an An 
mortgage were of the ſame nature, which they 4" 


Hanty upt. 4 
thera gave only a lien and no property, with a 
1 5 2244 63 ere of the condition; a mortgage 
us, is an immediate conveyance with a power to res 
m, and gives a legal property. | . * 
x man gives an hypotbeca or pignus with a condition, 
+ if the money is not paid at a day, the pawnee ſhall 
Wy the goods at ſuch a price ; that is not in the nature 
2 pawn, but a ſale. . Cod. J. 4. f. 54. J. 2. Si 
dum parentes tui ea lege vendiderunt : [ut] froe ipſ, 
heredes eorum emptori pretium quandocunque, vel intra 
a tempora obtuliſſent, reſtitueretur; teque parato ſatis- 
4 conditiont dictæ, heres emptori nom paret, ut con- 
us fides ſervetur, attio præſcriptis verbis, vel ex ven- 
tibi dabitur : habitur ratione eorum, quæ poſt oblatam 
ao quantitatem ex eo funds adverſarim pervenerunt. 
Is 1$ the deſcription of an Engliſh mortgage in the Ro- 
law; and as to the ſale of moveables, Cod. I. 4. f. 54. 
Si a te comparavit is, cujus meminiſti, & conuenit, nt 
tra certum tempus ſoluta fuerit data quantitas, fit res 
pta, remitti hanc conventionem reſcripto naſtro nan jure 
Sed ſi ſe ſubtrabat ut jure dominii eandem rem re- 
at : denunciationis et obſignationis depoſitioniſgue reme- 
ontra fraudem potes juri tuo conſulere. | 
ll that can be argued from the Roman law with regard 
uuns will be foreign to the queſtion, and ſo will what 
be argued from the Engliſh law with regard to pawns, 
lelivery is of the effence of an Sughd pawn, 5 H. 7.1. 
Title Pledges, pl. 20. Title Treſpaſs, pl. 271. and 
Nep. 429. and no authority contradicts theſe reſolu- 


$ but of bailments to a third perfon, to fell for the 
at creditors: and it is true, that in theſe cafes, the cre- 
will have an intereſt in the performance of the con- 
and may ſue the baillee. 

here is ſcarce any book that treats upon pawns, but 
ders them as in the poſſeſſion of the pawnee ; as where 
gated whether a pawn may be uſed ; and the diffe- 
hid down. between a pawn and a diſtreſs is, that a 
may not be uſed, becauſe the party in that caſe 
into poſſeſſion by act of law, and in the other by the 
Ie party. Owen 124. 2 Raym. 917. Salk. 522. 
and Bernard. | 

ie diſtinftion between mortgages and pawns is laid 
Lin Ney 137. and in Cre. Fac. 245- 1. There is a 


+ for the mortgagee has an abſolute intereſt ar ; 
Þ and, 


2 Leen. 30. and Yelv. 164. are both caſes not of 


ce between morigaging of lands and pledging of 
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againſt it, that it ball be void. There is no diſind 


looked upod as fraudulent. 


cauſe the vendor was left in poſſeſſion, and tradedi 
why a buyer ſhould leave goods in the hands of the 
credit. 


| made it fraudulent. 


it is calculated to deceive creditors : as to the Par 
goods, I have no way of coming to the knowledge 


Bankrupt. © 
land, whereas the other has but 4 ſpecial . ropery perly it 
772 to detain them for his S Pb. eng 

et aP, fir John Ratcliffe verſ. Davies. | 

2 Yelverton 178. The delivery is nothing but the 
cuſtody, arid it is not like to a mortgage; for then le. 
has intereſt ought to have the money, but in the aſe 
pledge, it is only a ſpecial property in him that tale 
and the property continues in the firſt owner, y 
tender of the money ſecured 7 the pawn, by the pay 
the property, - notwithſtanding the refuſal, is reduced d 
ſtantly to the pawner without claim. S. C. 2 Bulf, 

The next queſtion to be conſidered, will be in relathy 
the condition of creditors where the debtor contigus 


poſſeſſion of the goods mortgaged : this was fraudulat 
common law, and the 13 Eliz. cap. 5. ſec. 1, 2. pro 


whether the fale be abſolute or conditional : court 
ny and juries are to conſider upon the whole evid 
whether the conveyance was made with a view to de 


This act does not extend to conveyances upon g 
conſideration, unlefs the circumſtances have the appean 
of a deſign to deceive creditors ; but where the good 
deeds have been left with the vendor ſo notoriouſly, w! 
there could be no defign to defraud, this has never | 


 Twine's caſe, 3 Co. 80. is a leading caſe upon fral 
this act; the tranſition there was held fraudulent, thy 
upon good conſideration, for that it was not bona fids 


the credit of the goods ſold : it is hard to aſſign 2 U 
unleſs to give him a falſe appearance of circumſtances 


It was inſiſted, that there were ſeveral caſes that 
made a diſtinction as to the poſſeſſion, after a conan 
fale, betwixt ſuch conditional and an abſolute cone 
of lands and goods. I will ſhew that the caſe of ant 
not applicable. 2 Bulff. 226. 1 Ro. Rep. 3. rel 
That the grantor's poſſeſſion of the land was not ffn 
lent; but lord Coke faid, That if the grantor had 
tinued in poſſeſſion of the original leaſe, that would 


Poſſeſſion can be no otherwiſe a badge of fraud, tid 


Bankrupt, 

er; but þ ſeeing who is in poſſeſſlon of them; but the 
eſhon of land is of a different nature; for a man may 
in poſſeſhon of lands as a tenant at will, as a mort+ 
ar js to the mortgagee, before the condition, | 

\ purchaſer. may call for the title deeds, and need not 
deceived unleſs he will : but this is not the caſe of 
is, where they are left in the poſſeſſion of the ſeller : a 
ad mortgagee ſhall neyer be compelled to diſcover his 


d to draw him in by leaving his title deeds in the 
ragor's, hands, There may be a caſe, as in Eg. Caf, 
321. fl. 7. where leaving title deeds with the mort- 
er will not be conſtrued as a badge of fraud, on ac- 
t of the particular circumſtances, | 
caſe. was cited Pr. Ch. 285. There a ſupercargo 
Ing ſhipped goods of his own, borrowed money at 40 
cent. and made a bill of ſale of the goods to the 
uff; the goods were carried and fold abroad; and upon 
jeſtion betwixt the particular vendee of theſe goods, and 


ur of the vendee ; he took no diſtinction betwixt con- 
nal and abſolute ſales, but founded his determination 
the fairneſs of the tranſactions; his words are, That 
re was no poſſeſſion calculated to acquire a falſe cre- 
it,” which is a plain declaration, that a poſſeſſion ſs 
lated as to acquire a falſe credit, would have made 
rankcton void. There is a further ſaying in the re- 
Mas it is true, in caſe of a bankrupt, luck keeping in 
Mon after a ſale will make the ſale void. | | 
bis muſt mean ſuch poſſeſſion as would give a falſe 
t; ang all that is laid down there is, that a poſſeſſion to 
ne credit, would make ſuch a tranſaction void, 
rwie not. | 
Neger and Wills, 1-Raym. 286. and caſes in the time 
bg William the Third, 159. From both theſe re- 
FIC appears, that the caſe was ſo defectively ſtated, that 
ourt:could form na judgment upon it, but ſent it back 
for anew trjal, and the gdictum of lord chief juſtice 
Wagen the caſe for which it was cited; no notice 
Elatutes of bankrupts was taken in the whole caſe ; 
alt takes it up, upon the fraud, and gives it as his 
on, Mat it was not fraudulent; and it is very clear that 


Fo not the diſtinction betwixt a conditional and abſolute 


50 bich W with him at all. He diſtinguiſhes be- 
ate to a landlord, and to any other creditqt; 
r it was his opinion, that it was not fraudulent in the 


3 Hill. 218. becauſe the firſt mortgagee has contri- 


nent creditor of the vendor's, lord Cowper decreed in 
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20 | Bankrupt, 
9 eaſe-of a landlord, From all theſe caſes it appezrs,4 
upon the coniſtructjon of the ſtatute of the 1 3th of N 
there is no room to make a diſtinction betwixt condite 
and abſolute ſales of goods, if made to defraud credim 
but a court or jury are left to conſider of this from theg 
cumſtances of the caſe. 2. 

Ihe legiſlature have thought neceſſary to deſcribe x 
goods were a bankrupt's or not, and for this purpoſe 
21| of Jac. 1. was made; and by that act the 10k f 
tion, which is the preamble to the 11th ſection, though 
is printed with the former ſection, by miſtake, ſays, « 
for that it often falls out that many perſons, before 
become bankrupts, do convey their goods to otheip 
upon good conſideration, yet ſtill do keep the fame; 
are reputed the owners thereof, and diſpoſe the ſan 

their own,” | 
Now merely conſidering things in poſſeſſion, the mid 
was, that theſe perſons, before the act, made overt 
* and yet were ſuffered to continue in poſſeſſion 
the goods were ſtill their own ; and this was the th 
intended to be remedied, and there is no diſtinction r 
here between abſolute and conditional ſales. 
Den Goptfiler the enacting clauſe, He it enacted, 
<< if at any time hereafter any perſon or perſons hal 
come bankrupt, and at ſuch time as they ſhall © 
come bankrupt, ſhall by the conſent and permilia 
ehe true awner and proprietary, have in their polkd 
* order, and diſpoſition, any goods or chattels wi 
8 they ſhall be reputed owners, and take upon them 
Le alteration, or diſpoſition as owners, that in 
ſuch caſe the ſajd commiſhoners ſhall have power i 
and diſpoſe the ſame, as fully as any other pat # 
+ bankrupt's eſtate.” ah. 
Aliſtinction betwixt abſolute and conditional fales, f 
enacting elauſe will take in the one as well as the oft 
Tbe only ching contended for is, whether the mot 
ſhall be cenſidered as the true owner, or the mort 
and there is no doubt the conditional vendee is tru 
or proprietury; and there is no reaſon to make a dim 
[ 170 J between an absolute and conditional vendee, but by4 
founding the differenee betwixt 3 and mont 
There might ſome doubt ariſe, if this was the #3 
. Pawn, as in che caſe 3 Bulftrode 17. but it cu 
goubted in'the caſe of a mortgage, for it is an um 


2 


to the mortgage; and the mortgagor may 
in, or 


gain, or redeem by favour of a court of equity, yet ti 
ie the vendee is the — NR by © delivery ; 
On a pawn, the 1 a ry; but on 
on or abſdhute fale, fale is 7 5 
tra, and the party is intitled to a delivery of the 
ods as ſoon as he has paid the price. Sell. 173. Dyer 


gon. | 

If e vendee pays money, and does 
inſiſt upon a delivery of the goods, he confides in the 
dit of the vendor, and not in any real or particular ſecu- 


h as any other perſon that places a confidence in the 
pt, and not in any other ſecurity. 
ks there is no authority to warrant a diſtinction betwixt 
plute and conditional fales, fo there is a caſe that deſtroys 
Stevens v. Sole in Chanc. Trin. 17 36, a trader within 
ſtatute having poſſeſſion of a leaſehold eſtate, _— it, 
made a bill of fale of three hoys redeemable. wr þ 
kt, he became a bankrupt, the defendants were the aſ- 
des, and the plaintiff brought a bill to be paid his prin- 
Ke. or to foreloſe ; and it was admitted that the 
hold was inſufficient to pay the plaintiff; but as to the 
6, it was inſiſted that as the bankrupt had continued in 
ion of them, they were liable to the commiſſion. 
ard Talbot decreed upon this admiſſion, that there 
ud be a forecloſure as to the leaſehold, and that the 
af ſhould be admitted under the commiſſion for fo 
V of his debt as the leaſehold would not fatisfy ; and 
ed that the money e the ſale of the h 
0 the creditors under the 
t it was inſiſted, that there has been a ſubſequent 
mray to this, Bourne, aſſignee of Peele v. Dodſon, 
% 1740, in Chancery. It is ſufficient to ſay there 
Mat" caſe no judicial determination. Lord chan- 
Gd then conſider the inconveniencies that might ariſe, 
be held that ſhips at ſea, of which no poſſeſſion 
be delivered till their return, ſhould be ſubject to a 
Me was 
; Brown v. Heatheote. Williams and Wilder, part- 
indebted to Heathcote in 12001. affigned their ſhips 
and delivered over the charter party, invoice, &c. 
ans became a baukrupt, and the ſhips came home, 
I. I, | D d 1 a and 


houle 


„ and ought to come in, under the commiſſion, as 


another caſe before lord Hardwicke, OR. 22, 


202 


was delivered over to the aſſignee, and all means were o 
to obtain an actual delivery as ſoon as the ſhips came hy 
and that the ſtatute was deſigned againſt thoſe only, 


[171] 


. diſſent, as to the poſſeſſion of ſhips at ſea, and fo not 
in the words of the act, nor within the reaſon of it, wh 


the owners had delivered over every evidence of ore 


Owners. 
warehouſe is a delivery of the goods in it. 


.mortgages are 0 


empted by the firſt mortgage; but as to the utens 


— partner is poſſeſſed per mie et per tout, and 


vens permitting Harveſt to continue as half owner 


and it was contended that as here was no delivety d f 
poſſeſſion, it was within the ſtatutes ; but lord Hard 


Bankrupt,” 
was of a contrary opinion, as every evidence of owned 


had neglected ſome act to put themſelves in poſſelſia 
the goods conveyed, and by that means had led d 
people into a deceit ;- that there could be no conſe 


was to hinder perſons from gaining a falſe credit, for} 
and could not prove by any other means that they 


1 ſhould think that the delivering over of the munim 
was a delivery of the ſhip, as the delivery of the keys 


Now to apply this to the two mortgages j thu 
. Tompkins, in 1723; and that of Stevens in 1738. 
{ « leaſe with fixtures and moveable got 
as to the fixtures, nobody can remove them till the n 
gage is ſatisfied ; for though a leſſee may remove tut 
during his term, yer if he leaſes his whole term, he al 
any more than a leſſor during the term, and a ſheriff 
take them in execution. Salt. 368, Poole's caſe. 
the utenſils not fixed, they will come under the ſamet 
ſideration as goods granted without a delivery of poli 
A leaſe of an houſe with moveables is only a giftd 
utenſils during the term. Spencer's caſe, 5 Co. th 
i And. 4. Dy. 212. 5. " 
2. As to the fixtures, we need not conſider them 
regard to the mortgage in 1738, becauſe they will de 


fixed, they will ſtand in the ſame condition as othe!s.] 


no actual delivery can be made to him; but the. 
againſt the ſtatute is permitting one to continue in 
fion, when he has fold all the goods to another, 
thereby intitled to the poſſeſſion of the entirety ; 


is the caſe mentioned in the ſtatute. /- 
As to the mortgages of one ſeventh ſhare of the! 
rupt's-moiety of the partnerſhip ſtock, &c. in trade 
Igo into the conſideration of this, I will conſider # 
or an aſſignment of a mere cheſe in ation. 


* 
\Baukrapt; 


enable in equity, and not at common law. The reaſon 


ing any thing into poſſeſſion as neceſſary, as the deliv 
the thing itſelf in the other caſe? Suppoſe a trader 2 


bond-in his poſſeſſion, why ſhould not that be within 


A bond debt is a chattel, though ſome doubt has been 
de of this; but the doubt ariſes from hence, not that 
are not chattels, in their nature, but that they are not 
table to a common perſon; hut if they were granted to 
king, they would paſs as chattels. Bro. Prerogative 40. 
17. 1 4 

uf 4 Ford and Sheldon's caſe, the reſolution there 
that perſonal actions are as well included within the 
rd goods, as goods in poſſeſſion; therefare if a bond is. 
hattel,-and-:the aſhgnment is a conyeyance of it, the 
d being left in the hands of the aſſignor, is in his poſ- 
ion, and he may affign it to a ſecond aſſignee, or may 
wit to any. creditor, as an evidence of ſa much money 
ing to him, and deceive him by it, And as he can 
ewby no other means, but by the conſent of the true 


an equity, he may thank himſelf for it. | 
In ee of lands, poſſeſſion need not be delivered, 
eine deeds muſt ; and ſo ſhould the deeds and ſe. 


es ß ches in action. It is ſaid, that a debt in trade 
mee uche in action, and will paſs by an aſſignment 


neeaBoruSmall:and Oudley, 2 Vm. 427. Mr. Juſ- 
bBurnet ifiatedthis--caſe and the reaſon of the judg- 
7 e, 1 25 

mn obſervation; was made, that this was an aſſignment 
hans in another man's trade, and not in his own ; 
ie ca reaſon” of it might be, that here he could 
©n0 polleſion. ' And a ſtreſs was laid upon this. 

hen man in his own trade is in poſſeſſion of the choſes 
en that ariſe from his own goods, and can put an- 
r m polleflion, either by giving him the ſecurities or by 


aan EEE ET EE 


_ 


The-ſimpleſt caſe is of a bond; ſuch choſerin ach ian is 
becanſe* the "alfipnor can furniſh the aſſignee with all 
means of redueing it into poſſeſſion, for he can let him 
in his name 3 why therefore is not the means of re- 
ns over u bond, and the aſſigriee permits him to keep 
miſchief of the ſtatute ? "i 


a die a before the affignor becomes a bankrupt, as, 
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0% 


[173 ] 


bankruptcy. 1 Salk.” 160. apple, inſtead of ſelling th 
„ he ſells ; 


. 2. 


Drake MN 
goods or profits. - And if this kind of argument will pry 
vail againit.them, it ought to prevail in their favour, 
s are confi to a factor, who ſells then, 


Suppoſe goods 
and breaks, the merchant for the money muſt come in u 
a creditor under the commiſſion ; but if the money is l 
out in other goods, theſe goods will not be ſubject to th 


= for ready m for m able at 1 
ture day, _ b before the day, if che ,y fone mes 
ceive the money, it will be for the uſe of the merchant 
Or ſuppoſe that the factor had taken notes for the good, 
if his affignees receive the money upon theſe notes, it wil 
be to the merchant's uſe. This was, determined in thy 
court of Common Pleas. Salmon and Scott, Hil. 16, 


By parity of reaſon the rule will hold here, that s th 
ſpecific goods, by being left in the bankrupt's poſſeſſion, 
would be ſubject to the commiſſion, ſo muſt the profits l 
in choſes in action, ariſing from theſe goods; and then 
fore the mortgagees can come in only as general creditors, 

As to the laſt point, with regard to the aſſignment d 
Harveſt's whole moiety of the partnerſhip ſtock in trade u 
Potter, in truſt for Stevens the other partner, it will eite 
fall under the conſideration of an aſſignment to Potter, a. 
diſtin& perſon, or of an aſſignment directly to Stevens: 
and the conſidering of it in either of theſe lights will nd 
vary the determination of the caſe; for confidered as a 
aſſignment to Potter, it is difficult to ſay, why Harv 
after he had conveyed over all his ſhare of the | 
trade, ſhould continue (till acting as the owner of it, 
it was done to acquire a deluſive credit; and conſidered a 
an aſſignment to Stevens, his permitting Harveſt to cans 
tinue in poſſeſſion with him, will be conſtrued as 2 fra 
againſt other perſons. I apprehend that Stevens was tit 
true owner of this moiety, and has permitted the bankry! 
to continue in poſſeſſion of it, as if he was the true o 
and that Harveſt has taken upon himſelf the diſpoſitions 
this moiety as the owner thereof, and that this cn 
within the words, miſchief and intent of the ſtatute of in 
21 Jac. 1. And if it was not to be ſo conſtrued, u. 
door would it open to fraud??? 

But it is inſiſted, that partners i 


more, or otherwiſe than in the cafe of ſtrungers; for 


ther a partner or a ſtranger ends money to the partnerſi 


2 9 * 


they are to be firſt ſatisfied out of the partnerſhip 


4 


Bankrupt. 


Rep. 117. Com” Craven & al. con. Knight & al 
2. 2. Vern. 293, and 706. and 3 Will. 180. 
h is as ſtrong as any negative caſe can be; he then 
1 the caſe, and faid there the executor ni fed upon 2 
to retain as executor, but not as partner. 

may be ſaid, that it will be laying trade under great 


put quitting trade: and to be ſure caſes may occur, in 
q there may be an inconvenience, but the inconve- 
on the other fade ſtrike me more ſtrongly. 
man ought to quit his trade, when he has no ſtock to 
yit on; for if it was once eſtabliſhed, that the friends 
ing man may ſecure themſelves by mortgages, 
\ every thing that he has, without running any riſque, 
miſſions of bankruptcy will be very uſeleſs things. 
7 therefore . conchade, that theſe mortgages of 
—_— ble of - a delivery, will be liable to the 
uſhc of the ſtatute of 21 Jac. 1. 
Than, Parker lord chief baron made four queſ- 


V Whether or ſale upon condition is 
in the ſtatute of the 21 Jac. 1? 
hy, Whether enger or ſales upon condition an 
——— 5 

ether mortgages, &c. of particular parts or 
ye are within the Nature? 
My, the mortgage of Harveſt's moiety to. 
er is within the ſtatute ? os 
. out of the 


it deeds, he aid, might be avoided at com- 


— ra 

the 13 Elia. cep. 5 are alſo made void, with a 
o that this does 5. ne to conveyances made 
ee. 

Lcted Twine's caſe to ſhew, that the tranſaction 


my not bene fide. He then read the preamble to 


le, and the elauſe of the 21 "4 1. This 
does not {peak of fraud, was intended to 
1 which is the deſtruction of trade, 
mant to gi — benefit to the creditors of a 


— to them by the 13 Elis. cap. 7. 


The 


— 
— cbr” as abſolute conveyances, 
might . for almoſt the whole 
be prineipal difficulty upon this cafe ariſes upon 
Ee Katate, by y the conſent and n of 


int, if a trader cannot mortgage his goods or ſtock. 


'Y 
* 

; - 
3 

, 1 
2 
j 
; 
1 
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was rightly determined; I have my account af it f 


Bankrupt. 
the true owner; and it is inſiſted that they are only xp 
cable to abſotute; and not to conditional fales, bak 
mortgagor vine a right to redeem}, is conſidered xi 
true o ner. But the words are put in oppoſition toi 
falſe and pretended ownerſhip, the bankrupt appeꝛm 
have the true ownerſhip'of the goods by the poſſe 705 
if a co conſtruction was to take place, it Woule 
Fay This was determined i in Stevens v. Soale the 0 


17 
Tue yg — queſtion is, Whether mortgages (ork 
upon conitien)'e of ſpecific thattels, are within this dad 
It is allowed to be out of the queſtion, that the | 
m '' ut{derwent changes, for there is no d 
but the frodere is rute 5 the —_— of the | 
itſelt. 
kſt, It may be A queſtion! Whether the bankny 
goods only, or the eh of other perſons left with hin 
ſafe cuſtody or fale, are within this clauſe ? 
_ 2dly, Whether any, and which of the goods are wi 
this clauſe ? . 
The enacting clauſe ſpeaks of any = 3 the preg 
ſpeaks only of the bankrupt*s own 
It is laid * down 1 Fo! 163. J-way 485. on the 
ſtruction of the 13 Eliz; That the preamble ſhl 
reſtrain the enacting clauſe. 
But I take it to be agreed, that if the not eib 
generality of the enacting clauſe will be attended ui 
inconvenience, the preamble ſhall reſtrain it: and f 
the caſe here, for otherwiſe merchants could not © 
ſpond or carry on their buſineſs err 2 Gangh 
— difticulty. 
The caſe of L'Apoſtre V. 5 Plaiſtrier 2 W ll 


ſhort note of Sir Edward Northey's. 

So in the caſe of Godfrey v. Furzo, 3 Will. 185 
lord King took this difference; when a'merchant 
conſigns to B. a merchant in London for the uſe 
and draws on B. for the goods, though the pare 
paid, the property-veſts, and they are 
merchant here, and liable to his) debts ; but ng 
are conſigned to a factor, as a ſervant, no propett 
in him, nor will the goods be liable to his — 
Ex parte Marſh, 1ſt of Auguſt 1744, 2 . 
ceived Goo. in money, goods and pieces of plath 
property of his wife, — by deed before marriage, 
that the ſame ſhould be ſecured to truſtees, - for her f 


Bankrupt: 


as if ſhe was a widow, and he gave a bond and war- 
of attorney to confeſs judgment, and conveyed the 
to truſtees, in truſt for the benefit of the children b 
ſormer huſband, and the wife appointed it by her wi 
7 di . | 
1 that the children, the petitioners, ſhould 
mitted to come in under the commiſſion for the 
. and that the plate in the cuſtody of the bankrupt 
d be delivered to them; for that the money, having 
ar-mark, could not be followed, but the plate might. 
n Copeman v. Gallant, 1 Will. 314. J muſt own that 
chancellor Cowper exploded the notion of the pre- 
le's governing the enacting clauſe, and went upon an- 
A reaſon, which was, that the aſſignment was with an 
eſt intent, and to pay the debts of the aſſignor. I have 
t honour for. lord Cowper ; but though TRE of 
decree, I cannot ſubſcribe to the reaſons of it; for not- 
ſtanding an honeſt intent will intitle a perſon to all due 
l, yet an honeſt intent cannot take a caſe out of the 
ſe of the ſtatute. 
uppoſe. a perſon acted by commiſſion only, could there 
y pretence to ſay, that perſons who advance their mo- 
do advance it upon the credit of his ſtock, for to him 
dit is given { So where a perſon acts partly upon his 
ſtock, and partly as a factor. 
uy, Whether any, and which of the goods mentioned 
thin the clauſe ? and whether any, and what poſſeſ- 
i required to be delivered? 
he goods are, untenſils, hops, malt, fixtures to the 
old, and ſtock in trade. 
$ tothe fixtures, they are like trees, Hob. p. 173. Lord 


tenant in fee-ſimple, they are abſolutely paſſed away 
| the grantor and his heirs, and veſted in the grantee, 
0 to his executors and adminiſtrators, being, in the 
manding of the law, divided, as chattels * the 
ad; and the grantee hath power incident to, and im- 
rom the grant, and to fell them when he will, with- 
Iny other licence. 

n 49. An action is maintainable there, for the trees 
reunited to the land by the purchaſe of the inhe- 


d apply this, the fixtures had been ſeveral times mort- 
diſtinctly from the freehold, but were all reveſted 
united after that, and there was no occaſion oa 

| ver 


juſtice Hobart ſays, that by the grant of the trees, 


a omkins's. 
'T admit the caſe in Salt. 368. Poole's caſe, when 
| ' may be in execution; 


regard to the utenſils, &c. xot fixt. Where g 
mortgaged are capable of an actual delivery, there out 
be an actual delivery; but if they cannot be deliverd 
the time of the contract, it will be fufficient, if then 

has the documents and muniments delivered to 

in order to reduce them into poſſeſſion, The delivey 

key, is the delivery of the poſſeſſion, according to thei 

law. Dig. 41. f. 1. J. 9. p. 5. Vide Domat. Au 

eaſe of . v. Heathcote, mentioned by Mr. 
Burnet, turns upon this principle. 

It is objeQted, that the undivided ſhare of the ſtock 

in trade, will not admit of a { X 


poſſeſſion of the mortgagee. 
It partners have a joint ſtock, but their 
ſeſſion is ſeveral, and the i is to ſome purpol 
veral ; as if a ſheriff ſeizes a joint ſtock for a fe 
debt, he cannot fell the whole. 2 Mod. 279. 1 
17 7 Salk. 392. Heyden v. Heydon. 
* 1 will now conſider the caſes cited for the defend 
x Raym. 268. Maggot v. Mills. The clauſe of the 
tute of the 21 Fac. I. was not conſidered in this cat: 
one would imagine, from lord chief juſtice Holt's e 
ſion, that if the ſale there had been made to any 
perſon than the landlord, it would have been fraud 
I Raym. 7124. Cole and Davies, this caſe admits 
fame obſervation as the other ; and I have ſome « 
whether it was not com with a truſt. And bt 
the caſe was not within the 21 Fac. 1. becauſe the ſil 
by the ſheriff, and not by the party, ſo that he di 
take upon him the ſale and diſpoſition as owner. 
Small v. Oudley, 2 Vill. 427. In this caſe the 
of the rolls diſtinguiſhed. betwixt a man's own 
the trade of another perſon ; and the reaſon of thi! 
becauſe the bankrupt was not in poſſeſſion, and cod 
deliver the goods; and unleſs they could pals b) A 
ment, they could not paſs at all. Jud 


; Bankrupt. 

Buchnal v. Royfton, Pr. ch. 285. Was a bill of ſale of 
e produce of a cargo Ong to ſea, and it depended ſolely 
the law of merchants, for there was no bankruptcy in 
t aſe; and lord Cowper ſays, that in the caſe of a 
nkrupt, ſuch keeping poſſeſſion after a ſale will make 
> ſale void againſt creditors, ſo that this is an authority 
ther againſt the defendants than for them. 
In the preſent caſe, the poſſeſſion of the goods was not 
livered, though capable of delivery, and the bankrupt 
{the evidence of the partnerſhip in his hands, and ated 
abner, and the mortgage was a ſecret to every body but 
parties; ſo that all the circumſtances mentioned in the 
F concur to bring this cafe within it, and conſequently I 
Ink theſe are things liable to the bankruptcy. 

The third queſtion is, Whether fales or mortgages, on 
adition of particular parts or ſhares of trade, and the 
oduce of trade, are within this clauſe ? 

| ſhall confine myſelf here to thinzs in action, as ſuch 
brigages are like fo much of the balance mortgaged. 

tis objected, that this clauſe does not extend to things 
Action, . becauſe it ſpeaks only of things in the poſſeſſion 
the bankrupt at the time of the mortgage. But chattels 
prehend things in action. Slade's caſe, 4 Co. 95. a. 
ings in action are goods and* chatrels in a perſon at- 
bed. Litt. Rep. 86. 12 Co. 1. If goods and chattels 
comprehend things in action, in the conſtruction of any 
of parliament, they ought much more to do ſo in this; 
otherwiſe a trader might cheat his creditors by aſſign- 
over ſuch things; and this is inforced by the firſt clauſe 
the act, where it is provided, that every thing ſhall be 
lirued moſt beneficially for the creditors. 

It is further objected, that things in action are not aſ- 
able but in equity, and do not admit of a delivery. 

a bond is aſſigned, the bond muſt be delivered, and 
ce muſt be given to the debtor ; but in aſſignments of 
KK debts, notice alone is ſufficient, becauſe there can be 
Welivery ;* and ſuch acts as are equal to a delivery of 
8 which are capable of delivery. Domat. I. 1. f. 2. 
par. g. ſays, Things incorporeal, ſuch as debts, 
ot properly be delivered. This is to ſhew the nature 
al?nments of debts by notice to the debtor. This 
© therefore extends to things in action, and all has 
deen done that might have been done by The affignce 
the right of them in himſelf, and to take away from 
| pt the power and difpoſition of them, for no 
* has been given to the debtors. 

Fox. I, E e The 
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The fourth queſtion is, Whether the mortgage of wi 
liam Harveſt's moiety of the partnerſhip ſtock and trade; 


within this clauſe ? And this is the moſt difficult queſta e 
It is objected, that though Potter did not take poſſeſ t i 
2c he was merely a nominee for Stevens, and that Stay uf 
ing partner before, was in poſſeſſion as partner ber T2 
et per tout. he 
But the queſtion fill remains, Whether, when Sten itt, 
became intitled to the whole ſtock, he ſhould not om 
taken the ſole poſſeſſion excluſive of Harveſt, in order adh 
take the mortgage out of the ſtatute ? And 1 think iſt hn 
ought to have taken poſſeſſion of the whole. For, ac 
ing to the fact in this caſe, Harveſt at the time of ah. 
bankruptcy continued, and appeared to be, in poſſefion WP ©x* 
one moiety of the partnerſhip ſtock, &c. by the conſent Wo" © 
Stevens. poff 
But it is ſaid, that the law will conſtrue Stevens to ei N g 
poſſeſſion according to his right. ree 
[ 178 ] "There is no reaſon for ſuch a conſtruction, as Steg ed 
ſuffered Harveſt to continue to act inconſiſtently with be 


right. 
Another difficulty is, that the partnerſhip ſtock is in chem 
firſt place liable to the partnerſhip account, according 
the authority of the caſe of Pyke verſ. Crofts, 3 Vn il 
and that this is no more than applying the partei ere 
fund, which was to pay the partnerſhip creditors, to (ther 
uſe of a partner who has made them a ſatisfaction ani e, 
way; as where one of the partners is charged with m 
than he ought to be, equity gives him a lien on thep 
nerſhip ſtock to reimburſe himſelf. But this is not ap 
cable to the preſent caſe, becauſe Harveſt did not bom 
any of the partnerſhip money, or imbezzle any of the ꝑ 
nerſhip effects; nor was the tranſaction a partnerſhip tra 
action, or the money lent upon the partnerſhip acc: 
And this principle of equity has never been extended 
private loans, but it has always been confined to partil 
ſhip tranſactions, and I think it proper it ſhould be 
confined. 
Lord Chief Juſtice Lee. I agree with Mr. juſtice 
net, that theſe ſecurities are to be conſidered as morgan. 8 
and J ſhall conſider them in that light. At common Wh» 
was left to the jury to conſider, whether aue "pa 
this ſort were frudulent againſt creditors or not. Thie 
muſt be determined upon the ſtatute of the 21ſt of Ja 
the Firſt. The 13th of Eliz. is only declaratory of | 
common law; and as all the cafes upon that ſtatule ! 


Bankrupt. 
t ily anſwered by the chief baron and Mr. juſtice 
. 1 att ſay nothing more upon theſe caſes, or upon 
Ss: fatute, but hal confine myſelf to the 21ſt of Jac. r. 
of I think that there the line is drawn, and the certi 
are to be found there. 
he queſtion will be, a 
it, Whether the mortgagee js not the true owner to 
om there ſhould have been a delivery ? 
bah, Whether the debts and chotes in action ſhould 
have been delivered as far as they were capable of de- 
ry ? | | 
ly, Whether Stephens has had ſuch a poſſeſſion as 
exempt him from being conſidered as an owner, by 
ofe conſent the bankrupt has had goods and chattels in 
poſſeſhon, and taken. upon him the diſpoſition thereof? 
By goods and chattels I mean ſuch as were fixed to 
Eechold, and might be ſevered when the mortgage was 
fed. 
he general preamble to this ſtatyte ſays, that ſeveral 
ds had been found in the former ſtatute, and that one 
them was in the power given to the commiſſioners for 
diſcovery and diſtributing of the bankrupt's eſtate. The 
cular preamble to this clauſe recjtes, © That perſons 
fore they become bankrupts do convey their goods to 
ther men upon good conſideration, yet ſtill do keep the 
ame, and are reputed the owners thereof, and diſpoſe 
e fame as their own.“ 
The clauſe now in queſtion is the proviſion againſt this 
chief, and every word is to be conſidered ; this caſe is 
hin the preamble, for the bankrupt has conveyed the 
ls to the mortgagee ; and as this falls within the words 
e preamble, there is no occaſion to give any opinion 
ther the preamble is to reſtrain the enacting clauſe or 
+ By the 13 £/iz. cap. 5. there was an expreſs pro- 
z that it was not to extend to conveyances bona fide ; 
this was the difficulty for the commiſſioners to dif. 


apprehend that the direction there given, that if any 
on ſhall become a bankrupt, and have in his poſſeſſion 
„ Cc. was to remedy the inconvenience that aroſe in 
9 * the former ſtatute, 2 ry = was bona 
r not, maki the r ated owner ip of the bank - 
the e in kim for the benefit of his cre- 
A; becauſe if the true owner ſuffers the bankrupt to 
me the reputed owner, he deprives himſelf of the be- 
bot his conveyance, and the bankrupt having gained a 
E e 2 credit 
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credit - by his means, and hurt his other creditors, be 
be in no better condition than they are. 

Is the mortgagee then the true owner ? 
The 21 Fac. 1. ſec. 13. deſcribes the mortgage in ty 
words: If any perſon that becomes a ba | 
* convey or aſſure, &c. any lands, tenements, here, 
ments, goods, chattels, or other eſtate, unto any . 
„ ſon upon condition or power of redemption at a ent 
come, by payment of money or otherwiſe,” 

This is the deſcription that the ſtatute has made g 
mortgage, not only ot land, but of goods upon conditi 
Co. Lit. 210. a. If a man makes a feoffment in fee, 
on condition that the feoffee ſhall pay the feoffer, his ha 
or aſſigns, 201. at ſuch a day, and before the day thej 
offer makes his executors and. dies, the feoffee may g 
the ſame either to the heir or the executors, for the c 
tors are his aſſignees in lay to this intent. 

But if a man make a feoffment in fee, upon condi 
that if the feoffer pay to the feoffee, his heirs or afl 
201. before ſuch a feaſt, and before the feaſt the feak 
maketh his executors and dieth, the feoffer ought top 
the money to the heir and not to the executors; fort 
executors in this caſe are no aſſignees in law, and then 
ſon of this difference is gen in the book, that the fal 
hath. but a bare condition, and no eſtate in the land wii 
he can aſſign over; but in the other caſe the feoffee u 
an eſtate in the land that he may aſſign over, which 
other words ſaying, that the mortgagee is the owner, 
has the intereſt in him; and 2 Cro. 244, cited by | 
juſtice Burnet, as to the difference between a pawn Wl 
mortgage, goes to the ſame matter. 

The diflerence taken betwixt conditional and abi 
ſales, and the caſes thereon, have been obſerved upon 
ready. I ſhall only mention one of them. Stone 
Graſhon, 2 Bulſt. 206. That caſe was a condition i 
a future conſideration. The words of lord Coke wi 
are relied upon are, that the poſſeſſion of the mom 
was not fraudulent, but if it had been an abſolute coll 
ance, it would have been fraudulent. 9 

I look upon this caſe to have been determined im 
upon the ſtatute of 13 Eliz. cap. 5, and the common! 
the plan of which ſtatute differs from that of the 21 Jak 
It is againſt fraudulent conveyances, with a proviſo i 
vour of conveyances bona fide, whereas the act 
21 Jac. 1. ſuppoſes a fair conveyance, but depriv® 


party of any preference, becauſe he does not give P 
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de of his conveyance, and it ſeems to me that the 
3 upon. this ſtatute are more like the caſes that may 
pen upon the regiſtering acts, where a perſon does not 
er, and fo loſes the priority of the ſecurity : ſo here 
donee is not to ſuffer the donor to continue in ſuch a 
Gon, as is preſcribed againſt by the act. And though 
caſe cited is not material to the point in queſtion, yet I 
ik nothing of what was ſaid in that caſe eſtabliſhes a 
erence betwixt a conditional and abſolute ſale, yet it is 
terial; that a mortgagor who continues in poſſeſſion, 
before the condition broken, tenant atwill to the mort- 
ee, which ſhews that the mortgagee muſt be conſidered 
the true owner of the land, 
ls to the other caſes cited to eſtabliſh this difference be- 
kt conditional and. abſolute ſales, I ſhall not go over 
n again, becauſe they have been fully anſwered, 
tevens v. Sole, 5th July 1736, is a caſe in point on a 
tage of a perſonal thing, and lord Cowper's ſaying in 
other caſe is an authority upon this queſtion, though 


eb. 287. That © ſuch a keeping poſſeſſion after a ſale 
is deſcribed by the 21 — 1. which is a poſſeſſion 
vith the liberty of the diſpoſing the goods as his own, 
ould make the bankrupt's ſale void againſt his credi- 
ors by the ſtatute : this cafe therefore muſt be conſidered 
a authority to the ſame purpoſe with that determined 
dy lord Talbot, and both determine the queſtion with 
eard to ſpecific goods.“ 
am of opinion, jt will be the ſame as to the ſhares of 
partnerſhip ſtock, partly in poſſeſſion, and partly in ac- 
; and as to all choſes in action, as debts capable of 
g alſigned in a court of equity, ſome books indeed, as 
ub. p. 498. edition the 6th, ſeem to countenance an 
on that goods do not include bonds, Sc. For not- 
anding he fays, that by goods the civil law under- 
ds not only things in poſſeſſion, but alſo things for 
a lawful action may be had; yet in the ſame page 
vs it down, that by the laws of this realm, the word 
is otherwiſe underſtood, and never includes things 
ch are of the nature of freehold, nor things in action, 
lebt upon a promiſe or obligation; ſo Calye's caſe, 
b. 32. carries ſome appearance of the like opinion, 
© It is faid, That an innkeeper is anſwerable for the 
[of a bond, being obliged to keep the goods and chattels 
n gueſt; for though it is there ſaid, that goods and 
48 do not properly comprehend charters and evidences 
concerning 


another point; for he ſays in Bucknall and Royſton, 
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ſettled. 


Catalla comprehends a right of action, and is the a 
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concerning a freehold, or inheritance, or obligation 
other deeds or ſpecialties, being things in action; and i 
this caſe the writ againſt an "hoſtler or innkeeper 64 

pounded to extend to them: I apprehend that theſe opini 
— — * upon the notion, that choſes in ache 
not pats even by ſtatute, any more than they were gray 
ble by a bhrwela and fale, c. but there are {6 many; 
thorities to contradict them, that I take that point b 


A corporation cannot take a recognizance or obligay 
in their public capacity, becauſe they cannot take a chai 


word in the ſtatute to give this right. 12 Co. p. 1. l. 
and Sheldon's caſe. This point was in queſtion, Whel 
choſes in action come under the word goods ; and i 
there faid, that perſonal actions are as well inch 
within this word goods, in an act of parliament, as ox 
in poſſeſſion. 

f goods and chattels in the ſtatute includes choſe 
action, all things ariſing from the ſale of the joint f 
are ſubject to the aſſignees, as they follow the natur 
the goods themſelves ; and Mr. juſtice Burnet has d 
caſes to ſhew that they are ſo, where the thing a 
diſcovered. 

Stynb. ow 6th edition, is upon the ſame foundati 
if a man deviſes his moveable goods to B. and his 
mioveable to C. upon a queſtion how the debts ſhallg 
he fays, thoſe debts which did ariſe by occaſion of 

ings moveable, and for recovery whereof there lis 
action perſonal, belonging to that perſon to whom thel 
tator did bequeath his moveable goods; which fhewsl 
the produce of the goods were of the fame nature vith 

themſelves. 

As to Stevens's mortgage, it being made to Pottef 
truſt for Stevens, it is to be conſidered as a mort 
Stevens; and as to the objection, that being in poli 
wanted no new poſſeſſion to be delivered, the a 


has been given, That Harveſt had the poſſeſcn i. dt 
the conſent of the true owner, which he ought 1 bs 


have had. ig 

Croft v. Pyke, 3 Will. 180. is the cafe that was A ©, 
a negative one, 
' Fhongh this has been no where determined ; j! 
may uſe a citation from a civil law book, not as an % 
fity upon which a judgment is to be founded, as it l 
pry eget here, but as the opinion of learned u 
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for this ſaying he cited Blackborough and Davis from 
anuſcript note, where. lord chief juſtice Holt advances 
ame thing. I ſhall therefore mention Domat. lib. fo. 
- where, he ſays, debts owing by the partnerſhip and 
r-other- charges, are to be borne out of the common 
„ otherwiſe as to the money borrowed by a partner 
h has not been applied to the common ſtock. | 
mention this to prove that the partnerſhip ſtock is no 
er ſubject to debts from one partner to another, than 
money has been applied to the partnerſhip trade. 
pon the whole, the ſtatute is the rule to be followed in 
caſe; the intent of it was to prevent bankrupts from 
ring a falſe credit, and to puniſh acceſſories by the 
of the priority of their debts ; whether this was a wiſe 
ifion or not, is not for us now to determine; it muſt 
llowed as long as the act continues in force. 

ord Hardwicke chancellor. This is a queſtion of great 


to ſome general heads. hoe 
Whether any mortgage or conditional diſpoſition or 
eyance of wy goods and chattels is within the 21 Fac. I. 
/ to, 11 | 
lly, If any is, Whether the preſent mortgages, and 
h of vs ſo? l 
ly, Whether the mortgagee of the moiety of the part- 
ip ſtock, &c. is within the act? 
Whether any mortgages or conditional conveyances 
dods are within the act? 
der this general queſtion, I ſhall not enter into a 
ular-diſquiſition- of the two points made at the bar. 
if the enacting clauſe extends to all goods in the 
ly of the bankrupt, whether his own originally. or 
or whether it is to be reſtrained by the preamble, ta 
$ only, that were originally the bankrupt's ? 
42dly, Whether choſes in action are within the clauſe ? 
as to the firſt, the chief baron has entered ſo far 
tie conſtruction. of it, as not to leave any room for 
however, let the conſtruction be what it will, the 
it cale, as to this point, is within the act, becauſe it 
| Giputed but that all the goods here in queſtion 
ongnally the bankrupt's, and were mortgaged by him. 
t füll in this reſpe& I ſhall not ſcruple to declare, that 
eng inclined: to be of opinion with lord chief 
elt, and my lord chief baron, that this clauſe is 
reſtrained by the preamble, and differ from lord 

er in the caſe of Copeman v. Gallant, 1 Will. 37% 
* $ 


N. 
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quence ; I will endeavour to reduce the grounds I g 


216 | Bankrupt. 4 
As to the other point, it has been fully cleared u 
choſes in action ure properly within the deſcription df a 
and chattels in this clauſ o- 2. 290 
But I will add one argument : It is, that the conſtuus 
which has been put upon this clauſe is ſupported by 
next immediate precedent clauſe in the act; it rela 
bankrupts, who by fraud make themſelves accomptany 
the king to defeat their creditors,” where there is ax 
given to the commiſſioners to diſpoſe of all lands, t 
ments, hereditaments, goods, chattles, and debts f 
bankrupt ſo extended, to and ſor the uſe of the credit 
and yet when it comes to the proviſion, it reſts intirely 
the words lands, tenements, goods and chattels, and wy 
ſigned to comprehend all kind of er ſonal property, 
her in poſſeſſion or action only. | 
1 183 ] In 12 Co. Ford and Sheldon's caſe, it is laid d 
that in an act of parliament the words goods and chil 
take in choſes in action; and the contrary opinion ſeem 
have ariſen upon queſtions. on grants, and bargains 
fales, by which they could not paſs, but an act of pa 
ment which may paſs any thing, will take in the whe 
The aim of the legiſlature in all ſtatutes concenl 
bankrupts was, that the creditors ſhou!d have an equalf 
portion of the bankrupts effects as far as poſſible. 
And it was intended that this act ſhould be com 
beneficially for the general creditors, and it is ſo det 
in an unuſual manner in the firſt clauſe of the act. 
The general The general view of the proviſion now under conli 
view of he fror tion, was to prevent traders from gaining a deluſivec 
queſtion, to pre- from a falſe appearance of their circumſtances, to the! 
. — leading and deceit of thoſe who ſhould trade with t 
dcluſve-credit, and the legiſlature thought they had done this by ſul 
from a falſe ap- ing all things remaining in the poſſeſſion of the b: 
—_— = —— — the 3 a wu b.. 
n vendee leaves the goods bought in the po | 
bankrupt, he confides as much in the general credit i 
bankrupt, as that creditor who has taken only a vn 
e. 2157 5 TELE FIG: el IRR : 
In ſuch caſes, the bankrupt had it in his power! 
all the goods the next hour, and the vendee of ® 
could not claim them from the buyer, but could only 
| a perſonal remedy againſt the bankrupt. ' 
The flatute of All this holds as well in the caſe of conditions 
' thee: Jac. 1. c. abſolute ſales; and if the court ſhould make a differ 
19. extends 19 termination, it would be contrary to the caſe of Sta 


conditional as 


well as abſolute Sole, determined by Lord Talbot, — bo 
Tales. Tx 


| Cowper;” and ta the implied opinion of 
v. Gallant. 


| has explained it's ſenſe by putting the 
in oppoſition to the reputed owner. 


jon is, Whether any, and which of the 
within the ſtatute ? 5 ä 


tioned, the 
it to Stevens as relates to 
within the ſtatute, and made void by it. 


1738, and ſo much of t 


trade, &c. "mortgaged to a 1s not n 
wered, it would let in all the inconveniencies which 
to be prevented by this ſtatute, 


„ C. 


a legal into an equitable intereſt, and if 
thons as to a | 


are-the ſame in equity as at law. | 


judge in equity, I am inclined to it farther 
des at common law have done; for whatever in- 
palſed of the perſonal things, paſſed in law to Potter 
the caſe had been at common law, a court of law 
not have taken any notice of the truſt for Stevens, 
hen by the ſtatute this aſlignment had been void at 
gunit the commiſſioners, and a court of equity would 
ſetup here. N N 
0 therefore I make a difference betwixt ſuch things 
g allignable only in equity, gave no title to Potter 
I for as to theſe the mortgage is to be conſidered as 
made directly to Stevens; but as to thoſe things, in 
Lan intereſt paſſed at common law to Potter, I think 
to be conſidered as having the legal property. 
wo the queſtion, whether - partn 


LI, F f 


able . ip ſtock is to be — 4 nag 
rr 


tier than to debts contracted relative to the part - debts of part- 
0 nerſhip, ners in the firſt 


place. 
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= authority of the caſes which have been > — = 


of the xoth Dec. 1 — of trade, e! 
e alipn- mortgaged to a 


. artner, muſt 
the utenſils not fixt to the P? delivered, or 


of the 6th of March 17 38, it is a deluſive 
credit, and falls 


it was to be laid down, that a ſhare of the partner- wut af the fe- 


” tute of the 21 
to Jac. 1. c. 19. 


ut 18 
to choſes in action, equity ought to follow the law; i. 4.1 


does not, infinite miſchief would follow. It is eaſy to in 3 = 


. 1 
parliamentary 11, with reſpe& 
intereſt were not to be followed as to legal interetts, 


quitable i „it would defeat the act. Thus 7% be follow- 
the popiſh acts, though penal, the conſiderations and able ones; 
choſes in action 


was faid, that the mortgages to Potter for the benefit **<7<fore with- 


in. the meanin 


tevens, muſt be confidered as a mortgage to Stevens, of the act, an 


- | , * re included i 
may be _— right to conſider it ſo ; though Jet; oi : 3 
an and chattels. 
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Where one 
partner lends 
money to an- 
other partner 
enero ly, and 
it is not entered 


in the pariner. tion for this, after a bankruptcy, nor aſter the death q 


ſhip books, he 


of the borrower. 


_ partnerſhip ſtock, it would open a door to great fraud, 


8 185 


nerſhip, either after the bankruptcy, or death of an 


If any inconvenience does ariſe, it is for the contid 


rities, and et appear to the world as if they had tie 
hip. of en 
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the parties. 

Where a partner lends money do another gen genera 
it is not entered in the partnerſhip books, it is ſaid hey 
a ſpecifick lien upon the ſhare of the borrower, andi 
be preferred to ſeparate creditors; but I. find 50 foi 


partner, where his effects — become ſubject to thenf 
of diſtributing aſſets. What equity there may be be | 
partners themſelves, on ſettling an account, is anc 


Crofts verſ. Pyke, 3 Wims, 150: bs 6s fag nl 
caſe to this purpoſe as can be; all that was contended 
there, being that he t retain as executor, 

If it ſhould be determined that ane; partner ſhowly I 
ſpecifick lien, by lending money to the other pan 


give a ſhock to this act, Which is made on purpoſe ta 
vent a falſe and delufive credit. 
I will take n 
Burnet, and the chief ju 
It has — — that miſchief 
ariſe; to trade and credit from ties of tha 
void, becauſe it might prevent perſons from uſing 
credit in trade, and that they will not be able to m 
ſecurity, without expoſing their circumſtances to then 
which may hurt their credit. 
On the other fide it has been argued, that a dai 
* ſtill of more dangerous conſequence. 
I will not ſay but ſome. inconveniences may an 
each part; but (am with the chief juſtice, that a1 
law, it muſt be adhered to, and we cannot depart If 


of the. legiſlature Whether it ought to be allowed ori 
But — I will ay, that very great inconveniens 
ariſe by giving an opportunity to people to-make ſud 


when perhaps they have not -one of the pid 
in them. 

And further I will venture to ſay, that it was the 
of the act of parliament to prevent this; for the ul 
made in the ſimplieity of former times, Jong befor 


large and airy notions of credit W which haſe 
11 rade * 


is aft is a law, and I concur with my lords the 
es in the opinion that they have given, arid the con- 
on that they have put upon it; and do therefore de- 
ne that theſe mortgages and ſecurities are not a lien 


n the bankrupt's eſtate, _ | 
February the 4th 1749. 


HE cauſe coming on again for directions, and a 

queſtion ariſing, whether a debt could be ſet off 

in the proviſion of the ſtatutes of bankrupts ? | 

i Chancellor faid; that under the act of the 5th 4 8 
george the Second, perſons might ſet off debts, as that 9 bow when 
extended to all mutual debts, though independant of, acts, though not 
dot relative to the mutual credit between the bankrupt —_— to _=_ 
ather perſons in the courſe of trade, and though the bacen lum 

$ were of ſuch a nature as could not be krought into a and the bank- 

| account, rupte. 


\ 


December the 23d 1748. 


he. petition of Richard Flyn and Richard Field, mer- 


chants, in the bankruptcy of Hugh Mathews. 3 Og 2 


HE petitioners being at Liverpool the beginning of {91d to the peti- 
July laſt, and — * to be ooncerned together in 11;r4; of 500 
img plantation tar, they found on enquiry a quan- barrels of tar, 
thereof to the amount of 500 barrels lying on the | 186 

of Liverpool, which Hugh Mathews, a merchant of at the rate of gs. 
tomn, had then imported for ſale; whereupon the hr barrel, and 
dners and Mathews came to an agreement together he agreed 

ie 8th of July, whereby Mathews fold to the peti- ſhould be con- 
two-thirds of 500-barrels of the faid tar, at the rate nes, f Pet 


1oners for ſale 


barrel, and the other third he agreed ſhould go and at his riſque, and 
mined to the petitioners for ſale at his rifque, on his on . 
count, and that he ſhould be at the charge of he quia be at 
* and porterage, and ſhipping off the ſaid 500 barrels the charge of 
„ and that the petitioners ſhould ſell his hare — ul 
3 of iff | terage, and 
charges N common. ſhipping off the 
i 5 whole; and Ma- 
cordingly cauſed the tar to be put. into a warehouſe of his own, for the purpoſes 
Wewent; petitioners at the ſame time paid Mathews in London bills 10l. the 
of two-thirds, and Mathews made them out a bill of parcels. Mathews after- 
Wc n bankrupt, and the aſſignees take poſſeſſion of the tar, as they found it re- 
in his warchouſe, This is not within the intent of the 21 of Jec. 1. ch. 19. 
meant to guard againſt leaving goods in the poſſeſſion, order, and diſpoſition of 
ps, but here was only a mere tempory cuſtody; till the petitioners had an opportu- 


Ping it off io Ireland. The petitioners intitled ta two-thirds of the tar, and the 
ordered to deliver the ſame accordingly, | ; 


Ff2 And 


Bankrnpt. 2:9 
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they can deliver the ſame with ſafety to themſelves, t 
| petitioners, the aſſignees and Flyn and Field have 


_ © are reputed the owners thereof, and diſpoſe the / ' 


they ſhall ſo become bankrupt ſpall by the conſe 
e permiſſion of the true owner and proprictary d 


Bankrupt. 


And it was further agreed that the faid tar (hay 
removed from the quay, and lodged in a warehouſe; 
the petitioners ſhould give orders for the ſhipping thek 
off as opportunity offered, having none at that tp 
and accordingly Mathews cauſed the ſaid tar to þe pu 
a warehouſe or cellar of his own, for the purpuſes o 
ſaid agreement. | | 

The petitioners at the ſame time paid Mathews inl; 

don bills for 150/. being the amount of the value g 
fajd two-thirds of the ſaid tar agreed for, and Math 
alſo at the fame time made out and delivered the petli 
a bill of parcels of the ſaid tar; in the words and! 
following: Liverpool, 8th July 1748, Mori, Ris 
Flynn and Richard Field, bought of Hugh Mathews 
thirds of 500 barrels of plantation tar, at 9s. per ba 
the whole amount 2251. the whole to be ſold by ſaid ga 
men for account as follows, two-thirds their atcount if 
one-third Hugh Mathews's account 751. Hugh Ma 
to bear charges of cartage and porterage in ſending oft 
received bills on London, amount 150l. when paid is i 
of their part, per Hugh Mathews. 

Mathews the beginning of Auguſt laſt became ak 
rupt, and the aſſignees under the commiſſion iſſued x 
him, have taken poſſeſſion of the ſaid tar as they fon 
remaining in his warehouſe ; and being doubtful wit 


to be determined by lord chancellor on petition, 
came on now before his lordſhip for directons. 
The queſtion aroſe on the following clauſes of the 
ac. I. ch. 19. 
& For char often falls out that many perſons befot 
« become bankrupts, do convey their goods to olle 
„ upon, good conſideration, yet ftill do keep the ſans 


« their own; 
«© Be it enacted, that if at any time hereafter any 
& or perſons ſhall become bankrupt, and at ſuch i 


* their poſſeſſion, order and diſpoſition, any oh 
tels, whereof they ſhall be reputed owners, 

upon them the fale, alteration, or diſpoſition as 0% 
te the commiſfioners ſhall have power to ſell and 
+ the ſame for the benefit of the creditors, which ſl 


Bankrupt. 
relief by the faid commiſſion, as fully as any other part 
he te of the bankrupt.” .. 
Mr, Wilbraham for the affignees. 
There are two ſorts of perſons affected by this clauſe. 
iſt, Perſons who are purchaſers of goods, though for a 
ad conſideration, or true owners.of goods, and who yet 
them in the hands of the bankrupr. 3 
dy, The creditors of bankrupts. 
he intent of this law was to prevent perſons intruſting 
lers with the poſſeſſion of goods where they have not 
property ; poſſeſſion gives a ſpecies of property, and a 
ſeſſory 1 good property againſt wrong doers. 
te polſeffion always creates a preſumption of abſolute 
perty ; it makes a man the viſible owner; this ſpecious 
berſhip creates a credit, and draws in innocent perſons 
give. credit upon the faith of appearances ; if they are 


2 they are drawn in to give credit to that 
ich has no reality, but is merely fictitious. | 
This act of parliament intends to remedy that inconve- 


s a penalty upon ſuch practice, whether it ariſes from 
on or inadvertency. 
rd Chancellor. I think this caſe is not within the 
nt. of the act of parliament, which meant to guard 
leaving goods in the poſſeſſion, order, and diſpoſition 
untrupts; but here it was merely a temporary cuſtody, 
zue the petitioners, the buyers of the tar, had not an 
unity of ſelling it by ſhipping it off immediately to 


cannot with propriety be ſaid the tar was in the 
„ diſpoſition, —— of the bankrupt; and therefore 
FO ths act 45 liament. 
oot of the agreement between the petitioners 
7.4 way this is to be conſidered as an undivided 
erty, of which they were tenants in common; there 
de a poſſeſſion of thoſe goods in one or other of 
h, and the poſſeſſion of one is the poſſeſſion of all, 
therefore the petitioners are intitled to two-thirds of 
and the affignees muſt deliver up the ſame to the 


(X) Rule 


by preventing this practice, and in order thereto im- 


-. 
. 
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ae. 


(X) Rule as to ee under a commit 
bankrupts. 


04. Julythe 34 2746. 
Drury v. Man, Woruiving aſſignee of Jokriſon, a 
Vide under the di viſion, Rule as to * 


0 188 J 050 Where allignees are liable to the ſame m 
| with the bankrupt. 


October the 25th 1744. 
FTE Brown v. Jones and others. 


Though the HE bill in this caſe was brought by the aſſg 
court will is 1 under a commiſfion of bankruptcy Wind ! 
yet it muſt be, Williams, to have a real eſtate belonging to the be 
wn they have ſold. f 

* 5 The queſtions in this cauſe aroſe upon a dee 


F. bankrupt of this eſtate yon his wife and chi n 


'The attorney- general for the plaintiff ſtated the (ﬆ 
ment to be made on the 8th' of Auguſt 17 * 
Roger Williams and his wife, and Richard 
the defendant Brown, and another perſon as — 
cited to be in conſideration of a marriage already had 
the ſum of roool. paid as a marriage portion to Willa 
by Blencoe, who was brother to his wife, and for {et 

a jointure, and r + Þ to the truſtees to the ſeveril! 
following: to Roger Williams for life; and from andi 
the Len f of that eſtate, to the truſtees to pri 
contingent uſes during Roger Williams's life; and f 
and after his deceaſe, to Elizabeth the wife for her | 
ture; and after the deceaſe of huſband and wife, t 
uſe of the truſtees for and 99 years, on ſuch 
as herein and hereafter expreſſed ; and after the de 
nation of that eſtate, to firſt and other ſons in 
male. 

There was no declaration of the uſes of the bmg 
years, nor any receipt indorſed on the back of the 
ment; and as there was no declaration of the truſt 
years term, he infiſted the reſulting uſe or truſt wil 
to the huſband who gave it, and therefore will enuꝶ 
the benefit of the creditors of the huſband. 

Mr. Brown of the fame ſide. | 


Bankrupt. 
\e dreumſtances of fraud in this caſe are very ſtrong, 


adement was not made till ten years after marriage; 
Williams the haſband never thought of this deed 


mentioned.it. on his laſt examination, which is very ſuſ- 
bus, and looks nnn. laid hold of to ſave them 


un ; tor genera for the defendants, the wie and 


Roger Williams was no- trader i in 17325 and che 28 of 
KTUuUDI | not till ũx years afterwards, 1 


— rr wn againſt the creditors ; but there are many 
which may be ſupported as 

* fot _— conſideration. Scott v. Ball, 2 Lev. 
A queſtion between . purchaſers and the: iſſue of the 
whether an agreement after marriage was for a 
Land valuable conſideration ? Lord chief juſtice Hale 
, the court in family agreements do not nicely eſtimate 
yalue af the auen, but only whether it is a fair and 


The ats-in the p oreſent cake are ſhortly theſe : Roger 
liams was ſeized of this eſtate in 1722, had only 1 50l. 
this wife at that time, and no ſettlement then made; 
Blencoe her brother applied to Roger Williams to 

a proviſion for his ſiſter; Roger Williams faid he 
d not do it for nothing, on which Blencoe agreed to 
Ince 1000. the of June 1732, a receipt was 
under the hand of Roger Williams to Pottinghal, an 
ey, in the following words: Received La , A. brother 
herd Blencoe, the ſum of Gool. by the 

inghal, in conſideration of 14 ſettlement to — — 
e. The t was executed in Auguſt after: 
i Blencoe died the October following, _ therefore. 
remaning 4.007, was never paid. 

here being no receipt indorſed, * 4 being a 

mance of fraud, that it ſhews the fairneſs, becauſe as 
we 1000 was nat paid, they. could not property in- 


6 anber tothe objo&ion of the nin -nine years term 
bg no declaration of truſt, it muſt 88 as if the 
and Was contending, 
eee the limitation indeed is to truſtees gene- 

but is declared to be for ſuch a truſt as in therein after 


r it-ſhall be ain 
A * of the agreement ſhews, that 
| it 


f it was a mere voluntary, ſettlement, nn 


15 
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All the ufes:thew it to be a mar- 


Bankrupt. 


it cannot reſult for the benefit of the huſband, nd it q 
monſtration to a court of equity, that it could nee} 
intended that the uſes of this term ſhould be for his | 

becauſe it would make the limitation to the ſons of mi 
hae : there is no doubt then but the parties meant it a 
| wry for children, and the want of the f 


Mr. . Bt ork s reply. The fact proved is, 
this ſum of 6ool. was in conſideration of of n ſettled 


be made; it is pretty extraordinary that this ſum ſhow 
paid three months before the ſettlement executed. 
To make this a conſideration, it is incumbent upon ii 
to ſhew it was the of the brother ; but it is expre 
to be in.gonſideration of 10001. in hand paid for the nl 
riage portion, but not 'faid to be paid by the brother 
Blencoe ; neither has he ſigned the deed ; now'lf tay | 
he would not he g on his own account, could it be th 

1 would not have ſigned the deed ? 

It does not appear that this was a portion which d 
not be received without coming into a court of 
therefore it is hard to ſay, that this is ſuch a confident 
that the creditors of the huſband: ſhall not have a fal 
the eſtate without eſtabliſhing the proviſion for the! 

— this is not a ſettlement to be carried into execucion, ii 
fore the court muſt take it ene Tons cnet 
[ 190 J fande 

Lord chancellor. This caſe is male out to my fa | 
tion. Though the court will favour creditors wad 
CO ee CITY ſuperior right 
— cauls are;:-: 
al Whether the deed is to be conſidered x9 1 
ſettlement ? _ | | 
2dly, If it be, Whether the creditors can claim ay! 

nefit- under the ſettlement. 
* to the firſt: it 


upon the con 
rupt has made a 
— 2 i 


upon payment 
of money as a itlel 


portion, or a 
new additional - 


ſum, or even an —— 


agreement to A portion, or a new additional ſum of money, or ele 
pey money, if agreement to pay money, if the money be 


afterwards paid. nt ud n eee this is allowed dn 


Bankrupt. 
ity, to be ſufficient to make it a good and valuable 5 


ement. 
he receipt Roger Williams gave for the bel makes it 
y clear it was the money of Blencoe the wife's brother, 
the words are in co fideration of my Rong: her a Join- 

r marriage ſettlement. © '- 
t has been objected, that this is a recital only, under 
band of a bankrupt, and therefore fu uſiciou but to 
off the ſuſpicion, the ſon of Pottinghal ſwears, he ſaw 
receipt in þis father's hands in 17325 fix * before 
er Williams's bankruptcy. | 
tbe objeion is, that the 600/. being 7 before the 

f 0 of the ſettlement. - 
conſideration executed, 55 — 
ei to'lupport an aſſumpſit, to pay —_ 

re 

| further objected, that it does not appear on the Foul 
receipt, that it was the brother's money, but might be 
e's; 'and- conſequently. a choſe in action of the wife's, 
the huſband might have recovered in - poſſeſſion. 
pong it had been fo, if it had been in the hands of the 
. and the ſiſter had been married indiſcreetly;” and 
other holds his hand,” till che huſband makes à pro- 
t was boneſtly done, and is no more than what the 
would have done, and will equally ſupport it, as if a 
Jac 158 e againſt the huſband to make A 18 
or W 
he creditors ſtand only i in the place of the huſband, and 
at Nee I. cap. 1 5. was made to put credi- | 
ler a common of bankruptcy in the fame con- 
with creditors under che ſtatutes of 13 and 27 Eliz. , 

| alſo been ohjected, that this is a defeftive ſettle- 
15 law, for want of the leaſe for a 
| notwithſtanding the court will aid credit Ser againſt 45 191 } 
ie Or fraudulent conveyances, and without CON- Where creditors 
tior va n ſettlements, yet if they have no can have no fe- 
4 at law, but come into eq 30 „this court will but br” . 
lem do equity, which brings it 1 no caſe of Taylor into equity, this 
ar, 2 * 564 TT PE court will make 
BS in the caſe ofa conveyance e wad 
Wd rele ſes. be leaſe, being loſt, does not at all con- Tazzh in 
—— of the | caſe, and A conſideration being erz — 
— leaſe, the leaſe is 


yhold $4)" bat the forremgder not Pei iefented 
4 . 12 by the cuſtom, became void. Nn 
— ws þ a bill by B. againſt the aſſignees, — 


8 
4 G g proved, 
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. 
miſſing, yet x & yoo 3 the leafs is mit ng, 3 ( the rec 
roved, the re... amount to a © YAY to ſtand ſeized : | e ſettlements 


caſe will a- fore. muſt ſtap 
mount to. a The ſecond queſtion is, Nr it be A „ wad; 


ed Bid. — the creditors can dan any benefit under tel 
ment 

The «Ge. can claim no more benefit than l 

Williams himſelf, which is the bt of this real off 

for the liſe of the bankrupt, T9 77 

| The only queſtion then is on the term of g 99 year, 

After the limitation to the wife for her jointure, tha 

ſettlement on and limits it to the uſe of truſtees 

executors, &c. for the term of ninety-nine years, fa} 

uſes as herein and hereafter ae 

In the caſe of It has e plaintiff's counſel, 25 be 

— _ no declaration of the 2 [ing term, that it is art 


if there is no de- truſt for the huſband, and as undiſpoſed of, | mn 1 
claration of the equity, reſults to the donor in the ſettlement. | 


truſt of a term, 1 
it reſults to the donor; otherwiſe Where it is u feitlement for's valuable conludenin 
. man a wife, and of the iſſue. 


A limitation ig It bas been re ſo, in the caſe of 1 
Nr ſettlements and wills: but then the queſtion will tun 
huſband for Lie this, Whether it is not à ſettlement for alu 
preſerve, Ec. to fideration,. and in the nature 61 2 contract for the be 
we weiſe the life the wife for her jointdre, and a pfoviſion for the def 
of er nge. the iffue ? which in this caſe it certainly is; and ther 


ccaſe of both, to to this, * aſſignee can be in no better condition i 
truſtees for 99 bankrupt himſelf. | 


years, on ſuch 


truſts as hereaf- | The court always takes agreement of this kind i 
ter expreſſed: ing to the nature of the agreement itſelf; the lim 
2 de- the ſons after this term wouJd' not be worth half a 
that eſtate. to the if the plaintiff's objectien ſhould prevail, which wol 
Alt, and every; turn and defeat the uſes of this ſettlement ; and then 
9 Bs il; the huſband had been the . plaintiff in the "cauſe, t 
- ofthefes of the Would have conſidered it as, a truſt term only to 8 


205 n inheritance according to the limitations f in this {tt 

ways takes 

, 4 8 of this kind according to the nature of the agtee ment, and e 

v oy we in truſt term to attend the inheritance, according4o, the limitations in this fe 
Ii 


7 I the caſe of Uvedale v. Halfpenny, before ff 
25. ies on Jeykell, 2 Will. 1 7 the truſt ees to preſerve the t 
remainders were placed As a limitation of an 

. .to the ſon, and yet he decreed the ſettlement to” 

-.. without any, evidence of the fact; or intention of 

s the placing of the limitations. 


9 , 4 


had - 2. 
Bo =p. 2. 8 97 


f 14K. 


5 


„ 8 RE 
1 11 


Bankrupt, TT ! 


he preſent js a thi of the ſame kind, in the reaſoning 
| beſides, the words themſelves will warrant that con- 
Non; on the whole, the plaintiff is intitled only to the 
t the huſband has im the eſtate, which is but for his 
and decreed accordingly, | Pr” 
November the 6th 1745. 
| Walker and others v. Burrows. 
Vide under the diviſion, Rule as to Aſfigneet, 


| Grey V. Kentiſh, 


title Baron and Feme, under the diviſion, Rule as to 
e @ poſſibility of the Wife. 


7 * * January the 22d 1753. | 
Ex parte Coyſegame, Casz 100. 


HE petititioner in 1751 married Coyſegame, who A bond given 
is now a bankrupt, and at the time of his r 


| ure the pay- 
nation, he delivered up with the reſt of his eſtate a _ * 
I which was given to A. in truſt to ſecure the payment gun of 421: 
| annuity of 40l. a your to the petitioner, during the —＋ r 
lives of fir Edward Smith and the petitioner. ward Smith, 


he brought a portion of Soo! to the bankrupt in mar- nd petitioner 
and nothing to ſubſiſt upon but this annuity, wite ; be zelle 
prays by her petition, that the aſſignees may deliver, vers up the bond 


bond t ; | ze upon his laſt ex- 
o her truſtee, and that the arrears of her annuity bt thts 
| future payments may be made to her. | applies to the 
| | court, and prays 
ee may deliver the bond to her truſtee, and that the arrears of the aunuity and all 
payments may be made to her. 


nd chancellor ordered accordingly, conſidering the cre- Lord chancdlor 
a Tanding in the place of the huſband, and not in- —_ 1 

La more than he would have been, in caſe he was 

to the annuity, without making a proviſion 

ir the aſignees under the commiſſion it was inſiſted, 93 J. 
notwi ding the huſband and wife muſt have * 

Wit the action in the name of the truſtee of the bond toſtee for the 

* annuity ; yet according to the opinion in Miles v. * *. buf. 
um er un. 1 W#7..255. where a_bond was made to band becomes a 

truſt for B. who becomes a bankrupt ; the aſſignees barkrupt, the 

88 2 y may dingnces Canturt 


228 | Bankrupt: Dl. 

bring an Ment 7 ey being the 4 lion ir in their own. name. thouph 
IEG bare broughy A the name of 8 5 10 By 
only have the t m point ot law they are conſid 

like remedy to Jute property for the benefit of the deten te | 


recover a debt, 


20 the bankrupt himſelf might have bad, the word in the a bein | 
— pt 8 , party 8 meant o 


The 41 1 opi- But lord chancellor faid, be did not remember then 
Willa ag any precedent for ſuch an action by aflignees, wh 
his wife, : Will. bond was given to a truſtee for the wife's ind! 
153 —— to herſelf: and as this opinion in x Will. was not vc 
to be law. principal point in the caſe, but ob3ter only, his lord 
nied it to be law, and thought clearly, B 
wording the clauſe n N to the enen wal pore 
aſſignment of a bankrupt's effects, 1 Jac. 1. that aſi 
can only have the like remedy to recover a debt u| 
—— himſelf might have had; the words, as th: 
himſelf might have had, in the concluſion of that da 
appearing to him to be meant of the bankrupt. And the 
- fore ordered the bond to be delivered by the — 
the petitioner, and the arrears and future t 
Rs to be paid to her for her ſeparate a 


(Z) What is 62 ia not an act of bankrupt? 
Jaune the 11th 1943. 
In the matter of William Gulſton, a bankript ; «pal 


Petition of William Gulſton, and à croſs petitin 
George ale and others. © 


R. Gulſton reſiding in the iſland of Barbados, 
doubt of © the the 20th of May laſt preferred his petition 10 
bankruptey, and chancellor, thereby Ratirig, that he being a merch 
5 r „London traded to Barbadoes and other places, and! 
om, ne ng. ſome ycars ago a conſiderable real eſtate deviſed do 
will not ſuper- in the iflanid-of Barbadoes, did ſoon after he had taken 
iſo open leſfion thereof, put tlie lame under the management 
petition bur agent there, foc his greater convenience of reſorting 
ec IT to ori 


but where the bankrupt is at home, the court will ſend, it back to the commilſion 
W if on ener MIS 82 Kclate him a 9 or not. 


CASE 101. 


1 nnn . * 


- X 
n en 8 — 1 


Pn | © wide 2 Bisckg. Com, 7 2 P. Will, 42 | 
Ma dra th t Burr, Rap. 439. 472, 15 . 5 744. 2 N 6s 162. 25 
Lalb. 2125 walk age Law 89. Burr. | Rep. 817 819: 

een“ Spirit of the Bankr. Laws, and the numerous be hen 

ide alfo Blackſt. Rep, vol. 1, 265. wol, 2. 996. , Link 


\ 


Baulenpt. 
oct. aud carrying on his trade arid büfnefs Here: 
l fen in this kingdom, and regotiated 


mitted any act of bankruptcy; but findin * 
© impoſed upon, in the management of his eſtate at 
bades, he therefore, in order to make the moſt there- 
Jetermined* to remove thithet with his famitty ſorme 
about the latter end of . 1737, and his inten- 
Fand determination of fo doing was well known to alt 
in whom the petitioner had any dealings, an 

* cohceated from none of them, and bamieüb Was 
| known to Geotge Dale, who had feveral deatiigs with 
petitioner, and was with him almoſt every day, and 
zetumes oftner, for ſix weeks, or two months before the 
» of the petitioner's ſo going abroad, and who had ſe- 
kl goods packed up at the houſe of the petitioner, to 
ſent abroad with him: that the petitioner did, in. 
1737s $9 over with his family to the iſland of Bar- 
pes, and had ever fince reſided there for the better ma- 
ment and improvement of his eſtate : that he had re- 
ted to George Dale divers conſiderable ſums of money 
ie amount of between three and four hundred _ ; 
notwithſtanding this, Dale, on the 21ſt of February 
rocured a commilfion of b cy to be ſealed 
nſt-Gulſton ;- but ſeveral witneſſes having been exa- 
ted before the commiſſioners, they were of opinion that 
y ought not to declare him a bankrupt, and therefore 
BE ent application is, that the commifion may be ſu- 


The evidence to prove lum a bafiktupt before the com- 
honers was a porter, who ſwore that at the time Gulſton 
It abroad, he ordered him to deny him to two different 
Mots, Shipſtan and another, and was conveying off his 

; on ſhipboard : Shipſton being alſo examined before 
n, ſwore that at the time of Gulſton's going to Bar- 
he ws ye HE apprized of his intention to leave 
kingdom ; thit he faw him ſeveral times, and that 
lon deer refuſed de ee him when de aſked for 


appeared by affidavits, that Dale was with Gulſton a 
t many times before he went abroad, and was privy 


+ Chute, who was counſel for Gulſton, ſubmitted it 
& court, that if Dale had thought him 4 bankrupt at 
ume, he would certainly Have applied for a commiſfion 
1; but inſtead of doing that, he has ſince received four 
| | | or 


baue l 2 public manner as 4 merchant; an - Fl 194 } 
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 &welling houſe, to the intent or purpoſe to defraud or l 


five years acquie 


% 
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or fire hundred pounds in diſcharge of his debt, and ui 
out any ſcruple applied it for that purpoſe ; and now, 1 
cence, is attempting to make Gulf; 


Mr. Chute inſiſted therefore upon all theſe circy 
that the commiſſion ſhould be ſuperſeded, or at leaſt f 
an iſſue ſhould be directed to try the bankruptcy. 

He relied on a caſe mentioned in Wrenchess caſe, (# 
Eliz. 13. There a proceſs iſſued againſt J. S. to wn 
« him, who kept his houſe to ſave himſelf ſrom ard 
but afterwards went to the market, and to other play 
« and when he heard again of a new proceſs out gif 
„ him, he kept his houſe a ſecond time, but afterng 
« went at large: the queſtion was, If he was within & 
« ſtatutes of bankruptcy ? and all the court held he 
not, becauſe he uſed to go at large, and it might beth 
& his policy would not prevent the ſerving of the profil”; 
« for he might be met withal unwittingly.” 

Mr. Hume Campbell of the ſame fide cited Hopkins 
Ellis, Salk. 110. Where it was held by Holt chief 
« tice, that if H. commits a plain act of bankrupt, 
* keeping houſe, &c. though he after goes abroad, ai 
4 2a great dealer, yet that will not purge the firſt af 
© bankruptcy, but he will ſtill remain a bankrupt.” ! 
if the act was not plain but doubtful, then going abn 
and dealing, &c. will be an evidence to explain the int 
of the firſt act; for if it was not done to defraud creditat 
and keep out of the way, it will not be an act of b:; 
within the ſtatute. Alle if after a plain act of banłm 
he pays off or compounds with all his creditors, he bl 
come a new man. 

Mr. attorney- general for the croſs petition ; 

Mr. Dale's debt was originally 6000/. and amounts 
o 55001, ſome time in the year 1737 Gulſton od 
mſelf to be denied to his creditors, and not only 
but left the kingdom and went abroad. | 

The creditors imagining that ſomething beneficial mi 
turn out, have waited all this time, in hopes Mr. Gu 
might be enabled to pay them; but concluding now! 
by ſtaying hey may make bad worſe, have agreed 10 
out a commiſſion of bankruptcy. 

There are two forts of bankruptcy defcribed unde! 
ſtatute of the 13th of Eliz. ch. 7. and the 1ſt of 
ch. 15. A beginning to keep his houſe, or a departing fim 


any of his creditors of the juſt debt. or duty of ſuch di 
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eller er whereby his creditors may be defeated or Ne 
layed far the recovery of their juſt and true debts. _ 

Lord Chancellor. In conſideration of Mr. Gulſton's 
ing out of the kingdom, I think it very proper to direct 
| ie to try if he was a bankrupt before the is out of 
e commiſfion. If he had been in England, I ſhould 
ve been of opinion to refer it back to the commiſſioners, 
conſider upon the evidence before them, whether they 
»uld declare him a bankrupt, 

His lordſhip ordered, that the petitioners do forthwith 
deeed to a trial at law in the court of King's Bench in 
mdon, on the following ifſue : Whether at and before 
e iſſuing of the commiſſion of bankruptcy againſt Wil- 
m Gulſton, he was a bankrupt within the true intent 
d meaning of the ſeveral ſtatutes made and now in force 
ncerning rupts? And ordered that Mr. Gulſton 
ould be at liberty from time to time to inſpect the com- 
iſhoners ings, and to take copies or extracts 
lereof as he ſhall think Proper; and after trial ſhall be 
ad, any of the parties are to be at liberty to apply to his 
rd(hip for further directions. wy | 


March the 28th 1747, Laſt ſeal after H. T. 0 196 } 
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Lingwood v, Eade. „ Cars ron 


\ MOTION was this day made on behalf of Lin- 
good for a new trial, ,on a ſuggeſtion that the bank- 
was found entirely upon the evidence of Vaughan, 
| attorney, who gave a quite contrary teſtimony from 
hat he had done on a former trial in the court of Com- 
on Pleas. 2 225 | 
Lord Chancellor. Lord chief juſtice Lee has inform- «+ 
me that the evidence of Lingood's bankruptcy was very 
ong, and did not depend on Mr, Vaughan only, and 
at the jury found him a bankrupt without going from 
ie bar; and as I am thoroughly ſatisfied with the account 
chief juſtice has given me, I ſhall deny the motion. 
Upon a former trial before lord chief juſtice Willes, Abſconding to 
here the bankruptcy of Lingood came in queſtion, he woid en attach» 
opinion, that a perſon's abſconding to avoid an wana? You — | 
ament upon an award for non-delivery of goods pur- delivery of 
ant to the award, is not an act of bankruptcy, becauſe it | ap" = ques of 
not within the words of the ſtatute of Fac. 1. ch. 15. not on aſt of 
ach makes it an act of bankruptcy in a perſon to keep bankruptcy 
4 of the way, or depart from his dwelling-houſe in order 4 * 
wad the payment of a ju/? and true debt only, and not c. , but 2 
the — 


: * livery, of goods, for that is a duty only : and 
V 
to avoid the tan: Will a very right one, an at he w 
pay — i by the — 857 of the ſtatute in the 
ape? en he mae between d to avid; 1 
— is 1 abſcontling to avpid a duty only TT? 
only. E. ieh | 


December the 24th 1747. 
Ex parte Meymot. . 

rr plies to f erſede a commiſſia i 
A com miſſion "THE EO 009Y . | him, i nſiſting that 4h 
SO i owt men f f dcn, 5 kak hen und, 5 
the petitioner, "TR the pariſh church, of Normanton in Derby 
. . ble to become bankrupt within the intent a 
clergyman, he — of any of the ſtatutes made concerning, ba 

is not lia 12 ö g 1 | 
become bank. _ 3, 4:5 1 3. G81 cited the 1 Hen. 8. ch. 
| ithin | t titioner cit E 21 eier 
+ hg pry M. Nm ox the enacted; that no ſpiritual. per 
S what fate or degree ſors, 
ſtatutes, lor Meeren SIE b 12 . nor by any. o er or hg 
— — lu- be . gs x 44 la and buy, to 1 0 5 
rlede the 8 i markets or fairs, and ol 
Pee "oy 2 — — — cats corn, lead, tin, hides,t 
wy uf * >. „ , wood, or any manner of victual or mg 
— > 6 pc cc low, fiſh, WOOI, l 3 , 
ebe. 3 aber Tod trove ther by of, | upon, pa 
W cit treble the value of eyery thing by them, 8 
1 15 their uſe, bargained and bought to ſell aa 
| bat? y. to, this act; and that every ſuch bargain i 
eee 
their uſe, contrary to this act, ſhall be utter] Yr! 
[ 197 J « of none effec, and the one half of every peak!» 
—_— to be bo the king, nd. the aber half to him ry 

& ſue for the ſame. 


©, And argued, that as this a paſſed before any at 
bankrupt, and is ſtill in force, no e cats. q 
inten to. include a ſpiritual perſon under the g 


pm is to he ff 
| acts ; and as by theſe. acts he is * I 

2 ae with regard to the warp o{ 
©: >, "it ould oblige the nnn 
"0g — "Him 255 9 the penattes of the flatute © The cletry 
3 * 1 — Mr ilbraham of the ſame ſide, ſaid, So and n 
=  rpany privileges, ſome belooging to their N 
„ e cir eccleſiaſtical, benefices ;. therefore, 2275 by 
T 
2 : whereof they . liable to ve Fl . LILY 7 -*- hall 


25 


- rf « of : * 
48 e 


Bankrupt. 


ff. &c. yet the clergy are diſcharged from ſuch ſervices 


on of their function, and there is a writ in the 


1 her which lies for their diſcharge, Reg. 187. 6. recites 


| cleriei-infra ſacros ordines conſtituti non eligantur ad 
um. And lord Coke, 2 In/t. 2 & 3. upon Magna 
a, ſpeaking of the privileges of the clergy, lays it 
n that they are not to be choſen into any temporal of- 
and in Ventr. 105. there is the following caſe: One 
Lee having lands within the level, was made an ex- 
nor by the commiſſioners of ſewers in the county of 
t, whereupon he prayed his writ of privilege. to the 
of King's Bench, and it was granted; for ſays the 
fer, Vir militans Des non implicetur in negotiis ſecu- 
ys ; and the antient law is, quod clerici non ponantur 
cia. | M* i ä 

lis was the rule as eſtabliſhed by the common law; 
it has been ſaid the ſtatutes of bankrupts are general, 
therefore the clergy ouglit not to be exempted; but 
the 21 of Hen. 8. prohibits this order of men from 
ling any ſort of trade or merchandize, by buying and 


K 


d from tlie proper buſineſs of their function, and their 
rats are 1þ/o facto void with a ſevere penalty. 
boſe laws that have the ſanction of a penalty annexed 
my are more regarded than acts of parliament, which 
rely prohibitory, without any penalty. | 
an it be intended, when by a former act the legiſlature 
frotubited the clergy from exerciſing any trades, that 
meant to include them under the genefal words 8 
perſons in the bankrupt acts? There is not a wor 
as that ſeems to comprize the clergy. 
eral words in an act of parliament may be reſtrained 
the reaſon of the law ſeems to require it. In the 
Long v. Baker, 1 Roll. Rep. 202. it is laid down 
in the conſtruction of ſtatutes, that a general law 
not make that good, which, was diſabled by a particu- 
Mute before; and in Hol. 345. the caſe of Sheffield 
lcliffe, he ſays, Judges have a power in the con- 
ion of ſtatutes to mould them to the trueſt and beſt 
cording to reaſon. and convenience. Acts, general 
ds, have been conſtrued to be but particular, where 
Fat was particular. Plotod. 204. Stradling v. Mor- 
ler though the ſtatute of H. 7. of fines be conceived 
dern terms, and will bind corporations in general, 
conſtruction of law the ſucceſſor of a parſon, vicar, 
other ſole — „ ſhall have five years to make 
h 


dt. I. his 


ul 


g again, with a view to prevent them from being di- 
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his claim; for if by their laches they ſhould bind d 
. ſucceſſors, it would cauſe a- diminution of eccle(ut 
livings ; and therefore by conſtruction of the genen 
= are excepted. ' 11 Co. Magdalen College Caſe, »1,; 
Can the bankrupt acts be ſaid to intend the clergy, yi 
they deſcribe perſons uſing the moſt ſecular employ 
which are prohibited to the clergy, and to mean thok 
perſons which they do not deſcribe, but who by the i 
of Hen. 8. are forbid to fall under that deſcription, 

If this had been the conſtruction, there muſt have 
ſome inſtances ; and where the penning of an act is U 
ous, long uſage is a juſt medium to expound it by, fe 
et norma laquendi is governed by uſage. If the petiy 
ſhould be adjudged a bankrupt, what muſt be done 
the commiſſioners examine him touching an act of h 
ruptcy ? This is not to be done, without examining! 
his buying and ſelling ; this ſubjects him to a fork 
and the bankrupt acts could never intend the poywe 
commiſſioners to examine ſhould be ſo extenſive, x 
enable commiſſioners to examine perſons, who, if! 
diſcover, muſt ſubje& themſelves to a forfeiture. 

Could the commiſſioners aſſign over his living! 
for the aſſignee muſt either have the whole or nom 
that there can be nothing left for the performance of ij 
ſervice in this caſe, which is of itſelf an argument it 
not the intention of the bankrupt acts to include {pit 
perſons; beſides, he may defeat ſuch an affignment i 
time, for he may reſign, and is not obliged to i 
curate. 

And in another inſtance of ſequeſtring a living, the 
has provided that h muſt be left of the benehd 
the cure, that — may not be without a pl 
to perform divine ſervice ; and therefore in caſes of 0 
if the ſheriff returns that a defendant is clericus ben! 
nullum habens laicum feodum, he can do no more, butt 
proceſs muſt go to the biſhop to ſequeſter his living 
in ſuch cafe, as tis ſaid in 2 Mod. 256. Walwyn v 
bery, the biſhop may retain to ſupply the cure, 1 
only the reſidue. Here there can be no ſuch proviſen 
therefore this becomes a. queſtion of convenience). 

inconvenience can ariſe from ſuperſeding the" 
miſſion, as this is the firſt inſtance ſince the bankrip!? 
but there may be a great inconvenience, if it 
be ſuperſeded, hecauſe the cures of ſuch clergyM®! 
not be ſeized, 
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Mr. attorney - general, of counſel for the petitioning 
litor in ſupport of the commiſſion, ſaid, the trading of 
petitioner is à partnerſhip with a potter in Staffordſhire, 
I there is no diſpute either as to the trade or act of bank- 
cy ; for Mr. Meymot has not ventured to produce any 
davit to contradict theſe facts. | 

ord chancellor ſtopped Mr. attorney-general, and de- 
ed, if he could ſhew him that the petitioner had com- 
ed a plain act of bankruptcy, and had traded, he would 
ſuperſede the commiſſion, becauſe a man has the hardi- 
in a court of juſtice to ſay, I have been guilty of a 
ach of one law, and therefore releaſe me from the breach [ 199 ] 
another. act | 

he affidavits were then read, which had been made to 
port the commiſſion, and were very ſtrong for that pur- 


ord Chancellor. There has no queſtion been made 
cerning the debt of the petitioning creditor, nor does 
, Meymot contradict his trading, his having contracted 
debt, or his abſconding ; and therefore the whole for 
conſideration is, whether a clerk in holy orders is liable 
commiſſion of bankruptcy ? 
t is not proper for me to determine this queſtion abſo- 
y, becauſe it is a mere matter of law ; but I am of 
on I ought not to ſuperſede the commiſlion, or direct 
ſue, but leave the petitioner to his action at law. 
vas obliged to give an opinion, I am rather inclined 
ink he may become a bankrupt, 
The ſtatute of the 21 H. 8. is rather in the nature of a The ſtatute of 
dition, and a prohibition will not exempt him from af acts 
lg a bankrupt ; for if a man, with his eyes open, Will a ctergyman 4 
IK the law, that does not make void the contract. It is from being = 
_ very improper for a perſon to ſay, I have be gzuße, for | 
e the law, and therefore I am exempt from any re- advantage of the 
a creditor may have againſt me; and the petitioner breach of one 
bot take advantage of the breach of one law, in order ub * 
void his being ſubject to another. breach of an- 
bis is different from uſurious caſes, becauſe then both ther. 

wer and the lender are equally criminal, or the 
Kr rather more criminal, as he takes the advantage of 

's indigent circumſtances ; but it is not ſo 

for the borrower only acts in breach of the law, and 
lader may not know it at tlie time, or that he is a 


vill compare it to the caſe of a perſon who has dealt Smuggling, tho? 


n ſmuggling and Hr of goods; though this » 3 


236 8 Bantrupi. 
ment, is till a an offence, and contrary to an act of parliament, 
che Se ef will be a trading within'the meaning of the We 
the bankrupt aànd ſuch trader is liable to a commiſſion. 
acts, and ſuch oo +6 t "7 £5 
perſon liable to a commiſſion. 


Next as to the penalty in the ſtatute of the 21 H. 
1 ze I am inclined to be of opinion on this part of th 
dy a parſon, that the contract ſhall be void, as to the parſon him(F4 
contrary to the for it would be a moſt extraordinary conſtruction of th 
rl 21 tute that the bargain ſhall be void for his own benefßf: 

len, 8. ſec. 5. Ar ) ml 

is void as to it would be very miſchievous to conſtrue the act in jul 
we 2 _ "Bis . a _ : 

ee any perſons in this kingdom deal as graziers in x 

— 25 RR. of ker lg the ſeller does not 80 er zier to 

clergyman ; ſhall the bargain then be void for the pat 

benefit? Bitte | 

Suppoſe in the counties of Surry, Kent, &c. 2 n 

buys a quantity of hops, can the vendor know tie 

buys to confame only in his houſe, and not make 2 

by retailing them again? If ſuch a contract therefor 

to be made void by the ſtatute of H. 8. it would 

200 great hardſhip and inconvenience to vendors: I 

[ 5 tion this to ſhew the miſchiefs which would reſult 

ſuch a conſtruction, and eonſequently this part of th 

ought to be ſo conſtrued, as to make it a penalty on! 


ſel only. | | D p 

Next as to the objection of going on with the co 

ſion, and examining the petitioner in relation to his n 

and effects. sin 

17 In the caſe I put before of ſmuggling, there is ron 
a bankrupt OO 


has an oblection Mination of the commiſſioners, but will ſubje# to pt 
to a queſton, he ties; and yet that is no reaſon why the commiſſion i 


the — 0 not proceed; for if the bankrupt has an objection to 
ries, and To queſtion, he muſt demur to the interrogatories, al 
court willjudge court will judge of the queſtion upon a petition ; ori 
of it upon à pe- bankrupt refuſes to anſwer any queſtion, and the con 


tion; or if he re- 1 . ' 
fuſes to anſwer ſioners commit him, and the delinquent brings an bd 


any queſtion, corpus, the queſtion muſt be ſet forth, particularly il 


—_— Tom. return to the habeas corpus, that the judges may 


mit him, and Whether it was a lawful queſtion or not; and notwitil 

the delinquent ing all this, the commithoners may undoubtedly ex 

brings an habeas : 7 it lis, 
as to his eſtate and effects, what he has, where it lies 


corpus, the 

queſtion muſt 
de ſet forth, particularly in the return to the habeas corpus, that the judges may jule l, th 
Aer it was lawful or not. ** 


he ſecond objection is, That a clergyman's is a ſpiri- 

preferment, and that his living is not within any of the 

utes relating to bankrupts. | 

his is indeed a more doubtful queſtion. 

o be ſure there are in the bankrupt acts, no words Ecclefiatical 
relate merely to eccleſiaſtical eſtates, and therefore it eſtates may be 


Fi _] e ern taken in execu- 
the id, if the whole living is ſeized, it may prevent ſerv- tion, and upon 
" me cure; but I do not know this would be the con- 2 ſequeſtration 
* ee | | —— _ 
I oſt, A fieri facias de bonis iſſues againſt the parſon, and which is pur ſu- 


ſheriff returns nullum laicum feodum, then a ſpecial fier; ed in executions 
ias de bonis eccleſiaſticis ers the biſhop, anc wacky — — 2 
ions a part to ſerve the cure, and the remainder is ta- followed upon 
under the execution. 12 —.—5 
his rule has been conſtantly followed, but I do not 2 
pw any particular law for it; and yet the court follows 
rule of law analogically, but though they permit a ſe- 
tration to iſſue, yet the biſhop in that caſe allots a ſuf- 
nt part of the living for the ſervice or the cure. 
do not ſee (but I give no opinion) why the ſame me- 
d may not be followed under the commiſſion of bank- 
tey, 2 it dots not appear to me that this would ſu- 
ede the biſhop's authority. 
\ parſon holds a living in right of the church, and it is 
for his own benefit, but for the good of the church; 
is preſented to it, and therefore may properly be ſaid to 
only autre droit, as he is ſeized in right of the church, 
in ſome reſpects may be compared to an executor who 
8 in autre droit, though the parſon's is not quite ſo 
Ing a caſe, | 

commiſſion of bankruptcy formerly iſſued againſt a [ 201] 
r, an earl of Suffolk, for [26x A in wines ; and though A peer or a 
> may be ſome particular powers that commiſſioners of „ puke * 
Krupt could not exerciſe againſt a peer, yet notwith- mons if they 
ding this, he may be liable to a commiſſion of bank- will trade, are 
ry, if be will trade, and ſo may a member of the eee come 
e of commons, though while he continues a member, bankruptcy, 
e are ſome particular powers of commiſſioners that other wiſe as ts 
ot be exerciſed.” | infauts. 
rd Cowper and lord Macclesfield carried it fo far as to 
that infants were liable to acts of bankruptcy, but it 
been ſince determined otherwiſe. 
pon the whole circumſtances of the caſe, I am of opi- 
0 commiſſioners ſhould proceed in the commiſſion; 

as not to prejudice any remedy the petitioner ma 
by an action 12 Y un PE y 

a December 
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A perſon's de- GE S Was a petition on behalf of the bankrupt, 


nyidg himſelf 
to a creditor 
who calls at 


eleven o'clock. ſons called one night at her huſband's houſe after e 


ig ht, is no 
act — | 
TUMCYy, it 
—— be ſaid 
to be done with 
an intent to de- 
fraud his credi- 
tors, which is 


the 

the acts of par- 
liament require 
to make a man 
® bankrupt. 


[202 ] 


mentioned in Mrs. Hall's depoſition, and that they | 
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3 Ex parte Hall. 
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2 8 


— 
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ing to ſuperſede the commiſſion. 
It appeared upon the affidayit of dis wife, that two 


o'clock ; that they were both in bed at that time, ay 
he did not care to rife, ſhe went to the window and 
who was there? and upon theſe perſons refuſing to n 
tion their names, ſhe ſaid, © Whoever ye are, if you 
come to-morrow, or any other proper time, you 
«© ſpeak with my huſband,” 

The commiſhoners declared Hall a bankrupt on thet 
dence of theſe very perſons, one of whom was 2 credix 
they only ſwore generally, that they went upon the 


8 BSE 8 8 


her huſband go into his houſe, and followed him dia 
and inquiring for him of lis wife, ſhe ſaid that her hulk 
was not at home, though they verily believed and ay 
hended that he was, and that he kept his houſe for ſa 
being arreſted by his creditors. 
Lord Chancellor. There is no pretence to {ay 
Hall has committed an act of bankruptcy, for dt 
o'clock at night is a very improper hour for crediton 
call, nor can a man's denying himſelf at ſuch an hour, 
faid to be done with an intent to defraud his credit 
which is the ingredient the acts of parliament requit 
make a man a bankrupt. 

And as the ſtatute of the 5 Geo. 2. has declared,“ 
5 if it ſhall appear a commiſſion is taken out fraudu 
< or maliciouſſy, that then the lord chancellor, & 
e the time being, ſhall, and may, upon the petition 
party grieved, examine into the ſame, and order 
* faction to be made to him, for the damages by 
<< ſuſtained ; and for the better recovery thereof mij 
<< caſe there be occaſion, aſſign the bond (meanung 
bond before mentioned, which the petitioning ci 
gives to the lord chancellor, &c. before the grants. it 
the commiſſion, in the penalty of 200ʃ. conditio e 
„ proving his debt, and alſo for proving the part) 28 
* rupt, and further proſecution of the commulſion) 
< the party petitioning, who may ſue for the ſame i 
„name; any law, cuſtom, or uſage to the cont)" 
** withſtanding.” i mY 
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hall therefore order, that it ſhalt be referred to a maſ. Referred to a 
„ebene che coſts, and to aſcertain the damages Mir. be gsagt, 
4 | has ſaſtained ; and if the petitioning creditor does not certain the da- 
report of what is due 73 i" 

pay the ſame to Mr. and if tbe peri- 
I will upon his application to me, direct the bond to tioning 2 2 
Egned to him, to be put in ſuit againſt the petitioning 1 _ * 
tor,” vchere at law the jury may, if they thank proper, ie ls the. 
to the value of the whole penalty in damages... bead to be af- 

ligned to be put 
B. His lordſhip ſaid, the circumſtances of. this cafe. hmm. 
were ſo flagrant, that if any thing of the ſame fort 
ſhould ever be attempted again, he would certainly 
commit the attorney whe fued ont the commiſſion. 


(Az) Rule as ta [ales befoze commiſſioners, 3 
+ boo: of e tee e 7 Hg bod ont on pa 
E, parte Green! 30 

, | woe þ. Fn; ein er 
REVERSIONARY eſtate of the bankrupt's has Advertiſements 


-— 


been put up to ſale. before the commiſtioners, and as in cafes of fales 
K mas agreed by the parties preſent, that the bidding gown af best- 
ld be cloted by a certain time, though in the adver- rupts ſhould nee 
nent. for the meeting it was general, without naming be general, but 
dour; one Coward. was declared the beſt bidder :\ and dt ost meme, 
the time allotted by the commiſſioners for bidding ters do, and a- 
expired, a perſon; of the name of Eldridge, bid 10“. <= the name exe 
but the commiſfioners and aſſignees were of opinion, Rificnerae , 
%, according to the terms of the bidding, was the not gone,ſhould 
laſer, and. would not admit Mr. Eldridge's! to be a jim: * better 
1 4 Hanes u Desti gr — 
pee he fle at Guildhall, the reverſion is come imo » erent gare 
non, and now in point of value the eſtate is worth [22 *2* a 
mam than is was. at ths tinge of the bidding. * 
ad Chancellor. I am of opinion, that commiſſioners. 
ankruptcy. ſhould not be ſo extremely nice, as to pre- 

a perſon from being a purchaſer, becauſe he happens 
ve outitayed the time ſet by the commiſſioners; and 

\ this like the caſe of eſtates ſold before maſters for 
nent of creditors, where they always advertiſe the ſale 
e at a definite time, as between the hours of ten and 
le, becauſe they may not be under the neceſſity of 
ig beyond that time z but if a perſon comes to bid, 

after that time, before the maſter is gone, he is ad- [203 
* notwithſtanding : and the advertiſements in caſes of 
ſales 


« * 
nge 


ters of bankruptcy are diſcretionary in this court, I (vl 
he bidding to de opened nin. 


(Bb) Rule le as to examinatſons talen bem 


Cazsr 106, 


An order had 
been obtained 
to read inter 
alia the exami- 


nations of Mar- Of Margaret Lingood before the commiſſioners. | 


garet Lingood, 


taken before the 
— — examination cannot be read where ſhe is a 


under Thomas's 
. 8 leſs it had been proved over again in the cauſe. 
cannot 


unleſs 
proved in the 


cauſe, that there 


were ſuch exa- 


minations taken. Whether the plaintiff could have read her examinations 
before the com-' ken before the commiſſioners ? 


miſhoners ; for 


the proceedings. 
in — have read it even then. 


of bankruptcy 
againſt Thomas 
are, ut to Mar- 
garet, res inter 
alios acta. 


and. this cannot be done by viva voce examinations," 


Bankrupt. 
ſales before commiſſioners of . bankrupts, ſhould nf 
general for a meeting in order to ſell a bankrupt Pt's ch 
but ſhould name the hour as maſters do; and after! 
time expired, if the commiſſioners are not gone, i 
_— to admit a better bidder, in order to give cred 

as great ſatisfaction for their loſs as poſſible; and as m 


e amd I order | 


© miſlioners. 


May the 23d 1747. 
Eade v. Thomas Lingood a bankrupt, and Nu 
Lingood his daughter, Nc. 


HE plaintiff had obtained an order to read they 
ceedings in the commiſſion of .bankruptcy, as ane 
hibit in his cauſe, and amongſt the reſt, the examinat 


It was objected by the counſel, that * wor | | 
efendant, 


Lord Chancellor. Two queſtions have been matt! 
the e curing to read the examination of 195 


Firſt queſtion.” "Sappoling the order had boa fuſſ 4 


Now I am extremely doubtful, if the plaintiff 


The rules in reſpe& to viva voce examinations ar 
extremely ſtriẽt in this court: as for inſtance, in cls 
wills, this court never ſuffers them to be proved by 
minations of | witneſſes viva voce, for it is not ſufficent 
prove a ſigning and ſealing, but the ſanity of the pe 
and all other requiſites under the ſtatute muſt be pro 


cauſe the defendant has a right: to a croſs examine 
the plaintifF's witneſſes; 

E-will put the caſe of ure affidavit mude to contrib 
aufer; ſuppoſe there the plaintiff 'ſhould produce 40 
of the origina! affidayit ein r "office, Tinerer! | 
allowed as ſufficient. — 4 25 | 

£ +. W- 

482. 
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ke next queſtion has ariſen upon the order obtained [ 204 
the plaintiff” to read the proceedings under the com- 
jon of bankruptcy in the preſent cauſe, ſaving juſt ex- 

ons. 
This order is obtained upon the ſame foundation as an An order to 
o read in one cauſe, the bill, anſwer, and the reſt of e. 8 
proceedings in another cauſe, where it is between the cauſe 2 
e parties; but ſuch an order cannot be extended to a ther, mult Pe 
d perſon, who was no party to the firſt. 3 
ow Margaret Lingood is not at all bound by the pro- e 
lings in a commithon of bankruptcy againſt Thomas 
„ for as to her it js res inter altos acta. 
Upon the whole, his lordſhip would not admit this exa- 

ation to be read, unleſs the plaintiff had proved in the 
iſe, that there were ſuch examinations taken before the 

miſſioners. | 
The bill here is brought againſt Thomas Lingood, where one de- 
aging a fraud againſt him, in pretending to have bought fendant is 
pyhold eſtate with his daughter's money, when it was 8 d 
fact with his own, los pear bs 
His daughters are made defendants in the cauſe, in or- _ for ano- 
to reconyey the copyhold to the aſſignees under the 25 5 may 
aden againſt Lingcod. MO 9 
Mr. Solicitor-general, counſel for the daughters, in ex- *9 his owp colts, 
e of their coſts, offered to read the defendant Thomas 
good's depoſition, to ſhew that he led them into the 
Ike, by informing them that the purchaſe was made 

a their money. 
Lord chancellor refuſed ta let Thamas Lingood's depo- 
n be read, becauſe where one defendant is charged by 

bill with a fraud, his depoſition cannot be read for 
dther defendant, as it will be an advantage to himſelf, 
may tend to excuſe him with regard to his pwn coſts, 


December the 24th 1747, 
Ex parte Parſons. 


| | Casz 107. 
ORD Chancellor, upon A former petition, had di- Lord chanco!lar 
refed the commiſſion of bankruptcy that had been on : fo wer ap. 
ua againſt Mr. Parſons, the ſon of the petitioner, 2 * 
5 proceed, and the commiſſioners were allowed to go ſons's examinz«" 
*. to make a proviſional aſſignment, but no warrant on befgte the 
Sure 10 iſſue, nor any advertiſement to be publiſhed w her fan's 
e bankrupt's appearing and ſurrendering himſelf till rrading only, 
er order. i 1 but upon the 
Vor 1. 5 . I "7a | 5 Upon preient applica» 


242 Bankrupt.” 
tion, refuſed Upon the commiſſioners proceeding in the comm; 


commiſſones and examining Mrs, Parſons the petitioner and mog 
from inquiring the bankrupt, an application was made to lord chan 
Hasche before the long vacation, on the part of Mrs, Paw 
may make him that the examination ſhould be limited to her ſon's trad 
a trader, only, and lord chancellor did limit it accordingly, 
[ 205 a The preſent petition is, that the commiſſioners mai 
| reſtrained from aſking a particular queſtion mentioned 

the petition, concerning — ſon's trading. 

Lord chancellor ſaid, he did not intend by the form 
order to reſtrain the commiſſioners from aſking any q 
tion that might be relevant to his being a trader, cg 
circumſtances relating thereto. 

She was aſked by the commiſſioners, whether her 
was a trader or not, or had any concern in the brewhou 
and anſwered negatively. He would not therefore reſi 
the comniſſioners from inquiring into any circumſla 
which may make him a trader; as for inſtance, « I} 
your {on aſſign over any ſhare he had in the | 
<« ing trade to you?“ For if ſhe anſwers in the afim 
tive, that will ſhew he was a trader before he executed 
alignment. | 

Suppoſe in the deeds themſelves it ſhould appear hea 
ried on the trade with his mother, this will be a mate 
evidence for the ſupport of the commiſſion. 
Lord chancellor His lordſhip would not reſtrain the commiſſioners tr 
qe not make examining Mrs. Parſons concernining her ſon's trade, a 
Mrs. Parſons therefore diſmiſſed the petition ; and ſaid further, that 
ſhould have would not make any order that Mrs. Parſons ſhould be 
rounſel upon liberty to be attended by counſel upon her examination 
tion, becauſe it is prayed by the petition, becauſe it may be made a pre 
might be made dent jn ather commiſſions, and he thought an inconit 
= PIN. ence_ would ariſe if allowed in every caſe, and neten 
ons, and thought only recommended it to the commiſſioners, in this pa 
an inconveni- cular inſtance, to indulge Mrs. Parſons with counſel, 
ence would en Would make no order for that purpoſe. 
in every caſe, Fa 


Ex parte Bland. 


. Cazz 1068. | 
Mr. Bland, in- NH E petitioner is a banker in Lombard-ſtreet, # 
Lend of atrend- had been ſummoned under the commiſſion of bal 


3 rupt againſt Lingood, in order to be examined touching 
that he might be trade and dealings with the bankrupt. | 
examinct,ure2 Mr. Bland,” inſtead of attending the commilſionets | 


and have s copy titioned lord chancellor that he might be examined Y 
terrogatories, and might have a copy of the intem 


thereof, and a jn 


JIM 
4 


Bankrupt. 243 


and 4 month's time to prepare himſelf for this ex- month's time to 
aon and that the commiſſioners might be reſtrained Pape himſelf, 


8 . and that the 
aſking him queſtions touching notes given for money, commiſiioners 


wank notes, or goldimiths notes, or money paid by may be reſtrain- 
or bank bills, or caſh notes of the petitioner or other a aſking 


particular 
1 queſtions in his 


buſineſs of a banker. 


ord chancellor diſmiſſed the petition upon the opening Lord chancel- 
e petitioner's counſel, without hearing the aſſignees lor will not re- 


x . 22 A ſtrain commif- 
>, and ſaid he would not limit or reſtrain commiſ- goners in their 


x5 in their examinations; for if he did, it wduld be at- — 
' 1 _— it wou e at- 

ed with expence and inconvenience from applications of ned wich Cr 

kind, | Fes. pence and in- 


convenience from applicatious of this kind, 


1 


e bare exchanging of notes with a bankrupt, or giv- | 266 ] 
done) for bank notes, cannot affect him as a trader The bare &. 


m 
that bankrupt, and conſequently Mr. Bland cannot be 1 
by fuch a diſcovery, nor would he preſume that the bankrupt, or 
miſfioners will aſk ſuch trifling and immaterial queſti- giving money 
ind therefore would not direct the examination to be l bank notes, 


* we cannot affect 
interrogatories. him as a trader 


. Tupt, 
(Cc) * Who are liable to bankruptcy, 
| hd | December the IIth 1737. 
| Highmore v. Molloy. | 
| be 9 C482 109. 


Chancellor. I AM inclined to think a pawnbroker Pawn-brokers 
pred ; Within the ſeveral ſtatutes concerning within the fta- 
me upts, and eſpecially within the general words of the —_ 4 
clauſe of the 5th of Ged. 2. the words of which are, 88 * 
hereas perſons dealing as bankers, brokers and factors, cluded in the ge- 
e frequently intruſted with great ſums of money, and — wry — 
th goods and effects of very great value belonging to ſection of ite 
r perſons : it is hereby further enacted, that ſuch 5h of Geo. ws 
kers, brokers and factors, ſhall. be, and hereby are a forks 3 
ared to be ſubject and liable to this, and other the exciſeman, & c. 
nutes made concerning bankrupts. it he wall trace, 


' 0 
5 paſt 


el, 


* 


ide ante 98, agg. 2 Blackſt. Com. 476, 477. Stran. Rep. 51g. 

Rep. 2064, 2148. 2 Will. 169. 5 Geo. 2.c. go, Green's Spirit 
rupt Laws, and the various cafes there cited, f 

JI For 


1331 2 — Re 


a freeman of 


London, if ſhe , 
trades ſeparately in gaol from the 8th of November ( on an arreſt) to the 


From her hbul- 
band, may be a 


c 110. 
The daughter of 


Lord Chancellor. I am of opinion the taking os 


£207} 


| Bankrupt. 

For though pawnbrokers are not expreſsly named, 
the general word brokers is the genus, and all other 
of brokerage the ſpecies. 

His lord(hip faid in the fathe caſe; Though a man þ 
public officer, as an excifeman, &c. yet if he will uu 
he makes himſelf ſubject to the ſtatutes of bankrupy, 


January the 22d 1739 
Ex parte Carington. | 


A COMMISSION of bankruptcy had been of 
out againſt Dorothy Jones, as a widow. Her 


* 


of January, being two months, was the act of t 
on which ſhe was declared a bankrupft. 
The petition was preferred in order to ſuperſede | 
„ a ſuggeſtion of her being a married 
man at the time the commiſſion iſſued, and the wife a 
petitioner. | 
commiſſion againſt her as a widow, is but a miſnomg 
moſt ; but if the petitioner thinks this a ſufficient gr 
I leave him at liberty to bring his action. 
As Dorothy is admitted to be the daughter of a ff 
of London, and appears plainly to be a ſeparate * ta 
by the cuſtom of. London, ſhe is clearly liable to bann 


cy, notwithſtanding her coverture. 
The petition diſmiſſed, 


Auguſt the 2d 1744+ 
Ex parte Criſp. 
Vide ander the diviſion, Rule as ta Partnerſo1) 


December the 24th 1747- 
+ Ex parte Meymet. 


Vide under the diviſion, What is or is not on 4 
Bankruptcy. 


* 
iii. ta. —_— a PR — — — — dll. PP A -w * * — * 
*4 » * - * ay 


* See accordingly the caſe of Lavie and another, afſignees of ut 
2 bankrupt, verſus Phillips and others, aſſignees of John Cox, 3 v7 
where this queſtion is fully diſcuſſed. Vide ao Com. Dig. vol. 1. 


Rani. pt. . 


February the 24th I 7 52. 


5 Alon uy Gibbons, een 9 Alex- — Plaintiffs. 


der Wilſon, a ban tru Wut | 
thaw, Taylor, and — Defendants. ' 


h under the diviſion, What is a trading to make a man 
à @ bankr upts 


March the 26th 179% 


ide under "y 4 ie, Rule as to ooh Certificate of 4 
Bankrupt. 


(Dd) Rule as to a bankrupt's allowance, 
OQober the 20th 1744. 
C's.” riod Cazz 111, 


petitioner, Ruth Grier, the widow and admi- 4 —_— 

4 0 of oe Grier, whom a commiſſion ni — Fry 
bankruptcy prayed that the aſſignees 6a he bas had 
the eſtate 201 effects of the bankrupt might be ordered bis certificate. 
ay unto the petitioner the ſum 3%, deing the re- 

inder of the 5“. er cent. unreceiy which the peti- 
er inſiſts John Grier the bankrupt was intitled to as 
allowance,” in refpect of the lum of 800. recovered in 
m his eſtate, or that ſhe might have ſuch other allowance 
he was intitled unto at his death. ; LE 
Lord Chancellor, I am of opinion on the conſtruction [ 208 
the clauſes in the act of Hs ek by Bp 5th ? 
of the reign, of the grade king, that though Grer | 
badkrupt did ſurrender and conform, yet that he was 
Untitled to the allowance given to ts, unleſs he 
| had his certificate ; ; for if the creditors conſent 
gave it him before, it would be of no ſervice, as they 
pt take it from him again the next moment; for it 


1 p M4 


Ie. Com. wo *: 477+ . that a feme covers merchant 

| be a bapkrupt, or (as Mr. juſtice Blackſtone more fully exprefirs it) 

at's ſeme covert in London, being a ſole trader according to ie cuſtom . 
e to a commitkion of b rupt.“ 3 Burr, 1179. 


ant 


Bantrupt. 
would be liable in his hands to ſatisfy any creditors, ti 
is intirely cleared by the certificate, 

His lordſhip therefore ordered the petition to he & 


4, © December the ah 1747. 
Carnns Ex parte Trap. 


. T* E petitioner is the repreſentative of a bankny 
the act of parlia- whoſe eſtate had paid a neat 10s. in the pound toly 
_— 7 creditors under the commiſſion, and thereby became ix 

he dies. will go titled to an allowance of 50. per cent. provided the 
ies, will-go l $$. P P 7 
to his tepreſen - per cent. did not amoumt in the whole to above the fund 
e. hundred pounds. The commiſſioners directed the 
ſignees to pay the bankrupt the ſum of 1631. being withint 
ſum, his eſtate amounting to 4000l. but before the aſſigns 
had paid it, the bankrupt dies, which was the reaſon t 
did not think-fit to pay it to the repreſentative of the bat 

rupt, without the ſanction of the court. 

Lord chancellor of opinion it veſted in the bankry 
and the petitioner conſequently as his repreſentative intil 
2222243 to the 163/. 


February the 2d 1758. 
cine. arte Stiles, and Fickart. 


Bankrupts are HE petitioriers by their petition ſet forth, that thi 

not intitled to 1 had paid a dividend of 10s. in the pound, clear df 

EY h of EXPENCES, under à joint commiſſion ; and therefore praj 

the preſent king, they may have the allowance they are intitled to under þ 
ding foal div- act of the 5th of the preſent king, | 

dor it eapact-be A ſeparate creditor, who by order of the lord chan lf 

ſeep before, was admitted to prove her debt under the joint commilia 

whether they oppoſes it, and inſiſts the bankrupts are not intitle, 

to any allow. tte ſeparate eſtate is ſo deficient, as not to produce 23.6 

nace dt all, ini the pound, and that the bartkrupt carmot receive the 

/ lowance under the act of parliameiit, till they have pai 

their creditors, as well ſe e ts joint, 20s. in the pounk 

Lord Chancellor. This application is premature, 

commiſſiom iſſued no longer ago than in June laſt, no f 

dividend has been made, and before that time any ce 

may come, either joint or ſeparate, to prove debts. 

| [ 209 | And even upon the common equity of this cout 

Upon a6 aftda- creditors will make an affidavit that they have not read 

| that he has not Gazette, they will be admitted, ſo as not. to. diſturb 

readtheGazene, former dividend ; and by that means muſt, in tie ® 


Bank rupt. 247 


de brought up equal to the creditors under the for- be will be ad- 


2 : I mitted ſo as not 
dividend, before the commiſſioners can proceed to , | digurb a for. 


e a ſecond. mer dividend, 


50 that till after a final dividend, it cannot be ſeen nor can commiſ- 
ther the bankrupts will be intitled to any allowance at * proceed 
fr the act of parliament directs that the neat produce cond till he is 
ö eſtate ſhall be ſufficient to pay the creditors of the _— (up 

ual to the cre- 


krupt, who have proved their debts under the ſaid com- 4. 
ng the ſum of 10s. in the pound over and above ſuch 7 upder the 
yance. he 


herefore to grant this petition would be a dangerous 
dent; and for this reaſon I diſmiſs it, but ſo as not to 


dice any allowance they may be intitled to after a final 
dend. | 


November the 2d 1754. 


Ex parte Calcot, and others. | 
Casr 114 
HE petitioner is an adminiſtrator af one Tirrell, a The repreſenta- 
bankrupt ; his application to the court for the bank- tive of a bank- 
; allowance under the act of parliament, he having in, 1 ging 
a neat dividend of 10s. in the pound. divided 10s. in 
d chancellor, ordered the aſſignee, out of the effects in be pound is, a 
ands, ſhould pay the allowance to the petitioner, at the — — FoeB rag 
If 51. per cent. upon the money got in from the bank- the allowance. 


eltate, not exceeding the ſum of 2007. 


e) Rule as to ollicitozs in bankrupt tales. 
June the 17th 1742. 
Ex parte Holliday. 
C482 115. 


PETITION againſt Phelps the clerk, in a com- The court can- 
wihon of bankrupt for not attending a trial at the nos upon peti- 
upon an indictment againſt the bankrupt for con- rt „f He 
, notwithftanding he was ſerved with a ſubpang commiſſion pay 
it purpoſe ; and praying that the whole coſts of the code of fuit, for 
ay be paid I Phelps, as the petitioner apprehends 8 as 
© acquittal of the bankrupt was owing to the want atrial, by reaſon 
ips's evidence. Þ © of which the 
i Chancellor, This is not a matter proper for me — "the 
ein a ſummary way, or to interfere in a pro- remedy lying at 
—5 a Jucge of oyer and terminer. . - 
* peutioner has really ſuſtained any damages in this 
vant of Mr. Phelps's evidence, Is DE 
againſt 


we | Bankrupt, 

L210 J an him by way of indictment or information, yi 

A A 1 

SS fore as to this part I ſhall diſmiſs the petition, as I jul 
Juriſdiction at all in a matter of this Kind. 


wy 


fexrt 188. eee Ex parte Whitehureh and others, l 
a folic I 8 lordſhip, hy a farmer order in petitions of by 


tor carries on 


ſaits for an aſ. rupts, referred it to a maſter to tax Mr. Skurray\| ; 
Gignee, without 48 ſolicitor in ſuits carried on in this court by the ali 
a —_— — of Halliday's bankruptcy. a ö To 
values 3 The maſter taxed the bill accordingly, and reporte bl 
ditors, the eſtate much due to him on account of theſe ſuits. e 
of the bankrupt Some of the creditors of Halliday, in behalf of thenk 
is bill for ſuch And the reſt af the creditors, take exceptions to this ry 
la, bdbdecauſe the aſſignees engaged in theſe ſuits of their om 
cord, without a previous meeting of the creditors toi 
power them to commence ſuits in equity, purſuant t 
direQions in a clauſe in the 5 Ges. 2. intitled, 4 { 
prevent the committing of frauds by bankrupts. 
„Provided always, that no ſuit in gquity ſhall bed 
f « menced by any aſſignee or aſſignees, without the c of 
& of the major part in value of the creditors of It 
* bankrupt, who ſhall be preſent at a meeting of thet 
te ditors, purſuant to notice to be given in the I 
$ Gazette for that purpoſe.” 
Lord Chancellor. The exception muſt be allowed 
as he was employed by he aſſignee, Mr. Skut WR; 
perſonal _— againſt him; but ſince he acted wi_hlilt 
the authority of the. majority in value of the crediton | 
previous meeting for that purpoſe, the eſtate of the Wi" 
rupt is not liable to this demand, 8 In 


Ft) Rule as to the ſale of offices under 4 
1. 2 n of bankruptcy, 


| Ex parte Butler and Purnell, the affiguces of "© 
WO Reelle, "2 oor af | | Kia 
-.Caxsur1ty | 


The benkrhpt, FO PWARD RICHARDSON, in 1746, 2nd Os * 
1746, waa 4 years" before, followed the buſineſs of a wan 
— werbe the city of London, and having acquired ſome * | 


| Bankrupt. PEE 240 
rng more, in September 1740, purchaſed the office of the city of 
marſhal of the ſaid city for 900. two thirds of London for 
was paid to the then lord mayor, and the other third annexed to it of 


- ” | | Sol. payable 
cht ſaid city. Res half yearly, and 


dom of the ſaid city, worth annually 231. Richardſon's effects not amounting to 55. 
pound, his 4flignee applied to the lord mayor and court of aldermen, tor liberty to 
ie bagkrupt's office; but he being preſent in court and refuſing to conſent, they declared 
they could not alienate it without his conſent, The preſent applicatian, that this office 
ein ſold, and that the lord mayor, &c, may be indemuified in accepting ſuch 
ation, on the aſſignees paying the uſual alienation fine. The lord chancellor of opinion, 
thgnecs might fell this office of under marſhal, and that it is not within the ſtatute of 
"4. az it docs not concern the adminiſtration of juſtice, 
"I in 


To the office is annexed not only a yearly ſalary of 600. 
ible half yearly out of the chamber of the city, but alſo 
dom of the ſaid city every year, worth 25. and con- 
nble perquiſites beſides. * 

Vn the 22d of April 1749, 2 commiſſion of bankruptcy 
F apainſt him; there is not ſufficient to pay-5s.-in tlie 
from the effects in the hands of the 5 ty and 
tore they applied to the lord mayor and court of alder- 

v for liberty for them to ſell the bankrupt's office, but 

e. $ preſent in that court, and aſked if he would con- 

to ſuch fale, abſolutely refuſed to do it; whereupon the 

of aldermen declared, that they could not alienate it 

ut the bankrupt's conſent. The petitioners appre- 

ne the intereſt of the ſaid office is veſted in them, and 

; he might have ſold on the uſual alienation fine, inſiſt 
e ſanding in his place, have a right to ſell the ſame 

te benefit of the creditors, without the bankrupt's 
at; and therefore pray, that the office of under mar- 
My be forthwith. ſold for the benefit of his creditors, 
at the lord mayor and court of aldermen may be in- 
Med in accepting of ſuch alienation on the petitioners 
Into the chamber of the city of London the uſual 
Won fine. At the time of Bahar admiſſion, 
refled in the appointment, that he ſhall have, hold, 

ue, and enjoy the ſaid affice with all fees thereunto be- 

ip 0 long as he ſhall well and honeſtly uſe and behave 

| erein. 

* buſineſs of the under marſhal is, for himſelf and 

n diligently to attend the ſtreets, and carry all ſuch 

It perſons as they ſhall find within the city and liber- 
IBridewell, or otherwiſe to give puniſhment to them 
ng to law. He is likewiſe to ſee that the ſeavengers 
ud cauſe the ſtreets and lanes to be duly ſwept 
ſaved, and that the rakers of the wards carry away 


Bankrupt, 


the ſoil. It is alſo required of him, that he ſhowid x 

90 abroad in the night time, twice in every weck u 

do ſee the watchies duly kept. There are other dul 
Ionging to his office of the like kind, but the befc 
tioned are the moſt material. 

The principal queſtion is, Whether the place df 
marthal is an office that concerns the adminiſtration q 
tice, and whether by the ſtatute of the 5 and 6 El 

. cap. 16. it is or is not lawful to fell ſuch an office 
E129 alba 2 If it be an office which falls within the deſcriptiond| 
' ala above ſtatute, then the counſel for the bankrupt infild 
- © Cannot be ſold, becauſe. by the ſtatute, I an office, 
« cerning the adminiſtration of juſtice, or king's tn 
& caſtles, &fc. ſell, or take any promiſe or aſſuran 
« have any money or profit for any office or deputatin 
[ 212 ] © Hall forfeit his office, and the contracts fhall be wil 
| * the buyer or promiſer, &c. ſhall be diſabled tu hill 
« ſaid office.” © 3 
«The office of he Went for the bankrupt likewiſe cited the q 
* leb William Lowfield, who in 1722, in conſideration of thj 
as — of 400l. was, by the lord mayor and court of alderna 
the execution of the city of London admitted to the office of. a ſerjeat 
«pore "_—_— mace, to hold quam diu ſe bene. geſſerit. The duty if 
clerk of the Six office is to execute the writs and proceſſes directed ti ii 
Clerk's office. 1 of London, and no ſalary but. what he gets by thi 
eution of ſuch proceſs. tliam Lowfield became a 
rupt ; the afſignees petitioned lord chancellor King # 
his place fold for the benefit of his creditors, and 1 
10th 75 April 1733, the matter, of the petition cam 
when his lordſhip was pleaſed to declare, that the- plan 
not ſaleable, as it concerned the execution of julia 
we is diſmiſſed the aſſignees petition. © 
e place of Mr. Briſtow, one of the ſworn cl 
the Six Clerks office, who was diſcharged from lus 
fonment by the late act for the relief of inſolvent dc 
was held not faleable. _ 3/258; 
N. B. It appeared by the affidavits which were ral 
the petition, that 1507. only of the creditor's 
had been laid out by the bankrupt in the pu 
the ſaid office, . | 
Lord Chancellor. This is a matter of very gel 
ſequence ; for when a man is likely to become 9: 4 
he may fell all his ſtock in trade and effects, and ii 
produce in one of theſe ſaleable offices, and in tits 
ner cheat his creditors. : 
There are two queſtions which naturally ariſe. 


0 


2 


ae. AR 
t, Whether this office is of ſuch a nature, that the 
Liars can lay hold of the ſalary belonging to it ? | 
nd, Wh the creditors are bound to wait for theſe 
accrue, or may ſell them by anticipation ? 

nn hoe) that this is clearly an office within the 
ung of the 24 and 35 Hen. 8. cap. 4. and 13 Eli. 


The words of the preamble to the firſt act are, Where 

divers and 1 craftily obtaining into their 

hands, ſubſtance of other mens goods, do 

uddenly fler to parts unknown, or keep their houſes, 

not minding to pay or reſtore to any their creditors, their 

debts and duties, but at their own wills; and conſume 

ie ſubſtance obtained by credit of other men, for their 

yum pleaſure and delicate living, againſt all reaſon, equity 
and — conſcience. Be it therefore enacted, That the The afbes: ofa 
bord chancellor of England, or keeper of the great ſeal, is clearly within 
the lord treaſurer, the lord preſident, lord privy ſeal, and — Hayes — 
other of the king's moſt honourable privy counſel, the chief 33 K Jy a. 
mſtices of either bench, for the time being, or three of and 13 Elin. c. 7, 
them at the leaſt, upon every complaint made to them in a 
writing, ly any parties ar; Hall have power and 


a authorsty, by vertue of this act, to take by their diſcre- 
ons, ſuch orders and directions, as well with the bodies 


of fuch offenders, as with their lands, tenements, fees, 
annuities, and offices, which they have in fee ſimple, 3 
nil, term of life, term of years, or in the right of their 
wiver, as much as the intereſt, right and title of the ſaid | 21% ] 
offenders fhall extend to be, and may then lawfully ble 
departed with, and to cauſe the ſaid lands, &c. and of- 
res ty be appraiſed and ſold, for ſatisfaction and pay- 

rt of the ſaid creditors.” 

he ſtatute of the 13 Eliz. begins with a recital of the 
ner act. Foraſmuch as not tuithſtanding the flatute made a 
it bankrupts in the 24th year FA the reign of our 

rags lord king Henry VIII. thoſe kind of perſons have, 

| do Hill increaſe into great and exceſſive number, and 

like more to do, if ſome better one's be not made for 
repreſſion of them; Be it enacted, That the lord chan- 

or or the lord keeper for the time being, upon every . 
Iþlaint made to him in writing, againſt ſuch perſon bee © 
bankrupt, as is before defined, ſhall have full power by 
miſhon under the great 2 to appoint diſcreet perſons 

p Hail take by their diſcretions, ſuch order, &c. with the 

ly of fuch perſon, &c. and alſo with his lands, &c. 

K k 2 and 


9 


Ao and- relt- reſiduary legaiee, and before his bankruptcy colleds 


© out of part of - d. 
® the aſſets, if be becauſe the bankrupt has it in auter droit as executor, W 


+ withſtandin 


F "i 
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72 cauſe the ſail lands, offices, Ic. to be apbidiſg 
old. 1 ai) | 

4 This is an explanation of the former act, and & 

the juriſdiction by veſting it in the lord chancellor os 

keeper only; the conſideration of the former act is g 

up, and is, as it were, incofporated into this: the mat; 

— markable part is, cauſe the ſaid lands and offices, Ge. ul 

appraiſed and ſold ; and notwithſtanding Stone and } 

linghurſt, in their reading on theſe acts tay, that oy d 

ices of inheritance are within the meaning of theſe wa 

yet I am of opinion this conſtruction is contrary u. 

expreſs words of the acts; for terms of years relate ding 

to offices, not in lands only, but all other offices. 

As officiquem Is this an office for life ? it certainly is; for an d 

* * 8: quam din Je bene geſſerit has always been held to bead 

nee for life. ice for life, and as they expreſs it in the Scotch lay, i 

| what a perſon holds aut per vitam aut culpam. 

It has been admitted at the bar, that if the bankn 

ſhould not obtain his certificate, that the moment he 

ceives any profits from his office, it veſts in his aſſignee, 

But it is not therefore to be taken for granted, 4 

every thing which does not immediately veſt in the 

ſignees, is not liable to the creditors under a commiſſion 

bankruptcy, 

I will put you a caſe, in which I ſhould not fſcrupk 

Where a bank. Conſider a bankrupt as a truſtee for creditors. 

rupt is an exe- Suppoſe a tradeſman is under a will made executor al 


duary legatee 
and bes —5 the enough of the teſtator's effects, to pay debts, and partici 


debts, and par- legacies, and the remainder of the aſſets ſtood out in mot 
ticular, Tegacies gages : the aſſignees would not in law be intitled to get ii 
refuſes to collect yet if he refuſed, I ſhould certainly be of opinion the i 
in the ren, * ſignees under the commiſſion, notwithſtanding the legal 

214 ] tereſt is not veſted in them, might by the aid of this ca 
the aſlignecs get in this part of the aſſets in the name of the execul 
have not the le- and would direct accordingly. | 


gal intereſt veſt- 
ed in them, the 
court would aſſiſt them to get in the remainder, in the name of the executor, 


1 think clearly therefore, that the aſſignees may in tl 

8 caſe by anticipation ſell the office of the under , 
the city of London, and that it is not within the ſtatut 

Edw. ö. which concerns the execution of juſtice, and 

this reaſon not like Lowfield's caſe, that did plainly c 

cern the execution of juſtice; and if it had come bi 


il, 


— 


» * 
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1 hould certainly have made the ſame order, as ford 
lor King did, that the petition ſhould ſtand diſ- 


253 


te office of under marſhal does not concern the execu- 
of juſtice, but only the police of the city of London, 
there have been laid before me ſeveral inſtances of acts 
"mon council for the ſale of this office. 

ather objection has been ſtarted by reaſon of the 
is of the act, which reſtrain it to ſuch a property, as a 
rupt may depart withal, becauſe this muſt be done by 
ave and intervention of the lord mayor and court of 


his is only a medium, though to be ſure, I have no 

rity to make an order on the lord mayor and court of 

nen, compelling them to accept of a ſale. 

t what I direct here, is like the common caſe of 

nals of leaſes : I cannot make deans and chapters, &c. 

t leaſes ; and yet ſuch orders are every day's experience, 

he fame likewiſe with regard to lords of manors in co- 

d caſes. ; 

s lordſhip directed, that the aſſignees of Edward 

rdfon ſhould agree with a perſon to ſell this office, 

en propoſe ſuch perſon to the lord mayor and court 

lermen as a purchaſer ; and if they approved of ſuch 

laſer, the bankrupt was to attend the lord mayor and 

of-aldermen, and to ſurrender his office to them, to 

nd the purchaſer might be admitted thereto ; and the 

ariſing from the ſale of the office was to be ap- 

tor the benefit of the creditors ; and if the bankrupt 

to comply with this order, his lordſhip declared he 

commit him to the Fleet till he thought proper to 

1. | 

B. Lord chancellor in arguing this caſe, ſaid, that if 9 — 
an officer in the army ſhould become a bankrupt, he become bank- 
Ihould have no doubt but he had a power to lay his — Prnalrark 


as upon his pay, for the benefit of his creditors. hands upon bis 
pay, ſor the be- 


ember the 22d 1749. This matter came on again. - of fo 9. 


erte Butler and Purnell, the aſſignees of Edward ditors, 
Richardſon, a bankrupt. | : : 
482 118, 


the time of iſſuing of the commiſſion, Richardſon, The bankrupt 
as has been before ſtated, was poſſeſſed of the office — 1 
ler marſhral of the city of London, and had refuſed of 1 nge 


city of London 
wer,” or to let the aſſignees diſpoſe of it, for the abies 


> 5 ſurrender, the 


of his creditors. 
% By 
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aſignees ob- Buy an order of the 3d of Auguſt laſt, the aſſgntei y 
roy. me: ro be at liberty to treat for diſpoſirig of the office, ug; 
the offpe. B. they had agreed with any perſon, were to Propoſe hin 
agrees with the the lord mayor and court of aldermen for their aum 
athgnees tor e tion z and if they approved of him, the bankrupt wag 
office at 8501. dered to attend them, and ſurrender the faid officer 
and on the e lord mayor and court of aldermen, to the end that j 
| — preſented to perſon might be admitted to the office in the y 
mayor, keel Ar. Buck accordingly agreed with the affigrees fy 
mAFET; GC. W . eed wi e alhgnees 
bb, aud were Purchaſe of the office, at the. price of 850/. anda; 
ready to take 17th of October laſt, was preſented to the court «& 
the bankrupt's mayor and aldermen, who approved of him, and x 
* — ready to take the bankrupt*s ſurrender ; but he refuſny 
ordered to be do it, upon an application to lord chancellor, he or 
3 for Richardſon to be committed for his contempt, and an 
— bach 2b. rant iſſued accordingly, but he thereupon abſconded, 
ſconded ever hath kept out of the way ever ſince. 

fince. Thepre- It was therefore prayed by the preſent petition, thi 
— E. lordſhip would make an order on the court of lord mg 
— —.— and aldermen to admit Mr. Buck, in the room of Nich 
order the court ſon, to the ſaid office. N | 
— bs admit B. The court of lord mayor and aldermen did not f 
in the room of they were juſtified in admitting Buck, without an 
— ag ſurrender of the bankrupt, and therefore the principdlt 
he could not of this application was, that they might be ſafe in d 
make an order it, and to ſupply the want of a ſurrender. 
1 It appeared that a conſtant perſonal attendance ws 
admit B. as it quired in this office, and that by the rules and cuſont 
was intirely diſ- the court of lord mayor and aldermen, the perſon who 
chem, burre. glects or refuſes to give ſuch attendance, may be td 
commended to diſmiſſed, and that in conſequence thereof, the court! 


the lord mayor, admit any perſon they think fit. 


Sc. upon the 1 | 
— non-attendance, by which his office was forfeited, to diſmiſs him, and ad 


Where the legal Lord chancellor ſaid, he was in doubt what dir 
, in he ſhould give, for he was of opinion, that he 
9 aud the make an order upon the lord mayor and aldermen 0 
equitable in an- mit Mr. Buck, as it was intirely diſcretionary in then 
_ they would admit, and that he could not ſupply the 
| f I 
truſteeto ſur- of a ſurrender here, as in the common caſe of 2 
[ 216 ] hold, where perhaps the legal intereſt might be n 
Rc — perſon, and the equitable intereſt in another, by " 
cettuiquetrult means the court can order the truſtee who had the 


_— intereſt - to ſurrender, though ceffuigue truſt retults 


Wa 


F 
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the legal and equitable: imtereſt-are both in Richard- 


but to the end juſtice might be done to the creditors, 
.-ommended it to the lord mayor and aldermen, upon 
ardſon's non-attendance by which his office was for- 
4 and vacated, to diſmiſs him, and to admit Buck in 
room, upon payment of the 850 J. and the alienation 
to the chamber of London. 


) What thall 02 ſhall nor be ſaid to be a bank: 
| _ rupt's eflate, * 

October the 27th 1746. 

wn affignee of Roger Williams a bankrupt v. Heath- 

-  cote and Martyn. 

L under the diviſion, The conſtruction of the ſtatute of 


Jae. f. cap. 19. with reſpef to bankrupt's poſſeſſion 
goods after aſſignment. 


December the 23d 1748. 
x parte Richard Flyn and Richard Field merchants. 
Vide under the ſame diviſion. 


) Where there is a truſt fo a bankrupt's wiſe, 

DPDtecember the 23d 1740. 2 N 
Ex parte Elizabeth Greenaway. 

Vide under the diviſion, Contingent Debts. 


October the 20th 1744. 
Ex parte Groome. 
Vide under the fame Diviſion, 


November the 6th 1745. [ 217 } 
Walker and others v. Burrows. 


under the. diviſſon, | Where aſſignees are liable ts the 
fame equity with the bankrupt. 


— — 


* Vide Ca. Eq. Abr. title Bankrupt, Jut 
| | uly 


256 — 
| Wb Af nt h July che 3ſt 1749. | 
5 Grey v. Kentiſh, . 
Vide n. e and Feme, under the Aviſo, Rabe 4 
ry an D  Poſfibrlity of the Mi 7e. 
December the 23d 1751. 
Ex parte Elizabeth Mitchell. 
Vide under the diviſien, . ngent Debts, 


(Ii) What is a trading to make a man | 
bankrupt. 


December the x1th 1737. 
+ Hizhmore v, Molloy. 
Vide ances; the diviſion, Who are liable to a Bank 


January 22d 1739. 
Ex parte Carrington. 
Vide under the ſame diviſion. 
December the 24th 1747. 


Ex parte Meymot. 


Vide under the divifion, What is or is not an 4 
Bankruptcy. 


[ 218 ] February the 24th 1752. 
Richardſon and Gibbons, affignees of Alex- 

ander Wilſon, 4 hn HE" 7 J Phinif 

Bradſhaw, Taylor and Wilſon - Defendatt 


9 under the diviſion, Rule as to Drawers and l 
for $ L Bills, Kc. 


January the 22d 1752. 


Cazn % As parte Wilſon, and Ex parte Bradſhav. 
Bankers having Lord Chancellor. IHE clauſe in 5 Geo. 2. Tela 
— dealers, as . &c. t 


ſeriveners, made riſe from that part of the 21 Jac. 1. relating to crium 


it neceflary for who were more numerous than in latter days; ff 9 
the legillaturein 7 


taken u | them to act as ſcriveners, and therefore the 5 Geo. 2. to 


e it neceſſary for the — pats to add bankers, as be- add bankers, as 


being liable to 
Fable to commiſſions of bankruptcy. commiſſions of 


| Wilſon being an agent to twenty-ſix regiments, bankruptcy. 

| not make him a bankrupt, nor will it exempt him 

being one. 

tis lud, he could be no banker, becauſe he kept no A perſon digg 


as banker, will 


. | ; | be conſidered as 
ſcrivener does not keep an open ſhop, and yet as he one, tho! he 


ives money belonging to other people, and places it out does not keep 
Kcurities, which is the buſineſs of a ſcrivener, he may *n open ſhop, 


z bankrupt. : 

0 may a perſon. acting as banker, though not keeping 

is keeping his caſh with Drummond, and paying from 

9 to 1751, 30, oool. a month, in all three millions, is 

ted to be very ſtrong, if not concluſive evidence, that 

125 no banker himſelf. | ; 

tis inconceivable that he could lodge ſuch ſums in an- 

xr perſon's hands, and have no profit or allowance. 

[he great point is, That here is a doubt upon the evi- A commiſſion | 
xe; and if the weight of evidence had been againſt the CNY 


is as much ex 


miſſion, 1 the court will not ſuperſede it, becauſe a debiio juſtitia 
miſſion of bankruptey is as much ex debite juſtitiæ as a, and 


no inſtance 


mit, and I know no. inſtance where this court have where the court 
rieded a commiſſion, without directing an iſſue, unleſs ſuperſedes it, 

ppears very plainly to be taken qut fraudulently, ar . 
* | lels it appears to 
ord chancellor directed the iſſue to be tried in the be taken out 


of King's Bench in Middleſex. fraudulently og 


vexatioully, 


[ 
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Y Rule as to acs of parliament relating to [219 
bankrupts. 


April the 2d 1742. 

Ex parte Burchell. 
under the diviſion, The Conſtruction of the Repeal- 
ing Clauſe of the tenth of Queen Anne. 


May the 12th 1742. 


Ex parte Lingood. 


under the diviſion, Rule as to 4 Certificate from 
Commiſſioners to a Fudge, 


b. 1, LI November 


— _ 


| Baume 

November the 6th November 1745. 4 
Walker and others v. Burrows. 

| Vide under the diviſion, Rule at to Aſſignee, 


II Whatigso2 is not an election to abide n. 
7 a commiſſion, 


Wen April the 4th 1739. 
Cazr 120. Ex parte Capot. 
An aſtignee up- N FT ER a commiſſion of bankruptcy iſſued, a 


on — k. dividends made in conſequence, one of the g 
ceived under nees brought an action againſt the bankrupt, and id 
two dividends, in execution for the reſidue of the debt, and upm g 
his cleftion, to 558 — 9 — lord chancellor, three queſtions weren 
proceed at law | s lordſhip. | 
—_—_ Put, If the creditor was intitled to purſue the gx 
The.old laws Of the bankrupt, and yet receive a proportionable be 
e6ndered under the commiſſion ? which he ſaid he thought ws 
* ' 1. no means to be done, as the law of bankrupts now i 
vehrs, but the the old laws conſidered bankrupts as fraudulent info 
more * and they are often called offenders, but the modem! 

lice Bd hon have conſidered them as unfortunate inſolvents, andy 
theſe ſlatuies theſe ſtatutes, theſe applications have been made 9 
L220 ] court, which has obliged creditors who were proc 
hade the * in the double way, to make their election. 
cations | h 


made, tocompel creditors who proceed in a double way, to make their election, 


The next queſtion was, If he was now at liberty 
* make his election, or whether he had not made his 
tion by taking the dividends ? | 
But upon refunding what he had received as did 

bis lordſhip gave him leave to make his election. 
The third queſtion was, If he upon refunding 
electing to proceed againſt the perſon, ſhould have N 
to come in under the commiſſion and prove his debt, 

to diſſent from, or aſſent to his certificate ? 

The reaſon wby Lord chancellor ſaid, ſeveral ſuch orders were mi 
or dae lord Talbot, and accordingly ſuch order was made if 
proceed at daw, preſent caſe, and he faid the reaſon of the court for 
1 e was, to make the remedy againſt the perſon ug 


or diſſent to the for Otherwiſe the perſon may, by the reſt of the de 


$. il 
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wolutely diſcharged from the remedy which this cre- bankrupt cer- 
8 — 
dy againſt the perſon effectual. 


December the 23d 1743. 
Ex parte Ward. 
Je under the diviſion, Rule as to a Petitioning Creditor, 


October the 26th 1745. 
Ex parte Lindſey the Bankrupt. 8383 


PETITION to be diſcharged from a commitment Notwichſtand- 

& at the ſuit of one Henkle, who has proved a debt ug 2 creditor | 
fer the commiſſion, . 
ord Chancellor; The creditor muſt either waive his rupt elects to 

ff under the commiſſion, or make his election to pro- eee; 8 
under it; but notwithſtanding he elects to proceed at ee 
be may ſtill aſſent or diſſent to the certificate. he certificate, 

t not being clear, whether the debt under the com- 

hon is the ſame for which the action was brought, his 

Iſhip adjourned the petition for want of the proceedings 

ler the commiſſion, which were miſlaid. 


Auguſt the 5th 1746. 
| Ex parte Lewes. 
ide under the diviſion, Rule as a Petitioning Creditor, 


Auguſt the 5th 1751. [ 221 }] 
Ex parte Dorvilliers, | 


N application by the petitioner the bankrupt, praying C ax 123. 
© that Moſes Moravia, who has brought an action 

tum, and alſo proved a debt of 800/. and upwards 
ler the commiſſion, may make his election to continue 
ler the commiſſion, or proceed at law. 
Moravia alone, being the majority in value of the cre- 
ns, choſe himſelf alſignee. a 
Lord chancellor was doubtful whether the circumſtance Though a per- 

himfelf is not making an election to proceed 2 _— * 

the commiſſion ; but on Nis electing in court to may ele& to N 
Me at law, his lordſhip made an order that Moravia proceed at law, 
ud be diſcharged as a creditor under the commiſſion, 2 
L12 but 


iy 
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but fill allowed to aſſent or diſſent to the bankny, 
" tificate. * 


(M m) Rule as $0 * pzoſecutions againſt banknys 
fo2 telony in not lurrendering himſelf, 


Auguſt the 7th 1751. 
Casz 123. Ex parte Wood; in the matter of Camerlan a bay 


The petitioner | AN application to the court that the commiling 


hes f d K 
. would admit him a creditor for 211. upon a noꝶ 


commiſſioners hand under this commiſſion, and that the clerk of f 
2 commiſſion may be ordered to attend at the Old B 
upon note, and With Le proceedings under the commiſſion, upon a p 
that the clerk cution againſt the bankrupt for felony, in not ſurrenk 
of the commil- ing himſelf according to the directions of the act of pak 


ſion may be or- I 
dered to attend ment of the 5th of George the Second. 
at the Old Bai- | 

ley, with the proceedings upon a proſecution againſt the bankrupt for felony, in not fun 
dering himſelf according to the directious of the act of parliament. As the petitioner by 
yet proved his debt, if not made out to the ſatisſaction of the commiſhoners, it my 
Ted and though ſuch a proſecution may be carried on by a perſon who is not ag 
ditor, yet by the words of the act of parliament, it looks as if the legiſlature ina 
there ſhould be a concurrence of the creditors under the commiſſion ; hes | as this apt 
law, a court of equity will not lend its aid to ſuch a proſecution, by ordering the da 
attend with the pfoccedings at the Old Bailey, and therefore would not grant the petitin 


The bankrupt is a foreigner, but lived ſeveral yen 

England, and went-to Holland before the commiſſion 

taken out, and ſtayed there till the forty-two days 

expired for his ſurrendering himſelf ; and about fix v 

after the time expired returned to England. 

Lord Chancellor. Though ſuch a proſecution may! 

carried on by a perſon who is not a creditor, yet h 

words of the act of parliament it looks as if the legill 

intended there ſhould be a concurrence of the credia 

under the commiſſion. 

[ 222 1 In the preſent caſe the petitioner has not as yet p 
| any debt ; and when he goes before the commiſſioners 
he does not make it out to the ſatisfaction of the con 

fioners, he may be rejected. 

Affidavits have been read of the aſſignees and credit 

whoſe debts amounted to 18001. and upwards, that 

are very well ſatisfied with the account he has given i 


For proſecutions againſt a bankrupt for concealing his efefts, wide 
verſus Perrot, 2 Burr. Rep. 1122, Vide alſo Stra. 880. Lord Ne 
100, 831. 5 , | 
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the fate of his affairs, and that they believe he could 

have made a fuller diſcovery or diſcloſure; of his eſtate 

| effects, if he had appeared at the third ſitting of the 

umiſſioners at Guildhall, which is the time appointed 

the bankrupt's finiſhing his examination. 

This is a penal law, and a ſevere one; for it reaches to 

life of the bankrupt, and therefore a court of equity 

not lend its aid to ſuch a proſecution, by ordering the 

of the commiſſion to attend at the Old Bailey with 

proceedings under the commiſſion, but the petitioner 

go on in ſuch manner as the Jaw preſcribes to prove 

1a bankrupt and a felon within the intent and mean- 

of the act of parliament; and therefore would not 

it that part of the petition, which relates to this in- 

led proſecution of Comerlan the bankrupt. 
ord Macclesfield did in more inſtances than one ſuper- bebop er 
a commiſſion of bankruptcy, where the t had render bimſelf 
ſurrendered himſelf within the forty-two days, if there in due time, if 
not appear to be any intention in the bankrupt of de- — 11 oy 
ling his creditors by not appearing within the time 2 | 
inted, and where his abſence proceeded rather from an defrauding his 
ance of the conſequence, or accident; and his lord- Steder lord 


a | Macclesfield, in 
took this method to prevent a proſecution. ſeveral inſtan- 


ces, ſuperſeded 
the commiſſion, in order to prevent ſuch a proſecution, 


ut there is no occaſion to do any thing of that fort 
as it is not probable the petitioner will be able, upon 


arcumſtance of this caſe, to ſupport ſuch a proſe- 
on. 


n) Rule as to contingent creditozs in reſpect to 
: dividends. 


October the 20th 1744. 


Ex parte Groome, 
Vide under the diviſion, Contingent Debts. 


YM nl 
December the 23d 1751. 

Ex parte Elizabeth Michel. 
Vide under the ſame diviſion. 


(Oo) Rule 
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D 223 ] (06) Rule as to * mutual debts and cri 
January the 22d 1741, and March the zift 1144 


By parte Henry Lanoy Hunter, Eſq; in the may 
James Hunter and Loth Specht, bankrupt, 


CA81 124. 1 

2 R. James Hunter and Mr. Loth Specht were pm 

— 1 "ol in trade; and the terms of the articles were, thy | 
own ſecurity, ſtock ſhould conſiſt of 4500/. and that this ſum of dh 
he lends the ney ſhould be put in by Hunter only, and that he fy & 


partnerſhip . be intitled to two-thirds of the profit of the tradg 
trade, a joint to the remaining one-third 5 but as to the prin 
commution'? ſum of 45001. the articles provided that it ſhould be 


taken out. A. 


Mall not come wholly to Hunter . Under theſe reſtrictions the 


in as a creditor tered trade, and more m being wanted toc 
* „ en on, — Hunter applied to. his brother Mr. Ia 
bankrupts im- Hunter, the petitioner, who in the year 1733 adm 
N 5 him, at three different times, upon his note of hand 
the reflof the ſum of 15001. at four per cent. and afterwards gave a) 
rtnerſhip cre- this money, in which he was ſingly bound ; forl 
ditors, but by Specht was not then privy to any part of the tranſl 
de l. indtied. & but agreed afterwards that James Hunter ſhould, i 
fanding in the OWN name, lend this ſum to the partnerſhip ; andin 
— _ book intitled, The private account of caſb, the partne 
Paid the money ſock is made debtor to Mr. James Hunter for the 1; 
to the uſe of the and intereſt for the loan of this money, at the rate of 
SENS per cent. to be allowed him out of the produce of the 
nerſhip trade. 
Mr. James Hunter having in his poſſeſſion for fat 
tody twenty-five South Sea bonds, and eight Eaſt 
bonds, which were the petitioners property, did, wil 
his knowledge, upon the ſecurity of the ſeveral bi 
borrow of the bank of England, in November 1 
3000l. and afterwards, lent} that ſum too at the li 
tereſt to the partnerſhip trade, and made an entry 
ſame manner with the former made in the private 
book. 
Mr. James Hunter and Mr. Specht having bes 


bankrupts in July laſt, a joint commiſſion of bank 


* Vide 2 Vern. 117.” Pl. 114. 3 P. Wms. Rep. 25-2 „ 
2 Atk. 42. Pl. 40. Bul. Law niſi privs, 176, 177. Will. Rep. 1% 


o 
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againſt. them as partners, and they were declared 
rupts, and Samuel Nicholſon choſen aſſignee. 
he petitioner applied to the commiſſioners to be ad- 
»d a creditor for the two ſums of 1500/. and 3ooo!. 
the bankrupts joint eſtate, who r to admit him to 
ne the ſame; and therefore prays that his lordſhip 
d ofder that the petitioner ſhould be admitted a credi- 
upon the joint eſtate for the ſeveral demands; and in 
the court ſhould not think fit to admit the petitioner a 
or for the ſeveral debts under the partnerſhip eſtate, 
Athen he might be admitted a creditor for the ſame, 
Wi the reſpective ſeparate eſtate of James Hunter. 
o intitle the petitioner to come upon the joint eſtate, it 
ſuggeſted that though the money was borrowed by one 
the partners, and ſecurity given by him only; yet as it 
je to the uſe of the partnerſhip, that he ought to be ad- 
ted to come in as a creditor upon the partnerſhip. 
ard. Chancellor. My opinion is, that the queſtion 
it to be diſmiſſed, but without prejudice to the peti- 
xs bringing a bill, if he ſhould think proper, to have 
benefit of the ſame matter which he now inſiſts on. 
t has been contended on the part of the petition, that 
money in queſtion was jointly lent to the partners; but 
Is expreſly contradicted by their own affidavits, for 
admit particularly the 15004. to be lent, to James 
iter, with an intention that he ſhould apply the fame 
ne benefit of the partnerſhip ; the conſequence of this 
hat here are plainly two contracts, one as between 
uy Lanoy Hunter, and James Hunter, the other as 
een James and his partner. 91 
$ this is the caſe, there is no groumd for the peti- 
1 5 ing in as an immediate creditor for this mo- 
upon the partnerſhip eſtate; but then it has been ſaid, 
Ws circulty the petitioner may have the ſame kind of 
I; for if the money, which was advanced by Henry to 


1 [| 


nie les, was lent by James. to the partnerſhip eſtate, then as 
yi might have come in as a creditor for this ſum upon 
a. the petitioner will be intitled to ſtand in the 


ames, and to have the ſame remedy as he would 


eſtat 
had, 
P has gone {o. far in a caſe of this nature. Mr. Mur- 

6 put this matter in another way; he ſays that there 
 Xcalion for the petitioner to make uſe of a circuity 
$ Cale, but that he ought to be let in originally 


I the Partnerſhip eſtate, becauſe Specht had no n 


7 


ut 1: de. pet know. any. determination of the court 
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in the capital ; for by the articles, if James ſhould 
to die during the life of Specht, the whole principd of 
45001. was to go to the executor of James. 
But it would be going too far to ſay, that any wp 
ment which partners enter into between themſchy 
can binder ' thoſe that immediately truſt the partnerſhip 
tate from having their complete ſatisfaction out of it, 
The only method therefore wherein the petitioner, 
have his ſatisfaction ut of the partnerſhip eſtate, is by 
of rey by ſtanding in the place of James. 
Conſider what great inconveniences would folloy,j 
caſe this doctrine ſhould prevail. In the firſt place, f 
that are plainly creditors upon the partnerſhip eſtate, x 
be at liberty to controvert whether the fact is as ſtated byt 
articles, that the whole 45001. was brought into the part 
ſhip eſtate by Hunter only ; in the next place, fuppoſingtf 
was the fact, yet, in reſpect of ſtrangers, the money mul 
conſidered as brought into the partnerſhip eſtate by both 
For theſe reaſons his lordſhip ſaid, he would not da 
mine this matter in favour of Mr. Henry Lanoy Hut 
upon a petition, but would have him to bring a bil 
this purpoſe, if he ſhould be fo adviſed. 

Upon which the attorney-genera], who was counſ 
the petitioner, ſaid, that in Livington v. Paul, beforel 
Talbot, to the beſt of his remembrance it was determi 
that in caſes of this nature, the party might be allow 
have his ſatisfaction out of the partnerſhip eſtate, 1 
petition” upon this was ordered to ſtand over to ſearch 


ents. : 
Whe -- Upon the 31ſt of March 1742, the petition came on q; 
ner takes out Mr. 2 — who was counſel for the 


more money  tioner, confidered him as' ſtanding in the place of 
nerſhip ack bankrupt; and as the partnerſhip was increaſed by 
than his ſhare money lent by Mr. James Hunter, he ſaw no reaſon 


amounted to 4 * x : 
be other ha: one partner might not be a debtor to another; and in 


right to come port of this argument he cited a caſe, ex parte Drake, 
upon the ſepa · eember the 20th 1735, before lord Talbot, wheel 


vate eſtate of | 
were two partners, and one had taken out more mnt) 
— the partnerſhip flock than his ſhare amounted to, and 
fore became a debtor for ſo much; and my lord Tall 
of opinion, that the partnerſhip creditor had a right #1 
upon e eftate of the partner who was % 
Two partners Mr. Murray cited a cafe ex parte Gilbert Brow 
agree to borrow ,th of March 1725. There two partners agreed tb 


a ſum of money, 


but one only 4 ſum of money for the uſe of the partnerſhip, bu ® 
gives a bond, them” only gave @ bond for ſecuring the payment . 
il 
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war's Witneſs to it; this money was afterwards en- and the other 
offer 2 of the partnerſhip, a joint commiſſion ns i? 3 
n out again them, and the obligee denied by the com- afterwards en- 
ert to be admitted a'creditor ; but lord King on his non — 4 call 
tion was F opinion, that he ought to be admitted, and parinerſhip, a 
el accordingly. 443443 * Joint commiſſi- 
$ in the preſent caſe, the partnerſhip being in want of _—_— ag 
ney, one of the partners borrows it, and gives a ſeparate titied to be ad- 
| indeed for it, but ſtill the money came to the uſe of mitteda credi- 
\ partnerſhip ; then the queſtion will be, Whether the br. 
pee ſhall be admitted to come in as a creditor upon the 
=: commiſſion ? But ſuppoſe your lordſhip ſhould be of 

oon, that the obligee cannot come in upon the joint 
I would ſubmit it to you, that he can clearly come 
a creditor upon the ſeparate eſtate of James Hunter ; 
if there had been no bankruptcy, the partners could 
have made a dividend of the joint ſtock, till this mo- 
which James Hunter lent to the partnerſhip, had been 
taken out of it. 
vint creditors have no right to any thing but what is 1 
jerly the joint eſtate ; and if this money had not been 

the partnerſhip fund would have been 4500. leſs 
Lit is now; and it would be an extreme hard caſe, 
re there has been ſuch a large increaſe of the fund by 
means of a third perſon, if he ſhould not be allowed 
dme in as a creditor. The rules eſtabliſhed in this 
in relation to bankruptcies, are not founded upon the 
of parliament merely, but upon equitable conſtructi- 
and to lay it down for a rule, that nothing ſhall in- 
a perſon to come in as a creditor upon the joint eſtate, 
Where partners are jointly bound, notwithſtanding the 

dus been applied to the uſe of the partnerſhip, is 
a very equitable one. 
, Brown e contra. 
here is no foundation for the petitioner to be admitted D 226 J 
tor on the partnerſhip account, as this is a diſpute 
en two ſets of contending creditors, | 
ddoubt but payment of money may raiſe a conſidera- 
ad make it a debt, and fo wice verſa it may not 
« canſideration; but it is pretended that at the time 
money was advanced, Mr. Henry Lanoy Hunter 

the partnerſhip would be liable to anſwer it to him; 
em from his own -evidetice, that he lent it merely 

the credit bf his brother Mr. James Hunter, and if 
dad extend further, it would be attended with great 


... Mm The 


ſunk if 


Bankrupt. 
The open and public books do not mention it x51) 
it is only a private caſh account, which they mighth 
they pleaſed; as it was intended for their yy 
uſe only. Now creditors would never be ſafe, if ne 
lations of bankrupts, as in this cafe, may ſet up a den 
or not againſt the partnerſhip, juſt as the event 
out, viz. whether the ſeparate eſtate, or the joint ex 
the obligees will anſwer beſt. Could Mr, Lanoy Hy 
who lent this money, have brought an action ax 
Mr. Specht the other partner? 1 apprehend 
could not. 

The next conſideration is, whether the petitione 
any right to ſtand in the place of James Hunter, a 
that means be intitled to recover this money befax 
Joint ſtock is divided ? | 
I will not diſpute the petitioner's right, if the bab 
had any, and therefore conſider it merely as the bankn 
caſe ; and ſuppoſing there were no ſeparate creditor, | 
the whole fund in the firſt place muſt go to fatixh 
partnerſhip creditors ; and the bankrupt, if there i 
ſurplus, is intitled to that only, ' 
| d Chancellor. 1ſt queſtion. Whether the} 
tioner is intitled to come in as a creditor, upon thej 
_ eſtate of the bankrupts immediately, and directly wit 
reſt of the partnerſhip creditors ? 

24 queſtion, Suppoſing he is not immediately a 
rectly intitled, Whether he is not intitled to come un 
circuity, which this court allows, as ſtanding in the 
of James Hunter, who has paid the money to the. 
the partnerſhip trade? 

Ihe firſt queſtion ought to be conſidered in ts 
place; becauſe if the petitioner is immediately i 
then there is no occaſion to have recourſe to tit 
cuity. | 

| Bur I am of opinion that he is not immediate 
directly intitled, and the evidence upon his own aus 
rather turn againſt him; for a man muſt be a crew 
force of ſome contract, either expreſs or implied: % 
goods are delivered, though no expreſs contra, 
law implies one, and an aſſumpſit will lie; W 
Zane the account Mr. Specht, the other ff 
gives of this tranſaction, Mr. Lanoy Hunter bt 
ther an expreſs nor implied contract with the fe 


ſhi "Fr yo 
4 Mr. Specht agreeing that James Hunter ſhould, 
own name, lend this money to the partnerihup, 9 


Banktupt. 


zut manner Specht meant to borrow money for the 
of the partnerſhip, and does by no means prove that 
tended the partnerſhip fund ſhould be a ſecurity to the 
; true there might have been a loan to the part- 
hip, notwithſtanding the notes were given by one of 
only; and if the contract had been originally between 
petitioner and both the partners, though the bond is 
W-uted by one only, yet it would be conſidered as a col- 
ral ſecurity, and both of them would have been liable 
thſtanding. | 
pon the whole of the queſtion, James Hunter only 
s to have lent the 1 5007. to the partnerſhip, and 
petitioner does not ſeem ſo much as to have it in his 
TIP 15 | 
| 0 the 30007. borrowed of the bank upon the ſecurity 
e South Sea ſtock, and Eaſt India bonds, which were 
property of the petitioner ; Mr. James Hunter, by a 
plication and abuſe of his truſt, has procured this 
ey, and lent it upon the ſame terms, and in the ſame 
ras he did the 15004. to the partnerſhip trade, as 
ars by the private caſh aceount. | 
ow in that book, James Hunter is made debtor on 


it the account of any other perſon. So that upon the 
point, I am clearly of opinion, that the petitioner 
ot be directly and immediately intitled. 

to the ſecond queſtion, his coming in by way of 
% Lon formerly I was very doubtful, but now I 
of opinion, 'that Mr. Henry Lanoy Hunter is this way 
ed, The principal obſcurity in this caſe has ariſen 
his counſel's inſiſting, that the petitioner ought to 
Lin the place of James Hunter, who is one of the 


Wn in this caſe, 


ide, and per contra creditor, and therefore I cannot 
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Joint creditors, Joint creditors, where there are no ſeparate, mij g; 
2 — re hauſt both the joint and ſeparate eſtate, till their debt g 
Ebauſt paid, and the bankrupt will not be intitled to a 
both the joint the joint creditors are fully ſatisfied ; but where then 
and ſpat ſeparate as well as joint creditors, though as I faid bin 
where there are in. the caſe of the pines = the — eſtate (hal 
t joint an equally applied; 3 yet As tween Joint 
— tors it is otherwiſe, for the joint eſtate ſhall be applet 
— hall be the ſatisfaction of the joint, and the ſeparate eſtate tot 
CanfaQion "e fatisfaQtiun of the ſeparate creditors. 


the joint, and the ſeparate eſtate, to the ſatisfaction of the * creditors. 


228 Suppoſe a joint commiſſion againſt two partners, 2 

0 ey J ſeparate onion likewiſe, and the aſſignees -unde 
joint, poſſeſs themſelves of any ſpecifick part, the by 

rupts themſelves could not take away this ſpeciſc py 


though they had a diſtinct and a joint property init; jt 
is every day's experience, that the aflignees under the 
parate commiſſion may do it, upon application to 
court. 


Suppoſe theſe partners had never become bankryt 
the end of the partnerſhip, and they had ſettled ou 
muſt not the demand Mr. James Hunter had upaz 
paring 1 be taken out, before a diviſion could ben 
of it | 

If there be a fur- This ſhews clearly, that Mr. James Hunter was 
— 1 ditor upon the joint ſtock, then it follows that the d 
the Joint credi- tors F his ſeparate eſtate have a right to this in thel 
we nk place ; indeed if there ſhould be any ſurplus of thek 
— bed 6s rate eſtate, after is WAY Is paid, the joint creditors 
rig ht to any be intitled to it. 

= they ' And this determination, is according to the rule of 
! . court, in regard to the diſtribution of bankrupts ek 

upon a view of the differen rights of creditors, 


November the 4th 1743. 
Bromely a and others creditors of Sir e ! Plaintif 


Vance, 


Goodere, ſurviving Nene of Sir Stephen} Den 


Evance, and athers, 


Vide under the bn Rule as to the Certificatt 
Bankrupt. PN 
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9 


Ocober the 20th 1744. 


e 1 Ex parte Groome. 
Vide under the diviſion, Contingent Debts, 


; - June the 8th 1748. | 

| Ex parte Deeze. N. C4 128. 
N. Norton Nicholls, a merchant, borrowed of the * packer may | 
petitioner the ſum of Fool. for which he gave a note he ;, — the 
and; afterwards he ſent the petitioner, who was a packer, price of pack- 
bales! of cloth to pack and preſs ; ſome time after woes bo = 
i's paid off a part of the good. and intereſt for the due to bim from 
ander, and then aſked the petitioner if he would have the ſame per- 
whole-paid off, which the petitioner declined, and then pin be. goods 
old nate was delivered up, and a new one given for the taken from him 
ander: before the remainder was paid, and before the — A 
les were taken out of the petitioner's cuſtody, Nicholls „hiadag 
une a bankrupt, and it was agreed between the peti- the debtor is be- 
x, and the affignees of Nicholls under the commiſſion, come a Peak 
it ſhould be determined in a ſummary way, upon a 1 2 ] 
un to lord chancellor, whether the petitioner could 9 
n fox; bales till his whole debt was ſatisfied. 
B. There were no goods in the hands of the peti- 
toner, when he firſt lent the money, nor bad there 
deen dealings between them for many years. 
alſo appeared there was at the time of the 
due to Deere for the packing and preſfing theſe bales, 
ere was due from Deeze to Nicholls near that ſum 


Chancellor. I am of opinion, that under the cir- 
ces of the preſent caſe, the aſſi have not a 
% take thoſe. goods from the petitioner, without 
g him a ſatisfaction for his whole debt. | 
withſtanding the rules of law, as to bankrupts, reduce 
Fators to an equality, yet it is hard where a man has 
it due from a t, and has at the ſame time 
of a bankrupt in his hands, which cannot be got 
lim without the affiftance' of law or equity, that the 
| hows take them from him without ſatisfying the 


| therefore the claufe in the act of parliament of the Ther E _ 2 
* relating to mutual credit, has received a very n 
gonſtruction, and there have been many caſes which in che act ot 

0 0 . A . - | . that 


270 Baulrupt. 
Feing to moat that elauſe has been extended to, where an action d 
— has been Count would not lie, nor could this court upon 2 bil 
extended, where cree an account. 
penher anattion The queſtion therr will be, Whether there is any gs 
would lie, nor fick ch, on thoſe goods in the petitioner's hands, EA. 
could this court expreſs contract, or from the nature of the dealing? I 
decres oe. whether there is any mutual credit and account ? 
To be ſure packers may retain goods till they ac 
the price and labour of Leong and ſo other trades i 
retain in the like manner ; therefore theſe goods wer 
the petitioner's hands in the nature of a pledge for n 
part of his debt, that is, the price of the packing; 1 
what right has à court of equity to ſay, that if he wg 
other debt due to him from the fame perſon, that the ij 
ſhall be taken from him without having the whole wi 
In the cafe of Demainbray v. Metcalfe, before ly 
Cowper, 2 Fern. 691. he wi he looked upon it 2 
account current between the pawner and pawnee: the 
fent aſe 1 think is fronger, for here the goods are 
doubtedly a pledge in the petitioner's hands for pat 
nd q his debt 
Mutual credit It is very hard to ſay mutual credit ſhould be cf 
is pot confined to pecuniary demands, and that if a man has goodsin 
ponds oy, hands, belanging to. a debtor of his, which cannot 
but if a man from him without an action at law, or bill in eq 


— del — it ſhould not be conſidered as mutual cxedit; 


ing to a debtor, Cowper's opinion plainly favours that eonſtruftion * 

—— — _ looked upon — je wels e and notes given, 
account current between 

And here, though if there had been no bankrupty, 

an aQion for theſe goods, the debt could not har 

ſet off; * as the clauſe of mutual credit has bent 

2 ] tended, think it may come within that rule, eſpecalf 

an account between them, on the one fide 19 

— c. on the other fide much about te 


ſum due 1 N 


November the 4550 1749 
: Billon . Hide. | 


Vide under the _ Rule as to Drawers and lui 
4 Bills of Sm 


* 
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Auguſt the 16th 1553. 


garte Charles Preſcot : In the matter of Preſcot a bank= 
rupt, and brother to the petitioner. 


HE petitioner a creditor for two debts, one of 1001. * 

and the other of 10/7. and at the fame time a debtor A 
n bond given to the bankrupt for 3407. payable on the bankrupt for 
of March 1756, with lawful intereſt, applies to the 129): 2nd 2ol- 
t, that he may be at liberty to ſet off his demand of bim upon bond 
as far as it will go againſt the intereſt and principal for 3491. pay. 


on the bond, and not be obli to prove his debt un- u 1 


the commiſſion, and take a dividend only upon it. with lawful in- 
tereſt, applies 

de may ſet off his demand of 110l. againſt the principal and intereſt due on the bond as 

will go, and not be obliged to prove his debt under the commiſſion, and take a di- 

nd upon it only. Though this is not in firiftneſs a mutual debt, yet it is a mutual cre- 

ſor the bankrupt gives a credit to the petitioner in conſideration of the bond, though 

ble at a future day, and he gives the credit for the debt the bankrupt owes him upon 


le contract, and therefore within the equity of the 5 Geo. 2. An account directed to he 
between the petitioner and the bankrupt, and the balance only to be paid to the 


Casz 126. 


ord Chancellor. No caſe has been cited to me, either 
ne fide or the other, and therefore I muſt make a pre- 
mt, and determine it on the rules of equity. 
Lhe time of payment on the bond is not yet come, and 
tore the condition of it not broken, as + is no debt 
can be recovered upon it till the 4th of March 1756. 
Lhe petitioner inſiſts he is not to be compelled to come 
other creditors to prove the debt of 1 10/. as he pays 
now upon the bond, and in 1756 muſt pay the 
apal, but that he has a right to ſet off; and therefore 
[5 the 110. may be deducted out of the principal and 
lt of the bond, and founds this right on the clauſe in 
5 Geo. 2. relating to mutual credit. 
he words of that clauſe are, · That where it ſhall ap- 
ar to the commiſſioners, that there hath been mutual 
redit given by the bankrupt, and any other perſon, or 
tal debts between the bankrupt and any other per- 
m, at any time before ſuch perſon became a bankrupt, 
de commiioners, or the aſſignees of ſuch bankrupt's 
late, ſhall ſtate the account between them, and one debt 
| de ſet againſt another; and what ſhall appear to be [ 231 ] 
on either fide, on the balance of ſuch account, and 
ſetting ſuch debts againſt one another, and no more, 
be claimed or paid on either fide reſpectively. 
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Bankrupt. 
| It has been objected by the counſel agairift the Petition 
that this is not a caſe of mutual debts, becauſe the 3 
means debts actually due; and here one debt, is due, 
the other not due, and therefore they are not pa 
mutual debts, OR WED 
Before the making of this act, if a perſon wa x4 
ditor, he was obliged to prove his debt under the « 
miſſion, and receive perhaps a dividend only of 23. UM 
the pound from the bankrupt's eſtate, and at the fames 
Pay the whole to the aſſignee of what he owed to the hu 
rupt; to remedy this very great inconvenience and h 
ſhip the act was made. | 
It is very true, as Mr. Clarke fays, that the rl 
Geo. 2. being a poſterior act, muſt be conſtrued with 
ference to the 7th of Geo. 1. cap. 31. and both ach 
ſidered together. | 
— it upon this foundation, what will be 
Telult | 
Suppoſe for inſtance there had been a bond fron 
bankrupt to A. payable at a future day, and a debton 
from A. on ſimple contract to the bankrupt for a le 
the account between A. and the bankrupt ſhall firſt a 
be ſtated, and one debt ſet againſt the other, and A. 
be intitled to a proportionable dividend of ſuch bankn 
eſtate pro rata with the other creditors, ** diſcounting! 
* bond payable at a future time, after the rate of 
& cent. for what he ſhall ſo receive, to be computed 
the actual payment thereof, to the time ſuch debt i 
or would have become payable in and by ſuch ba 
"Theſe are the words at the concluſion of the das 
the ſtatute of the 7th of Geo. 1. relating to creditorsM 
debts are payable at a future day. | 
Conſider it then the other way, where A. is 2 deb 
the bankrupt by bond payable at a future day, and 9 
ditor upon his eſtate by ſimple contract for a le 
would it be juſt and equitable that he ſhould be obig 
prove his debt under the commiſſion, and receive pl 
15. only in the po and yet when his bond ben 
due, which in ſome inſtances might be in three mn 
only, pay the whole debt, principal and intereſt, 
aſſignee under the commiſſion ? 
This may indeed in ſtrictneſs be ſaid not to be am 
debt, but is it not a mutual credit ? a 
The bankrupt gives a credit to the petitionef in 
deration of this bond, though payable at a future d 
the petitioner gives the bankrupt credit for the debt bes 
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petitioner upon ſimple contract ; and therefore I think 
« caſe is within the equity of the 5th of George a; 85 
Therefore upon the petitioner's agreeing to pay the ba- 
»forthwith to the aſſignees, which the act of parliament 
wires, let it be referred to the commiſſioners to take 
account between him and the bankrupt, and let what 
be found due from the bankrupt, at the time of the 
kruptcy, be deducted out of what ſhall be due on the [232 
ition&'s bond for principal and intereſt, and the balance 


ly. be paid by the petitioner to the aſſignees. 


ES | 2 300 Auguſt the gth 1754. 


Sette Dumas; in the matter of Peter Bartholomew 
Iiullian, a bankrupe. 


HE petitioners, who were merchants and copart- Dumas and 
ners at Paris, had dealings with John Jullian the others, the petĩ - 
n and the bankrupt his ſon, who were merchants in 921% drew 


G bills of E- 
don, and copartners. 1 5 change on Jul- 
pe”. | I ; ' | lian and ſon for 
il. and undertook to make remittances to pay the ſame, and at the ſame time acquainted 
(that theſe bills were for the proper account of the petitioner's houſe at Cadiz, and de- 
1 would keep a diſtinct account, and diſtinguiſh ſuch new account by the 
b. being the initial letter of the firſt partner's name at Cadiz, Bills drawn on Van- 
md.company in London to the amount of 1146l. 118. 11d. remitted accordingly. The 
ds by letter acknowledge the receipt thereof, and promiſe the petitioners to give credit 
account Ge: Jullian the father died the 2gth of February laſt, The day before the 
popped payment, he got two of theſe remittances diſcounted for 5661. 118. 11d, On 
oth of March a commiſſion of bankruptcy iſſued againſt Jullian the ſon. The appli- 
was, that the afſignees may be directed to deliver to petitioners the ſeveral bills of 
- 114; 319. of pay the full value. | | 
Id chancellor of opinion, the ſpecifick bills amounting to 380l. ought to be delivered by 
Moes of Jullian to the petitioners. As to thofe which were diſcounted, the peti- 
a waved their claim. ' g - | 


be petitioners drew ſeveral bills of exchange in De- 
wer laſt on Jullian and his ſon, amounting to 1115%. 
undertook to make remittances in order to pay the ſaid 
and at the ſame time acquainted them that theſe bills 
intended for the proper and particular account of the 
ioners. houſe at Cadiz, and deſired them to open a new 
unt for theſe bills in their books, and to keep the ſame 
and diſtinct from their own, and to diſtinguiſh ſuch 
account: by the mark or letter G. being the initial 
of the name of the firſt of the partners, who have 
% gement or direction of the houſe at Cadiz. 1 

| peutioners did accordingly remit to Jullan and his 
11 ſeneral bills drawn on Vanneck and company, and on 
| ou. I. N Nn | the 
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the Jullians met, a reſolution had been taken by Peter 


main in the hands of the aſſignees, or if the bills u 
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the other” merchants in London, amounting in the wy 
to the ſum of 1746“. 118. 11d. 
Jullian the father and his ſon, in a letter to the pejig, 
ers, acknowledge the receipt of the ſeveral bills, ant 
preſsly promiſe to give the petitioners credit in their 
account G. 4 aa ; : 
On the'2 5th of February laſt Jullian the father died 
On the 27th of February, the very day the credits 


ſon to ſtop payment, and which he did accordingly, 
next day he ventured to get two of theſe remittances{ 
counted, one for 300/. and another for 2661. 11: yi 
making together 566/. 115. 11d. 

On the 2oth of March a commiſſion of bankry 
awarded, and ifſued againſt Peter Jullian ; and [ax 
Godin and Francis Duval of London, merchants, w 
choſen aſſignees. [SW ONE 291 eee 

The petitioners infiſt tlie ſaid bills were not liable t 
applied or converted by John Jullian and his ſon to 
other uſe, or on any other account, than as the petit 
had directed and charged; that the ſeveral bills non 


part have been applied to any other uſe, ſuch procet 
was not only a groſs fraud, but abſolutely illegal. 

They pray therefore that the aſſignees may be order 
deliver to the petitioners the ſeveral bills, amounting u 
ther to the ſum of x146/. 115. 114. and in caſe it hal 
pear, that any of the bills have been received either by! 
faid Jullian and his ſon before the father's death, « 
Peter the ſon ſince his father's death, or by the allyl 
ſince Peter's bankruptcy, that in ſuch caſe the ali 
may pay to the petitioners the full value of ſuch bulls 

The counſel for the petitioners inſiſted the bills c 
be appropriated to the particular purpoſe mentioned 
letter of the petitioners to the Jullians, and that whit 
bills are in being, they belong to the petitioners, and! 
have a ſpecifick lien upon them wherever they are; ® 
to thoſe which were diſcounted, as money has 1 
mark, they waived their claim in that reſpect. 

The counſel for the aſſignees relied on the ban 
affidavit, in which he denied that Dumas and coli 
did acquaint him or his father, by any letter what 
that theſe bills were intended for the proper and pe 
account of Dumas and company's houſe at Cad 
inſiſted that all bills are conſidered as caſh, and that b 
chants have credit for them as ſuch; and that te! 
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common courſe of trade and buſineſs amongſt mer- 

nts is, that whenever they receive any bills from their 
eſpondents abroad, the ſame are blended with their 

»ral ſtock, ſo as to anſwer their daily payments; and 

tit appears by the bankrupt's affidavit, that he and his 

her frequently paid ſeveral ſums to the order of one cor- 

pondent in bills, or in money received for the diſcount 

bills of other correſpondents ; and therefore theſe bills 

ght to be conſidered as the general credit of the Jullians, 

1 muſt be brought into the general account. 

VB. The bankrupt admitted the receipt of the ſeveral 

Is, and that the petitioners, by the letter that incloſed 

u bills, deſired they might be carried to a new account 

be intitled G. and that ſince his father's death he did 

m ſuch account G. and placed the ſame thereto ac- 

dingly. 

Lord Chancellor. The preſent is a very plain caſe to 

e the petitioners a title to thoſe bills which remain in 

cie unnegotiated. 

It has been truly ſaid this is a queſtion of great conſe- 

nce to the trade of the city of London; but then it is 

2 much greater weight in another reſpect, that the 

perty of one man may not be diſſipated to anſwer the 

dts of other men. 5 
The principal view I do admit under all commiſſions of The yg a? 
crypts is, to put creditors as near as may be ona level, ä — * 
that muſt be done only with regard to the bankrupt's bankruptey ex- 
eſtate ; for if the matters in queſtion are not relative {<2 only to 
is eſtate in law or equity, eſpecially in equity, the court 2 wo —_ 
tbe of opinion, that the perſons who have either the ters which are 
intereſt in any thing, or a: choſe in action, which is he ge ie ts 
equitable intereſt, ſhall be intitled to it, and aſſignees in law or equity. 
e cales muſt ſtand exactly in the ſame ſituation with the | 234 ] 
krupt himſelf, or otherwiſe commiſſions of bankruptcy 

d be an intolerable grievance. 
duppoſe the - petitioners had conſigned over goods to Where goods 
an as their factor, and he had fold them, and turned 2 * 
mn into money, the principal then could only have come in N 
82 general creditor under the commiſſion; but if the found in his 
ds had continued in ſpecie, and had been found in e Frog 
llan's hands at the time of his bankruptcy, it would = the 
e been otherwiſe, and has been ſo determined in ſeveral principal is in- 
$; and even contrary to the expreſs words of the ſta- f net e en. 
of the 21 Jac. 1. factors have been excepted out of it diton at large, 
ite fake of trade and merchandize. 
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Where goods ſo 
conſigned are 
ſold, and the 
factors took 
notes inſtead of 
money, the 
principal in- 
titled to the 
notes. 


C481 128. 


A perſon who 
repairs a ſhi 
has no ſpecific 
lien, if deliver- 
ed to the bank- 
rupt; if repair- 
ed in a foreign 
port, while out 
upon a voyage, 
it would have 


been otherwiſe, 


[235 


The court of Common Pleas in a caſe, the nig 
which I do not remember, determined that notwichſal 
ing the goods ſo conſigned were ſold, yet as the factor wi 
notes inſtead of money for them, that the principy w 
intitled to tlie notes, and not the creditors at large. 

The letter G. appears to be the initial letter of the fi 
partner's name at the houſe at Cadiz. 
| Theſe bills I contider as appropriated to a particu/ar gy 
poſe, and intended to anſwer and reimburſe oy Jullz 
what they thould pay on this ſpecial account, for by by 
indorſed they could negotiate and diſcount them; gg 
appears to be the amount of the bills left in ſpecie. 

Upon all theſe circumſtances, it would be the bat 
thing in the world to fay theſe bills ſhould go to the op 
ditors at large, and therefore on the whole, I am cla 
of opinion, that the ſpecifick bills, amounting to 5 
muſt be delivered up by the aſſignees of Jullian to thep 
titioners Dumas and company, or to ſuch perſons as th 
impower to receive them, and order accordingly. 


Auguſt the 1oth 1754. 
Ex parte Shank and others. 


PERSON who had repaired a ſhip belonging 

- bankrupt, inſiſted he had a ſpecifick lien on the f 
for the repairs, and was not obliged to prove it as 20 
under the commiſſion. 

It appeared after the ſhip had been ſo repaired, the v 
man delivered it to the bankrupt who employed him, a 
therefore lord chancellor was of opinion he had no! 
tence, under the general law of the realm, to retain til 
is paid, becauſe it is out of his poſſeſſion; and thought 
law of Holland gives a perſon who repairs a houſe ori 
a ſpecifick lien, there is no ſuch law in England, anda 
ſequently he muſt account to the aſſignees for 1010 5 
money ariſing from the ſale of this ſhip, which 4 
mitted to be in his hands, and muſt come under the c 
mitlion for the debt due to him for repairs, and c 
accordingly. ; 

If the ſhip had been repaired in a foreign port, u 
out upon a voyage, it would have been otherwiſe ; butt 
ing repaired at home, it falls exactly within the © 
Stephens v. Sole, before lord Talbot. Vide this caſe fn 
in the cauſe of Ryall and Rolle, Jan. 27, 1749- 
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Auguſt the 12th 1754. 


7 Ockenden; in the matter F Robert Mathews, 
a bankrupt. 


Hls petition came on upon the Saturday before, and C22 12g. 

was adjourned till to-day for further conſideration, 

lobert Mathews, a flour factor, in 1752 employed the In March laſt a 
oner as his miller, who had conſiderable dealings with commiſſion of 


l. jm . ” . . b k 12 
es in grinding of corn for him, on which account "es" —_—_ Ma. 
1 was generally indebted to the petitioner in a large thews, at the 


of money, who always had in his hands corn, 4 {ob 41 


and ſacks of Mathews, ſometimes more, ſometimes ꝗebted to the 
but for the moſt part ſufficient to anſwer the ſum due petitioner in 
petitioner ; and for this reaſon the petitioner gave 28881. 75. 40d. 


jews a much greater credit than he would otherwiſe od aps 7 oa 


al done, as he always apprehended the corn, meal and had in his cuſts- 
pt s, which he had in his hands, to be a ſecurity for the r — 


due from Mathews. wheat belong- 


. ing to the bank- 
part ground and part grinding, beſides a great number of ſacks. 161. 5s, was due to 
ctitioner for grinding the corn, which was in his hands at the time Mathews became a 
zupt, The wheat fold by the aſſignees, by agreement between them and petitioner, 
put prejudice to his claim; he now applics to be paid his whole debt out of the money 
g by the ſale, Lord chancellor of opinion the petitioner had no ſpecifick lien upon the 
and ſacks, but only pro tanto as is due for grinding the corn in his hands. 


March laſt a commiſſion of bankruptcy iſſued againſt 
hews, and being declared a bankrupt, Stephen Wear 
three other perſons were choſen aſſignees. 

t the time Mathews became a bankrupt, he was in- 
ed to the petitioner in 286/. 76. 10d. for the grinding 
rn, for which he gave two promiſſory notees of 1001. 
, and which became due before the bankruptcy ; and 
petitioner at the ſame time had-in his cuſtody 36 loads 
three buſhels of wheat belonging to the 

was ſent to be ground, part whereof was then 
nd into flour, and the remainder was then grinding, 
es 2 very great number of ſacks, and which the pe- 
r depended upon having as a ſecurity for his deht. 
here was likewiſe due to the petitioner 16/. 56. for 
ung of corn which was in his hands at the time Ma- 
became bankrupt, making in the whole 3020. 125. 10d. 
he petitioner applied to the aſſignees to redeem the 
de. and pay him the 302/. 125. 10d. which they re- 
I but corn being a periſhable commodity, and an im- 
me neceſſity of felling upon that account, the petitioner 
Rlivered all the wheat and ſacks to the affignees to 
« without prejudice to his demand of his whole debt, 
or 
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Where A. bor- 
rows a {um of 
money on the 
wn of jewels, 
and further ſums 
afterwards upon 
his note; the 
executor of A. 
ſhall not 1edcem 
the jewels with- 
out paying the 
money due on 
notes. 


The caſe be- 
tween clothiers 
and dyers, and 


- Clothjers and 
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or to the aſſignees property in the goods, who have, 
in caſe it ſhall be determined that the wheat, &c, 
ſecurity to the petitioner for his debt, to pay the while 

Therefore the petitioner prays, that out of the n 
ariſing by the fale of the corn, &c. he may be pi 
whole debt of 302/. 125. 104. 

Lord Chancellor. In determining of this caſe, | 
equally afraid of altering the conſequences and effe&s 
courſe of dealings in trade, or of overturning the ol 
rule in the courſe of bankruptcies. x 

It lies upon the petitioner to ſhew he has any lien; 
the corn, &c. in his hands; and as to the ſpecife 
which he claims, I do not ſee there is a ſufficient rea 
conſider it as ſuch. In this caſe no evidence has been} 
duced of any contract, that the debt which was ou 
the petitioner ſhould be a lien on the corn, &c. Ny 
there any evidence, that there is any general cuſtom i 
reſpect to millers that it ſhould be a lien. There 81 
no ſpecific lien, but what ariſes from that kind of bam 
at law, proceeding from a delivery of goods for a parti 
purpoſe, as in the caſe of a horſe ſtanding in the ſi:bl 
an innkeeper, or cloth in the hands of a taylor, whok 
each of them a ſpecial property. Might not Mathen 
this caſe before his bankruptcy, have made a tende 
what was due for grinding the corn? and if Mr. Oda 
the petitioner, had refuſed to deliver the corn, &c. a 
not Mathews have brought an action of trover for it! 
in that caſe would the defendant have been allowed tol 
pleaded a lien for any other debt, than what was au 
due for grinding corn ? | 

The caſe of Demainday v. Metcalfe, Prec. in Char. 
was a ſum borrowed firſt on the pawn of jewels, ande 
wards three more ſeveral ſums borrowed, for each dt 
the pawner gave his note, without taking notice d 
jewels; it was determined that the executors of the 
rower ſhould not redeem the jewels, without payins 
money due on the notes: there it muſt have been prell 
the ground and foundation of the pawnee's lending 
money, was his having a pledge in his hands ; and 
is no pretence to ſay, it would have been 2 lien, i 
money had been lent before the delivery of the goods) 
it therefore turned upon its being a ſubſequent tran 

The caſe of Downman v. Mathews and others, 
in Chan. 580. appears to be a tranſaction between 2 c 
and a dyer, and there was evidence that they always! 
up their accounts by giving mutual credit, the dier 


Bankrupt. 


1 for work done, and on the other hand, the clothier be 


his cloth. 


"ce on one hand for work done, and the clothier for his cloth, 


n the petition ex. parte Deeze the 8th of June 1748, 
re me there was evidence, that it is uſual for packers 
end money to clothiers, and the cloths to be a pledge, 
ofily for the work done in packing, but for the loan of 
y likewiſe. | 
hen it muſt come to the queſtion upon the clauſe in 
act of parliament relating to mutual credit; and I own 
n extremely doubtful as to that. Here is a quantity 
om delivered from time to time by a meal-man or 
factor, to a miller the petitioner. The law gives a 
cular lien pro tanto, as is due to the miller for grinding 
mm, and no contract appears in this caſg to extend it 
her, and I muſt preſume therefore it was not intended 
carried further. | 

he clauſe in the act of the 5 Geo. 2. relating to mutual 
it, has been carried to be ſure further, and rightfully, 
2 mere matter of account; but I do not know that a 
of equity has gone further than the courts of law in 
ales of a ſet-off. | 

heſe caſes go further indeed than caſes of account; 
an any caſe be put, where in the preſent inſtance there 
0 have been a ſet-off? __ 

ppoſe the corn- factor had tendered the money for 
ing the corn, and Mr. Ockenden, the petitioner, had 
ed. to deliver it, and the bankrupt had thereupon 
ght an action of trover, Could Ockenden have ſet off 
tecedent debt? I am clearly of opinion he could not, 
would have had only an 44 5 pro tanto, as was 
for grinding the corn. 
poſe vice verſa an action had been brought by 
enden againſt the bankrupt on account of the debt due 
honey lent to Mathews, Could the bankrupt have ſet 
e value of the corn in the hands of Ockenden ? I 
clearly not. x 

tele are my grounds, and I conſeſs I am very appre- 
e of breaking in upon the common courſe of deal- 
nd the rule of proceeding in commiſſions of bank - 


yourned at the requeſt of the petitioner's counſel, to 
; t Gay of petitions, being an affair of great conſe- 
ee to trade and creditors in general. 

(Pp) 
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ferent from the 
| (49 | preſent, it being 
yz cuſtomary for them to make up their accounts by giving mutual credit; the dyer for 


1247.4 


1 


Courts of equity 


go no further 
than courts of 
law, in the caſcs 
of a ſet-off, up- 
on the act rela- 
ting to mutual 
credit. 
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f 238 ] (Pp) Whether during his time of privilege, i 
Wer be taken by his bail, 


October the 22d 1747. 
Abi | Ex parte Gibbons. 


Feſeie, a ſhe- * > Wa 767 | 
dw rage TR IS was a petition preſented by the bankrupt ug 
bail for the pe- one Feſcie, a ſheriff's officer, who was bail fr 
titioner, a _ bankrupt in an action, for taking him away during | 
. takes Fim time of his examination before the commiſſioners a 
g the time | g dos ns & ye 
of his laſt ex- forty-ſecond day, and ſurrendering him in diſcharge d 
— and bail, and keeping him in cuſtody ever ſince, praying | 
r be diſcharged out of cuſtody and that Feſge 

diſcharge of his ** . >, 

bail: he prays be cenſured for his contempt of the court, 

to be diſcharged 
out of cuſtody, and that Feſcie may be cenſured for a contempt of the court. Lord 
inclined to think, that the bail's taking the principal coming to a court of juſtice to betu 
has never been determined to be a contempt of the court, provided they bring him k 
examined by that court, and therefore diſmiſſed the petition, but without prejudice h 
bankrupt's application to the court of King's Bench. The taking of a bankrupt byli 
w not 4 contravention of the 5 Geo. 3. for the act provides only againſt arreſts by a 
and bail are no creditors till damnified, and therefore not within the deſcription, 


Lord Chancellor. This is a queſtion of ven; 
conſequence, but merely a queſtion of law, Whether ft 
could lawfully take the bankrupt, notwithſtanding the 
tute of the 5 Geo, 2. 

It is not abſolutely neceſſary for me to determine! 
cauſe it may come in queſtion in another place. 
am of opinion, the taking of the bankrupt by the 
not a contravention of the act of parſiament. 

The words of the fifth clauſe in the act are, the k 
<« rupt ſhall be free from all arreſts, reſtraints or pl 
% ments of his creditors, in coming to ſurrender, and} 
<« the actual ſurrender of fuch bankrupt to the {aid d 
«© miſſioners, for and during the faid forty-two di 
< ſuch further time as ſhall be allowed to ſuch banknf 
hs. l his examination.“ e 
ie act provides againſt arreſt by creditors. 
Bail are 2 creditors till gel and thereſm 
not within the deſcription. 

I be ſubſequent words in the clauſe are, and 1 
& ſuch bankrupt ſhall be arrefted for debt, or on ae 
& warrant, coming to ſurrender himſelf to the fad 
&« miſſioners, or after his ſurrender, ſhall be ſo m 
ce within the time before mentioned, that then * 
* Jucing ſach ſummons or notice, under the ha 

* commiſſioners, to the officer who ſhall arreſt hit 


Bankrupt. 

| making it appear to ſuch officer, that ſuch notice or 
"des Þ | 5.8} by the faid commiſſioners, or ſuch 
Algnee or affignees, and giving ſuch offiicet a copy 
thereof, ſhall be immediately diſcharged.” 
It plainly appears through the whole clauſe, to be con- 
ed to an arreſt, reſtraint, or impriſonment by his cre- 

2 
Every perſon. that is arreſted in the court of King's 
nch is by bill of Middleſex, or Latitat, which recites 
> bill of Middleſex, and the bail-piece is, ſuch a one de- 
Want traditur in ballium ſuper cepi corpus, &c. (naming 
> bail, their additions, and places of abode,) ſo that in 
> conſtant language of that court, the bail are his gaolers, 
(it is upon this notion the bail have an authority to 
e the principal, and he may be arreſted on a Sunday ; 
2s he is only at liberty by the permiſſion and indul- 
c of the bail, they may take him up at any time. 
herefore to ſay, that an act of parliament ſhall prevent 
erſon, who has been ſo kind as to give the principal his 


very hard, eſpecially as there is no ſort of danger here 
the bankrupt, of his being a felon, as the commiſſion- 
may examine him in gaol, and coaſequently it in no 
can be ſaid to be in contradiction to the act of par- 
ent. 
Bur Mr. attorney- general ſays, it is contrary to a known 
of law, That all who are ſummoned to appear before 
ons acting in a judicial capacity, ſhall have a privilege 
e ſafe from arreſts undo et redeundo. 
do not know that the bail's taking the principal com- 
to a court of juſtice to be examined as a witneſs, has 
been determined as a contempt of the court, pro- 
they bring him to be examined by that court. | 
put I will not be underſtood to be bound by this opi- 
or to have it cited in another place, which is the 
proper place, the court of King's Bench, where he 
rendered, and it is that court only that can diſcharge 
proceſs : for I cannot diſcharge the proceſs of a court 
aw in a ſummary way ; however 1 clearly think I 
It not to puniſh Feſcie for a contempt in a doubtful 
and eſpecially where the man was in thoſe perilous 
1 of paying the debt, if he had not ſurrendred 
principal. 
herefore let the petition be diſmiſſed, but without 
Wce to any application the bankrupt may be adviſed 
Nake to the court of King's Bench, 
do Rule 


ty, from taking him up in diſcharge of himſelf, would 
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In the language 
ot the court, the 
bail are the 
gaolers of the 
principal, and 
upon this notion 
of law may ar- 
reſt him on a 
Sunday, as he 
has his liberty 
only by the in- 
dulgence of the 
bail. 


L240 (Qa) Rule as to « certificate from committing 


to a judge, 
May the 12th 1742. 
Car 12131. Ex parte Lingood. 
es I | PON che 6th of April laſt the commiſſion v f, 
a bankrupt, and out by Jonathan Eade, who had been formerht 


the three tings Partner with Lingood, but ſuſpeRing he was not jd 
2 1% dealt with, he diſſolved the partnerſhip, and broyet 


commiſſioners bill for an account. 
upon the exa- | 
mination of witneſſes, in the intermediate time, finding that he was removing and to 
ing his effects, ſummoned him to appear before them the next day from the date of i 
ſummons, and on his refuſing to come, certified this fact to Mr juſtice Chapple, whoa 
mitted him to Newgate, and on the kecper's ſending notice thereof to the commiſſion 
_ brought him before them upon their own warrant, and on his refuſing to bee 
ned, recommitted him to Newgate ; the bankrupt petitioned now to be diſcharged, u 
ing illegally committed. The court of opinion, the certificate is purſuant to the you 
given to the commiſſioners under the ſtatutes of bankruptcy, and that where they hae 
evidence of his intention to ſecrete his effects, they may examine him in the internel 
time between the declaration of bankruptcy, and the fittings at Guildhall, 


After the cauſe had been depending ſome time in di 
cery, upon the propoſal of Lingood, all matters ind 
ference were referred to arbitration, and the ſubmiſia 
the award was made a rule of court. 

The arbitrators after fifteen months conſider 
awarded 9400. to be due to Eade on a balance of accou 
and directed this money to be paid by inſtalments, 
likewiſe awarded Lingood to deliver ſome amber and ik 
to Mr. Eade ; but Lingood not appearing, nor any 
for him, on the day and place appointed for the dei 
of the amber and ſhells, and for making one of the 
ments, according to the award, attachments were 
out againſt him into London and Middleſex, for 2% 
of the award; and upon his abſconding to avoid lis x 
arreſted under the attachments, a commiſſion of W 
ruptcy was taken 'out againſt him, and he was 6 
bankrupt, | 

After the three fittings at Guildhall, viz. the 27 
April, the 8th and 22d of May, had been advert 
the Gazette for the bankrupt to ſurrender, and to d 
his eſtate and effects, the commiſſioners in the in 
diate time having met, and examined witneſſes ufd 
terrogatories, and finding upon ſuch examination, ® 
bankrupt had been removing and concealing his dl 
and fraudulently conveying away his real eſtate, 
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Jefraud his creditors, thought proper to ſummon him 
their meſſenger on the 14th of April, to appear before 
m the next morning; and it appearing that he had 
n ſerved with the ſummons, and refuſed to attend, the 
miſſioners in purſuance of a clauſe in the 5th of the 
ent king, certified this fact to Mr. juſtice Chapple, 
committed him to Newgate ; and upon the keeper of 
woate's ſending a written notice to the commiſſioners, [ 241 } 
t he had Lingood in his cuſtody, they immediately ſent 
r own warrant to bring him before them, and upon 
refuſing to take the oath in order to his being exa- 
ned, the commiſſioners recommitted him to Newgate, 
ere he has lain ever fince. 

pon the 27th of April, 1 hy preferred his petition 
lord chancellor, ſuggeſting that he had been ille 
mitted to Newgate ; that he was not indebted to Eade 
petitioning creditor, and praying that he might be diſ- 
weed from his confinement, and that his lordſhip would 
aſe to direct an iſſue at law to try whether the petitioner 
5 2 bankrupt at or before the iſſuing of the commiſſion 
. againſt him, and that all proceedings on the 
| commiſhon might be ſtayed in the mean time, and 
t his lordſhip would enlarge the time for finiſhing his 
ination for 49 days, over and beſides the 42 men- 
ed in the Gazette. 

Lord Chancellor. There are three things which are 


era per to be conſidered upon this petition ; 
cot, Whether the bankrupt has been illegally committed, 
1 | therefore ought to be diſcharged ? 


adly, Whether an iſſue ſhould be directed to try the 


13 tcy ? 
cel adly, Whether the petitianing creditor's is a juſt and 


per debt? 


he laſt ought to be conſidered firſt, becauſe if there is 

loundation for the petitioning creditor's debt, all the 

1 1 under the commiſſion muſt of courſe fall ta 

groun ' 

think there can be na doubt as to the petitioning cre- An arbitration 

pr's being a juſt debt, while the award ſtands, for the 7 yu 2 

ration bond is a debt at law, and binds the parties, binds the par- 

Litis ſet aſide for corruption or partiality, &c, And ties, till fer afide 

bill which has been brought by Lingood for that pur- — 9 

5 cannot- be a foundation to ſuſpend it; for if it was, and is ailo a 

Maß ron then has nothing more to do but to file ſuch a 82 * 

and fruſtrate the effect of the award aud therefore nw lg of 
Voz © T think bankruptcy, © 


284 Bantrupt. 
T think the debt is very ſufficient to ſupport the q 

miſſion. 3 a EG 4, 5 

er The act of bankruptcy likewiſe is extremely pin, yy 
commichon, or attended with , fraudulent circumſtances ; I have wy ws 
direct an iſſue, With ſtronger in any caſe whatever, for Lingood aprt 
9 have acted intirely by the advice of his attomey \i 
bankrupt, that Vaughan, who contrived the whole ſcheme of tis gin 
he is not one, away to avoid the attachment of this court; and en 
[+ Ate Long the conveying away and ſecreting his effects is male q 
N — very clearly, from the depoſitions of ſeveral perl; i 
if he thinks were examined before the commiſſioners; fo that, inraly 
* here are no leſs than two diſtinct acts of bankrüpty; f 
one ariſing from his abſconding, and the other fromly 

fraudulently conveying away his goods; and th 

there can be no reafon to ſuperſede the commition, t 

direct an iſſue, as there is nothing but a general gn 

of the bankrupt, that he is not one, and that is H 

means ſufficient ; for he ought to have given a panic 

anſwer to the facts charged in the depoſitions taken ben 

ors commiſſioners, and in the affidavits on 'the oe 

re be wie Mae 

D 242 ] * "As to the legality of the commiſſioners certificate ul 
Where a perſon Juſtice Chapple, and proceedings upon it, tis an mit 
*pprehends be hew.queſtion, and quite a new caſe ; and therefore 
> commitments firſt opening of it I had a great doubt, whether a 
of commiſſion- properly determine the legality of the commitment, 
ers ot bankrupt, þ beas corpus. might have been ſued out, and hare be 
1 decided by the judges of the common law, which vl 
beas corpus, ready way. But 1 do remember a cafe of John Wan! 
2 l fore lord chancellor King, not unlike” the preſent, vi 
8 he determined a commitment by commiſſioners of dal 
thejudges of the rupt to be juſtifiable, after he had taken ſome tm 
common law. confider of it. * | 15 
The old acts of I think therefore the certificate which has been ma 
arhamentcon- this caſe is purſuant to the powers given to commifam 


_ N n yarn under the ſtatutes of bankruptcy; for by the old acts, wait 


nal, and com- conſidered him as a criminal and fraudulent perſon, i 


as 425 miſſioners had full power and authority to take i 


dileretion im- diſcretions ſuch order and direction with the bot 
ptif.n him: „ bodies of a bankrupt, whereſoever he or ſhe m 
but though the ec had, either in his houſe, ſanctuary, or elſewith 


rigour of the * . F 
law is taken well by impriſonment of his or her body or 


ee, vet sg to 4e alſo with all his or her lands, &c. and alſo with 


his perſon, the ( | nds 
power of a. © BET money, goods, chattels, wares, merchandizs 


muing ſtill re- debts whatſoever.” 13 Elix. ch. 7 
mains, and a — | 1 


Bankrupt. 28 [7 

ke tour of the law' indeed as to his perſon is taken greater puniſh- b 
, and yet the power of examining ſtill remains; but he 8 
Len the ſeverity of the old acts is removed, yet a greater ſurrender, viz. 
*hment is inflicted for a bankrupt, if he does not ſur- felong without 
ger; it is now made felony without benefit of clergy, — * 

then he has to the laſt day to conform himſelf to this 
the other acts. | 

ne 5 Geo. 2. appoints three fittings at Guildhall in 
ſpace of forty-two days for particular purpoſes ; but 
ald it not be a very great abſurdity, if the bankrupt 
ht make uſe of the forty-two days to imbezzle his ef- 

$ and to quit the kingdom; and that the commiſſioners, 
ugh. apprized of his intention, ſhould have no power 
wevent it, by ſummoning him before them in the in- 
eftiate time, and committing him if he refuſes to be 
med ? 8. dn TS 
t has been objected by the petitioner's counſel, that the The judge, up- 
milhoners have made the certificate variant from the _—_ —＋ 0 N 
mons, for the latter is general for the bankrupt to at- miſioners chat 
, and the certificate mentions the cauſe for which they 2 bankrupt re. 
moned him, namely, to examine him upon an im- — — 
ilment of his effects. cauſe * 
But there is uo weight in this obhjection; for the com- m ning is not 
ſioners were not under any neceſſity of mentioning the "0p png 
e of ſummoning. the bankrupt in their certificate ; be- mit him. 
e the judge, upon their barely certifying that he re- 
I to attend, is obliged to commit him. | 
ls in this caſe the commiſſioners had full evidence of [ 243 
bankrupt's intention to ſecrete his effects, and to make 
dulent aſſignments of them, they have done r:ghtly, 
thy! and diſcreetly (it the method they have taken to 
ent it, by ſummoning the bankrupt, and committing — 
for diſobeying their ſummons. 
do not ſay this to encourage commiſſioners of bank- 

to uſe this power wantonly ; but upon ſuch cixcum- 
ed as appear in the preſent caſe, I am of opinion it 

very properly exerciſed ; and the proviſo which imme- 
ly follows the clauſe that relates to the certificate of 
commiſſioners of bankrupt to the judges, &c. in the 


. makes it extremely clear, that the commiſſion- 
heir diſcretion may examine a bankrupt in the in- 
ane time, between his heing declared a bankrupt 


1 the fittings at Guildhall. 
rr che words are, Provided always, that if any ſuch A 
erſon or perſons ſo apprehended and taken, ſhall within | 
e tne or times allowed by this act for that purpoſe, 4 
. | ſubmit 0 


* 


90 


[ 244 } (Sf) 


ce ſubmit to be examined, and in all things conform z 


| and diſclaſing and a liſcovering his eſtate and effi, i 


Bankrupt. 


< he, the, or they had ſurrendered, as by this 0 jy 
% bankrupt or bankrupts is or are required; that ther 
<< perſon, ſo ſubmitting and conforming ſhall have ad 
& ceive the benefit of this act, to all intents and 

“as if he, ſhe, or they, had voluntarily come in andy 
rendered himſelf, herſelf, or themſelves ; any th 
„ herein contained to the contrary thereof in any wi 
65 notwithſtanding.” 

But though I have no doubt as to the conftrudiin, 
this act of parliament, yet I do not mean to precludet 
bankrupt from his habeas corpus, which I ſhall leave 
at full liberty to bring if he thinks proper. 

His lardfbip ordered, that ſo much of the petitin 
prays that the bankrupt may be diſcharged from his cn 
ment, and which controverts his being a bankrupt, bei 
miſſed ; but the time for the bantrupt's ſurrendring hin 


ning his evamination before the commiſſioners, l. 
refted ta he enlarged for the ſpace of forty-nine days, u 
computed from the 22d day of May inſtant. 


(Rr) The effec of acquieſcence under a commiſi 
June the 21ſt 1753. 


Ex parte Deſanthuns. 
Vide under the diviſion, Commiſſion ſuper ſeded. 


ule as to debts carrying intereſt unn 
a commiſſion of bankruprey, 
November the 4th 1743. 


Bromley and others, creditors of Sir Steven plain 
Eine.... — 4 


Goodere, ſurviving aſſignee of Sir Steven Jefends 
Evance, and others, —— — 


Vide under the divifion, Rule as to the Certificatt, 
Auguſt the 13th 1746. 

E, parte Marlar &, al. 

Vide under the diviſion, Rule as ta diſcounting Nitth 
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December the 22d 1753. 
Ex parte Rooke, 8 15 


y the order dated the zoth day of April 1744, lord On the toth of 
J chancellor directed that it ſhould be referred to maſter April 1744, — 
j to ſettle what was due to Mr. Smales, and the reſt of a maſter to ſettle 
creditors who had proved their debts under the ſaid what was duets 
ion, and upon payment by the bankrupt of what = DE 
maſter ſhould report due to them reſpectively, the com- fon againſt 


non was ordered to be ſuperſeded. Rooke, and 


| u 
the ba the commiſſion to be ſuperſeded. The bankrupt now offers Der ids 


ied due, but the creditors infiſt upon intereſt Hkewife from the date of the maſter's re- 
The creditors here are equally intitled, as if they were in the common caſe of a refe- 

to a maſter in a cauſe * what is due for principal and intereſt, to be paid intereſt 

the time of the maſter's report, hen the ſums due are liquidated, And the bankrupt 
edto pay in a month accordingly. 


Dn the 16th of March 1944, the maſter certified there 
s due to the executors of Smales for his debt, and 

ges under the commiſſion 277/. 15. B54. and to the 
xr creditors ſuch ſeveral ſums as are ſtated in. the re- 


he preſent petitioner the bankrupt offers to pay what 
d reported due, but the agent for the executor Smales, 
| the reſt of the creditors, refuſe to take the 205. in the 
Ind, unleſs they have intereſt likewiſe from the date of 
maſter's report. 
B. The debt to Smales was a draft given by the 
pt to him for value received, but not expreſſed in the 
ly of it that it ſhould carry intereſt. 
rd Chancellor. It is very near ten years ago ſince 
pronouncing the laſt order, and the maſter's report is 
r fince March 1744. | 
Ihe petitioner's excuſe is, that when he made the offer [ 245 ] 
ping 20s. in the pound, he had a reverfion in a free- 
eſtate only, which is now fallen into poſſeſſion; but 
wil not avail him, becauſe at the time I directed the 
miffion to be ſuperſeded, I did it altogether upon his 
"ng to pay immediately the whole debts to the credi- 
under the commiſſion. | 
refore they are equally intitled as if they were in the 


1, 


mon caſe of a reference to a maſter in a cauſe, to ſtate 
t 1s due for principal and intereſt, to be paid intereſt, 
, the time of the maſter's report when the ſums due 


His 


ale 
9 


Bankrupt I 
His lordſhip ordered the petitioner to pay the princy 
and intereſt in a month accordingly to all his creditor, 


(Tt) Rule as to principals and their faoy +, 
iS. February the 23d 1745: 
Snee and Baxter afſignees of the eflate 0 
John Tollet, 1 ove "75 4 { Phinif 
Preſcot, Dawſon, Julian, and Le Blon, 
0451 133. Thomas elder and younger, and Tollet, 


Whers _ HE plaintiffs made the following caſe by ther A 
difburſe fortheir that Tollet in 1740, conſigned to Raguenew g 
principal, and company, reſiding at. Leghorn, German ſerges amoy 
rm Br er dis Ing to 20621. 115. beſides the inſurance made by Td 
circumſtances, With directions to the partners to ſell the goods as ſoon 
make bills of they could; and alſo conſigned to them other goods tol 
— Zor iy value of 181/. 14s. 64. The partners not being al 

goods, Tollet gave orders to barter then 


dorſed in blank, ſell all the 
goods, and the copartners agreed that part of 


{ Defen 0 


notwithſtanding Italian 


ve e s thould be diſpoſed of for thoſe of the gront 
8 Featy to half the of the Italian goods, nd th i 
bands: vet if the to be paid for in money; and afterwards by letter of f 
ene I8th of November 1741, they adviſed Tollet thereof, a 
writes them that they ſhould load the goods, which were filks, 
word that their board the Prince Edward, and incloſe a bill of }ading 
— 1 wetg.any twelve bales. Tollet in 1741, received the bills of lad 


and deſires them indorſed by the faid partners, but intended for the ul 


to ſend the bills 
of lading, and Tollet only. 


an order to the captain to deliver the goods to him, he may retain them ſor himſelf anda 


pany againſt the aflignees under the commiſſion till paid, aud reimburſed ſo much # 
Ppatnetſhip is in advance. | 


Tollet in 1741 borrowed of the defendants, Julian! 
Le Blon, 5051. and by way of ſecurity aſſigned the bu 
lading for the twelve bales. Tollet being allo indebtl 
the other defendants the Thomas's in ſeveral ſums, it 
curing thereof he aſſigned invoices for five bales ad 
bales, and delivered the ſame to the Thomas's. _ 
Soon after a commiſſion of bankruptcy iſſued # 
Tollet, and the plaintiffs were choſen aſſignees, 
246 ] ceived a letter, directed to Tollet from Rageuneau and 


MIA ECM AENET . -» 


— 


® Vide 2 Burr. Rep. 936, 942. 2 Vern, 35% , - 


Bankrupt. | 
15 mentioning that they Had bought four bales of ſilk 
ue for him, and had given in payment for it four bales 
ſerges, and ſent him the invoice of 2,448 dollars, which 
y had placed to Tollet's debt. 

n the toth of February 1741, Dawſon, the captain 
the Mermaid, on board of whoſe ſhip were the bales of 
| arrived, and theſe goods were conſigned to Tollet, and 
; ſhipped at the riſque and in the name of Tollet; the 

dants Jullian and Le Blon, and the Thomas's ſhewed 
won the bills of lading, and demanded the goods, but 
refuſed to deliver them ; and Preſcot, partner of Ra- 
neau who lived in London, on Tollet's being a bank- 

” wrote to his partners, deſiring them to ſend the bills 
ding that Dawſon had ſigned and left with them, which 

ſent to him accordingly, and at the fame time ſent an 
to Dawſon to deliver the goods to Preſeot, who ſets 
night thereto. | | mw 
ut the plaintiffs inſiſt, that the bills of lading, though 
e to the order of Ragueneau and company, yet being 
rſed by them in blank and ſent to Tollet, it did, ac- 
ing to the cuſtom of merchants, veſt the property in 
let: and further, that it is the cuſtom of merchants at 

om, to ſend bills here filled up as aforeſaid, in- order 
onceal the perſons names to whom the goods are ſent, 
the public may not know the perſons in England with. 

m ſuch houſes deal, or to whom the property belongs. 

hat at the inſtant the goods were loaded on board the 

e Edward, the property veſted iu Tollet, who was then 

bod circumſtances ; and the reaſon of the maſter of the 

$ figning ſeveral bills of lading, is for fear of loſing 

that it is the cuſtom of merchants to borrow money 
bills of lading, which have been looked upon as a 
ſecurity : that Tollet was made debtor for the goods 
zueneau and company's books; and the delivery to 
on was for the uſe of Tollet, whoſe loſs it would 
been, if loſt in the voyage. = 

ut the defendants, Le Blon and the Thomas's, not- 

anding they have an aſſignment of the bills from 
yet do admit they were only pledged to them for 
s owing on the ſums they had lent ; and upon pay- 
of and the expence of the inſurance, they are 


$ the goods ſhould be delivered to the plaintiffs, who 


dy their bill, that the goods brought by Dawſon, and 
4 to Preſcot, may be ſold, and after paying what 
Par to be due to Le Blon and the Thomas's, that 
wander may be paid to plaintiffs for the benefit of 
r. . P p Tollet's 
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- horn, when they'ſhip goods for perſons who have 0 


vanced on the barter of the woollen goo 
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Tollet's creditors ; and alſo, that the bills of lading fi 
four bales ſent in the Mermaid, may be delivered toi 
plaintiffs, | 

The defendant Preſcot inſiſted, that the bills of lad 
the Prince Edward, were not to deliver the goods to 7, 
let, but to the order of Ragueneau and company; and 
it is uſual among merchants, to require the maſter i 
ſhip, by which the goods are conſigned, to ſubſcribe 
name to three parts of every bill of lading ; and that 
is a clauſe in each, that one being accompliſhed, the 9 
two ſhall be void ; and ſays, on the delivery of the oy 
he wrote a receipt for „ by indorſement of the! 
of lading tranſmitted to him, and delivered the {ane 
Dawſon. - 1 


That it is uſual among merchants and factor at 


mitted them the money before-hand, or for which 
draw bills of exchange, or where they run a riſque, nt 
fill up the bill of lading directly to the order of ſuch pu 
but to the order of the ſhippers or factors; ſo that i 
accident happen to their principal, before the delivery 
goods, they wes get back the ſame, and thereby rein 
themſelves ;_ and that there was the greater reaſon fori 
precaution, in regard Ragueneau and company had 
were to draw on Tollet for 2,7571. 195. 3d. for mou 
Fa for ſilk. 
That being informed Tollet had {topped payment, 
was in danger of failing, and that the ſilk was about | 
ſhipped by the partners at Leghorn, for the ac 
Tollet, he reſolved to prevent the filk falling into Ti 
hands till ſatisfaction was made; and thereupon Wt 
the next poſt to his partners, who in their anſwer {ak 
two parts of the bill of lading to be delivered to Di 
and an order for him to deliver the ſilks to Preſh 
cording to the bills of lading, in preference to ay 
claim. | 
That his partners at Leghorn having notice of f 
circumſtances ſoon after ſhipping the four bales a 
applied to the perſon with whom they made the bam 
prevailed with him to relinquiſh the bargain, and tif 
the ſerges back again, and the filks to their own ® 
| 2 paid for them in money, and then ſent them! 
defendant Preſcot in London, who inſiſts he bath! 
to claim the fame for himſelf and his partners. 
Buy his anſwer he faith he is willing to ſell the® 
received of Dawſon as the court ſhall direct, bu 
0 


0. 
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the delivery of the filks to Dawſon was not a delivery 
me uſe of ollet. ; 
he defendants, the pawnees, inſiſted that Ragueneau 
| company's i on the bills of lading, was, ac- 
ling to 0 uſage of merchants, as much a transfer of 
their right to Tollet, as if the ſame had been ſold in an 
n exchange; and that the ſubſequent aſſignment made 
allet to them, veſted the property of the goods in the 
ndants for repayment of the money ſo lent. 
ard Chancellor. This is as harſh a demand againſt 
wmeneau and company, as can poſſibly come into a court 
equity : to inſiſt on taking their goods for which they 
re paid half the price, without reimburſing them what 
are out of pocket, and then telling them. that they 
| come in as creditors, perhaps for half a crown in the 
| only, under the commiſſion of bankruptcy againſt 
let, notwithſtanding they have the goods now in their 
ody, and a ſpecific lien upon them ; and to be ſure in 
a caſe, a court of equity will lay hold on any thing to 
e this advantage to Preſcot and the partnerſhip. 
Tollet the bankrupt had gained any legal property 


to the defendants Le Blon, &c. call it which you 
and if it had not been for this circumſtance of their 
g fo pledged, the aſſignees bill ought to have been diſ- 
& with coſts. 

But this court is obliged to retain bills for redemption, 
uſe the parties have no other way of coming at juſtice. 
L here are twelve parcels or bales for which bills of lading 
ſent, and four parcels or bales for which no bills of 
were ſent ; and therefore T will deliver the caſe from 
latter, as there can be no pretence that Tollet had a 
Pu property in theſe, for a promiſe to ſend a bill of lad- 
A it amounted to any thing, would be only to be car- 
into execution in equity. | 

As to the twelve bales, they will fall under a different 
Ragueneau and company having advanced a moiety of 
price for the filks, there can be no queſtion while the 
das remained in their hands; but they were liable to this 
0 and Tollet could never have compelled them to de- 
the goods, without paying the money ſo advanced. 

lf a factor ſells goods for a principal, he may bring an 
n in his own name, or an action may be brought in 
name of the principal againſt the vendee, and the fac- 
may make himſelf a witneſs. 
Pp 2 


the ſilks, it was gone by his aſſignment, or pledge, or 
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A faQor who 
ſells goods for a 


1 pal, may 


ring an action 


in the name of 


On principal again 
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the vendee, and On the other hand, a vendor of goods to a factot jy 


N * uſe of his principal, may maintain an action againk þ 


vendor of goods principal for goods ſold, and the factor may be made q 


to a factor for neſs for the vendor; it has been ſo often ſettled at G 
the uſe of his hall | 


Principal, may 
maintain an ac- 


tion agaiuſt the principal, and the factor may be a witneſs for the vendor, 
Therefore while the goods remained in the hank; 


Ragueneau and company, no doubt but they had 11 
upon them, for the moiety of the price advanced by tha 
and he who would have equity, muſt do equity, by 
burſing them firſt, before he can intitle himſelf to theft 
and thus it would have ſtood, if there had been no cn 
ment; Which it is inſiſted makes a conſiderable alteray 
and veſts the property in Tollet. 
— yu are de- I admit the caſe mentioned by the plaintiff's counſ, 
rier, c. to be inland dealers in England, that if goods are delivered þ 
delivered to A. carrier Or hyyman to be delivered to A. and the good 
and are lolt by loſt by the carrier or hoyman, the confignee can only 
the carrier, &c. k 4 . 4 
the conſignee the action, which ſhews the property to be in him, al 


can only bring 1s the ſame where goods are delivered to a maſterd 
the action. But veſſel 

if before deli- : - 
vey conſigaor hears A. is likely to become a bankrupt, or is actually one, and gets thegu 
back again, no action will lie for the aſlignees of A. becauſe while in tranſitu, they nx 
countermanded. 


But ſuppoſe ſuch goods are actually delivered to a cnt 
to be delivered to A. and while the carrier is upon them 
and before actual delivery to A. by the carrier, the « 

. 249 ] ſignor hears A. his conſignee is likely to become a ba 

or is actually one, and countermands the delivery, audg 

them back into his own poſſeſſion again, I am of opii 

that no action of trover would lie for the aſſignees d 

becauſe the goods, while they were in tranſitu, might 
countermanded. | 

In the preſent caſe there was no conſignment to af 

ticular perſon, but bills of lading indorſed in blank to 

order of conſignor, and therefore rather in the natured 

authority than any thing more. | 

Notes or bills Promiſſory notes and bills of exchange are frequent! | 

indoried inthis dorſed in this manner, Pray pay the money to my uſe, u 

r ny ths der to prevent their being filled up with ſuch an ina 

my uſe, will pre- ment as paſſes the intereſt, Mr. Lutwych, who ! 

vent their bein experienced practiſer in this court, always did fo in hö 

ed up with 
fuch an indorſe- of exchange. 


ment as paſſes The queſtion of law is, Whether before the adul 8 
the intereſt, I 
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of the goods it was not in the power of the conſignor 
ountermand it? 5 | 
his mult depend upon the cuſtom of merchants, and 
indeed there is a contrariety of eyidence. For the 
endant Preſcot the evidence is, that if agents are in diſ- 
| for the goods bought for their principal, they gene- 
y make bills of lading to their own order, indorſed in 
nk, eſpecially where they are in doubt of the principal's 
umſtances, that they may by this means have it in their 
er, if they ſhould ſee occaſion, to vary the conſign- 


The evidence for the plaintiff is, that indorſing bills of 
ng in blank does not retain the property in the con- 
jor, any more than if they were indorſed to the con- 
ee by name, but is done only to conceal the amount of 
quantity of the goods conſigned, it being detrimental to 
conſignee that it ſhould be known. 

But then the proof on the part of the plaintiff does not 
ik as to the particular circumſtances, where the agents 
ect their principals to be failing. 

The queſtion is, On which fide the evidence is ſtrongeſt ? 
[he ſtrongeſt proofs are certainly on the part of the de- 
lants, and there is no occaſion to ſend it to law on this 
bunt, 
WW hough goods are even delivered to the principal, I 
d never ſee any ſubſtantial reaſon why the original pro- 
or, who never received a farthing, ſhould be obliged to 
all claim to them, and come in as a creditor only for a 
ing perhaps in the pound, unleſs the law goes upon the 
Tal credit the bankrupt has gained by having them in 


The reaſon the 
law goes upon 
in compelling 

an original pro- 
prietor of goods 
after delivery, to 
come in as a cre- 
ditor under a 


| cuſtod commiſſion, 
p . Ids muſt be on ac- 
of Put while goods remain in the hands of the original count of the ge- 


gnetor, I ſee no reaſon why he ſhould not be ſaid to 
2 lien upon them till he is paid, and reimburſed what 
0 advanced ; and therefore I am of opinion the defen- 
i Freſcot had a right to retain them for himſelf and 


pany. | 

has been objected, that in caſe of any loſs or accident 
be goods, it was Tollet's riſque only. 

no" ſuppoſe any damage had happened to theſe goods 
dhe voyage, and in tranſitu, there had been an alte- 
n of the conſignment, the loſs clearly muſt have been 
«x the conſignor. 

0 


an of the 5 Geo. 2. upon the clauſe of mutual 
-» dra | « Where 


neral credit a 
bankrupt has 
ined by hav- 
ing them in his 
cuſtody. 


er this caſe, in the next place, under the act of [ 250 


2 
g 
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company for the ſilks ; a fortiori this ought to be done! 


3 reſcot and his partners, the ſaid bales or the valut # 


Bankrupt. 
Where it ſhall appear to the commiſſioners that t 
& hath been mutual credit given by the bankrupt and ; 
&* other perſon, or mutual debts between the bankruyt a 
* any other perſon, at any time before ſuch perſon ben 
« bankrupt, the commiſhoners or the aſſignees ſhall & 
< the account between them, and one debt may be f 
« againſt another, and what ſhall appear to be du g 
either fide on the balance of ſuch account, and g 
e ſettling ſuch debts againſt one another, and no more 
< be claimed or paid on either fide reſpectively.“ 

The conſtruction on this clauſe has always been, thy 
account muſt be taken of their reſpective demands, and tł 
the balance only, if in favour of the bankrupt, ſtul 

under the commiſſion. 

Suppoſe Tollet had never affigned theſe goods, and 
affignees under the commiſſion of bankruptcy had bray 
an action of trover in his right, and by ſtrictneſs of þ 
had recovered, would even the courts of law have ſuſſet 
execution to be taken upon the whole goods? I think th 
would not; and in that caſe I would have directed d 
out of the damages, upon a writ of enquiry, there ſhox 
have been deducted the half price, paid by Ragueneau n 


. 
1 


a court of equity. 

As to the caſes cited, Wiſeman v. Vandeput, 2 Vern.» 
is much ſtronger than the preſent. There © A. being 
4 yond fea, conſigns goods to B. then in good cirem 
, ftances in London; but before the ſhip ſets fail, 
< came that B. was failed, and thereupon A. alten 
< confignment of the goods, and conſigns them to! 
« defendant ; the court held, that if A. could by 
<< means prevent the goods coming into the hands of 
<« his aſſignees, it is allowable in equity, and B. 
<« affignees ſhall have no relief in equity.” And fo 58 
caſe ex parte Clare, before lord chancellor King, for! 
goods had been actually delivered. 

If the defendant Preſcot had got the goods back gu 
any means, provided he did not ſteal them, I would! 
blame him; and I am of opinion that to take them x 
him would be extremely unequitable. 

In the caſe ex parte Frank, before lord Talbot, | 
goods were actually delivered; here they are not. 

Upon the whole, from the juſtice of the caſe, and 
the evidence on the cuſtom of merchants, I declare © 
four bales of filks, that the ſame being in the poſe 
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„ le talen from them, without ſatisfaction made them 
the money laid out by them on the laſt mentioned bales 
| charges incident thereto, and for their commiſſion 
n. 
2 the maſter take an account of the money received by 
ſeat by ſale of the filks, and he and his partners to be 
rrged with the ſame. Let the filk remaining in ſpecie be 
lu, and the maſter is to diſtinguiſh what is the produce of 
k camprized in the pledges to the ſeveral pawnees, and 
the ſame be rateably applied to pay what ſhall be due to | 
reſcot and partners, for the money advanced for the af [ 251 ] 
tioned bales, charges and. commiſſion, according to the 
portion which the ſame bears to the reſpectiue values 9 
' particular bales of filk comprized in each of the pledges, 
{ after ſuch proportion as is to be borne out of the value, 
reſidue to 7 towards paying Fullian and Le Blon, ” od 
ir principal and intereſt, and alſo after the like deduc- 
x to Preſcot for the filks pledged to the Thomas's, the re- 
ue to be applied towards payment of principal and intere 
the Thomas's ; and if not enough to pay Fullian and Le 
m and the Thamas's, they to come in as creditors under 
commiſſion in proportion ; and if any overplus by the 
s of the ſilk, the fame to go towards paying the coſts of 
cot and partners, Jullian, Le Blon, and the Thomas's ; 
no overplus, the maſter to rate the coſts between them; 
if any overplus after payment of the faid debts and 
lis, the ſame to be paid to the aſſignees of the bankrupt, 


the uſe of the other creditors. 
1 | | | 
"IF ) Kule as to annuirfes under commiſſions of 
l N bankruptcy. 
56 Auguſt the 1ſt 1738. 
or Ex parte Le Compte. C48 134. 
n N the year 1720, the petitioner gave 300!. for an an- C. in 1720 gave 


nity of 301. per ann. for her life, payable out of the 399. 22 
of the — who is now a 1A which he not per ag her 
gable to pay her by reaſon of the commiſſion, the pe- r 
ned to be admitted a creditor for the whole 3000. CE 
Lord chancellor ordered that jt be referred to the com- comes a bank- 


3 4 rupt in 1768. 
o ſettle the value of her life, and that ſhe be * 


aned a creditor for ſuch valuation, and the arrears of directed to ſettle 
ud C | F WIRE the value of her 
nd to be admitted a creditor for ſuch valuation and the arrears of her annuity, aud 
the whole Zool. 1 

her 
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her _—_—__; it being unreaſonable ſhe ſhould hae g 
whole 3007. when ſhe had enjoyed the annuity cit 


Auguſt the 1ſt 1744. 


CA 135. Ex parte Belton. 
Where u bank- BANKRUPT before the time of his bank 


> entered into an agreement to pay an annuity of l 
pay an annuity, year for the maintenance of an infant till his age of fy 

ele tag teen, _— 4 0 on yon. | 
———_ is failing in one of the ents, the 
— the com- ok forktited. WR N r "1 
2 * The guardian of the infant who had maintained hi 
applies to the court by petition to have a value ſet ont 
— and that the infant may be admitted a cred 

for ſuch value. | 
[ 252 J & Lord Chancellor. I am of opinion that a value ou 
to be put upon the annuity, that it ſhould be provels 

debt under the commiſſion, | 


January the 22d 1753. 
Ex parte Coyſegame. 


Vide under the diviſion, Where Aſſignees are liable u. 
ame equity with the bankrupt. 


(Uu) Rule as to taking out a ſecond commillin 
| March the 26th! 1743. 
Ex parte Proudfoot. 
Cazz 136. CHEE Jackſon became a bankrupt. in 1732, 30 


Wo frond coun ſignees were choſen under the commiſſion; 
miſſion can be Jackſon's raiſing forty pounds to defray the expenc® 
1 2 the commiſſion, and a hundred pounds more to be dnn 
pt has ; - « in nul 
bis certificate among his creditors, four parts in five of them inf 
wider the firſt; ber and value ſigned his certificate, but the commiſſion 
For till then n0- refuſed to ſign it; upon which the creditors retumel! 
ing can pats to . . 0 
the ſecond, at Money to Jackſon again, and nothing further Ws 
leaſt of perſonal ynder that commiſſion. | = 
* Jackſon after this ſets up a different trade, in à di, 
part of the town, and being largely indebted, 1 ; 
commiſſion is taken out againſt him in 17 36, and ay þ 
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e choſen under it, and his certificate ſigned and allowed 
lord chancellor. Before the certificate was ſigned, an 
vertifement, by order of the aſſignees under the firſt 
miſſion, was put into the Gazette for Jackſon's credi- 
to meet the new aſſignees, to give their aſſent or diſ- 
t to the certificate; and thirty-nine letters were alſo 
itten to the creditors under the firſt commiſſion, to ap- 
Fr at this meeting. Great numbers of them came, and 
all aſſent to the certificate; and at the ſame meeting, 
apreement, the ſum of 65/. was paid to the aſſignees 
der the firſt commiſſion to defray the charges thereof, by 
alſignees of the latter. 
The preſent petition was preſented by two of the credi- 

under the firſt commiſſion to ſuperſede the ſecond. 
Lord Chancellor. The firſt queſtion, Whether the ſe- 
commiſſion can have any effect, and if it ought to 
ſuperſeded ? | 
he ſecond queſtion, Whether the agreement made in 
caſe will preclude the court from ſuperſeding it ? | 
is to the firſt queſtion, I am of opinion that if this — note R 
ſtood clear of the agreement, the ſecond would have aged by = 
d irregularly, and I ſhould without ſcruple have ſet it 233 
e, and the certificate likewiſe ; becauſe when aſſignees agignment, and 
choſen under a firſt commiſſion, all the eſtate and effects every new ac- 
the. bankrupt are veſted in them, and he is incapable of d 0e 
Hing on any trade, and all his future perſonal eſtate is fignees ; but as 
ed by the aſſignment, and every new acquiſition will 10 fature real ef- 
in the aſſignees; but as to future real eſtates, there E Py 

* a New gal 

be a new bargain and ſale. F | and ſale. 
Ihe bankrupt is incapable of acting, and therefore no ſe- 
a commiſſion can be taken out before he has his certi- 
e under the firſt, for till then nothing can paſs under 
kecond, at leaſt of perſonal eſtate ; conſequently the 
llicate here can have ng operation at all, and Lam of 

on it would have been void at law. 
here may have been inſtances where ſecond commy- 
have been taken out, when former commiſſions have 
deſerted, and the aſſignees perhaps, and the commiſ- 
ers dead, and this innocently, and may have paſſed ſub 
lie, but is by no means a rule to govern the court. 
be ſecond queſtion is, Whether the acts done by the 
4 — the commiſſion will give a ſanction to the 

e | 
de ſecond commiſſion was taken out four years after 
the certificate ſigned three years ago, and allov:ed 

> Wo years and three quarters; nothing clandeſtine 


or. J Q q appears; 


® 
oy 


lan, 


— 


298 Bankrupt. 
| appears; but an advertiſement has been put into the(y 
zette as uſual, for creditors aſſenting or diſſenting ty 
certificate, and was plainly intended that the creditny 
der the firſt commiſſion ſhould meet, becauſe the a 
tiſement was put in by the aſſignees under the fir}; | 
two afhgnees under the firſt, and ſeveral of the og 
tors met accordingly, and accept of 65. towak f 
charges of the firſt commiſſion, and the expence d 
law-ſuit; and in conſideration of this ſum, the zb 
of the firſt commiſſion withdrew their petition, wi 
was filed before this meeting for ſuperſeding the xy 
commiſſion. | 
Fam of opinion therefore, on the circumſtances of f 
caſe, that I cannot ſet aſide the ſecond commiſſion, 
cauſe it would be a great prejudice and injuſtice to 
perſons, who have given Jackſon credit ever ſince his 
tificate was confirmed, which is no leſs than two em 

three quarters ago. 
Aﬀignees may Though the acts of parliament relating to bankrupts 
advertiſe a only direct the aſſignees to advertiſe a meeting of credit 
any extracedi, in relation to commencing ſuits, and for particulrp 
nary occaſion, Poles, yet the aſſignees are very much to be comment 
that concerns for advertiſing meetings upon any other extraordinay! 
well as for the caſion, that concerns the creditors, becauſe where thy 
particular pur- numerous, there is no way ſo good to collect the wi 
- « pe _ body together. | 
; The preſent is a ſtronger caſe than uſual, for the ay 
nees are tfuſtees for all the creditors, and if they 
* acted improperly,” the perſons who prefer this petit 
15 oy their remedy againſt them at law, for a bn 

Ot truſt. | 
[ 254 ] Upon the whole, after all that has been tranſaded! 
tween the aſſignees under the firſt, and the creditors W 
the ſecond commiſſion, in relation to the certificate, 3 
after the bankrupt has been once more enabled to 
and gained a new credit by my confirming his certicah 
ſhould do very wrong, if I ſet afide the ſecond con 
fion under all theſe circumſtances; and therefore the p 


muſt be diſmiſſed. 


Bankrupt. 


e Rule as to an open account under a.com- 
* December the 22d 1744. 
Ex parte Simpſon and others. 


commiſſioners. 


(Xx) Rule as to principal and ſurety. 


Auguſt the 2d 1744. 
Ex parte Criſp. 
Vide under the diviſion, Rule as to partnerſhip. 


March the 26th 1750. 
ei u Ex parte Williamſon. 
Vide under the diviſion, Rule as to the certificate. 


(Yy) Kule as to the inſolvent debto2s ac. 


October the 26th 1744. : 
Ex parte Burton. 


Stevens. the bankrupt, who had lived formerly in 
land, and exerciſed a trade there, but failed; upon 
ch there was a ceſſio bonorum. Stevens comes after- 
ds to e and had intereſt enough to be appointed 
overnor of a ſettlement abroad, belonging to the African 
apany, and applies to the petitioner to be a ſecurity to 
company, and to advance him a ſum of money to 
p tum properly in his office: the petitioner agreed to 
i, but inſiſted, as he run a riſque of forfeiting the ſe- 
nity to the company on Steyens's miſbehaviour, that the 
ad ſhould comprize the remainder of the old debt, as 
as the further ſum advanced, which was done ac- 


the ceſſi 


4 rw for the whole money, he now petitions for that „ wha | 
4 chancellor on the circumſtances of the caſe, of opinion 


ed creditor for the whole money * his bond, 
q 2 


le under the diviſion, Concerning the commiſſion and 


HE petitioner was a bohd <r=ditor for I500/. of 
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[ 255 ] 


Casz 137. 


Stevens, former- 


ly a trader in 
Holland, fails 
there, upon 
which there was 
a ceſſio bono- 
rum : he comes 
to England, and 
is appointed a 
governor a- 
broad; he ap- 
plies to the peti- 
tioner to be his 
ſecurity to the 
company, and 
to advance him 
a ſum of money, 
who agreed to 
it, provided Ste- 


$ would give him a bond, that ſhould comprize the remainder of an old debt due be- 
o bonorum, as well as the further ſum advanced, which was done accordingly: 
vens becomes a bankrupt, and the commillioners doubting if Burton ought to be admit- 


e was intitled to be ad- 


cordingly z 


300 


[ 256 ] 


If a debtor 
cleared under 
the inſolvent 
afts afterwards 
gives a bond for 
the reſidue of 
the old debt, 
this will be 
binding upon 
him, 
If a bankrupt | 
after his diſ- 
charge, gets fu- 
ture effects, in 
pom of juſtice 
e ought to 


make good the 


Bankr upt . 
cordingly : Stevens becomes a bankrupt here, and ach. 
miſſion is taken out againſt him; the commiſſioner, 
the application of Burton to be admitted a creditor, for f 
whole money on the bond, being doubtful whether he u 
ſo intitled, refuſed to admit him, and he now petitions 
that purpoſe. | 

Lord Chancellor. The queſtion is, Whether this 
ſuch a real debt, as to intitle the petitioner to com 
amongſt the reſt of the creditors under the commiſſiq 
bankruptcy againſt Stevens? and that will depend uy 
another queſtion, Whether the compoſition in Holy 
was an abſolute diſcharge of the bankrupt ? and if it w 
Whether there is ſtill a ſufficient conſideration for th 
bond ? for if it was not an abſolute diſcharge in Holly 
no queſtion can ariſe. 

A man indebted to ſeveral perſons becomes a bankry 
in Holland, where there are the ſame proceedings upon 
inſolvency, as on a ceſſio bonorum among the Romans: t 
queſtion is, Whether this proceeding is a diſcharge of li 
effects, as well as of his perſon? for if it was, it wa 
be an abſolute diſcharge of this debt, ; 

Upon what appears before me, I do not take it to! 
the law of Holland, that it is an abſolute diſcharge of 
effects as well as of his perſon : it certainly was nd 
even by the law of England, till the ſtatute of the 4 & 
Ann. which was temporary at firſt, and never intended! 
be a perpetual law, but was made in conſideration of 
long wars which had been very detrimental to traders, & 
rendered them incapable of paying their creditors ; bu 
much queſtion whether it is fo by the law of any of 
country except England; the exempting his wearing 

arel or tools of his trade, was left to the diſcretion cf 
Roman prætor, but was not a binding law upon him te 
as it is here, | J 

Can it then be doubted, that if the bankrupt gt 
new ſecurity, that his effects are all liable? Suppoſe by 
law under the inſolvent acts, the debtor delivers up Ns! 
as the ſtatute requires, which is the ces bonorum of | 
Romans, and the juſtices of peace diſcharge his pe 
and he afterwards gives a bond for the reſidue of the! 
debt; will not this be binding upon him, notwitniane 
his being cleared under the inſolvent act? 1 

In the preſent caſe, I think I might reſt here win 
gaing any farther ; but ſuppoſing by the law of Ho f 
his perſon and effects were actually diſcharged, I am 
far from being clear, whether a bond given, 28 this w 
for the reſidue of a debt, would not make his effects l 


* 


per it; for if a bankrupt after his diſcharge gets fu- deficiency, m- 
feds, in point of juſtice and conſcience he ought-to x Ar) * 
te the deficiency, though no court of equity or 

would do it for the creditor. 1 

ere is a man wants a ſecurity to the African company, 

his exerciſing an office of governor in one of their ſet- 

ents, and likewiſe a ſum of money; was it not very 

vnable for the petitioner upon ſuch an application to 

If I do this, you ſhall give me a bond for the reſidue 

my old debt, ſince I run a riſque of forfeiting to the 

jany if you miſbehave ? 

am of opinion on ſuch a caſe ſo circumſtanced, that 

petitioner is intitled to be admitted a creditor for the 

ble money upon his bond, and lay no ſtreſs upon the 

d compoſition, in the determination in Holland, for it 

2 diſpoſition made by the judge, and not a volun 

poſition by the bankrupt. 

f a bankrupt applies to an old creditor after a diſcharge Lord chancellor 
entificate, to lend him a new ſum of money, to carry {e*medtochink, 
his trade, or to become a ſecurity for any office; I am ter a df. 
ned to think that this ought to be a good confidera- charge, applies 
for his giving bond for the remainder of the old debt, 10 an od creeh- 


. , tor, to lend hi 
that he ought to be admitted a creditor for the whole « new ſum of 


under the ſecond commiſſion; but I will not be bound money to carry 
y this opinion, though as I am at preſent adviſed, erg wig 
delt L i would be ſo. | rity for any of- 


| 2 e | tice, this would 
jood conſideration for his giving bond for the remainder of the old debt, and the whole 
de proved under a ſecond commiſſion. 


he next day lord chancellor ſaid, he had looked into The aw of Hol- 
on the Pande#, under the head of cefſio bonorum, — = cells 
M. 1ib. 42. tit. 3. who lays down the law of Holland . 
ily as the digeſt does in ſuch caſes, that it is no diſ- log, the f. 
of effects, but only of the perſon, ſome few trifles, chargeof cites, 


ering apparel, &c. excepted. but only of the 
bye | pet ſon. | 
* Auguſt the 5th 1746. We 2 O87-1 


x par : 
Ex parte Green etc. ws 


HE petitioner is an aſſignee under a ſecond commiſ- 
| - Whe r ſon 
fion of bankruptcy againſt Bowler, who had been diſcharged by 


ed once before under a former commiſſion ; af- . 
I 


i again, under the inſolvent debtors act, and now. comes a bank- 

ene. muſt, be ſpecial, ang will be allowed only as a diſcharge of bis perſon, but 

bis future efate ant} c , wi W only asa di rge o his perſon, but 
by 


90 


| Bankrupt. 


by a certificate under a ſecond commiſſion, taken ay) 


his friends for that purpoſe. . 


J <4 


or been diſcharged by any act for the relief of inſole 


and perſons, ſhall remain liable to his creditors x 


me to be intitled to his certificate, but of a ſpecial nat 


diſcharge in this. 2 caſe; an abſolute one 1 
_ gard to his eſtate. 


the form of the certificate is ſettled. 


The prayer of the petition. is, That the bankrupt z; | ö 
tificate may not be allowed, and inſiſted by the aſſay # 
counſel, that according to a clauſe in the act, made py 
5 Geo. 2. relating to future effects, he cannot he 
charged by a certificate, as to his eſtate under a com 
ſion of bankruptcy, if he has been before diſcharged us 
the ſtatute. for relief of inſolvent debtors. 
That clauſe is as follows: 

Provided always, and be it further enacted, Th 
from and after the 24th of Junge 17 32, in ca 
* commiſhon of bankruptcy ſhall iſſue againſt any per 
Dor perſons, who after the ſaid 24th of June 11 
<« {hall have been diſcharged by virtue of this act, or ft 
c have compounded with his . creditors, or delivered 
them his eſtate or effects, and been releaſed by the 


< debtors, after the time aforeſaid, that then and ini 
* ther of theſe caſes, the body and bodies only of iy 
4 perſon and. perſons, conforming as aforeſaid, ſhall 
tree from arreſt and impriſonment by virtue of this 
<* but the future eſtate and effects of every ſuch pe 


© fore the making of this act, (the tools of trade, 
& neceſſary houſhold goods and furniture, and nec 
«© wearing apparel of ſuch bankrupt, and his wife g 
children only excepted), unleſs the eſtate of ſuch pt 
<« ſon or perſons, againſt whom ſach commiſſion ſhall 
„ awarded, ſhall produce clear, after all charges, lul 
«© cient to pay every creditor under the ſaid commu 
« fifteen ſhillings in. the pound for their reſpective d 
_ Unleſs ſame fraud had been ſhewn, this man ſcem 


This act of parliament has made two proviſions, 6 
with regard to the perſon of the bankrupt, the other x 
regard to his eſtate; for befgre the making of the {adi 
neither were diſcharged, but both were liable. 

Then comes this clauſe, and makes a particular lin 


n, with regard to all his creditors before the com 
; but, upon a particular circumſtance only, wit 


Therefore ſome kind of catificate he muſt have; 
preſent ſeems to be a general one, and 1 do not find 


Bankrupt. 303 
he certificate being read, appeared to be a general [258 

whereupon lord chancellor made it ſpecial, by or- 
+ this certificate to be allowed a diſcharge of the 
krupt's perſon only, but not of his future "eſtate 


22) Rule as cos bankrupt's future effects, 
March the 2oth 1743. | 
Ex parte Proudfoot. * 

under the diviſion, Rule as to taking out 4 ſicand 
commiſſion. 

October the 26th 1744. 
Ex parte Burton. 
under the diviſion, Rule as to the inſolvent debtors at. 


Auguſt the 7th 1746. 
Ex parte Green. 
Vide under the ſame diviſion. 


(Aua) Rule as to a ceſſio bonowm, 


October the 26th 1744. 
Ex parte Burton. 6 
under the diviſion, Rule as to the inſolvent debtors act. 
d) Rule as to depoſits under commiſſions of f 2 
| bankruptcy. 259 ] 
October the 19th 1744+ 
Bromley v. Child. C481 1390 
PETITION. on. the behalf of the repreſentative A. intitled to 


of a perſon; who- was intitled to navy bills to the . 


dt of 6000. and ho had in the year 1711 depo- them with fir 


* 


itions to be admitted before the maſter to prove both 
5 de decree, as navy bills in their nature carry intereſt, 
depoſtt, 3 e e be made of the value of the whole intire thing 
nucipal and intereſt at the time of the depoſit, and intereſt not to run on 


ſited 


- 
. 


fited them in the hands of Sir Steven Evans aud l 
partner Hale, who gave a note ſpecifying them, and u in 
—!— — — In fix months after Sir $a 
E becomes # bankrupt. 8 

The application now was, that the petitioner be zu 
ted before the maſter, to whom the cauſe ſtands ram 
between the aſſignees and repreſentatives of Sir $tm 
Evans, to prove both the principal and intereſt ui 
time of the decree, as navy bills in their nature @ 
intereſt. "n 

When the petitioner appeared before the commiſſaꝶ 
of bankruptcy, they ſet a value upon the navy bills 

ing to the market price they bore at the day d 
depoſit, which was only 4200/. becauſe there was ala 
diſcount, as there was no public fund appropriated fer! 
payment of them. 

Lord Chancellor. I cannot allow the petitione 
come in as a creditor before the maſter for the interey 
on the navy bills as well as the principal, becauſe ther 
a plain diſtinction between debts that carry intereſt u 

ſpecial depoſit of goods and ſtock ; for in the former! 
intereſt ſhall be continued down to the date of the a 
miſſion; but in the latter tis otherwiſe, for the init 
ſtops from the time of the depoſit, and a calculation! 
be made of the value of the whole entire thing depoſit 
both principal and intereſt, be it ſtock or goods, acta 
to the market price at the time of the depoſit, and im 
not allowed to run on as in the cafe of a ſimple debt. 
The petition diſmiſſed. 


{ 260 ] (Cee) Rule as to relation under comimiſſon 
: | | bankruptcy. 


March the 5th 1744. 


Barwell, and others, — — Plaintiffs, 
Ward, and others, — — Defendants 


As 140. 
Where the act HE defendant's brother conveyed the moi! 
2 8 reverſionary eſtate for leſs than half the value 


for two months, and in a month afterwards ſurrenders himſelf to} 
2 pesſon ſhall be and during his lying there, before the two montis 
deemed a bank- expired, he turns his book debts into notes, and 
rupt from the : (rod 
firlt day of his over one from Sir Roger Burgoyne, and another 


K* 


* 


Bankr upt 18 ; 
oft Ward, and the plaintiffs were choſen aſſignees, 
> have brought this bill to ſet aſide the f- 
„ and pray that the plaintiffs and the other credi- 
> may have the benefit of the ſaid eſtate, and that, the 
Us relating thereto may be delivered to them, and that 
aid notes and ſecurities may be alſo delivered to 
and that they have a ſatisfaction from ſuch of the 
ndants to whom the ſame were indorſed, aſſigned, 
lelivered. 33 . 
The counſel for the plaintiffs inſiſted that the conveyi 
Is for half the value is an act of 8 of itſelf, 
that the ſiſter of the bankrupt ought to be directed to 
ey the ſame to the aſſignees, and that the notes being 
actions during the intermediate time between his im- 
pnment and the lying there two months, that when the 


n the firſt day of his ſurrender to priſon by relation, ſo 
p over- reach all intermediate tranſactions. 
n the part of the defendants it was urged, that the ſe- 
deeds, and the indorſement of the notes, were previ- 
to Ward's bankruptcy, and that the bankrupt being 
bted to the defendant Martha Doughty in 450. on 
did in September 1741, execute a warrant of at- 
to confeſs judgment for the ſaid debt, and that be- 
allo indebted to his ſiſter Barbara Ward in 601. he did 
Indentures, bearing date in September 1741, convey 
ter and her heirs his reverſionary intereſt of the ſaid 
les, who did then deliver up a bond, which had been 
h her for 150/. to be cancelled, of which debt 601. re- 
ed due, and the deeds were executed a few days after 
bore date, but before Ward had committed any act of 


ptcy. | 
ord Chancellor. The preſent is a plain caſe, and ap- 
to be a fraudulent conveyance to cover the eſtate, for 
leeds are executed at a time when Ward was in de- 
hg circumſtances, having in the October following 
adered himſelf in diſcharge of his bail, and was con- 
in priſon. e ee | 
9 more than 607, paid for the moiety of an eſtate in 
on, of the value of 39/. a year, which is pretended 
10 be redeemable on payment of 601. but no clauſe of 
Ad in the deed itſelf, for it is an abſolute bargain and 


v1.1, Rr The 


months were complete, he ſhall be deemed a bankrupt 


305 


\ comtnifſion of bankruptcy was afterwards taken out tion, ſo as to 


over-reach all 
intermediate 
tranſations, 


[ 261 } 


cCome in as a creditor under the commiſſion, 


Ward upon the bond, and referred it to a maſter tv 


proper to be allowed (according to the uſual cot 


be allowed to Martha Doughty, and the ſurplus fel 


Bainky upt . N 

The court in this caſe ought to do no more tha u 
che deed ſtand only as a ſecurity for the money rea 
bond fide advanced. 7 
It is not diſputed but that Mr. Ward was a bank 
the end of the two months, arid that the act of pam 
by relation makes him ſo at the time he indorſed th 
notes; but it has been ſaid by the defendant's coun(d, 
aſſignees might have brought an action of trover; hi 
would have been very difficult to have deſcribed the ml 
at law properly, and therefore the plaintiff is right to ox 
here for a diſcovery. | 
It has been alſo ſaid, the bankrupt indorſed the now 
faiſe a ſum of money to put out his apprentice to a 
maſter, for the reſt of his time. | 
The moſt equitable method is to allow him a groß f 
out of the bankrupt's effects, and commiſfioners | 
years have recommended it to creditors to allow it, at 
my opinion very rightly, for it would be hard to make 


His lordſhip declared that the leaſe and releaſe of Si 
ber 1741 ought to be ſet aſide as an abſolute cm 
and to fland only as a ſecurity for what [if any) un 
ally due from Ward the bankrupt to defendant Bl 


whether at the execution of the ſaid deeds any ſuch bmi 
ſubſiſting, and what money was bona fide due m 
bankrupt to Barbara thereon ; and if no money due al 
time, that Barbara ſhould then 'convey the ſaid premi 
the inte in ral at the creditors. 

is lordſhip alſo declared that the aſſignment of 
two notes, being after Mr. Ward was in point of! 
bankrupt is void, and directed the maſter to ſe i 
notes are in the hands of Martha Doughty, or in 
hands, and whether ſhe hath received any money tia 
and to inquire what ſhe paid in conſideration of the 
notes, and whether the ſame was ied to procuſt 
other maſter to the apprentice, and if ſo, how mud 


proceedings under commiſſions) for turning over te 
prentice of a bankrupt to another maſter, and ſo ms 


pay over to the aſſignees, and deliver up the fad! 
and decreed the defendant Barbara Ward to pa) 
far as relates to the conveyance to her, tg this iim 


* 


0 
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[D4d) Rule as to an extent of the crown, * J 262 
March the 28th 1751. | 


parte Marſhall and others ; in the matter of Garway's 
bankruptcy. C44 141. 
* - | An extent of - 
ATTON was ſurety m 2 bond with Garway to the crown is ta- 
L anſwer particular debts ; Garway becomes a bank- ken out againſt 
and an extent of the crown is taken out againſt _ mp of A 
on, who pays the debt after diſputing it for fome — 1 
and is put to an expence thereby. after diſputing 
= | it lome time, 
eing put to an expence thereby. He ſhall, notwithſtanding he diſputed the payment of 
debt, be admitted to prove the expences of ſuch ſuit under the commiſſion againſt the 


pal, 

Jatton is fince dead, and his repreſentatives apply now 

e admitted creditors under Garway's commiſſion, and 

rove the expences he was put to in the diſpute with 

crown ; the counſel for the aſſignees oppoſed it, and 

ted, that notwithſtanding as between debtor and cre- 

r, the latter is intitled to have complete ſatisfaction 

the ſurety as well as the principal; there is no rule, 

if a ſurety diſputes a juſt debt, and occaſions an ex- 

by that means, that he ſhall charge the eſtate of the 

cipal with the expences of ſuch a ſuit. 

ord Chancellor. Lknow of no ſuch diſtinction, and 

duld be a very hard caſe here, as the failing of Gar- 

was in all probability the ſole occaſion of the difficul- 

that Hatton was under, and made him incapable of | 

he the demand of the crown; and as an extent is both An extent of the 
: on — 9 — in the firſt inſtance, Hatton in his woo 1 — 
on could not be ſuppoſed prepared to pay it imme- n egg 
y, and therefore no pretence to ſay his —4— — * 

de precluded from proving the expences Hatton was 

o in the ſuit with the crown. 


October the 26th 1745. 
Anon.“ C48 142. 1 


PETITION on behalf of a bankrupt to be diſ- A bankrupt, - 
charge a commitment under an extent of the mou 57 = 
having ſurrendered himſelf to the commiſſioners, every reſpect ta 

— | : the acts relating 


- - 


* 


Ln 


— * 


* 


305 Bankrupt. 
to bankraptey, and conformed himſelf according to the acts of pail 
cannot be dit relating to bankrupts. 10 N 

commitment Lord Chancellor. The crown is not within the f 
under an extent of bankrupts, and therefore he cannot be diſcharyej 
of the crown. 2 commitment on behalf of the crown. 


{ 263. } (Eee) Rule as to credito2s allenting 02 dillny 
5 | to a certificate. 
Auguſt the 14th 1742, 
Ex parte Turner. 
Vide under the diviſion, Joint and ſeparate comniſu 
October the 26th 1745. 
Ex parte Lindley. | 
Vide under the diviſion, What is or is not an liflin 


abide under a commiſſion. 


March the 25th 1750. 
Ex parte Williamſon. - 


Vide under the giviſion, Rule as to a certifuat 


1 


December the 21ſt 17 52. 
In the matter of the Simpſon's bankruptcy. 
Vide under the diviſion, Rule as to partnerſhi) 


(Fff) Bankruptcy no abatement, 


Carr 143 November the roth 1748. | 


as 8 for +. | Anon. 
iſſolving an in- 
2 R. Wilbraham, where the defendant had a0 
will be made for diſſolving the injunction niſf, moved it mig 


— wore made abſolute, unleſs cauſe ſhewn before the riſing d 
the plaintiff is a court. | 
47 $9 OY Mr. Sewell of the other ſide ſaid, the cauſe was 
1 by the plaintiff's having become a bankrupt fins 
granting of the injunction, and that the aſſignees u 

e the commiſſion have not as yet revived. 
L 264 Lord Chancellor. Bankruptcy is no abatement: 
therefore if he had any cauſe to ſhew, he muſt go ® 

he would diſſolve the injunction: upon which be fl 

50 > 12 | exceÞl 
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ns for cauſe, which were allowed upon the com- 

"terms of procuring the maſter's report in four days. 

zg) Arreſt upon a Sunday fo2 a contempt 
regular. 

June the 2d 1749. 

Ex parte Whitchurch. 


le title Areſt, under the diviſion, Where good on a 
Sunday. 


p. "Su ” * 


ep. XVI. 
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Bow far the husband ſhall be bound by the 
wite's acts bekoze marriage. 20% 

How far a feme-covert ſhall be bound by the acts 
in which che has joined with her husband. 

) Concerning the wife's pin⸗money and para-- 
phernalia, 

) How far gifts between husband and wife will 
be luppozted. | 

) Concerning alimony and ſeparate maintenance. 

) Rule as to a poſſibility of the wike. 


) How far the hugband ſhall be bound by the ( 26; ] 
wike 's ads befoze “ marriage. 


March the 2d 1737. 


uel Newſtead, Stokes and Suſannah his 
wife, Atkinſon and Elizabeth his wife, > Plaintiffs. 
Ind other 55 — — — — 


tuel Searles, Miller and Balls, and others, Defendants. c 2 1444 


HE plaintiff Newſtead is the eldeſt ſon and heir of A widow who 
Elizabeth, late the wife of Newſtead ſenior, who was A ont 
eldeſt daughter and coheir of Elizabeth Searles de- mer huſband, 


wy | — [ rr 
* Vide 7 Vern, 61, 118.—1 Chan. Ca. 80. 295. . 
ceaſed, 


- 
N 


and no prqyi- 
fron I 


them, and the ſe 


hildren had 
— in — 2 * IS the daughter of Suſannah Stokes, and grandehil 


fon, in her own 
11g 


k, of free- 
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ceaſed, by John Martyn her former huſband ; ay 
plaintiff Suſannah is the youngeſt daughter, and ang g 
the coheirs of Elizabeth Searles deceaſed, by John Mu. 


of Elizabeth Searles. 


hold, copyhold, and leaſchold eſtates, by articles before her ſecond marriage, to whichhy 

huſband was a party, and by his conſent, conveys the whole to truſtces, that they ſhy 

. Mivide the freehold, = hold, and leaſehold, if no iſſue of the marriage, in moitin, gy 

to the plaintiff her gra ' his heirs and afſigns, the other to her grand. daughter infer, p. 

vided if there ſhould be any child or children of the marriage, that child or childienu kay 
an equal ſhare of the ſaid eftates, with the grandſon and grand daughter 

The huſband and wife afterwards mortgage the ſettled eſtates, to perſons who bad ng 


of the ſettlement. | 
* Declared, that the ſettlement is no voluntary agreement, but a binding one, 1nd ton. 
Nance where ſuch a limitation has been held rn dalone, and void again ſubſequent pu. 
chaſers, or creditors; for if it ſhould, no widow on her ſecond marriage, would be deu 


make any certain proviſion for the iſſue of a former. 


Mr. Cornwallis ſeized in fee of freehold and copyhal, 
and poſſeſſed of leaſehold, held of the biſhop of Nomig 
in Suffolk, of the yearly value of 1 50. made his vl u 
1698, having firſt ſurrendred his copyhold eſtate to the i 
of his will, and thereby gave to Grace his wife il hi 
freehold, copyhold, and leaſehold, for ſo long as ſhe 
continue his widow, and after her deceaſe, then he gne 
the freehold, copyhold, and leaſehold eſtates, to Elizabeth 
Searles, then Elizabeth Martyn his daughter, and hs 
heirs ; the teſtator died ſoon after. N 

Elizabeth Searles, before her marriage with the & 
fendant Samuel Searles, by indenture dated the 30 
April 1709, between her of the firſt part, Samuel vets 
of the ſecond part, Smith and Maltyward of the tit 
part, reciting the will of Mr. Cornwallis, and that a m. 
riage was intended between Elizabeth and Samuel; 1 
that it was Elizabeth ſhould have the diſpoſition 
her eſtates after the death of Grace; Elizabeth with 
conſent of Samuel for the ſettlement of her eſtate yd 
ſuch children and grandchildren as Elizabeth ſhould i 
living, either by her late huſband John Martyn, u. 
Samuel Searles at the time of her death, did cove 
with Smith and Maltyward, that they ,and their i 
ſhould after the intended marriage, and the death of C 
ſtand ſeized of the meſſuage held by leaſe of the biſy# 
Norwich, and all other the eftates of John Cornwall 
given by his will to Elizabeth Searles after Grace ® 
ceaſe, to the uſes therein and after mentioned, that 5? 


ay, when the freehold and copyhold lands ſhould — 


Baron and Feme. 
veſted in Elizabeth, to permit Samuel Searles to receive 
; his own! uſe during the coverture, the rents and profits 
reof, and if Elizabeth furvived Samuel, then the to re- 
ive them during her life, with a power to Elizabeth to 
ree the ſaid eſtates by her will, or any other writing 
ith 2001, to be paid after her deceaſe, as ſhe ſhould ap- 
int, and for want of ſuch appointment, to be paid to 
bmuel, and after the deaths of Grace and Elizabeth, 
hat the truſtees and their heirs ſhould divide the freehold, 
n bold, and leaſebold eftates in manner following, (that 
to ſay,) if no Yue between Samuel and Elizabeth living 
ber deceaſe, that then they ſhould convey one moiety 0 
e ſaid premiſſes, to the uſe of the corps, Newſtead, his 
irs and aſſigns, and the other moiety to the uſe of plaintiff 
uſannah Stokes her daughter for life, remainder to her 
and-daughter the plaintiff Elizabeth Atkinſon, her heirs and 
ſens; provided, if there ſhould be any child or children 
tween Samuel and Elizabeth, that then each ſuch child to 
we an equal ſhare of the ſaid eſtate, with the plaintiff 
3 and Elizabeth Atkinſon. 

he marriage took effect, and the defendant Searles 
tered upon the freehold, copyhold, and leaſehold lands, 
d received the rents thereof, upon the death of Grace, 
ich happened in 1719, and enjoyed the fame unto the 
ath of Elizabeth, which happened in September 17 33, 
thout leaving any iſſue by the defendant Searles; the 
antiff, on the death of Elizabeth, became intitled to the 
8 moiety under the ſettlement, and Suſannah Stokes to 
e ether for life, with remainder to Elizabeth Atkinſon 
d her heirs, and inſiſt the ſame ought to be conveyed ac- 
Indingly, and that the deed of the zoth of April 1709, 
gat to be carried into execution; and therefore by their 
pray an account of the rents, &c. received from the 
hold, * and leaſehold eſtates, ſince the death 
Uizabeth Searles, and that one moiety of the reſidue of 
profits may be paid to the plaintiff Newſtead, the other 
the plaintiff Stokes, and Suſannah his wife, and that 
legal eſtate of the ſaid freehold, copyhold, and leaſe- 
Id eſtates may be granted, ſurrendered, and conveyed to 
of the plaintiffs as are intitled to the ſame, according 
ive ſettlement of the zoth of April 1709. 
The defendant Searles in 1719, together with Eliza- 
an his wife, mortgaged the freeko 
un, for 200“. to Pindar, and the leaſehold eſtate was 
awards affigned to him, as a further ſecurity, and 
&s and his wife levied at that time and afterwards, 
- S8, 


"7 TX oo — — 1 6 
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d eſtate for a term of 


31t 
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ines, whereby the freehold and leaſehold became way! 
in Searles in fee, after Elizabeth's death, ſubject t th 


| mortgage. 

[ 267 ], Searles inſiſted that he was intitled to the equity of k. 
demption, and that his wife executed ſuch deeds and 
out of affection to him, and alſo that Elizabeth hig 
without appointing the 200. under the deed of the ot 
of April, he ought to have it paid to him. | 

The defendant Miller claims as aſſignee of Pindar's mor. 
gage term, which after ſeveral meſne aſſignments became 
veſted in him the 26th of March 1733, at which timehe 
advanced a further ſum to Searles and his wife, and thy 
there is now due to him for principal 12310. beſides in 
tereſt, and ſays that he never had any notice, till after th 
death of Elizabeth Searles, of the plaintiff*s claim, nord 
the indenture of the zoth of April 1709. | 

Lord Chancellor. The queſtion is, Whether the u. 
ticles of the zoth of April 1709, are for a valuable oa 
ſideration and binding, or ought to be conſidered as vol. 
tary and fraudulent, with reſpect to ſubſequent creditor 
purchaſers ? ' 
If I was to lay it down as a rule that ſuch articles as thek 
are not binding, it would become impoſſible for a widen 
on her ſecond marriage to make any certain proviſion iu 
the iſſue of a former, and the ſecond huſband might the 
contrive to defeat the proviſion made for thoſe children, 
I am of opinion theſe articles ought not to be conſider 
as a voluntary agreement, and that the plaintiffs are ini 
to relief in this court. This is the caſe of a widow, wt 
has two children by a former huſband, and no provi 
made for them, and thoſe two children have each of then 
a child, and the mother being in poſſeſſion in her of 
right of freehold eſtate, leaſehold, and copyhold, the f. 
cond huſband, if thefe had been a child born alive, woul 
have been intitled to be tenant by the courteſy of the fit 
hold, and alſo to the leaſehold and-copyhold immediate 
upon the marriage. To prevent this, by the articles it: 
fore the ſecond marriage, 200/. is allowed to be raiſed | 
the wife out of the eſtate ; and in caſe there ſhould ben 
children of the ſecond marriage, then one moiety the 
was to go to the plaintiff Newſtead, his heirs and alia 
and the other to Suſanna Stokes for life, remainder 0 
 zabeth Atkinſon her heirs and aſſigns, the * 
grandſon by the firſt marriage, and the latter her daun 
and grand-daughter ; but if there ſhould be any child * * 
6 


* 


| Baron and Feme. 
Ln of the ſecond marriage, then they were to have an 


uh) ſhare With the plaintiffs. | 
Upon the mortgage to Pindar, by the contrivance of 
ime country attorney, Elizabeth Searles and her huſ- 
nd levied a fine, and in the deed to lead the uſes there is 
complete recital of the will under which the wife claim- 
and of her marriage ſettlement, in ſo ample a manner, 
hat the will and ſettlement muſt neceſſarily have been laid 
fore him, and he muſt conſequently have had full notice 
Fit as agent for the mortgagee. 
The children df the firſt marriage ſtand in the very ſame 
light and condition as the iſſue would have done, if there 
I been any, of the ſecond marriage, and even are pro- 
led for before them. Suppoſing there had been iſſue of 
| ſecond matriage, and they had brought their bill to 
ur theſe articles into execution, upon a decree in their 
our, would not the children by the firſt marriage have 
en equally intitled to a benefit from the decree ? 
Taking the caſe with all its circumſtances, I think the 
ement no voluntary agreement, but a binding one ; 
e ſtatute of the 13 and 27 Eliz. that make conveyances 
udulent, are voluntary conveyances made againſt pur- 
laters upon a valuable conſideration, or bona fide credi- 
Is: but it would be difficult to ſhew that ſuch a limi- 
on, as in the preſent caſe, has been held fraudulent, and 
id againſt fubſequent purchaſers or creditors . 
The preſent is a ſtronger caſe ; for here are reciprocal 
mliderations both on the part of the huſband and wife, by 


Jenkins v. Keymis, 1 Lev. 150. & 237. there Sir Nicholas Keymis, 
og [? for life, remainder to his ſon Charles in tail, in 1641, in 
conlideration of a marriage to be had between his ſon and Blanch 
Manſell, and 2500l. portion, levied a fine to the uſe of Sir Nicholas Key- 
mis for life, oe to Charles and Blanch for their lives, remainder 
i the heirs of the body of Charles of Blanch begotten, remainder to the 
bein of the body of Charles, with power for Sir Nicholas Keymis to 
harge the premiſes with 20001. Sir Nicholas and Charles in 1642, 
ined in a leaſe and releaſe to David Jenkins and his heits for 20001. on 
tondition of payment of 20001, with intereſt ſome years after, to be 
wid, Blanch afterwards dies without iſſue, Charles Keymis marries 
other wife, by whom he had iſſue the defendant, and dies, the mort- 
Ager dies, and his heir brought an eject ment, and adjudged the leaſe and 
\ was no good execution of the power at common law. He then 
* his bill in equity on theſe grounds; iſt, That the conſideration 
the marriage of Blanch, and the 2500). paid with her, did not extend 
. lhe nt, being an iſſue by the ſecond venter, and fo the eſtate in 
minder whereby he claimed was voluntary; (two other grounds not- 
way to-this caſe) but on the firſt Jord Raines Bridgman declared. 
the conſideration of 25001. paid on the firſt marriage, ſhould extend 
Y ue by the ſecond ventcy,” | 
0L, I, SC 1 9 the 


* 


de 


C48 148. 
A. had gool. 


per annum pin- 


money, the 
huſband for ſe- 
veral years be- 

fore his death 
paid her 200l. 
only, but pro- 
mi ed her ſhe 
ſhould have 
the whole at 
lag, 


| the proviſion under the articles for the.children of del 
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cond marriage. 
The mortgagees had notice that the lands were liable 
theſe articles, 4 therefore the Cay, "2 are intitled than 
the benefit of them againſt efendants who are af 
by notice; and his lordſhip 14 an account to be tig 
of what is due for the principal ſum of 2000. and interd 
from the death of Elizabeth the late wife of deſenday 
Searles, and to tax Miller his coſts ſo far as relates toth 
mortgage of 200/. and upon being 777 what ſhall ter. 
ported due, ordered the defendants Miller and Sealy 
convey the freehold, and to aſſign the leaſehold, and in 
render the co pyhold free of all incumbrances ore 5 

to the plaintiff Newſtead, Suſannah the wife of Sts 
and Elizabeth the wife of Atkinſon, according to thek 
veral eſtates and intereſts therein provided and limite 
them by the ſaid marriage articles. 


(B) How far a feme:covert ſhall be bound by the ug 
in which the has joined with her husband. 


June the 18th 1737. 
Metcalf v. Ives. 


Vide title Award and Arbitrament, under the diviſn, f 
what cauſes ſet aſide. 


(c) Concerning the wife's pin⸗money and pan 
phernalia *. 


March the 25th 1738, 
| Ridout v. Lewis. 


RS. Lewis had zool. per annum ſettled on her | 
pin- money; for ſeveral years before 0; Lens 
death, he paid her only 2000. 2 annum, and 
evidence read, that often, on Mrs. Lewis's complini 
of being paid ſhort, Mr. Lewis told her, ſhe woul 1 
it at laſt. 
The queſtion was, Whether the ſhould. be let u“ 
have the arrears of her pin money made a charge 05 
* of Mr. Lewis? 


1 — —— Py 
— _— — —_ 


9 Vide 2 Atk. 77» 78, 79 5 1035, 217. 8 At, 338, 96 K 
2907 394» 393, 438. J 
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Lord Chancellor. I allow that it is a general rule, 
hen a wife accepts a payment ſhort of what ſhe is entitled 
o. or lets the hu receive what ſhe has a right to re- 
Live to her ſeparate uſe, it implies a conſent in the wife to 
bait to ſuch a method, where the huſband and wife have 
habited together for any time after; but here is no pre- 
nce that the pin-money was departed from by the wife; 
xr there is evidence of ſeveral payments e nomine; and 
queh a wife may come to an agreement with her huſ- 
and in relation to any thing ſhe is entitled to ſeparately, 
t this does not amount to a new agreement ; for here 
as a promiſe ſhe would have it laſt, which was an under- 
king to pay the arrears ; ſhe is therefore entitled to have 
le arrears of her pin-money raiſed by the truſtees out of 
e eſtate, which was by ſettlement charged with it, 
His lordſhip therefore decreed, that an account ſhould 
taken of the arrears of the 3oo/. pounds a year due to 
te defendant, and what ſhall be found owing on the ba- 
of that account was to be conſidered as a charge on 
e term of five hundred years created by the marriage- 
ement, for ſecuring the payment of the 300l. a year. 


)) How fat gifts between husband and wife will 
E be luppozted. 


July the 12th 1738. 


ah Lucas, any child of John Lucas, by WY 
Tyre %. Fn Laces, F Plaintiff 
bella Lucas, widow of the ſaid John | 
Lucas, aud Iſabella Lucas, an infant, | Defendants. 
their child, —— — 


ARY LUCAS, in her laſt illneſs, requeſted of 
John Lucas her huſband, that her wearing apparel, 
bd watch, pearl necklace, rings, ornaments, and ſeveral 
dees of plate, coins, and other things in her poſſeſſion, 
A used by her, might be given to the plaintiff, and put 
lo the hands of Mrs. Dunſter (a friend) for the plaintiff's 
E which John Lucas promiſed, and after her death he 
be the ſaid things to the plaintiff, and made an invent 
N valuation of the ſame, to the amount of 1874. 8s. 64 
c locked them in a ſtrong cheſt; and after making 
we copies of the inventory, put one into the cheſt, and 
de the key, with another copy, to Mrs. Dunſter, and 
* third to 4 ames Lucas his brother, to ths intent it 
| 12 might 
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If the wife ac- 
cepts leſs, or 
lets her huſband 
receive what ſhe 
has a right to 
receive to her 
ſeparate uſe, it 
implies a con- 
ſent in her to 
ſubmit to ſuch 
a method. But 
where the pin- 
money is paid 
to her ca 
nomine, her a- 
greement with 
the huſband re- 
lating to her ſe- 
parate eſtate a- 
mounts not to 
a new agree- 
ment, and his 
promiſing ſhe 
ſhould have it 
at laſt, is an 
undertaking 
to pay the ar- 
rears. 


L 270 ] 


* 


Casr 146. 


Mary Lucas, in 
her laſt illneſs, 
requeſted of her 
huſband that 
her wearing 
apparel, gold 
watch, pearl 
necklace, rings, 
&c. in her poſ- 
feſſion, and-ul. d 
by her, might 
be given to her 
daughter, and 
put into a 
friend's hands 
for her daugh- 
ter's uſe, which 
the hulband 
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promiſed, and might be known what was given : in the preſence 
CN veral . — he ſent the cheſt, with the things 55 
ſaid things to to Mrs. Dunſter, for the plaintiffs uſe, and ſhe accey 
1 1 the ſame on the plaintiff's behalf. e 
R John Lucas, after his firſt wife's death, by artides 9 
locked them in the 26th of June 17347 between him of the firſt part, 2nd 
« frong cheſt, Holmes and defendant Ifabella of the ſecond part, recitn 
key to his wife's an intended marriage between him and Iſabella, and in 
friend, and ſent Holmes had agreed to pay himi 2000. and that he had 
thethings there- daughter (the plaintiff} by a former wife; the faid Lux 
aughter's uſe. agrees, that if he ſhould die in the lifetime of Iſabella, ad 
hough the there ſhould be any child between them, or that the plan. 
warde l tiff ſhould be then living, that then Tfabella ſhould cj 


wards took 


ſome ofthe one third of his perſonal eſtate, after payment of his dc 
things into his and funeral expences, and her widow's: chamber, accord 
7 * 7 iu not to the ancient cuftom of London; and that the child 
ſufficient to in- Of ſuch marriage, together with the plaintiff, if living 
validate the ſhould enjoy one third of his perſonal eſtate for thei f; 
gilt, which ue ſpective uſe, and that the proviſion made for Ifabelli u 
2 in full of her dower and thirds. | 
John Lucas, in 1736, died, leaving Iſabella his vit 
and one only child by her, Iſabella the infant, and 20 
his daughter the plaintiff ; and by his will of the ah 
of June 1736, directed that the ſurplus of his eſtate and 
effects, after his marriage-contraCt was duly provided for, 
and all his perſonal' eſtate, ſhould be divided between hs 
wife and daughters, the plaintiff, and Iſabella the infant 
The defendant - Iſabella the widow, infiſts on 1000k 
South-Sea annuities, which the teſtator in his lifetime 
transferred to her, and, as ſhe ſays, intended thereby 
give them to her, and by word of mouth declared, that 
1 271 ] ſhe ſhould hold and enjoy them to her own ule, and l- 
fore the transfer promiſed often to transfer them to i 
own uſe, and gave inſtructions to an attorney to draws 
deed to declare them to her own uſe, who accordingly we 
ed it in truſtees, in truſt that they ſhould transfer the fm 
to defendant for her own uſe, but that teſtator (on inf 
mation that it would be better) transferred them to the (e- 
fendant, and aſſured her, that ſuch transfer would effec 
tually ſecure. them to her, and which he did as 2 fu, 
proviſion ; and to make it equal to her fortune. 
And as to the watch, pearl neclace, and other Up 
claimed by the plaintiff, inſiſts that the teſtator rr” 
rily, and of his own accord, ſent for the cheſt, and 
poſed and altered the things therein, as he thought fh f. 


E 
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that he made her a preſent of the ſnuff- box and a pearl 
necklace but of the cheſt. ; 
* The bill prayed a delivery of the cheſt, and the thin 


ing er marriage articles and the will of the teſtator 
John ucas. 


of opinion, that the delivery by John Lucas of the things 
| reſt to Mrs. A uſe of his daughter, who 
as the child left by the firſt wife, according, as he ſaid, 
to the promiſe made to his wife in her lifetime, is a ſuffi- 
dent delivery to veſt the property in the daughter; and 
though he did afterwards take ſome of the things into his 
doſeiſion again, as the watch and necklace, that was not 
ficient to invalidate the gift, which was made perfect by 
the former act. 5X | 
As to the transfer by John Lucas of 1000/7. South-Sea 
nuities to his wife in her own name, I am of opnion 
this is not a good transfer, ſo as to affect the marriage ar- 
cles, by making any alteration in the groſs eſtate of the 
ſtator, the whale of which was liable by the marriage ar- 
ticles to be divided into ſuch proportions, which he could 
ot voluntarily alter; and therefore this is as much a 
ud on the articles, as it would be on the cuſtom af the 
ty of Lo yet it is good as againſt the teſtator him- 
and to be anſwered out of his teſtamentary ſhare, if 
uhcient ; and in this court, gifts between huſband and 
lie have often been ſupported, though the law does not 
dw the property to pals : it was ſo determined in the caſe 
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e.. Hungerford, and in lady Cowper's caſe, before 
a Joſeph Jekyll, where gifts from lord Cowper in his 
eine were ſupported and reckoned by this court as part 
che perſonal eſtate of lady Cowper. 


00 by the teſtator to the plaintiff, and delivered in a 
at to Mrs. Dunſter, for her benefit, are not to be 
conlidered as any part of the teſtator's perſonal eſtate, 
and that what ſhould appear to be the clear perſonal 

after payment of debts, ſhould be divided into 
tree parts; one third to be retained by defendant Iſa- 
bella in her own right, by virtue of her marriage ar- 
Ales; another third to be the teſtamentary part of 
teltator, and the remaining third is to be divided into 
moieties, one to belong to the plaintiff, the other to Iſa- 
tell, the teſtator's daughter by his ſecond wife. 2 


Lord Chancellor. As to the firſt part of the bill, I am 
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herein contained, and a diſtribution of the eſtate, accord- 


Gifts between 

a huſband and 
wife will be 
ſupported in 
this court, tho? 
the law does not 
allow the pro- 


perty to paſs, 


His lordfhip declared, that the jewels and other things 
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L 272 ] * And his lordſhip declared, that the transfer of ty 
© Tool. South-Sea annuities, by the teſlator to his wit 
<< ought not to take effect in prejudice of the mary 
articles, but to be brought into the peſonal eſtate beg 
the diviſion be made; but that ſuch transfer oughttyly 
** conſidered as a good gift againſt the teſtator John Lux 

* himſelf, and that the defendant Iſabella the widow 
<< to receive a ſatisfaction for the 1000. South-Sea x. 
© nuities out of the teſtator's third or teſtamentar pu 
of his perſonal eſtate, ſo far as that will extend; af 
*© doth therefore order that the teſtator's third part bey 
<< plied, in the firſt place, to make good to the defendat 
© 1Ifabella the value of the South-Sea annuities, and th 
+ dividends thereof from the death of the teſtator,” Th 
jewels, -&c. his lordſhip directed to be delivered to the& 
fendant James Lucas far the benefit of the plaintif, 


(E) Concerning alimony and ſeparate * milk 


February the 17th 1737. 
Carr 147. Moore v, Moore. 


; A. before, and I R Richard Francis Moore, by ſettlement dated tl 
pr hoy — 18th day of October 1707, made before and in conh 
and a portion deration of the marriage to be had between the plaintf 
with his in- and defendant, and of 6000. her portion, conveyed lad 


tended wife by IRE MAE 
conveys lands to traſtees for ninety-nine years, upon truſt to pay out 
to _— upon the rents 100. a year, tax free, by half yearly paymenty 
truſt to pa | | | 
9 0. Jun. do lady Moore for her ſeparate uſe, 
to the lady for ; : * ns 
her ſeparate uſe, She many years after the marriage, upon "diſputes between ber 2nd Ie 
huſband, leaves him, and goes abroad. The truſtees (there bein great arrears of the unt 
ty) bring an ejectment for recovery of the terms, and the huſband his bill for an irn 
ſtay the proceedirigs iu eheAtment, + . | | 3 
Lord Chanceller was of opinion he could not relieve againſt the payment of the u 
potwithſtanding the huſband by his bill offers to receive his. wife again, and pay her the 
nuity, if ſhe would live with him, but directed an account, and on payment of the enz 
the annuity, the injunction to be continued, or otherwiſe diſſolved ; and if default ind 
growing payments, the wife to be at liberty to apply. 


The marriage took effect, and after living above 1 
years with great harmony, upon ſome differences 2nd 
tes ariſing between the huſband and wife, ſhe wentp!\® 


y from him in January 1728, and got into France, and N 
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ing an ejectment for the recovery of the term, there be- 
is great arrears of the annuity due, they were proceeding 
—Joment and execution, when the huſband thought 
rn: : er; gat” 2 
roper to bring his bill in equity, complaining of his wife's 
thdrawing herſelf, and infiſted, that ſhe js entitled to 
e annuity only during her cohabitation with him, and 
ers to pay the annuity if ſhe would live with him, and 
receive her kindly, and forgive what is paſt ; and there- 
re prays, that he may be relieved againſt the payment of 
annuity, and may have an injunction to ſtay the pro- 
dings in ejectment. 

After the ejectment brought by the truſtees, the huſ- 
ud commenced a ſuit in the eccleſiaſtical court, for a re- 
tution of conjugal rights; and upon the wife's not ap- 
ing to the proceſs of the court, a ſentence of excom- 
nication was pronounced againſt her. 

For the plaintiff in this caſe, there were two points 
efly inſiſted upon: | | | 
Firſt, That his wife, by her miſbehaviour in cauſeleſly 
erting her family, had forfeited her pin- money. 

Secondly, That it was intended for her only to ſpend in 
family. 

Upon hich it was argued, that by the marriage-con- 
if the is obliged to cohabit, and that failing in this, ſhe 
et not to have her annuity; and therefore it is equitable 
reſtrain- her till ſhe returns and lives with her huſband, 
( behaves as ſhe ought to do, and that he has no reme- 
to get her back, but by ſtopping this pin-money. That 
$ Wowance was only to promote harmony between the 
untiff and the defendant, and to enable her to do acts of 
nty in her family, therefore when the reaſon for it ceaſes, 
allowance ought to ceaſe likewiſe. That in many caſes 
court have interpoſed to make a proviſion for a wife, on 
nulbehaviour of the huſband, pari ratione they ought 
nterpoſe where the wife miſbehaves, as in the caſe of 
more v. Colemore, and Oxenden v. Oxenden, 2 Yern. 
& and that, in the preſent caſe, the lady's deſerting her 
Wy in the manner ſhe has done, is a ſufficient reaſon 
ihe court to interfere ſo far as to ſtop the payment of 
pm-money, in order to induce her to return to her 
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Mr, Cox for the defendant argued, that theſe three con- 
nons naturally aroſe upon this cafe: 
it, Whether the ſettlement ſhall be taken FURY, 
x whe 


des there; and having prevailed with uur cities 1h" 
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whether it ſhall be takeri to intend a benefit to the dec. 
dant, on. condition only of cohabitation? ' © 
Secondly, If to be conſtfued conditionally only, the 
whether, on cruel uſage, ſhe is not juſtifiable in ſeparain 
9 her huſband ? mY hs 

Thirdly, Whether the uſage here has been ſuch as mx 
Juſtify her ſeparation ?_ * is: ws 
He d, that according to the words and legal open 
tion of the deed, there is a proviſion at all events for th 
defendant of 100. a year, and quoad hoc, ſhe is to be cut. 
ſidered as a feme-ſole, and as a ſtranger to the plaintif; 
and to take in other matters extrinſick, and not appeati 
from the words of the deed, would be judging of another 
deed, not of this. In the caſe of wills, which general. 
lows the greateſt ſcope, in order to let in the intent, the 
cohſtruftion has always been bounded and circun- 
ſctibed to the words; for the general rule has unifond- 
ly. been, that unleſs the intent can be collected fro 

e words, it is in vain to utfe it; for that other 
it would be making a man's will, not colin it ; and 
deeds are to be conſtrued more fſtrialy ; and the ni 
of law is, that they are to be taken moſt ſtrongly again 
the grantor, and moſt beneficially for the grantee li 
That nemo contra factum ſuum venire poteſt, 2 hf 
66. but to come into the conſtruction contended forat 
the part of the plaintiff, would be to invert both th 
rules, 
In Aſtry v. Ballard, 2 Md. 193. it is ſaid, men 
grants muſt be taken according to uſual and common it. 
tendment ; and whete words may be ſatisfied, they (hal 
not be reſtrained further than they are generally uſed; i 
no violent conſtruction ſhall be made to prejudice tie 
right of any one, contrary to the plain meaning of ti 
words, | 

If the words then in the preſent cafe are to govem, thef 
are ſo expreſs and plain, that they leave no room for 
ſtruction ; and to put a meaning upon them contay® 
the plain ſenſe, would be bringing things to the utmoſ u 
certainty, In Edrick's caſe (3), the judges faid, 9 
would not make a conſtruction againſt expreſs words, & 
yet there was a ſtrong equity in that caſe to induce ll 
to do it. : * 
If in the preſent caſe the defendant ſtood in need d 
aid of this court, from any defect in her ſettlement 
might with ſome colour of reaſon be ſaid, that ſhe had 
feited her right to it by her elopement ; but even ® 
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though it appeared that a wife had lived in open 
2 4 2 ſhe — not diſmiſſed with ſuch an anſwer; 
ſor in the caſe of Mildmay v. Mildmay, 1 Vern. 53. and 
Chan: Caf. 102. the plaintiff a feme- covert, who had 
ol. per annum ſettled on lier by her huſband, to be paid 
out of certain rents, ſuggeſted by her bill that he had, on 
purpoſe to defraud her of this annuity, procured the te- 
ants to ſurrender their eſtates, on which the ſaid rents 
ere reſerved, and prayed that it might be made good to 
her by decree of the court ; and notwithſtanding it appear- 
d that ſhe was a very lewd woman, and had elaped, the 
rd chancellor ordered, that the huſband ſhould ſtand in 
he place of the tenants, and admit the rent payable, and 
he to recover it at law as well as ſhe could: there the ſettle- 
ent was merely voluntary, and after marriage, and the 
ife charged not only with elopement, but open lewdneſs, 
nd yet it was thought reaſonable to decree in her favour, 
nd give her ſuch relief, that without it ſhe muſt have failed 
thw: in the preſent caſe, the ſettlement appears to be 
pon the higheſt conſiderations, that of marriage, and a 
ge portion; and the utmoſt charged upon the lady is a 
ae elopement ; if therefore, in Mildmay's caſe, it was 
alonable to aid her legal remedy, a fortiori it would be 
(eaſonable in the preſent caſe to reſtrain her from purſu- 
g it, 
As to the offer of the plaintiff to receive her, and on 
return to pay the annuity, there are many cafes where 
ch an offer, againſt the expreſs contract of the party, has 
el rejected, as in the caſe of Seeling v. Crawley, 2 Vern. 
bv. and numberleſs more to the ſame purpoſe : for if a 
an will with his eyes open make a bargain, that he after 2 
6s reaſon to repent of, he is not entitled to relief here; [ 75 1 
i the effect of his own folly, and he muſt take the con- 
quences. 
It may beſides be material to conſider, what ſpecies or 
nd of offence it is that the defendant ſtands charged with ; 
$ at moſt but a ſimple elopement, which is an offence not 
ien notice of, or any way puniſhable by the law of the 
A: by the common ag a wife was entitled to dower; 
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ding an elopement accompanied with adultery ; 

though by the ſtatute of Weſtminſter (a) adultery and (a) wen. 2. 
ment are made a bar to dower, yet it has always been ch. 4. q 
a ſo Rrictly, that the one without the other has often 4 
en held to be not within the ſtatute (5) ; certainly both (3) Perk. pl. 4 
wr, though a bar to dower, would be no bar to her 335, lit. # 
uns a proviſion made for her by a jointure ; and tho? power, pl. 153 | 


Vor. 1, Tt in 1 
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Fitz. N. B. 150. in the ſpiritual court, the huſband may ſue her for reſtiu- 
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tion of conjugal rights, and for. refuſal ſhe may fall under the 
cenſures of the church, yet that is not in reſpect of elope. 
ment, for ſuch a ſuit may be as well where there is a col. 
bitation, as otherwiſe. 

To fay then, that in equity ſhe is puniſhable, or thy 
ſne might in this reſpect be deprived of any of her 
privileges, would be to ſet up an arbitary legiſlative power 
in the court, to declare offences, and to puniſh them hy 
no other meaſure than its own diſcretion. That 2 wo. 
man is juſtifiable in deſerting her huſband, where he us 
her with .cruelty, cannot be diſputed ; but then anothe 
queſtion will ariſe, Whether the uſage which the defendat 
hath met with in the preſent cafe, be ſufficient to juſtify her 
conduct or not ? a 

It appears evident from the proofs on both ſides, tha 
there were continual quarrels between the plaintiff and the 
defendant about the pin-money, and they became þ 
public, that one witneſs ſwears the plaintiff himſelf c. 
clared his wife had been adviſed by a clergyman to go 
from him, and many of the witneſſes fully prove, thatthe 
plaintiff diveſted her of all kind of management, and mate 
her not only as a cypher in his family, but took from her 
even the reſpect due to her from his ſervants ; whethe 
this * ſuch uſage as may juſtify her conduct, muſt be lub- 
matted. 

It is obſerved by Puffendorff, in his book of the Land 
Nature and Nations, in the chapter of Marriage, that n 
caſe a huſband denies his wife the reſpect due to her fe, 
and her relation, fo as to ſhew himſelf not ſo much a kin 
partner, as a troubleſome vexatious enemy, it ſhould ſeem 
very equitable that ſhe might be relieved by divorce. Ba 
beyrac in his note (4) cites, to confirm this, the T heod! 
ſian Code, lib. 5. tit. 17. 

In the laws of our own country, there are hardy 
footſteps to go by, or on which it may be ſaid with any d 
tainty, what is cruelty in the huſband. In the caſe 
wife of one Cloborne, Hetley 149. it was ſo far held, ® 
ſpitting in her face was cruelty in the huſband ; that 
court refuſed to grant a prohibition to the ſpiritual c 
on a ſuit for a ſeparation and alimony, founded on 
cauſe, and faid by Richardſon chief juſtice, certain 
matter alledged is cruelty, for ſpitting in the face is paw 
able in the Star-chamber. 
Lord Chancellor. This is entirely a new caſe, and | | 
not remember any like it that hathever yet come qu 
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None have been cited, and I believe there are none ; but 

it is not this, or any other difficulty in the caſe itſelf, that 

make it neceſſary for me particularly to ſpeak to it, but be- 

cauſe ſome things have been mooted of a much higher na- 
that require it. ; 

"The points to be, conſidered are, 


* 


a legal remedy, which a wife or her truſtees have to recover 
a ſeparate maintenance againſt the huſband ? 

Secondly, If from the evidence, in the preſent caſe, there 
be any reaſon to lay this reſtraint upon the defendant ? 

Upon the firſt it has been argued, that the defendant has 
cauſeleſly deſerted her family, and ſtood out contumaci- 
ouſly againſt the proceedings in the ſpiritual court. Though 
| this be a bill primae impreſſionis, I ſhould think there 
might be caſes, where a husband would be entitled to 
come into this court, to reſtrain the truſtees of his wife, by 
a decree here, from proceeding at law for her ſeparate 
maintenance ; and it would be reaſonable to do this, eſpe- 
cially when ſhe elopes out of the juriſdiction of the eccle- 
faſtical court, for that would be defeating their power; and 
there have, I believe, been caſes, where there has been a 
ſentence for alimony in the ſpiritual court, in which this 
court have awarded ne exeat regnums in aid of the ſpiritual 
juriſdictions. Theſe ſeparate maintenances are not to en- 
courage a wife to leave her huſband, whatever his beha- 
nour may be; for was this the conſtruction, it would de- 
roy the very end of the marriage contract, and be a public 
detriment. 

I a wife ſhould elope, be guilty of adultery, or a crimi- 
nal converſation, or ſhould leave her huſband without any 
uſe, and the eccleſiaſtical court can only puniſh her for 
contumacy, but ſhe is entirely out of their reach as to any 
other puniſhment, I ſhould think a huſband right in his 
application to this court; to prevent her truſtees from pro- 
= law to recover her ſeparate maintenance ; but 
then the relief muſt ariſe from a very plain caſe, where 
here is a criminal converſation plainly proved, and plainly 
put in iſſue, But this is not the preſent caſe, for here is 
00 incontinence,” and nothing but the bare elopement is 


Whether upon the circumſtances of this caſe, there be any 
ſeaſon to lay ſuch a reſtraint upon the defendant ? 
Two things have been urged in behalf of the plaintiff : 
Firſt, That the wife has eloped without any ca uſe. 

| 2 Secondly, 


Firſt, Whether in any caſe this court ought to reſtrain 


put in iſſue; ſo that it will turn upon the ſecond point, 
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there. 


and if the plaintiff hath made his wife uneaſy in reſped q 


the huſband's paying the annuity ſince the ſeparation, i 
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Secondly, That the has been duly ſummoned in the g 
Clefiaſtical court, on the part of the plaintiff, for reftitutin 
of conjugal rights, and has continued in contumacy, yy 
as the has been thereupon excommunicated, which uf 
the eccleſiaſtical court can do, as ſhe is out of their juriſdy, 
tion, the huſband cannot have any fruit from his fut 


As to the firſt, I am afraid theſe ſeparate proviſion i 
often occaſion the very evils they are intended to prev, 


the pin- money, as there is great reaſon to believe hed 
though this will not juſtify her going away, yet it May be 
an excuſe ; and poſſibly this agreement before mar; 
might be deſigned to provide for the wife, if ſuch diſſa. 
tion ſhould happen between the parties as would be 2 f 
inducement” for them to ſeparate, though their quand 
thould be of ſuch a nature as are not proper to be laid be 
fore a court, | 

As to the objection, that the plaintiff can have no & 
fect from his eccleſiaſtical fuit, 1 lay no great ſtreſs upm 
It, for it was not inſtituted in the ſpiritual court till ent 
years after her going away, and after the ejectment brought 
by the truſtees ; and though the ſpiritual court only fix d 
tations upon the church door, or ſome other place, yet the 
huſband, who knew where ſhe was, might have given mo- 
tice to her, or at leaſt to her attorney, who was employed 
in the ſuit at law. It has therefore the appearance of be- 
ing commenced, in order to lay a better foundation for a 
ſuit here. I do not find that the huſband has ever ma 
any application to the wife, ſince ſhe ſeparated, to induce 
her to return, and therefore this caſe is diſtinguiſhab: 
from Whorwood v. Whorwood, 1 Ch. Ca. 250. becault 
there the huſband, before the bill brought, offered to it 
reconciled, and deſired to cohabit with her, and uſe her ® 
his wife; nor was there any ſeparate maintenance in thi 
caſe on the contract of the parties. 12 

There is another thing that has great weight with me, 


ſix months after the wife was gone from him; whe! 
petitioned the court for other money upon a different tn 
he, upon an application by a croſs petition to ſtop th 
exprelsly ſays, that he had conſtantly paid her the ann 
ever ſince the left him, and offered to continue it: ts 
a ſtrong preſumption that he thought at leaſt ſhe was cl. 
cuſable in ſeparating herſelf from him. "al 
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\ Tlieſe being the circumſtances of the caſe, I am of. opi- 
un there is not ſufficient foundation to give the plaintiff. 
de general relief prayed by his bill, againſt the payment 

r the rent=charge of rool. a year, but that he is intitled 
be relieved-againſt the ejectment, on the terms hereafter 
tioned ; and therefore do in the firſt place direct the 
aſter to ſee what is due to lady Moore for the arrears of 
r annuity, and to tax her coſts at law, and upon the 
intiff's payment of what the maſter ſhall certify to be 
e to the defendant for the arrears of her annuity, and the 
ſts at laws and continuing the growing payments of the 
d annuity, according to the marriage ſettlement, the in- 
gion to be continued; but in default of payment of the 
ears of her annuity and coſts at law, then the injunction 
be diſſolved, and the plaintiff's bill diſmiſſed with coſts 
be taxed ; and if the plaintiff ſhall make default in 
ntinuing the growing payments of the annuity, then lady 
ore is to be at liberty to apply to the court. And I do ( 278 ] 


oer order, that the plaintiff in a fortnight's time pay 
n WH the defendant's ſolicitor 100“. on account of the arrears 
i her annuity now due. 

It V B. Mr. attorney-general, after the decree was pro- 


punced, faid, this was ſo uncommon a caſe that probably 


be would never happen again. 

0- Lord chancellor replied, If you think ſo, you muſt have 
et "ery good opinion of the ladies; for | 

y In amore hæc omnia inſunt vitia, injuriæ 

1 Suſpiciones, inimicitiæ, induciæ. 

Wn . Bellum, pax rurſum. 

ble Kt 

ue 


February the 17th 1737. 


domas Cecil, and Mary his wife, and | 
Mary Juxon, the wife of 113 nat, . 


ly her next friend, 


0 d Emanuel Juxon, Moſes Juxon, 77 

4 — Juxon, and Samuel Juxon, - 1 efendants. 

| 5 C43 148. 

ub 1708, the plaintiff Mary Juxon, then Mary Eggin- The defcodant 

1 en, daughter of Ann Egginton, intermarried with the Emanuel Juxon, 
ui) cant Emanuel Juxon, and had iſſue a ſon and two {ome fir Her. 


Wehters, One of the daughters died an infant, and the riage, left his 
um 1731; and the plaintiff Mary Cecil, the other wie and two 
ter, in 1733, intermarried with the plaintiff Thomas, #3! <ildren, 

defendant Emanuel Juxon, ſome few years after the abroad, and did 
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not ſee her or marriage with Mary Juxon, left her and two ſmall chi 
co che ity (nd went abroad, and did not ſee or fend — 


z the wiſe's 


mother during teen years ; and upon their being ſo deſerted, Ann Few 


this time intrult- ton, in 1 714, intruſted the plaintiff Juxon with 
— — — Rack of goods, proper for the buſineſs of a milliner u 


goods, and per- broker, and permitted her to take the profits thereof to 
_— maintain herſelf and children. In 1720, Ann Epging 
and children out being of a great age, did by bill of ſale, in conlideratin 
of the profits. that her ſon Richard Egginton had undertaken to pd. 
Abon bir weten vide for her during her life, ſell to him, his executon, k 
breaks open the the goods, chattels, and perſonal eſtate therein mentions 
wiſe bouſcand and deſired him to be aſſiſting to the plaintiff Mary hun 
*g! zug by lending her, as ſhe had done, ſuch of the goods ut 
— = _ ſhould have docaGon for, to herſelf and thilira 
ock ſo lent as And by another bill of ſale in 1722, Ann Epyinton oy. 
peer Bagg veyed to the plaintiff Mary Cecil the reſidue of her gk 
(inter alle) : and chattels, houſhold ſtuff, and all other her ſubias 
brought for the whatſoever, to her own proper uſe. Ann Egginton { 
delivery of . ? 
the goods, What after died. 
* in he huſband's abſence to ſubſiſt herſelf and family, is her ſeparate” property, 


not liable to the difpoſition of the huſband ; and what he has forcibly taken, he muſt de 
in ſpecie, but if diſpoſed of, muſt pay her the value ſet by the maſter. 


In 1725, the plaintiff Mary Juxon, who had been 
ſtantly aſſiſted by her daughter the plaintiff Mary Ceci, & 
by her ſeparate trade, and intirely out of the ſtock {ok 

L 279 ] fave the ſum of 20/. which ſhe intended to place out u 
tereſt, This ſum the defendants Moſes, Thomas at 
Samuel Juxon, deſired they might have on their bond; ai 
ſhe conſenting, they executed a bond, and gave the {amet 
her; and ſhe afterwards advanced to the ſaid defendut 
another 201. and they gave her a note for the ſame: 
Juxon never read either the bond or note; and it appeꝶ 
that the ſaid defendants had made the bond and note pf 

able to the defendant Emanuel Juxon, and no mention 
notice taken that the money was the property of 
Juxon. | | 

The defendant Emanuel Juxon, upon his retun ' 
England, broke open the door of the wife's houſe, and 
away the goods that belonged to Thomas and Mary Ce 
and alfo the very goods and the produce of the ſtock WW 
had been lent by Ann Egginton to the plaintiff M 
Juxon, and were comprized in the ſaid bill of ſale. 

Therefore the bill is brought, among other thing 
the principal and intereſt of the bond and note, and for 
re- delivery of the goods, which the defendant . 


5 


Baron and Feme. 


unn had forcibly taken away; and that his wife the 
Lintiff Mary Juxon may be quieted in the poſſeſſion of 
hat ſhe had acquired by trade, during the abſence of her 
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+ * Emanuel Juxon inſiſted, that in her deal- 
ſhe made uſe of his name and credit, and that though 
e was out of the kingdom, yet the plaintiff Mary Juxon 
new where he was, and notwithſtanding they lived ſepa- 
tely, yet it was no ſeparation by agreement; and there- 
me he being liable to be arreſted for the debts contracted 
ber in trade, was intitled to the profits and produce of 
be trade. | 

Sir Joſeph Jekyll was of opinion, as the deſertion of the 
Ifendant Emanuel Juxon was fully proved, this court 
ould look upon any thing acquired by the wife in his ab- 
moe, to ſubſiſt herſelf and family, as her ſeparate property, 
d not liable to the diſpoſition of the huſband, when he 
hould pleaſe to come home and plunder her ; and therefore 
eclared that the plaintiff Mary Juxon is intitled to the 
pods that were in her poſſeſſion, and alſo to the ſtock in 
er ſeparate trade, before the ſame were taken away by the 
eſendant Emanuel Juxon, for her ſeparate uſe ; and that 
he is alſo intitled to the bond and note, and therefore or- 
lered it to be referred to a maſter to ſee what was due for 
ncipal and intereſt ; and that the fame be paid to the 
Jlantiff Juxon for her ſeparate uſe, and to ſee what goods 
d ſtock in trade were taken away, and the defendant 
manuel Juxon to deliver the ſame in ſpecie, to plaintiff 
ccit and his wife, in truſt for the plaintiff Juxon ; and if 
de goods are diſpoſed of, the maſter to put a value on 
dem, and the defendant. Emanuel Juxon to pay the va- 
in the ſame manner. No coſts of either ſide. 


_— — - 


— 
— 


rr rere 


F) Rule as to a poſſibility of the wife. [ 280 J 


July the 31ſt 1749 
Grey v. Kentiſh. 


ARON WOOD gen by his will the moiety that C452 149. 
de was intitled to o general Wood's eſtate, to Eliza- Where a parti» 
Clarke firſt for life, and then to Elizabeth Kentiſh for cular aſſignee 


© and afterwards to be equally divided among ſuch of 3 


de chi . , 2 
Children of Elizabeth Kentiſh as ſhould be living at her in a wife, and 
rale. the aſſignees un- 
n of bank b | der a commiſ- 
"yg Tuptcy againſt the huſband take ſubject to the ſame equity, the court, as it is her 
hz will decree it to be transferred to her. Thi 
18 
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328 | Baron and Feme. 
This was afterwards, by a decree of the court of Cha 
cery, directed to be laid out in South Sea annities, 2nd th 

_ Intereſt thereof to be paid to Elizabeth Clarke for life, and 
after her death. to Elizabeth Kentiſh for life, and after he 
death to her children. AS 
Ihe huſbahd of Elizabeth Kentiſh aſſigns tlus len 

one Barret, far ſecuring 1507. upon a contingency men, 
tioned in the deed of aſſignment, which alſo recites the &. 
cree. The huſband afterwards becomes a bankrupt, xy 
the contingency upon which the wife was to take, not hy. 
ing happened at the time of the bankruptcy, Barret war 
his aſſignment, and choſe to come in as a general cre. 
tor, and aſſigned over the legacy to the aſſignees under th 
commithon of bankruptcy againſt Kentiſh. The petition 
one of the children of Elizabeth Kentiſh, who is non 
cad) prays the South-Sea annuities may be transferred u 
* ſhe being intitled thereto under the will of Aum 

A huſband can» Lord Chancellor. A huſband cannot aſſign in lay; 

Fed ky A, poſſibility of the wife, nor a 22 of his own ; but di 

of the wiſe, nor court Will notwithſtanding ſupport ſuch an aſſignment fer 

a poſſibility of a valuable conſideration, though I do not know any ck 
dus dort will Where a perſon Rlaiming under a particular afſignee lu 
ſupport ſuch aſ- been obliged to make ſuch a proviſion as is prayed here. 
ligament for 2 As to aſſignees wider a commiſſion of bankruptcy, ad 
AY —_— the wife of the bankrupt, the court has interpoſed, and 
obliged the aſſignees to make a proviſion. 
: hat makes this caſe particular is, that there was 2 ct. 
cree which ordered the money to be paid to the uſher of th 
court; and it is alſo in another reſpec particular, that ths 
was not an abſolute aſſignment, but in the nature of 
ſecurity only, and is now come back into the hands of be 
aſſignees of the huſband. 
What then is the equity ariſing to the wife under be d- 
cree ? It will neither let the huſband, if he remained /n 
Juris; or if he becomes bankrupt, his aſſignees touch d 
money, unleſs they firſt make a proviſion for the wite. 
[ 281 ] I will put this caſe: Suppoſe the huſband living and 
bankrupt, and he had paid off the 150/. and had die 
would the repreſentative of the huſband have been intite0! 
I am of opinion not, as it was in the nature of a pece 
but would have been the wife's by ſurviyorſhip. Or ſi k 
huſband had died without redeeming the eſtate of the vid 
ſhe would have been intitled to have this eſtate 
cumbred, and the eſtate would have ſurvived to her. 
particular aſſignee, having taken with notice of the eg 


© theavife, and the aſſignees under the commiſſion taking 
ſubje& to the ſame equity with the particular aſſignee, 1 
m of 6pinion it is her property, and therefore ſhall direct 
de South-Sea annuities to be transferred to her. 

His lordſhip made an order accordingly. 


ide title Infant, under the diviſion, How far favoured 
nin equity, Smith v. Lowe. 
Vide title Dower and Fointure. 
Vide title Injunction. 
Vide title Partition. 


Vide title Evidence, Witneſſes, Proof, Cotton v. Luttrel. | 


C AP. XVII. 
Bills“ of Exchange. 


de title Bankrupt, under the diviſion, Rule as to drawers 
and indorſors of bills of exchange. 


le title Bankrupt, under the diviſion, Rule as to Prin- 
cipal and fattor. 


(A) Rule as to an indozſee. 
Between the Seals after Hilary Term 1736. 
Late v. Hayes. 


CASE 130. 


Id Chancellor. IS lordſhip ſaid, there has been a dif- Every indorſee 


ference of opinion amongſt judges, * drewere 
tether a demand muſt be made upon the drawer of a 
lot exchange, to intitle an indorſee to an action? but that 


Ms very clear in his own judgment, there is no occaſion [ 282 ] 


— — — — 
_ Lad aA 4 ai 2:u«2?%:. 
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Vide Blackſtone's Re 
| ports, vol. 1. p. 1, 295, 297, 390, 443, 485. 
1 147, 782, 1072, 1235. D Burr. Rep. 624 67k 655: God. 1 216, 


&c. 3 Burr. 13 1 1516, 1323 to 1330, 16 16 1 
71, 1674, 1675, ok =_ a: $90 36 36006 Pe; WT 19 
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330 | - Bills of Faxchaiige. 
| to make that demand, for he conſideted every i | 
Rule to the I awer. | i Firing . 4 
ule as to t t was adjudged by the late maſter of the rolls 
a bill in chancery, which had been dependin — ] 
| — ir 
years, ought not to be conſidered as a ſufficient demand 
the debt, ſo as to take it out of the ſtatute of limitations, 


_ . 
_— "I 


At 6 i „ 
CAP. XVIII. 
Bill. 
A) Bills ok peace to prevent multiplicity of ſuits, 
8 Bills of diſcovery, and rein et what ti 
there ſhall be a diſcovery, __ — 
) Who are to be parties to it. 
; Bills of review. 
) 


* 


D nu es 


by 8 
E) Crols bills. 
(E) Supplemental hills. 
(G) Bills to perpetuate teſtimony of witneſſes, 


. 
1 : Fg a * — * 
* 


— 


— 


(A) Bill of peace * to pꝛevent multiplicity of ſuits 


December the 5th 1737. 
Mayer of York v. Pilkington and others. 


Cart 61. BILL was brought in this court, to quiet the in 
© Wherethere has tiffs in a right of fiſhery'in the river Ouſe, of vii 
. they claimed the ſole fiſhery for a large tract, again 


c6nfideratle defendants, who, as it was ſuggeſted by the bill, clams 
length of 4itne, ſeveral rights, either as lords of manors, or occupies 
n adjacent lands, and alſo for a diſcovery and account 


claims a ſole 


Tight to it, may the fiſh they had taken. 


bring a bill to Ron 
be quieted in the poſſeſſion, tho? he has not eſtabliſhed his right at law); and it is no 00 
tion upon a demurrer to ſuch bill, that the defendants have diſtin& rights, for upon 20 
to * the general right, they may at law take advantage of their feveral exempuons 2nd 
und rights. Y 


The defendants demurred to the bill, as being a MY 
cognizable only at law. 


_ 


* Vide 2 Atk, 484. 


. 
Lord Chancellor. Such a bill againſt ſo many ſeveral 
ireſpaſſers is improper before a trial at law; a bill may be 
againſt tenants by a lord of a manor for incroach- 
ments, Kc. or by tenants againſt a lord of a manor as a 
Jifturber, to be quieted in the enjoyment of their common; 
and as in theſe caſes there is one general right to be eſta- 
liſhed againſt all, it is a proper bill, nor is it neceſſary all 
the commoners ſhould be parties ; ſo likewiſe a bill may be 
brought by a parſon for tythes againſt pariſtiioners, or by 
pariſhioners to eſtabliſh a modus ; for there is a general right 
and privity between them, and conſequently it is proper 
to inſtitute a ſuit of this kind. 
There is no privity at all in the caſe, but ſo many diſtinct 
in this ſeparate fiſhery ; beſides the defendants 
may claim a right of a different nature, ſome by preſcrip- 
tion, others by 1 and an injunction here 
would not quiet the ion; for other perſons, not par- 
ties to this bill, may likewiſe claim a right of fiſhing. 
It is more ary too in this caſe there ſhould be a 
trial at law; for it does not clearly appear, whether there is 
a right even in the plaintiffs ; and if it ſhould eventually 
come out that the corporation of York are lords of this 
fiſhery, then would be the proper time to have an injunc- 
hon to prevent their being diſturbed in their poſſeſſion. His 
lordſhip therefore allowed the demurrer. 

This demurrer was ſet down to be re-argued on the r.3th 
of March 1437, when in ſupport of it, it was urged, 
tough it is charged in the bill, that this bill is to 
multiplicity of ſuits, yet that was never allowed in this 
court, where the defendants have all different titles, and 
depend upon various matters and rights, and is not like the 
ale of lords and tenants, or parſons and pariſhioners, nor 
jroperly under the rule of bills of peace, for no other par- 
& who has a title or right of the ſame nature, could be 
bound by this bill : the plaintiffs ſay they have a preſcrip- 
un z this being a public royal river, the defendants 
deing of manors may have the ſame right, or for the 
ne reaſon they — preſcribe for that, unleſs for ſome 


Mr. a 


e contra. The defendants never 
ed to ſet up this excluſive privilege till now, but 
ave always applied for leave to the plaintiffs ; the defen- 
= ae owners of land and lords of manors adjoining to 
nn nver, and it may properly be determined, whether the 
Pants have that ſole and ſeparate right of fiſhery, and 
lat is incumbent on the plaintiffs to prove ; ſuch bills have 
AIRY Uu 2 been 


prevent 
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+» Here are twocauſes of demurrer; one aſſigned originaly 


But there are caſes where bills of peace have been brought, 


- fendants, nor any general right on the part of the defen- 


few perſons before the court, who dealt in thoſe thing 


ral right- is tried and eſtabliſhed, the defendants may u 


Bill. 5 
been brought by the city of London for ſore certin * 
ties; and though a great many particular rights have deen 
inſiſted on, yet a general iſſue has been directed to try th 
right. In the caſe of — v. Carter 1734, a bil _ 
brought by the lord of the manor of Stepney, for 64. @ 
every load of hay carried to Whitechapel, though the lor, 
houſekeepers, and ſcavengers, claimed each ſome right u 
the Gd. yet one general iſſue Was directed by lord Tabn 
to try that queſtion, and the demurrer in that caſe vn 
Over- „ g | | 
Lord Chancellor. When this caſe was firſt argued, ] 
was of opinion to allow the demurrer, but I have non 
changed my opinion. b 


and one now at the bar; that this is not a proper bill, x 
it claims a ſole right of fiſhery againſt five lords of manor 
becauſe they ought to be conſidered as diſtinct treſpaſſe; 
and that there is no general right that can be eſtabliſhed 
againſt them, nor any privity between the plaintiffs and 
them. | | 

In this reſpe& it does differ from caſes that have bez 
cited of lords and tenants, parſons and pariſhioners, when 
there is one general right, and a privity between the parties, 


though there has been a general right claimed by the plan- 
tiff, and yet no privity between the plaintiffs and de- 


dants, and where many more might be concerned that 
thoſe brought before the court: ſuch are bills for dutis, 
as in the caſe of the eity of London v. Perkins in the 
houſe of lords, where the city of London brought only 


whereof the duty was claimed, to eſtabliſh a right to 5 
and yet all the king's ſubjects may be concerned in th 
right; but becauſe a great number of actions may N 
brought, the court ſuffers ſuch bills, though the defendant 
might make diſtinct defences, and though there was 0 
3 between them and tlie city. I think therefore tl 

ill is proper, and the more ſo, becauſe it appears ther 
are no other perſons but the defendants who ſet up a 
claim againſt the plaintiffs, and it is no objection that ti 
have ſeparate defences ; but the queſtion is, Whether 3 
plaintiffs have a general right to the ſole fiſhery, which © 
tends to all the defendants? for notwithſtanding the gene 


advantage of their ſeveral exemptions, or diſtinct 9 * 
Another caſe of demurrer is, that the plaintiffs p 


Re ill. 333 

t eſtabliſned their title at law, and have therefore brought 
bir bill improperly to be quieted in poſſeſſion. Now it is 
general rule, that a man ſhall not come into a court of 
quity, to eſtabliſh a legal right unleſs he has tried his title 
law, if he can; but this js not ſo general an objection as 
ways. to prevail, for there have been variety of cafes both 
1s. . 
8 two caſes reported together in Prec. in Eg. 
g. Buſh v. Weſtern, and the Duke of Dorſet v. Ser- 
Ent Girdler. In the former it was held, that a man who 
2s been in poſſeſſion of a water courſe ſixty years, may 
ing 4 bill to be quieted in his poſſeſſion, although he had 
ot eſtabliſhed his right at law; in the latter, that a man 
tho is in poſſeſſion of a filhery, may bring a bill to exa- 
vine his witneſſes in perpetuam rei memoriam, and eſtabliſh 
ls right, though he has not recovered in affirmance of it 

law ; otherwiſe if he is interrupted and diſpoſſeſſed, for 
hen he had his remedy at law. 
In the preſent caſe the demurrer was over- ruled. 


| 
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November the 16th 1738. [ 285 ] 


nyers and others — — Plaintiffs. 
Abergavenny and others — Defendants. G 152. 


\ MOTION by the plaintiff for an injunction to ſtay A bill of peace 
the proceedings of the defendants at law till the hear- PA an 10- 


a ; a junction to ft 
ls of the cauſe in this court, upon a ſuggeſtion that this = 


a bill of peace and always favoured in equity; for the who have an 
ncipal prayer of it is, that the defendants, who have parton I _ 
ly a {mall intereſt in that part of the manor of "Tunbridge, bridge, from 
uch is in diſpute, may accept of ſuch a compenſation as procceding at 


is court ſhall think reaſonable, for the houſes the plain- dae, fit the 


AQ oo AB TP 8 8 


i, has built upon the waſte. boilding houſes 
thus AU | : on the manor 

be 3 that they may accept of ſuch a compenſation as the court ſhall think 
n. | | 

and Chancellor. I do not ſee how this court can af- The con ac 

re fuch a power, unleſs _ had a right of being ap- folved the in- 

to as an arbitrator, or had a legiſlative authority praary as they 
ein them, neither of which belong to them; for they te 28 20 . 
he 4 only mn a judicial capacity. | bitrator, nor 


have any legiſ- 


lative authority, but act in a judicial capacity. 


2 


The proper bill of peace was a former one, brought by the A vill of peace 
br 1 of this manor, for ſuch a bill may as well be brought may as well be 
J \enants againſt a lord, as by a lord againſt tenants ; but even gone Fo 
at bill was diſmiſſed, upon the ſuggeſtion of this ve 

plain 


* 


2 — q _—_ 3» ww 
* 3 
* 7 » . hy 


. 
—_ 


lord, as by» pflaintiff Mr. Conyers himſelf, that they ought 
1 * proceed at law Ys therefore thither let * 
not apply improperly for relief in that court which 
Had abſolutely inſiſted had no power of relieving, Thy 
cones very near the caſe of election, for he has choſen y 
= and therefore let him ſeek bis remah 
El lordihip for theſe reaſbins ordered the 
s lordſhip e reaſons orde! injunction u 
n 


(B) Bills of diſcovery, and herein of what th 
| . there ſhall be a diſcovery. Jay 
February che gth 1737. 
| Phipps v. Steward. 


Ane 1 Robert Cowan intending to leave England, dedx. 

ed to the plaintiff he had made his will, and that x 

DL 286 ] giving his perſonal eftate to his daughter and the bend 

her body, he had limited the ſame to the plaintiff. 

White a ſuit is Some time after Sir Robert Cowan died, the dau 

depending in, married the defendant ; and upon a ſuppoſition that tht 
the eccleſiaſtical ; * : . 

court ſor an ad- WAS NO Will, adminiſtration was applied for by the damm 

- miniſtration, a in the ſpiritual court; pending a ſuit there, the preſent hi 


— 2 was brought by the plaintiffs to have an account of th 


for an account perſonal eſtate. 


of the perſonal FR : 
eſtate, The reaſon why a bill is allowed to be brought before probate is, that the c 
ſiaſtical court have no way of ſecuring the effects in the mean time. 


A deviſe of per- To this bill the defendant demurred, for that there m 
ſonal eſtate to A ſuit now depending in the ſpiritual court for admin 
A. and che heirs tion to the perſonal eſtate of Sir Robert Cowan. 

of NOS Lord chancellor oyer-ruled the demurrer, and fad, it 
ſolemnly deter- the caſe of Powis v. Andrews, a bill of this nature 
mined that allowed before probate, and that determination was fount 
NN ed on a former caſe of Japhet Crooke in the time of It 
whole geg 89 Harcourt, relating to the will of Mr. Hawkins. («) 

the firſt taker, © 
(a) i Vern. 106. Wright v. Blick, and « Vern. 49. Dullwich Gollege v. Jackſon, 


. "The reaſon for theſe caſes is, that the eccleſiaſtical cn 
have no way of ſecuring the effects in the mean time, l 
did he know there was any ſolemn reſolution, where 1 

ney is entailed in the manner the teſtator has done hete 

that the whole of it ſhall go to the firſt taker. The cat 
Colvel v. Shad well in the time of lord Cowper is to l 
oontrary. miner Pe 4 5 | 5 | 4 


His lordſhip reſtrained- the defendants from receiving 
more of fir Robert Cowan's perſonal eſtate till further 


; 37 ” 


January the 23d 1738. 
- Woodcock v. King. 


1 was in this caſe laid down by lord chancellor as a Where a bill is 
general rule, that where a bill is brought for a diſcove for a diſcovery 


merely, you 


perely, and prays no relief, you cannot move to diſmiſs cannot move to 
| for want of proſecution, but can only pray an order diſmiſs it for 
pon the plaintiff to pay to the defendant the coſts of ſuit el, profe- 


cution, but pra 

o be taxed by a maſter. an mica 
| on the piaintiff 

; to pay defendant the coſts of the ſuit to be taxed. 


C A8 154. 


February the 28th 1738. [ 287 J 
Atkins v. Farr. CASE 155. 


HE plaintiff in the original bill, and daughter of the The defendane 
preſent plaintiff, did thereby charge, that being a el usa gave 


Ingle woman, - ſhe became acquainted with the defendant, ad. 7 34-1 
ſho made his addreſſes to her by way of courtſhip, and nalty of 200ol. 
Ir marriage, and ſhe conſented thereto ; and that on the n 
Ih of February 1732 he voluntarily executed to her a not marry her 
jond in the penalty of 10007. on condition that if the de- wars — 


ndant did not marry her within a twelvemonth after date, . 


e would pay her 500/. pay her 5ool. 

£ Soon after, un- 

pretence of reading it, he took it againſt her conſent, and carried it away with him. 

be bill brought for $ delivery of the old bond, or if cancelled, that he may execute a 
v one, | The plaintiff in the original bill dying inteſtate, the mother, as adminiſtratrix, 
nd — tne d to the gool. revived againſt the defendant. The plaintiff, as the bond 

gone by the default of the defendant, is therefore intitled not only to a diſcovery 
but relief by payment of the money, and the defendant decreed to pay what is due 
vr the principal ſum of 300l. in the condition of the bond, with intereſt for the ſame at 
ne of 4 per cent. from the day of filing the original bill. 


On the 15th of March following, paying her a viſit, and 
wing he was defirous to read the bond, ſhe fetched it 
im, and at the defendant's requeſt gave it him to read, 

o took it, and againſt her conſent put it into his pocket, 
ad immedi went away with it; but coming to her 
gan the next day, ſhe inſiſted on the bond, but he pretend- 
Ahe had burnt it, and would execute another bond of the 
te purport, and deſired her to get it drawn. She according- 
plied to the perſon who drew the former bond, and he 
purſuance of the defendant's directions ingroſſed a new 
nd to the ſame effect with the other, and the defendant 
promiſed 


336 


ted that in 1732 he became acquainted with Mary Atking 


bond conditioned for a marriage within twelve month 


pocket, and that ſhe did not, within twelve months aft 
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bond, brought her bill of revivor againſt him. 


1 


Hu Bill. | 
promiſed to execute the ſame, but afterwards abſoluich t 
fuſed to do it. And ſhe! therefore by her bill praxdy 
the defendant might be decreed, if he had not can 
the bond, to deliver the fame again, and in caſe he jy 
deſtroyed it, then to execute a bond of the like tenor. 
The defendant by his anſwer to the original bill, any. 


but that ſhe was then, and before, a woman of very bat 
fame and character, and had been an orange pirl in i 
playhouſe, and that he never made any addreſſes to hay 
except fuch as are uſually made to women of ill charaghy, 
and that during his acquaintance with her he did execute 


but when he executed it, apprehended it would not hed 
any validity againſt him; and that about two months af 
the execution of the bond, ſome difference ariſing between 
them, ſhe of her own accord delivered him the bond, te. 
ling him at the ſame time (he had a gentleman would & 
better for her, and that he then put the bond into hi 


her giving up the bond, inquire after or aſk for the ſans 
till the demand ſet up by her bill, and that he never pm 
miſed to give her any bond of the like effect, or ever gar 
directions for any other to be drawn, and inſiſts as fl 
delivered it up voluntarily, that he ought not to be obliged 
to execute any other bond. 

The plaintiff in the original bill dying inteſtate, and the 
mother having taken out adminiſtration, and thereby be 
come intitled to the 5oo/l. due from the defendant by lis 


Lord Chancellor. The plaintiff in the original bill ha 
certainly an equity founded on the bond's being gone N 
the default of the defendant, on which ſhe might has 
had her remedy at law, and therefore was intitled not och 
to a diſcovery, but relief by the payment of the money; 
and though the proof of the bond's being forced from if 
is by one witneſs only, it is no objection in this cake, 
the plaintiff herſelf was intitled to make oath of the los 
the bond, and that it was thus taken from her; and # 
this fact is proved by the oath of one witneſs againſt ti 
oath of the defendant in his anſwer, and as there is lk 
wiſe proof of the defendant's offering to execute a * 
bond, that is a circumſtance ſupporting the evidence 
this ſingle witneſs, ſufficient to take it out of the 
rule ; nor are there any collateral circumſtances to bar her 
for no other averment was neceſſary to be made at 15 


had the bond; than that the money was not paid ; and 
he has by the defendant's fault loſt the bond, ſhe has 
kciently averred it in her bill; nor was there a neceſſity 
t the promiſe. ſhould have been reciprocal in this caſe, 
any occaſion for the court to relieve againſt the penalty 
the bond, becauſe it is not inſiſted on by the original 
|, which is brought merely for the 5oo/. which muſt 
conſidered as the ſtated damages between the plaintiff 
d defendant. _ | 

His lordſhip therefore ordered that it be referred to a 
r to compute what is due for the principal ſum of 
hol. mentioned in the condition of the bond, with inte- 
for the ſame from the day of filing the original bill, 
the rate of 4 per cent. per ann. And decreed the de- 


» _ © wh © CET wy” 


=> 


ant to pay what ſhall be fo found due to the plaintiff, 

auc the coſts of this ſuit, 

. TY 

0 November the 24th 17 38. 

g Dun and others — — Plaintiffs. 

5 Coates and Balguy — — Defendants. Cazn 156, 
0- HE defendants had inſtituted a ſuit in the eccleſiaſti- This court 


—_— 
ce 


cal court for church rate, to which there was a 2 2 Far? 
om pleaded of ſomething done in lieu of the rate, and diſcovery in aid 
at plea admitted. of the juriſdic- 
And now a bill is brought here for an injunction to {99.97 desc!“ 
the defendant's proceedings in the eccleſiaſtical court, becauſe they are 
to be relieved againſt the rates, and to compel a diſ- <2p#ble of com- 
ey from the defendant Balguy of the value of the re- LN 
kuve real and perſonal eſtates of the ſeveral inhabitants ſclves. 

the ſeveral pazithes and places in the bill mentioned, [ 289 ] 
hom the money collected by means of the ſaid rates 
been diſpoſed of. By 
The defendants demurred to ſo much of the bill as 
lit to ſtay the proceedings in the eccleſiaſtical court by 
unction, and alſo as to the diſcovery prayed thereby, as 

matters contained in ſuch part of the bill as they de- 
ed to were properly cognizable in the eccleſiaſtical 
In, and, if true, ought to have been infiſted on there, 
common law, and was not a proper foundation for a 
in this court. a 
1 Lad Chancellor. This court will not admit a bill of hefe ere is 


a cuſtom plead- 


Wery in aid of the juriſdiction of the eccleſiaſtical court, ed to a ſuit in 


= & 


8 


2 7 ie eccl n 
Alle ; , the eccleſiaſtical 
5 2 they are capable of coming at that diſcovery them- tbe ecclel 
i church rate, and 
* the plea ad- 
Vor. I. Xx 1 | 


Bill; 337 
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mitted, they 
may procced to 
try the cuſtom ; 
but if denicd, 
tis a ground 
for a prohibi- 
tion, 


Car 157, 


Where a bill is 
brought for the 
diſcovery of 
concealments of 
a bankrupt's 
elftte, the court 
will not allow 
the defendants 
to look into 
their depoſi- 
tions taken by 
the commiſ- 
Miſſioners be- 
fore they put in 
their anſwer, 


. 290 


C8 158. 
A huſband te- 


nant tor life, 
remainder to 
his wife for 
life, he brings 
a bill alone for 
the opinion of 
the court upon 
the ſettlement; 
objection for 
want of making 


. MARRIAGE ſettlement having been made of > 


Bill. 
If there is a ſuit inſtituted in the eccleſiaſtical colt fot 
church rate, and a cuſtom pleaded of a certain ſum in jg 
of the rate, or ſomething done in the room of it, and ti 
plea admitted, they may proceed to try that cuſtom In the 
ſame manner as a modus; but if the cuſtom is denied, j 
would be a proper ground for a prohibition, propter jig 
tionis deſectum in curia eccleſiaſtica, for the trying of th 
cuſtom 1s the province of the common law. 
His lordſhip was of opinion it was a good demurrer, 
therefore ordered that the fame do ſtand and be allowed. 


Hil. Term 1747. 
Boden and others, aſſugnees of Dellow a bankrupt, b. 


Dellow and others. 


HE aſſignees ſuſpecting the bankrupt had made 

cealment, examined a great many of his relations 
Guildhall, and have now brought a bill againſt the fan 
perſons for diſcovery of thoſe concealments. 

Mr. Green moved on the part of the defendants, th 
they might be allowed to look into their depoſitions befan 
the commiſſioners, in order to make their anſwers ca 
ſiſtent. 

Lord Chancellor. I will not grant the motion; fora 
truth is always uppermoſt, they may, if they pleaſe, pu 
in an anſwer conſiſtent with what they have already ſon 
in their depoſitions, ſuppoſing they are true; if fall, f 
ſwore at their on peril, and I will not give leave tok 
them, merely for their own ſecurity, that they ſhouldnt 
ſwear differently in one from what they have done in 
other. 


(C) Who are to be parties to it. 


February the 8th 17 37. 
Herring v. Yoe. 


tain lands on the huſband for life, remainder to l 
wife for life, with divers remainders over; the preſent 
was brought by the huſband in order to have the op 
of the court whether a certain parcel of land was nat! 
tended to be included in that ſettlement. 4 

There was an objection taken at the hearing of the c 
that the wife was not made a party. 


1 


allowed. 


ut ſhould be of opinion againſt the huſband, ſuch decree 
wid not bind the wife; his lordſhip therefore ordered 
e cauſe to ſtand over, that the wife might be made a 


y 
« * 


(D) Bills ot review *. 


June the 29th 1738, at Lincoln's Inn Hall. 
Catterall v. Purchaſe. | Caron 50 


Na cauſe that came before the court upon a bill of re- Ov arzuing a 

view to read ſome charges out of the original bill, the - cu pai 
kintiff offered to ſhew ſome errors in the decree. To what appears 
x it was objected, that no errors in the decree were Cog- 9 the face Fo 


zable but what appeared on the face of the decree, and head only, 


erefore any evidence of errors but from the decree itſelf but after a de- 


ſed. | murrer over- 


o . I d, | 1 2 
Lord Chancellor. It is true on arguing a demurrer to lf may — 


bill of review, nothing can be read but what appears on any evidence as 
e face of the decree ; but after the demurrer is over- * *<-hearing, 
kd, the plaintiffs are at liberty to read bill or anſwer, or - 
other evidence as at a re-hearing, the cauſe being now 

qually open; to which purpoſe the caſe of Jackſon v. 

rancis was cited by Mr. Brown, 


(E) Croſs bills +, [ 291 ] 


January the 12th 1738, 
Creſwick v. Creſwick. Cas x66. 


T was. in this caſe laid down by lord chancellor as a Where a defen- 


general rule, that where the defendant in a croſs bill, _ mY 3 = 
ho is plaintiff in the original, is in contempt for not uff in = 9%" 


* : 7 AM. . tempt for not 
to ſtay proceedings in the original cauſe, till ſuch — 42 


er comes in; but the plaintiff in the croſs bill may anſwer, che pro- 
we publication in the original inlarged to a fortnight per motion 1»to 
ſer the anſwer to his bill is come in. r 


cation in the 
original to a fortnight after the anſwer is come in to the croſs bill. 


4 


Vide Ack. 40. 117. 178, 179. 529. 534-—3 Ak. 26. 33. 38, 39+ 


Vide 3 Ak. 8. by 
; X 2 (F) Sup⸗ 


Bill, 339 
Lord chancellor allowed the objection, for he ſaid if the the wiſe a party 


ting in an anſwer to the croſs bill, it is irregular to ginal, is in con- 


- X 3 — r 1 10 
3 8 * | _ =x 3 2 


34⁰ 7. +: 


(F) Supplemental * bills, 
March the 19th 1736. 


Brown v. Higden. 


Cassz 161, 


It is a conſtant N original bill was brought by a creditor agai 
rule, that mat- A Higden as adminiſtratrix of - 4 who bn 
8 ried woman, her huſband was alſo made a party. 
bill, muſt come Before the cauſe was heard, the wife dies, and the ht. 
1 wayof ſup- band took out adminiſtration de bonts non, &c. of A. 
Duck tenor which the plaintiff amended his bill againſt the huſband, 
to which amended bill the defendant demurred ; fir a 
matter which happens ſubſequent to the original bill, un 
not be put into an amended bill, but a bill of revivor an 
ſupplemental bill ought to be brought. 
Mr. Verney for the plaintiff inſiſted, that in equity th 
ſuit abated only Rn ; the wife, and cited the caſe df 
Humphreys v. Humphreys, 3 Wms. 349. there the bi 
charged, by way of amendment, matters which aroſe aft 
filing of the bill, and therefore ſeemed a proper caſe for 
fupplemental bill; and though this was pleaded to the hi 
yet the plea was over-ruled, for that ſuch matters ma 
charged either by way of ſupplemental, or by way d 
amended bill. | Te 
Though by tle Lord Chancellor. I am of opinion, that the dem 
B terry ought to be allowed, for I take it to be the conſtant ru 
upon death of that matter ſubſequent to the original bill muſt comet 
one defendant, way of ſupplemental bill and revivor : beſides the fuitabat 
yerit mult dez, intirely by the death of the wife; for the huſband who! 
reſtrition, that before joined for conformity only, has an intereſt nos 
the ſubje& mat- and though by the ſtatute of the 8 Will. 3. a ſuit ſhalln 
— 5p bill is abate upon the death of one defendant, but ſhall go 
thereby. againſt the others, yet it muſt be taken with this reſtriction 
provided, the fubje& matter of the bill is not hurt by 
death of ſuch defendant. © © | 


| 292 J (6G) Bill to perpetuate teſtimony of witnells, 
| Vide title Evidence, Witneſſes, Proof. 
Bill. Vide title Award. 

Bill. Vide 1 tle Anſwers, Pleas, and Demurremi. 
Bill. Vide title Amendment. 


— q 


%. Ti 


* Vide g Ak. 1 33. C A j 


Bonds and Obligations, 


C AP. XIX. 


Bonds and Obligations *. 
February the 1ſt 1737. 
Ramſden v. Jackſon. 


USANNAH Ramſden having entered into a bond Cass 163. 
for the payment of a conſiderable ſum of money to the 

defendant at her death, in the nature of a legatary diſpo- 

tion of ſo much ſecured by bond, and the defendant hav- 

ing obtained judgment on the bond againft the plaintiff 

her executor, the bill was brought by him to have the 

bond and judgment ſet aſide, ſuggeſting there was no con- 

ſideration for entering into it, and that it was obtained by 

jmproper means. 

Lord Chancellor. I am of opinion againſt the plaintiff 
on the merits, that the bond is a good one, and therefore 
the only queſtion will be on what terms the plaintiff ſhould 
be relieved againſt the recovery at law; and ſome relief he 
s clearly intitled to, the judgment being for the whole 
penalty of the bond. | 
For the plaintiff it was inſiſted, that he had a right to be 
relieved not only againſt the penalty, but likewife againſt 
the principal ſum in the condition of the bond, or part of 
it at leaſt, it being ſuggeſted that there is a deficiency of 
perſonal aſſets, and the plaintiff chargeable no further than 
he had aſſets. | 
The fact as to this was, that the plaintiff here pleaded 
wn eff factum to the bond at law, and had a verdict againft 
tim, and judgment in the uſual form, de bonis teſtatoris, 
ſed non de bonis propriis. And it was admitted the plain- 
ut in this reſpe& ſtands exactly in the ſame light as he 
would at law; and the queſtion is, Whether, when an 
executor pleads non of fattum, non aſſumpfit, &c. and 
erdict againſt him, that will not amount to an admiſſion 
af aſſets ? or if after ſuch verdict, he may till defend him- 293 ] 
el, by denying aſſets, and that matter be controverted on 
ſheriff”s return to a ſcire fieri, inquiry, or otherwiſe ? 


— 


— 


vide Blackſtone's Reports, vol. 1. 517.—Vol. 2. 706. 760. $43. 958. 
_ 111. 1117.—1 Burr. Rep. 434.—3 Burr. 1370. to 1375. 1508, 
569.—4 Burr. 2069, to 2072.,—5 Burr. 2611, to 2614.—2 AK. 16. 31. 


i b4- 144. 154, 190. 287. 420. 426. 509.—g Ak. 91, 481. 555+ 


CATS 7˙ OE Q 
r ETC Cn hs : 


* 


Mr. 


o 
** — . 


Mr. Fazakerley for the defendant inſiſted, that the jy, 
dict was an admiſſion of aſſets, and that this caſe Was the 
ſame with a judgment confeſſed by an executor, or jy 
againſt him by default, and upon his memory referred u 
a caſe in Salkeld's Reports, where it had Bea ruled: by 
admitted the executor was not chargeable de boni; Proprii 
in reſpect of his falſe plea, which he ſaid, and it was a 
by lord chancellor, held only in the caſe of ne unques i. 
cutor pleaded : but that the executor in this ak hay 
thought fit to put his defence on the denial of the exec. 
tion of the bond, and not having pleaded p/ene admini n. 
vit, or by plea admitted aſſets to ſuch ſum, and rien ul 
&c. or made uſe of any defence of that kind, he canny 
now reſort to any ſych matter, or have the benefit there 
by any ſubſequent proceeding, that executors were in thi 
reſpect only upon the ſame foot with all other perſons ; ad 
nothing 1s 2 eſtabliſhed than this rule, that no adv, 
tage can ever afterwards be taken of what might have ben 
inſiſted on by way of defence, and pleaded to the action: 
nothing pleadable puis darrein continuance, which was i 

e at the time of the plea pleaded ; he obſerved likenik 
that the diſability a defendant at law was under, of making 
a double defence, gave occaſion to that proviſion in the 
ſtatute for the amendment of the law, the 4 47. c. 16. 
4. with regard to pleading ſeveral matters; there was 
occaſion, otherwiſe for any ſuch a law in the caſe of ex- 
cutors, nor any reaſon for purſuing it now in thoſe cal, 
though it is every day's practice: for if an executor after 
verdil againſt him on ſuch a plea as this, or any of tle 
like kind, may afterwards ſay he has no aſſets ; that me. 
thod of proceeding will be equally beneficial to him, and 
there wauld be no occaſion ever to apply to the court fat 
leave to plead plene adminiſtravit, and any other ple 
That the executor here might have applied to the cout fn 
leave to plead double, but not having done fo, the cal 
ſtands upon the ſame foot it would have done before tit 
act. 

Lord Chancellor. I agree with Mr. Fazakerley ; theft. 
tute for the amendment of the law is quite out of the quel 
tion; the name of the caſe hinted at by Mr. Fazakerle) 5 
Rock v. Leighton, Salk. 3to. but on looking into th 
caſe, I find-the reſolution there, goes only to a judgn® 
had againſt executors, either by confeſſion or default, bu 
no further ; that the rule is in general as has been 15 
down, that advantage cannot be taken afterwards, of win 


might have been pleaded to the action; as for intent 


Bonds and Obligations. 


ne eaſe of a ſcire facias on a judgment, nothing ean be 
leaded thereto, which might have been pleaded to the 
jon; but though I am inclined to think the verdict was 
u admiſſion of aſſets, yet I will not give an abſolute opi- 
jon, becauſe the cauſe muſt be poſtponed at preſent, in 
der that the will may be produced, and the ſtate of the [ 294 1 


ſets laid before the court, and the diſpoſition by the teſta- 


ix of her real and perſonal eſtate ; the fact, whether there 9 3 
ere aſſets or not, being diſputed by the parties (a). gt Foot 


V. B. The bond againſt which the relief is prayed, be- A voluntary 


: a - ö bond in equi 
ing a voluntary one, it was admitted clearly it muſt be gb — 


poſtponed in equity to debts by ſimple contract; and poned to debts 
alſo that where 12 is claimed in conſideration of on Gmple con- 


1 p . tract, if claimed 
money lent, and the perſon fails in proving his con- 5 mongy lag, 


ſideration, 8 ſhall not r. allowed afterwards to ſet and tbe perſon 
it up as a voluntary bond (%. fails in provi 

P ** ( , his aha 7 10g 
tion, it cannot be ſet up afterwards as a voluntary bond. (6) Prec. in Chan. 17. 


This point coming on again, whether the plea of non ar am executor 
f faftum admitted aſſets, lord chancellor held it did, and Ec 9 & 


factum to a 


ad he had ſeen lord chief juſtice Holt's report of the caſe bond, and not 
if Rook v. Leighton, where the very caſe now in queſ- plene admint- 
ion was put by Holt chief juſtice, who ſaid, the law was 1 
he ſame as in the caſe of a judgment by default againſt an verdict take ad- 
xecutor, though that is not mentioned in the report of 0 _ 
e caſe by Salkeld. winded to the 
action. The 


Near of non eſt factum only is an admiſſion of aſſets, and held the ſame as in caſe of a judg- 
deut by default againſt an executor. 


Decreed that the plaintiff ſhould be relieved againſt the Can be relieved 


enalty of the bond, on payment of principal and intereſt, — 
x, without any regard had at all to the queſtion, whether — by pay- 


the executor had inci ing principal 
' bad aſſets or not to pay ſuch principal and dug princ 4 


without regatd 
; ws ks Roving 
* - ets Ox uot. 
Michaelmas Term 1738. 
Bower VU, Swadlin. * ASE 16g. 


N obligee gave a releaſe to one of the obligors in a A releaſe to ons 
" bond, the bill brought by the repreſentative of the e 9 
gee, and likewiſe by a truſtee under the aſſignment of equity as well 
3 for the ſum conditioned to be paid by the 35 in law. 


The 


24 Bond and Obligations, 

The defendant. inſiſted by way of plea, that a rex 

n Har a 15 rant 
Where there i Lord Chancellor. There is no doubt but a relay 
an aſſignment one obligor is a releaſe in equity to both, as wel xj 
* 4 hers, JaW 3 but if there be an aſſignment of the bond in tit 
precedent to a» the benefit of others, precedent to the releaſe; though tx 
releaſe, though affignment be with or without conſideration, it will bez 
Tres conf... material queſtion, whether the obligee could releaſe, of 
be a. material it could operate to the releaſee, as he muſt be preſumed i 
quettivn, —— have notice of this aſſignment, being himſelf a truſtej 
— e the aſſignment; and every man is ſuppoſed to be conula 
e of a deed to which he is a party. _ 
operate to t | 


releaſce, as he is a truſtee in the aſſignment. Every man is ſuppoſed to be conulantali 
deed, to which he is himſelf a party. 


[L295 ] His lordſhip directed that the cauſe ſhould ſtand orf 
ae the defendant had anſwered to the date of the releaſe; fn 


it does not appear at preſent, whether the releaſe was pr: 
cedent or ſubſequent to the aſſignment. 


February the 28th 1738. 
Atkins v. Farr. 


Vide title Bill, under the divifien, Bills of diſcovery, a 
herein of what there ſhall be a diſcovery. 


— 4 


CAP. XX; 


Bottomry Bonds, 


| January the 18th 1750. 
The earl of Cheſterfield executor of Spencer v. Janſen, 
\ | Vide title, Catching bargain. 


L 345 J 
As. 


Canon Law. 
June the gth 1737. 
Sir Henry Blount's caſe, 
xd Chancellor. 


C chivalry againſt fir Henry Blount, 
zronet, for aſſuming and uſurping arms, &c. as his own 
oper arms, which neither he nor any of his family ought 
dear. In the progreſs of this cauſe, an allegation was 
chibited by the defendant, ſetting forth that all pedigrees 
hatſoever muſt be ſigned by the proper hands of the par- 
s, requeſting ſuch entries to be made in the books be- 
ging to the college of arms, and then objects to the 
alidity of ſome of the entries in the ſaid books, as not 
ing ſigned, and therefore no credit to be given to them; 
this allegation was rejected by the judge of the court 
chivalry, and the defendant petitioned the court of 
hancery, in order to obtain a commiſſion of delegates to 


tition, infiſting that no appeal lies but only from a defi- 
ve or final interlocutory decree, having the force of a 
nitive ſentence. | 
Lord Chancellor. IT obſerve no objection has been 
ade to the juriſdiction of the court of chivalry, but only 
appeal from an act of that court in their ordinary juriſ- 
tion ; and therefore as it is not inſiſted on in fir Henry. 
lount's petition, it muſt be thrown out of the caſe. 

There are two queſtions ariſing upon the preſent caſe. 
Firſt, Whether an appeal will lie from any ſentence of 
court of chivalry, except a definitive one, or from ſuch 
ſentence as is termed in the civil law, gravamen irre- 
rabile? | 

*condly, Whether this particular ſentence of the court 
Chivalry is a gravamen irreparabile? x 


M proceed according to the rules of the civil law, ex- chivalry pro- 


the civil law, 


and arms. 


AP foul, Ty cCourſe 


— C — L - 7 — —— * 
2 — r * — — — — 4 


SUIT was inſtituted in the court of C i. 


termine the ſaid appeal; on the other ſide there is a croſs [ 296 


It has been admitted on all ſides, that the court of chi- The court of 


ceed according 


R m caſes omitted, and there they are governed by the to the rules of 


* caſes omitted, and there they go according to the courſe and cuſtom of chi- 
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courſe and cuſtom of chivalry and arms, and it is @ 1; 
down in 4 Co. 425. 

There hath been no precedent cited in the arguing d 
this caſe as to the cuſtom or courſe of the court of ci. 
valry in this particular reſpect, therefore it muſt be bro 
under theſe rules of the civil law with regard to 8 
that is, ſo far as the civil law has been admitted in Eng. 

land, / 

By the _ By the canon law, you are admitted to appeal from il 
Aged om grievances in general, but in the civil law, only where ge. 
all grievances in Vamen eft irreparabile. 
general; but as 

the court of chivalry is governed by the civil law, this court will not grant a commiſſion ff 
delegates upon an appeal from any interlocutory order of that court, except only where thas 
is a definitive ſentence, or ſuch a one as is termed in the civil law, gravamen irreparabile, 


The authors upon this head are very numerous, but u 
ſhew that this has been allowed in England, I ſhall ment 
only Clark's praxis curiæ aamiralitatis Angliæ, who bu 
author of undoubted credit, and very full upon this head, 
His lordſhip then cited ſeveral inſtances out of the 50h 
and 5 iIſt chapter. 

Theſe rules are extremely clear, and very applicable t 
the preſent purpoſe; for, 150 the author, although t 
party propounds exceptions to witneſſes, and the court 
admiralty reject them, yet there can be no appeal; forin 
the appeal from the definitive ſentence, you may equi 
propound the ſame” exceptions, nor are you preclude 
from it. This is the rule then of the civil law, in the 
proceedings of the court of admiralty, and founded ups 
very good reaſon, for elſe it would make cauſes there un 
neceſſarily tedious, if appeals ſhould be allowed upon eve 
trifling or ſuppoſed grievance : this had great weight wil 
me in the argument, and upon ſearch made in the court d 
admiralty by both ſides, there is no precedent to be fou 
of an appeal of this kind. 
Doctor Paul cited a caſe of Grundel and others 2821 
Gawne and company. 3 
297] This ſuit commenced in the court of admiralty in Ja 
- nuary 1705, and heard at the delegates in March 1706; 
was brought for wages due to the plaintiffs as mane 
and prayed that the defendants might ſet forth, wheth 
they were owners of the ſhip Speedwell, bound on 29 
age from the port of London to the Eaſt Indies; 
libel or ſummary petition was admitted, and the d 
dants gave in an anſwer upon oath, but inſiſted they * 
not obliged to . diſcover upon what voyage the wy 


* 


und, becauſe it would 2 to the penalties of 
» ſtatute of the roth of king Will. made in favour 
\ the Eaſt India company; but notwithſtanding, the judge 
the court of admiralty decreed that they ſhould make 
i her anſwer as to their reſpective intereſts in the ſaid 
p, and whether they were or were not owners at the 
me in the ſummary petition mentioned. From this act, 
he defendant appealed to the delegates, who pronounced 
wainſt the appeal, remitted the cauſe, and condemned 
Gawne and company in coſts. 

But this differs widely from the preſent caſe, for the 
hadze of the court of admiralty there had committed an 


or, which was gravamen irreparabile ; for if the defen- 
ant had anſwered, the cauſe would have been at an end, 


er by the confeſſion they mutt neceſſarily have made, their 
ion own anſwer would have deſtroyed them. 

2 in the caſe of the earl of Coventry in 1701, againſt 
e regory King, which was in the nature of a criminal 


yroſecution, for having, contrary to his oath and the duty 
vf his office, as Lancaſter herald, cauſed the arms of his 
ther to be impaled with falſe arms, &c. King gave a 
nepative anſwer to the libel ; but it being inſiſted on behalf 
of lord Coventry, King's anſwer ſhould be on oath, fo 
kr as he was obliged by law to anſwer, it was alledged by 
he defendant, that the ſaid libel contained criminal mat- 
ter, and therefore lord Coventry's petition ought not by 
to be admitted, and prayed the ſame to be rejected; 
but the judge decreed he ſhould give his anſwer on oath to 
luch of the articles as he was obliged by law to anſwer. 
Upon an appeal to the court of delegates in 1702, they al- 
bred the appeal from the interlocutory order. 

This too is very wide from the preſent caſe, for if King 
lad made a confeſſion upon oath, the cauſe would have 
een over; and therefore it was gravamen irreparabile, 
ad cannot be uſed as an authority for ſir Henry Blount, 
for his caſe depends upon different circumſtances. Then 
the queſtion will be, Whether this decretal order be gra- 
women irreparabile? By the laws of the college of arms, 
Ul pedigrees entered in their books muſt be figned by the 
pes requeſting ſuch entries to be made, and all the an- 
tient books are ſo; and it has been held, that no pe- 

in law is good without it; and then fir Henry 
on goes on, and applies this to books produced in his 
e. 

This is rather an allegation of a matter of law, and 
neceſſarily be open, even after a definitive ſentence, 
y 2 nor 
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nor will fir Henry Blount be prechaded from any 2dvantyy 
D 298 ] he may make of it before the court of delegate, 5 
| courts have a right to enquire of their officers, wht | 
the uſual practice of their courts; this is the cond 
method in the King's-bench, and at trials at if priu; x 
1 Salk. 281. it is laid down, that upon an appeal from 
definitive ſentence, the judges delegates will certain 
ado of this very allegation or allegations to the lis 
effect. | 
The preſent caſe is not near ſo ſtrong as the infancy 
put by Mr. Clark in his Praxis, &c. who is clear of qq. 
nion, that in the inſtances he mentions no appeal would lie 
An objection was taken in the arguing of this caſe, th 
the lord chancellor, upon a petition for an appeal, is not ty 
try the merits of the cauſe ; this is undoubtedly true, by 
then the lord chancellor muſt determine whether an xy. 
peal will lie or not, though he will not enter into the me. 
rits, or decide whether the judge of the court of chin 
has properly rejected the allegation. | 
It has been faid there can no great miſchief enſue, i 
ſuch a commiſſion ſhould iſſue out of the court; but vb 
weighs with me is the making a precedent for future ;. 
plications to chancery of this kind; for it would be d 
miſchievous conſequences to allow of ſuch dilato - 
peals, becauſe as the court of admiralty proceeds by the 
ſame law, it would be an authority for ſuch ſort of appeal 
from the interlocutory orders of that court, and would 
create great expence and delay, and the ſuitors there at 
re. neceſſitous for the moſt part to allow of any affect 
ays. 
or theſe reaſons I am clearly of opinion, that there l 
no foundation for fir Henry Blount's petition, and ther 
fore it muſt be diſmiſſed. 


March the 3oth 1739. 


Cazr 165, Tones v. Bougett. 


A perſon”ag- M R. Bougett inſtituted a ſuit in the eccleſiaſtc 


— - * court, upon a contract of marriage, againſt Mrs, 


ſentence in tte Ann Jubert, who pending that ſuit inter married Wl 
eccleſiaſtical the appellant ; a ſentence was pronounced in favour of Us 


court, may have contract, a child of that marriage was born, and the wit 


a commiſſion of 
delegates, tho“ was dead. 


he was no party 
to the original ſuit, ö Mr 


Mr. Jones, who with the child was very much intereſt- 
| in this ſentence, though no party to the original ſuit, 
tioned for a commiſſion of delegates to review the ſen- 
on the ſtatute of the 25 Hen. 8. 

Upon citing ſeveral authorities from the canon and ec- 
faſtical law, where perſons aggrieved by, and intereſted 
ſentence, may have a commiſſion of delegates to re- 
ew, though no parties to the original ſuit. A commiſ- 
on Was dir ected 


rr. 

Carrier. 

February the 23d 1743. 

nee and Baxter, aſſignees of Tollet, a 3 
bankrupt, ” F GT - Plaintiffs. 

eſcot, and others, — — Defendants. 


Ide title Bankrupt, under the diviſion, Rule as to prin- 
cipal and factor. 


— 1 — — 


'C A P. XXII. 


Caſes, 


Where they are miſrepo:ted, 
An anomalous caſe, 
Caſes imperfect, oz denied to be law, 


(A) 
(B) 
(C) 


(A) Where they are milrepozted. 
November the 24th 1738. 
£0 Baoycot v. Cotton. 


le title Portion, where the caſe of Cave v. Cave, 
2 Vern. 508. is mentioned. 
(B) An 


— — 
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| 
4 
ä 
1 
1 
1 


1 
1 
V 
4 


Caſes. 


5) An angmalous tale. 
November the 24th 1738. 


Boycot v. Cotton. 


Vide title Portion, where the caſe of Jackſon v. Fanal 
2 Vern. 424. is mentioned, | 


[ 300 J (C) Cales imperkec, oz denied to be Law. 


January the 22d 1753. 


Ex parte Coyſegame. 


Vide title Bankrupt, under the diviſion, Rule as to am 
ties under commiſſions of bankruptcy, where the obin 
opinion in Miles v. Williams and his wife, 1 Vm 
255. is mentioned. 


Auguſt the 14th 1750. 
Ex parte King. 


Cann 266. EL was faid by Mr. Ord it was determined in the caſe 
Pope v. Onſlow, 2 Vern. 286. where A. had ts 

mortgages upon different independent eſtates of the mot 

or, one a deficient ſecurity, and the other more tl 

ufhcient ; that the mortgagor ſhould not redeem thei 

without making good the deficiency of the other ſecunt; 

The caſe of Lord chancellor ſaid he was not ſatisfied that this\ 
Pope v. Onſlow, the eſtabliſhed rule of the court; and upon looking i 
a Vern. 289. the caſe above, found it very imperfect, and therefore f 
vac not ko be clared he would not have it cited for the future, til it h 
cited for the fu- been compared with the entry in the regiſter's office; 
cn 1 = ſaid farther, he was very apt to believe that the tenemen 


with the re- wert parcel of and held of the manor of Dale, and 
gilter, s the reaſon lord Cowper ſo determined. 
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Catching“ Bargain, 
June the 18th 1750. 


carl of Cheſterfield, and others, execu- 
ors of John Spencer, eſquire, 
„Abraham Janſſen, baronet, 


Lord Chancellor, 
The two chief juſtices, 
Aſſiſted wy] 


{ Plaintiffs, 
— Defendant. 


The maſter of the rolls, and 
Mr. juſtice Burnett. 


OME time in the year 1738, the defendant was ap 
N plied to by Mr. Backwell on behalf of Mr. Spencer, 


which he would give the defendant a ſecurity to pay 
ro, ooo. at the death of the late dutcheſs of Marlbo- 
ugh, in caſe Mr. Spencer ſhould ſurvive her; the defen- 
nt defired he might conſider of it, which he did accord- 
ay, and being again applied to, to lend the 5000/7. on 
e terms aforeſaid, the defendant at laſt conſented thereto, 


upon executed to the defendant a bond dated the 
te day, in the penalty of 20,007. conditioned for the 
ment of 10,000/. to the defendant, at or within ſome 
rt time after the dutcheſs's death, in caſe Mr. Spencer 
buld ſurvive her, but not otherwiſe. 

The ducheſs of Marlborough died the 18th of Octo- 
1744, and in the month of December following, on 
defendant's delivering to Mr. Spencer the bond above 
ntioned to be cancelled, he executed a new bond, 
freby he became bound to the defendant in the penal 


000l, with lawful intereſt on the 19th of April then 


e 


X for the 20,0001. Which was done accordingly. 


* Vide 2 Atk, 133, 194, 135» 136. 251, 


. 


on the 17th of May 1738, carried the 5000. in bank 
s to Mr. Spencer, and paid the ſame to him, who 


to be cancelled, he executed a new one in the penalty of 20,000]. 
Deut to the defendant of 10,0001. with lawful intereſt, on 19 April next, #nd at the 
ne executed a warrant of attorney to impower judgment to be recorded agaiuſt kim 


pext, 


L 3011 


Cas 167, 


The 15th of 
May 1738 de- 
fendant paid 


advance and lend Mr. Spencer 5000/1. in conſideration 50001. to Spen- 


cer, aad the 
ſame day took a 
bond from him 
in the penalty of 
20,0001. condi- 
tioned for the © * 
payment of 
10,000], te the 
defendant, at or 
within ſome 
ſhort time after 
the dutcheſs of 
Marlborough's 
death, in caſe 
Spencer ſhould, 
ſurvive her, but 
not otherwiſe, _ 


The dutchefs 
died OR. 18, 
1744; and ia 
the month ; 
December 2 
following, 

on the de- -. 


20,000]. conditioned for payment to the defendant of fendant's deli- 


vering to Mr, 


Spencer the 


conditioned fot” 
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next, and at the ſame time executed a warrant of att 
to impower a judgment to be recorded againſt him in the 
King's-bench, at the defendant's ſuit, for the ſaid 20,094 
on the ſaid bond; the . defendant: by virtue of the fl 
[ 302 ] warrant of attorney, cauſed a judgment to be made ou on 
the ſaid bond againſt Mr. Spencer, at the defendant's ſui, 

for the faid 20,000). to be recorded in the King's. bench 

of Hilary term next enſuing the date of the ſaid bond, 

In Dec. 19453 In the month of December 1745, the defendant, 
1 the invitation of Mr. Spencer, being with him at his hc 
2000). in part, at Windſor, he on the 14th of that month gave the de. 
and on the 21ſt fendant a bill for 10001. on Hoare and company, in pat 
of March 10091. of the defendant's debt, and on the 21ſt of March folly 

; ing ſent the defendant 1000/7. more by his ſteward. 

On wwe igth of On the 19th of June 1746, Mr. Spencer died; but b 
Jane 1746, 3: fore his death made his will, and after payment of h 
ber before iz debts and legacies, gave all the reſidue of his perſonal eſt 
death made his to be at his ſon's diſpoſal, the preſent Mr. Spencer, provid 
— — alter ed he left no younger child; and appointed the plaintif 
debts, Kc. gave to be guardians of his ſon, and alſo executors in truſ f 


the refdue of him during his minority. 
his perſonal ny 


eſtate to his ſon, and appointed plaintiffs his guardians and executors in truſt, during hi 
nority. | 
The executors of Mr. Spencer, finding his ſpecialty & 
were very conſiderable, ' and that ſuch as were upon ſip 
contracts only, which likewiſe amounted to a very |: 
ſum, would receive but little ſatisfaction through the del 
ciency of teſtator's aſſets, after payment of ſuch ſums: 
Bill brought to were really and bona fide due on ſpecialties, brought a 
3 4 4. to be relieved againſt the defendant's demand, as being 
ant's demand as unconſcionable one, charging that the condition ſtipult 
2 by his ſecurity was abſolute and independent of any c 
nk + 44 op contingency, than that of a grandſon of thirty years of af 
contract. ſurviving a grandmother of eighty; and as the period 
| point of time limited for the payment (which was in d 
The court re- month after the death of the dutcheſs) could not, by * 
lieved only a- fon of her great age and infirmities, be removed t0 K 
gainſt the pe- great diſtance, but was every day a roaching, and in 
nalty and ry Gay _ PP ſum 
judgment, by happened ſoon after; ſo the requiring ſuch a large W 
Aces the T0,0001. for the forbearance of 5000/. for ſo ſhort a 
endant to being at the proportion of 2001. for every 100. was 2 
deliver up the : 4 ry ich the 
bond to be can - Aſurious contract, and ſuch as will never meet with the 
cetled, and to probation or countenance of a court of equity, eſpe 
fatisfa tion Where the demand is made upon the aſſets of an infolve 


the judgment, perſon, to the prejudice and defeating of his other jt 
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joneſt creditors, and of an infant heir and reſiduary legates, uf on being paid 
nd that the executing a new bond to the defendant, after „ ed be 
he death of the dutcheſs of Marlborough, is only a con- due at law, but 
nuance of the former tranſactions, and partook of the j79v'd not give 
ivinal fraud, and that being an unrighteous and uſurious there was pro. 
arzain in the beginning, nothing which was done after- babilis cauſa 
wards could help it; but on the contrary defendant on ac- 8 
uiring ſuch new ſecurity and judgment, and thereby ſeek- cafe far from 
ng to conceal the true tranſaction, did, as far as in him being a favour- 
Ly, add to the firſt fraud, and ought to be reſtrained from one. 
king out execution on his judgment, till the court have 

enquired into and determined upon the fraud, and 

refore tis prayed, that the defendant may be adjudged 

y the court to be a creditor of Mr. Spencer only, for fuch 

ums as he ſhall appear to have bona fide advanced, with 

ntereſt from the time of advancing the ſame, after deduct- 303 
g what he hath received, and that he may be decreed to 

me in, and receive a ſatisfaction for the reſidue of ſuch 

fincipal ſums only and intereſt pari paſſu with Mr. Spen- 

7's other creditors, according to the nature of his de- 

hand, and for an injunction to ſtay his proceeding at law 

ll the hearing of the cauſe. 

july the 21ſt 1747, the injunction was continued upon 

he merits till the hearing. 

Mr. Noel for the plaintiffs. The queſtion is, Whether 

no the executors are entitled to be relieved, on payment 

dthe defendant of the principal really advanced, and legal 

tereſt? Contracts of this nature can be founded only on 

o principles, extravagance and diſtreſs on the one part, 

nd the exorbitant defire of lucre on the other, and taking 

Wantage of the neceſſity of the perſon borrowing. 

Mr. Spencer, by a riotous courſe of life, run behind 

nd, and it is proved he owed about 20, ooo. At this 

he his chief dependance was on the dutcheſs dowager of 

borough, who was then ſeventy-eight years of age, 

Fond the common date of man's life, and Mr. Spencer 

nſelf only thirty. It can bear no doubt but theſe were 

tonly motives and principles of Mr. Spencer's applica- 

1 nor any doubt but the view of ſecuring to himſelf fo 

a gain on ſuch a probable contingency, were the mo- 

of the defendant ; for to uſe the words of a great au- 

* was an abundant ſhower of cent. per cent. 

The defendant ſays it was not of his ſeeking, but. an ap- 

ation on the part of Mr. Spencer, and that he was a 

ger to bis perſon and his affairs; but notwithſtandirig 

Pretences, he cannot be faid ta be ignorant from tho 

or. I, Z 2 moment 


ins . 
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moment of the propoſal to him; for his offering ſuch u 
exorbitant advantage ſpoke ſtronger than a thouſand c. 
cumſtances, that Mr. Spencer was neceſſitous; a tra, 
tion too unequal and enormous to bear the light, ai 
therefore the defendant was fixed upon to carry it on wit 
ſecrecy, for fear, if ſuch a tranſaction ſhould be publich 
known, and come to the ears of the dutcheſs of Maho. 
rough, it might be prejudicial to his future hopes, 

Mr. Spencer was of an age to diſpoſe thereof, ſays tl 
defendant, and might aft as he thought proper, as he wn 
ſui juris; but notwithſtanding this, as the dutchek d 
Marlborough was alive, and his father and mother da 
ihe ſtood in loco parentis, and conſequently he had aps 
rental dependance on her; and therefore for fear of he 
knowing it, he durſt not ſeek a remedy againſt this iniqui- 
tous bargain, becauſe of the riſque he run of divulging te 
ſecret. The defendant muſt know Mr. Spencer to be i 
diſtreſs, for a man of affluence and eſtate could have git 
money on the common terms, and therefore the propel 
itſelf ſpoke his ſituation. | 

This is become a caſe of public concern, as it tendst 
the ruin of many other families but then, ſays the diſa. 
dant, confider the riſque 1 run ; if it turned out againſt m 
had loft my money. When I compare the ages of tit 
perſons, one ſeventy- eight, the other thirty, *tis a fire 
to call it a riſque; the dutcheſs of an age few arrive at, a0 
indeed no one would with to arrive at. This is certainly n 
a fair and juſt tranſaction, but unequal, and therefore 
lievable in a court of equity. But thenthe defendunt ſays, Mr 
Spencer, though only thirty years of age, was of a weat at 
decayed conſtitution, and therefore there was an equi 
chance whether he ſurvived the dutcheſs of Maribor 
This was an after- thought, for Mr. Backwell, examme 


for the plaintiff, does not ſay it was at all conſidered at — 
time. 

Tis proved in the cauſe, that Mr. Spencer was then 5 
and ſome years before, and after, of a robuſt conſtitut . 
prior to his marriage naturally fo, but by an mp0 
conduct brought into a decayed ſtate, But, ſays the d * 
dant, all theſe obſervations are out of the caſe, « bar 
Spencer, after the dutcheſs of Marlborough's death, b the 
a new bond, and warrant of attorney to enter judgment, a br 
2 became à common creditor. | | far 

he original bond was to pay 10,0007. if Mr. Spend hy 
ſurvived the dutcheſs of Marlborough. When he gi * 


the fecond bond he was not free and at liberty, nor 


k00 
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o he could be relieved ; and this ſubſequent tranſac- 
un is therefore no confirmation or ſanction of the origi- 


p i bargain. Then ſays the defendant, it is no fraud. Tho” 
2 be not ſo in the particular lignification of the words, yet 
with it be unjuſt, in its nature exorbitant and extravagant, 
lic bis court have conſidered it in the nature of a fraud. 


[ will mention caſes of this complexion, in which the 
rt have proceeded on theſe principles, where a contract 
25 been exorbitant and unequal, and have relieved, tho? 
thing illegal in the caſe, as where avarice has appeared 
n the one fide, and poverty on the other; and have alſo 
en into their conſideration the fatal tendency ſuch caſes. 
ave, with regard to the public. There are likewiſe other 
aſes in which the court has determined a ſubſequent act 
not eſtabliſh a contract originally bad. 
The caſe of fir Thomas Meers, before lord Harcourt ; 
e fr Thomas had in ſome mortgages 3s "any a covenant, 
bat if the intereſt was not paid punttually at the day, it 
ould from that time, and ſo from time to time be turned 
m principal, and bear intereſt, Upon a bill filed, the 
rd chancellor relieved the mortgagors againſt this cove- 
mt, as unjuſt and oppreſſive. This caſe is mentioned in 
doſanquet v. Daſhwood, before lord Talbot, Ca. in Eg. 
lus time, 40. This, ſaid he, in giving his opinion, is 
| authority in point, that this court will relieve in caſes 
ü ch (though perhaps ſtrictly legal) bear hard upon one 
arty ; the reaſon is, becauſe all thoſe caſes carry ſomewhat 
f fraud with them; I do not mean ſuch a fraud as is 
roperly deceit, but ſuch proceedings as lay a particular 
anden or hardſhip upon any man: it being the buſineſs 
i this court to relieve in all offences againſt the law of na- 
ture and reaſon. 
2 Vern. 121. Wiſeman v. Beake, © A. tenant for life, 


* Mainder to his nephew B. B. enters into ſeveral ſta- 
utes to C. for payment of ten for one upon the death 
of A. in caſe he died without iſſue- male in the life of B. 
C. inthe life of A. brings a bill to compel B. either to 
' Pay principal and intereſt, or to be forecloſed of any re- 


ber againſt the bargain. B. by his anſwer declares the 
[00 bargain fairly made, and intends to abide by it, and 
a that he would ſeek no relief againſt it. A. dies, and B. 


brings a bill againſt the executor of C. and notwith- 
. B. 's former anſwer, he is relieved againſt the 


ww on payment of principal and intereſt without 


2 2 2 Wiſeman 


remainder to his firſt and every other ſon in tail, re- 


355 
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© and who had a commiſſion. in the guards, borrow 


ever, for argument's ſake, I will ſuppoſe it to be on 
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Wiſeman was then forty years of age, a man in buf 
a proctor in the commons, and yet the bargain'ws 
aſide upon general reaſons of equity, and public incom 
nience, a ſtronger confirmation too there, than here, x 
yet he was relieved. | 9 
James v. Oades, 2 Vern. 402. there © A, borrow 
% 2000. of B. and gives B. à mortgage defeafanced, to 
void on B's paying A. 40. per ann. for eight yea 
quarterly payments; the court declared it to he 
agreement againſt conſcience, and decreed a redempt 
on payment of the 200/. with ſimple intereſt ;” and fi 
if this ſhould be allowed, it might be carried to nine yea 
and fo on, without any ſtint or bounds. 

So in the preſent caſe, if the court ſhould ſay it wo 
do at ſeventy-eight years of age, it might as well do 
ninety, and therefore no limits could be ſet'to it. 

The cafe of Curwyn v. Milner, the 19th of June 171 
before the lord chancellor King, zd Vins. 292. margn 
note + There an heir of about twenty-ſeven years of ax 


2 — on condition to pay 1000/. if he ſurvived h 
father and father-in-law; but if he died before 
father, or father-in-law, the lender to loſe the 500l. Tt 
heir ſurvived his father and father-in-law, and was n 
*© lieved, though after he had paid the money, it being 
& fear of an execution.“ a 

1 Vern. 167. Nott v. Hill.“ A purchaſer of a 
4 fion from an heir in the life of his father at an unde 
value was ſet afide, though if the heir had died belc 
* his father, the purchaſer would have loſt all his money. 
It may be ſaid, Nott's was the uf of a young har, 
therefore not like the preſent ; but that is not the ſole re 
fon courts of equity go upon, but on general rules: h 


firſt principle; the dutcheſs of Marlborough may then | 
conſidered in loco parentis. 
- The earl of Ardglaſſe v. Muſchamp, 1 Vern. 23 
« Thomas earl of Ardglaſſe for 300l. in 1675, granted 
„the defendant a rent-charge of 300/. per ann. out 
e lands of oO. per ann. to hold to the defendant 
<« his heirs, and to commence from the firſt Mic 

« or Lady Day after the earl's death without iſſue mak 
<« afterwards the earl ſettled his eſtate for 300l. conſid 
tion, to the uſe of himſelf for life, remainder in 

6 all his iſſue male, remainder in tail to the plaintiff | 


„uncle; and then the plaintiff and earl Thoms 


N * 
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uouent their bill to be relieved againſt the grant of the 
-nt-charge,' as obtained by fraud and practice; after 
which bill brought, the defendant obtained a releaſe of 
dat fait from earl IJ homas, and the now earl's bill was 
(ar) Thomas being dead) to ſet aſide the grant and re- 
kaſe, upon payment of 3oo/. with intereſt. At the firſt 
hering, lord keeper North doubted it might be too 
meat a violation on contract to ſet it aſide ; but upon a 
re-hearing, after ſome days conſideration, he decreed a 
re-conveyance- or releaſe of the rent-charge, and that 
the fame ſhould be ſet aſide, and a perpetual injunction 
awarded, upon the plaintiff's paying the defendant 3ool. 
ad intereſt ; and the defendant obtaining a re-hearing 
erwards, the lord keeper then declared he was fully ſa- 
med with the decree ; and that if he were to die pre- 
ently, he would make it, and ſo confirmed it.“ 

Four lordſhip obſerves that after the bill brought for re- 
| the plaintiff releaſed it, therefore he knew he might be 
ed; and on the bill brought by the uncle afterwards, 
court relieved notwithſtanding the releaſe ; for wherever 
$ a miſchief that affects the public, as the preſent does, 
court will, without regarding what is done by the pri- 
x parties, reheve. I have gonſidered this caſe hitherto as 
unreaſonable and unconſcionable contract, and that the 
ran ought to be ſet aſide upon principles of equity re- 


al. 
Lord Coke, in his 3d In. ch. 70, 151. ſays, If any 


ie forteited to the crown. Thus it ſtood as an offence 
wmmon law, but the ſtatutes have indulged it to ſuch 
ſuch points; and yet wherever there is an attempt by 
action to procure an exorbitant gain, it is certainly il- 
and immaterial whether it falls exactly within the ſta- 
edt uſury, for ſtill there is ſomething unconſtitutional 
| mit. | 
ut J will go further, and inſiſt it is illegal within the 
s of uſury themſelves. 
u fac. ch. 17. .. 2. None ſhall, upon any contract, di- 
M or indirectly, take for the loan of any money, &c. 
de the rate of 87. for 1001. for one whole year, in pain 
krfeit the treble value of the money due, &c. /. 5. 
law ſhall.not be conſtrued to allow the practice of 
m point of religion or conſcience, 
tons caſe, 5 Co. 70 b. © The plaintiff requeſted 
tghnolds to lend him 307. and on communication be- 
| * twixt 


ing the public; but I ſhall now endeavour to ſhew it is 


on after his death was found guilty of uſury, his goods 


[ 306,] 
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thing of Mr. Spencer's health, or way of living, büt! 


* 


Catching Bargain. 


4 twixt them, Reighnolds lent Clayton 3ol. 6 Dec, 
<< ber, 34 Eliz. till the 2d of June following, to Pay him 
<« for the principal and loan of it 33. at the aid 20 d 
June; if the ſon of the obligee be then alive, and if l 
<< die before the ſaid day, that then he ſhall pay him but 
« 274. Which was 31. leſs than the principal. Reſolved h 
c the whole court, that it was an ufurious contract wii 
© the ſtatute, for the reaſon given by Popham in Burtr 
© caſe, 5 Co. 69. that if it ſhould be out of the ſatu 
« for the incertainty of the life, the ſtatute would be 
5 little effect.“ 71 
I cite this to ſhew that if bargains were contingent, an 
a riſque run, yet even then they have been held to þ 
uſurious. 

So in the cafe of Burton v. Downham, Cre. Eliz. 64 
where A. agreed with J. S. to give him 101. for the for 
bearance of 20l. for a year, if B's ſon were then alive, 
was held to be uſury by reaſon of the corrupt agreeme 
and it it the intent makes it ſo, or not ſo. 2 And:rſmi 
pl. 65. S. C. ” 

s So in Maſon v. Abdy, 3 Salk. 390. © the obligor 1 
* bound in a bond of 3oo/. conditioned to pay 22). 10 
premium at the end of thg firſt three months after ti 
« date, &c. and 6d. in the pound, at the end of 
« months as a further premium, together with the ptine 
« pal itſelf in caſe the obligor be then living, but if he at 
« within that time, the principal to be loſt ; adjudged t 
ec as an uſurious contract, becauſe there was a poſſibil 
that the obligor might live ſo long, and there is an & 
«« preſs proviſion to have the principal again, in Cart 
« 67. §. C. adjudged upon a general demurrer, that 
was an uſurious contract; and if fuch contingency « 
« the death of a man in full health, ſhould prevent" 
4 ufury, contingencies might be extended to the death 
« two or three more, and ſo the ſtatute be of little uſe. 

We have full evidence to ſhew the circumſtances 2 
fituation of health of Mr. Spencer, at the time the del 
dant lent the money ; and Mr. Backwell examined for 
defendant, fays, that he does not remember that whe 
applied to the defendant to advance the 50000. he fad 


being . preſſed to do it, faid he would conſider of i 
confult his brother$ about it, and afterwards 42 
lend it. 

John Griffith, a ſervant of the old dutcheſs of Mar ; 


rough ſays, that in 1738, Mr. Spencer lay — 
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cefities for want of money, and did owe ſeveral debts to 
e amount of ſeveral thouſand pounds; ſpeaks too as to 
pencer's expectations from the dutcheſs ; and as to his 
ncealing his debts, and owning to him that he ſecreted 
ſe affairs from the dutcheſs, for fear it ſhould prejudice 
im in her favour, and hurt him in regard to the hopes he 
2d from her will. 
Another witneſs, William Loftin, ſwears, Mr. Spencer 
We: indebted to different perſons in or about May 1738, in 
0000. and was not then able to pay them, or any part 
thereof ; and that he took all poſſible care to prevent the 
utcheſs's knowing that he was in debt, and likewiſe to 
ep all other debts, that he afterwards contracted, ſecret 
rom her, for fear he ſhould forfeit her kind intentions to 


um. / 

It is admitted in the cauſe, that Mr. Spencer in May 
3738, was only thirty years of age, and the dutcheſs ſe- 
eaty-eight. 

Janes Napier, who attended Mr. Spencer as a ſurgeon, 
ears, that in and before May 1738, he was not of a 
roken conſtitution, nor was his life a precarious one, but 
ery ſtrong and healthy, and that he was likely to live many 
ears, and that five years after this time he had a fever, 
ut got ſoon well, and from 1736 to 1743, enjoyed per- 
K& health; and John Griffiths before mentioned ſays, 
at on aſking the apothecary who attended him, as to his 
lement of the ſtate and condition of Mr. Spencer's 
Kath, he ſaid, if Spencer could refrain from chewing to- 


Ale, being born with a better conſtitution than moſt 
en; and ſeveral other perſons ſwear, Mr. Spencer enjoy- 
02 good ſtate of health in general, till a few months be- 
te his death. . 
The dutcheſs of Marlborough died October the 18th 
144, and Mr, Spencer, June the 19th 1746. 
k. Clarke of the ſame ſide. 
Firſt, beg leave to inſiſt that if this contract had been 
Kanned into at law, it would have been conſidered there 
n ulurious one. Ever ſince money has been made the 
raum of trade and commerce, all civilized governments 
* laboured to prevent exorbitant gain upon the loan of 
The ſtatute of the 11 Hen. 7. c. 8. was the firſt at 
K tolerated the taking of intereſt. By the 21 Jac. the 
ns of law are inveſted with a kind of equitable juriſdie- 
as it requires them to take into their conſideration the 
| particalar 


Ko, and drinking drams, he might till live a great 


359 


3081 


L309 


there has been an extraordinary uniformity of judgment! 


of the loſs of your money. Mr. pop Dodderidge 
alty of 
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particular circumſtances of the cafe. I will lay donn g 
inferences firſt, before I cite the caſes. | 

Firſt,” The intention of parties at the time of teh 
gain will have great weight in determining the cour, 
if it is plainly a loan of money, then »/urious, "Ang 
principle is, that wherever a ſecurity is taken for a h 
ſum of money than is really advanced, it is ufurious, 
leſs the borrower by doing ſome collateral act, might hex 
liberty to pay legal intereit. Another principle is, that 
whole ſum muſt he lent, or elſe within the ufurious & 
tutes. 

Moore 307. Beecher's caſe, cited in the cafe of Reyna 
v. Clayton, as adjudged in B. R. there B. delivered wat 
of the value of 100. and no more, and took a bond wi 
a condition to re-deliver the wares to B. within a month, 
to pay 120. at the end of a year; the obligation was a 
judged void under the ſtatutes of uſury. 

This reſts upon the intent of the bargain, and In 
tion jt to ſhew what opinion courts of juſtice had of on 
_— bargains. | | 
Burton v. Downham, Crs. Eli. 642. The intent, 
this was to have a ſhift. | 

Burton's caſe, 5 Co. 69, Roberts v. Tremain, C. 

ac. 50%. 

7 Cote v. Harrington, Brownlow 180. Fuller's alt 
4 Leon. 208. but care is to be taken, ſaid the court in tl 
caſe, there be no communication for the loan of mone 
for that will make it uſury. | 
Conſidering the great number of caſes on this hea 


the judges of the ſeveral courts. 

Comberb. 125. Maſon v. Abdy, taken notice of by M 
Noel before ; but I mention it again for the fake of 
lord chief juſtice Holt ſaid very humorouſly; You de 
a great riſque indeed, not of the death of the perſon, “ 
in Roberts v. Tremain, caſu intereſt is uſury, Þ 
caſualty of principal is not. 

Thus it ſtands upon the caſes ; to apply them and the 
inferences to the preſent caſe. 2 

The intention of parties at the time of the bargan 
have great weight in determining the court; and if 
plainly a loan of money, then it is uſurious. The I 
thing in view here, upon the firſt communication * 
the parties, was a borrowing ; for Mr. Backwell exam 
for the defendant ſays, that when he applied to hoy 


Int 
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del him if he would lend Mr. Spencer the 5000/. on the 


7: there is an agreement too, for paying a larger ſum 
ban lent; another mark and criterion f Mr. Spencer 


Next, as to that part of the caſe which is hazardous. 

In none of the caſes cited, do the court enter into the 
uſion of the nature of the chance, but reject this as 
ng any ingredient, for not conſidering the tranſaction of 
le parties as within the act; for if they ſhould = this 
itude, in the language of lord chief juſtices Popham, 
lolt, Ke. it would be to make the acts of uſury mere waſte 


Next; what ought to be the fate of this bargain, now it 
mes to be conſidered in a court of equity. 
In the firſt place, this court will not lay down any ex- 
6 rules, how far they will go in relieving againſt ſuch 
Wpains, for fear it would teach perſons, how far they 
uy fafely go, and if there is but a ſpark of oppreſſion, a 
burt of equity will relieve ; courts of equity too will make 
er with theſe bargains, than courts of law will do. 
In Symonds v. Cockerill, Noy 151. The court me- 
ted, by obliging the borrower to pay the principal only. 
The principles now eſtabliſhed, were eſtabliſhed with 
Uberation, and even two of the judges who doubted of 
eſe principles at firſt, were forced afterwards, from the 
"th of this evil, to diſſent from their former opinions. 
I Chan, 2 276. Waller v. Dalt, before lord Notting- 
m. “ Waller a young gentleman and two others, em- 
oyed one Willis to borrow 50ol. Willis employed 
Vitthire, who ſpoke to Dalt a filkman, and bought of 
lim filks for 5007. The plaintiff gave bond and judg- 
ment for the money, Wiltſhire ſold the ſilks for 2501. 
ad kept 5ol. for his and Willis's pains, and paid 200]. 
othe plaintiff. The defendant never treated with the 
Paintiff, and denied on oath, that he ever treated about 
lie loan of money, and depoſed the ſilks to be of 5oo!l. 
or thereabouts, but proof was given to the con- 
my. Decreed only 200. and intereſt, (quere for the 
Mereſt) and relief againſt the defendant quad re/i- 
um.“ | 
ben. Caf. 136. Barney v. Beak, lord keeper North 
y lord ottingham's decree, as it was à hazardous 
ol, I. 2 2: * bargain 
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barg ain only and no proof 0 raud, for comin recent 
'out of a court of law, lord 2 was at firſt Ach 01 
but afterwards relaxed. ö 


Berney v. Pitt, 2 Vern. 14. The plaintiff being 
<< young man, and his father tenant for life only of a Text 
<< eſtate, which by his death was to come to the planif 
nas tenant in tail, and allowing the plaintiff but ſcautih 
he borrowed 20001. of the defendant in 1675, and d. 
e tered into two judgments of 50001. apiece, defeat 
each of them, that if the plaintiff outlived his fate, 
and within a month after his death paid the defendant 
<© 5000!. op if the plaintiff ſhould marry in the lifetimeq 


his father, then if he ſhould from ſuch marriage, during 


his father's life, pay the defendant intereſt for his 5000 
< the. defendant ſhould vacate the judgment, with thi 
« farther clauſe in the defeaſance, that it was the inten 
« of the parties, if the plaintiff did not outlive his fathe 
that the money ſhould not be repaid. In 1679 U 
« plaintiff*s father died, and to be relieved againſt thejude 
ments, upon payment of the 2000/. lent, together wit 
« intereſt, was the bill, which complained of a fraud, 
an undue advantage taken of the plaintiffs necei 
« when in ſtraits.” 

This cauſe came firſt to be heard in Hilary tem: 
«© Car. 2. before lord Nottingham, who in regard 
« judgments were for money lent, and not for wares t 
« ken up to ſell again at an undervalue, and in reſpect 
the expreſs clauſe in the defeaſance of the defendm 
“ loſing all, if the plaintiff died before the father, didn 
think fit to relieve the plaintiff againſt the bargain ii 
«© without paying the 5oool. with intereſt from a moi 
after the plaintiff's death.“ 

The cauſe was reheard before lord chancellor ef 
„ ries, who made no difference in the caſe of an un 
<« ſ{cjonable bargain, whether it be for money or wan 
and though there was not in this caſe any proof of a 
e practice uſed by the defendant, or any on his behali 
<« draw the plaintiff into this ſecurity ; yet in regard mt 
ly to the unconſcionableneſs of the bargain, he re 
lord Nottingham's decree, and decreed the defend 
<« Pitt to refund to the plaintiff all the money he had 


'«© ceived of him, except the 20001. originally leni, 


% the intereſt for the ſame.”” N 
In Berney v. Tiſon, 2 Ventr. 359. lord keeper NC 
affirmed lord Nottingham's decree, but added 2 10m r | 
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liar in exemplum ; what ſeemed to ſtick with him, was 
ſetting aide men's bargains. 

Nott v. Hill, 1 Yern. 167. © This was the caſe of a 
« gurchaſe of a reverſion fom an heir in the life of his 
« father, where if the heir had died before his father, the 
« purchaſer would have loſt all his money, and yet lord 
« Nottingham upon the firſt hearing decreed a redemption, 
« hut on a rehearing, lord keeper Guildford reverſed it, 
« and lord chancellor Jefferies reverſed lord Guildford's 
« decree, and confirmed lord Nottingham's, declaring he 


« beginning, and that dothing which happened afterwards 
« could help it.” | 

Johnſon executor of Hill v. Nott, 1 Vern. 271. The 
« bill was brought by HilPs executor, ſetting forth, that 
« the defendant was only tenant in tail, and had cove- 
« nanted to make further aſſurance, and prayed he might 
de compelled to perform his covenant in ſpecie, and be 
« decreed to levy a fine. Lord keeper Guildford ſeemed 
now to remit from his ſtrict legal notions, for he denied 
« the plaintiff any relief, and ſaid the practice of purchaſ- 
*ing from heirs was grown too common, and therefore 
« he would not in any ſort countenance it, and diſmiſſed 
« the bill, and left the plaintiff to bring his action of 
* covenant at law.” 

In the earl of Ardglaſſe v. Muſchamp, lord Guildford 
remitted very clearly from his ſtrit legal notions, many 
precedents in the lord Elſmere's, lord Bacon's and lord Co- 
dry times, and ſince were produced, whereby it appeared, 
that unconſcionable bargains, which had been made with 
ung heirs, had been ſet aſide by a decree of this court, and 
ofter ſome days conſideration had, he decreed a reconveyance, 
and upon a rehearing declared he was fulh ſatisfied in the 


- were to die preſently, he would"make it, and ſo confirm- 
e it. | 


+ 12 of precedents induced him to give the relief 


Bill v. Price, 1 Vern. 467. © The defendant had for 

years practiſed on young heirs, by felling them 
, £900S at extravagant values, and to be paid five for one, 
ad more, upon the death of their fathers ; and had ob- 
ned from the plaintiff, and two other young gentle- 
den, heirs to good eſtates, ſeveral ſecurities, wherein 
de were bound ſeverally and jointly in 4oool. for 
mYment of great ſums of maney. Led chancellor 


3A 2 Jefferies 


« 
« 


« took Hill's purchaſe to be an unrighteous bargain in the. 


lecree, and made uſe of this remarkable expreſfion, that if 
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ceeding ſtrong one. 


< ſented to by reaſon of his diſtreſſed circumſtances.” 


Catchivig Bargain. 
<< Jefferies decreed the plaintiff's ſecurity to be dliyey 
** up, on payment of what the defendant really and jj, 
de paid to him alone, and for his own proper uſe. 

Lamplugh v. Smith, 2 Vern. 77. Wiſeman v. 
2 Vern. 121. before lords commiſſioners. James v. O 
2 Vern, 402. before fir John Trevor. Twiſleton v. Gf. 
fiths, 1 Vins. 310. before lord Cowper, who grounded , 
opinion chiefly upon the caſe of Berney v. Pitt, and ſaid, 
that lord Fefferies decree 724 ng there, ſhewed that every 
one thought the ſame was juſt, and that there was therefor 
no attempt in parliament to reverſe it. 

Lord chancellor King in Curwin v. Milner, as well x 
lord North, though ſtrictly legal at firſt coming to the ſed, 
determined in this caſe againſt the bargain, though an ex. 


I ſhall mention only one caſe more with regard to the 
precariouſneſs of the bargain, Lawley v. Hooper, Nov, 19 
1745, before your lordſhip ; © The plaintiff, a younger 
<< ſon, and intitled to an annuity of 200. a year for lite, 
< out of the eſtate of his elder brother, being involved i 
debt, and a priſoner in the fleet, and having no other 
<< means of delivering himſelf from a gaol than by diſpoſing 
<« of the whole, or part of the annuity, ſold to Mr. Dave- 
© nant 150/. a year, part thereof, for 1050/. In the del 
<« there was a proviſo, that if at any time the plaintiff 
< ſhould defire to repurchaſe the ſaid three fourths of the 
< annuity, and ſhould give fix months notice to Davenant 
< jn writing, of his intention ſo to do, and at the expiration 
« of ſuch notice, pay to Davenant, his executors, &. 
<« 10501. then Davenant was to reaſſign to the plaintiff or 
ce his aſſigns; after this deed was ingroſſed, and when al 
<« parties were met for the execution, Davenant inſiſted 
upon an indorſement, and to be ſigned by the plaintif 
ce that in caſe he ſhould repurchaſe the ſaid three fourth 
c parts, the ſame ſhould. be upon payment of 10500 and 
<« 51. and all arrears, which the plaintiff charged, he con- 


« Davenant being dead, the plaintiff brought his bi 
<« for an account of what was due to the defendant for 
« principal and intereſt of the 10501. and what defendatt 
<« had paid for the inſurance of the plaintiff's life, which 
& by the bill, the plaintiff ſubmits to allow, and that up 
66 2 of what ſhall be due, the defendant might te- 
* affign the ſaid annuity. 

Your lordſhip, upon the circumſtances of the cite 
thought this was, and is to be taken as a loan of — 


R 
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a into this ſhape only to avoid the ſtatute of ul 
4 that it ought to be ſet aſide as a fale, and made a ſe- 
ity only, and that the plaintiff was intitled to redemp- 
on on payment of -1050/. with legal intereſt for the ſame. 


Thus it ſtands on the caſes ; and the rule they go by 
the unconſcionableneſs of the bargain, and the incon- 


znience to the publick, for they ſpeak of it as a growing 


1 Theſe caſes and principles obviate the objection 
it, from the anfwer of the defendant, may be preſumed 
come from the other fide, as that Mr. Spencer was not 
young heir, nor ſuppoſed to be in neceſſitous circum- 


ances, for he had ſeveral thouſand pounds a year. Many 
the caſes cited, were not determined on the rule of re- 


ing young heirs, particularly the earl of Ardglaſſe v. 


uſchamp and others. 


Mr, Spencer's expectations were as great from the dut- 
heſs of Marlborough as if he had been her ſon, and ſhe 


pight have been conſidered as a mater-familias ſtanding 


loco parentis, and he as filius-familias. 
A man who has a conſiderable eſtate, if his expences 


keeed his income, is a neceſſitous man, where he is under 


ticulties of raiſing money, and is in great want of it; 
eral witneſſes prove the great ſtraits Mr. Spencer was 
„ but this evidence is not the only evidence, for the con- 
ct itſelf ſpeaks it, nor did any of the caſes cited require 
dence that he was neceſſitous: In Berney v. Pitt, though 
d proof of practice uſed by the defendant, or any on his 
malt, to draw the plaintiff into the ſecurity, yet lord 
ateries reverſed lord Nottingham's decree. 

duch bargains are always done in ſecret, and if the court 
to require proof extrinſick to the bargain, it would be 
ing at once we cannot relieve. | 

1 ſhall conſider next, as to what the defendant may inſiſt 
n regard to the hazard. The inequality is extremely 
at; the dutcheſs of Marlborough was 78 years of age, 
1 Mr. Spencer was only 30; there is evidence of his 
ach brought down as low as within ten months of his 
al, and of his being of a ſtrong conſtitution for many 
as before this bargain ; his life was inſured only in 
% which could not have been done, if he had been in 
al ſtate of health. 

ln the caſe of marria brocage bonds, the court does 
gere for the ſake of the plaintiffs, becauſe they may 

id to act perfidiouſ] , but to avoid the inconvenience 
ach would otherwiſe {Hurrah to the public. The ſame 
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A. and the legacy become due, in ſuch caſe the reſt of f 


due to him, and being fully apprized of the whole fi 


Catching Bargain. 
as to the caſes of bonds to women * of bad che 
The ſame as to premiums of attorneys, and guarding 
clients, and infants after coming to age, Law v. Lay, K 
fore lord Talbot. Selwin v. Honeywood, 2oth of Od 
ber 1743. Shepley v. Woodhouſe, 17 March 1742. Na 
v. Waring, before lord Hardwicke. 
On the laſt point, whether the ſubſequent acts have g 
tabliſhed the bargain, the caſe of Cole v. Gibbons, 3 n 
5 is extremely ſtrong in favour of the plaintiff C; 
here A. having 500. given him by his uncle in cash 
ſurvived the teſtator's wife, ſells it for 100/. to be paid 
gf. per ann. but that if the teſtator's wife ſhould die ben 


—_ to be paid within a year then next; A. does fir 
vive the teſtator's wife, and knows the legacy was becong 


confirms the bargain ; he ſhall be bound thereby; andy 
lord Talbot faid, that had all depended on the firſt aig 
ment, he would have ſet it aſide, as being an unreaſonat 
advantage made of a neceſſitous man. But after Mari 
was fully apprized of every thing, and yet choſe to et 
cute a deed of confirmation, and not the leaſt fraud 
ſurprize appearing on the part of the defendant, it was 
ſaid, too much for any court to ſet all this aſide. 
There a man was intirely /ui juris, and did not 
the releaſee a groat, and therefore his act was merely i 
luntary. Here Mr. Spencer was indebted to Janſſen up 
bond, (the dutcheſs of 5 — being dead) fort 
payment of the money, and therefore was in his pont 
and the new bond and judgment only a ſequel of vl 
was done before, and muſt be taken to be upon the fat 
circumſtances, and as was faid in the caſe of Berney! 
Pitt, is no excuſe, but rather an aggravation. As tol 
defendant's ſaying in his anſwer, that Mr. Spencer did 
at all want to ſet aſide the bargain, but defired him tog 
a bond and judgment forthwith for the 10,000/. he o 
him, the caſe of Wiſeman v. Beake, is very ſtrong. 
prudence and policy of the courts of law and equit) 
do no more than what other nations have done in the in 
Dig. lib. 14. t. 6. lex. 1. Verba ſenatuſconſultt M 
doniani hæc ſunt ; ne cui, qui filiofamilias mutuam} 


— — 


— 


* Vide Caſe of Walker v. Perkins, g Burr. Rep. 1369) and de 
caſe more fully ſtated in 1 Blackſtone's Rep. p. 517- | 
xi 
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iam dediſſets etiam poi mortem parentis ejus, cujus in po- 
late fuiſſet, attio petitioque daretur ; ut ſcirent, qui peſ- 
mm exemplo fœnerarent, nullius poſſe filtifamilias bonum 
men erpectata patris morte Feri. ; 
Lex 3. ſec. 3. Is autem ſolus ſenatuſconſultum offendit, 
i mutuam pecuni am filiofamilias dedit Nam pecuniæ 
tio pernicioſa parentibus eorum viſa eff, 

Lex 14. Etiamſi verbis arg) ec "a filii contineren- 
r, 11 Ein perſona nepotis idem ſervari debere. 


June the 19th 1750. 


The earl of Cheſterfield verſ. Janſſen. 


R. Wilbraham for the plaintiffs made two points. 
Firſt, Whether this is a good contract in point of 
wm? Secondly, If good in point of law, then, Whether 
court of equity can, upon its principles and powers, re- 
we againſt this contract? 
Our laws allow a certain moderate profit to be taken for 
oney, but if we exceed it by any ſubterfuge, or what is 
alled a ſhift, if it be for a loan of money, acts of parliament 
ve reſcinded a contract of this kind, though it has 
mething of a chance in it. Lord chief juſtice Anderſon, 
his ſecond report, 15 pl. 8. ſays, Where there is a bor- 
wing of money, and a communication for intereſt, the 
wiſe to have beyond the rate of 10 per cent. is fraudu- 
nt, and within the 37 Hen. 8. It may be objected in 
cales of contingency, where greater than legal intereſt 
taken, theſe have not been held to be uſurious, and 
ttomry bonds will perhaps be mentioned. But thoſe 
regarded chiefly in reſpect of trade, and that is their 
3 ncipal foundation of being allowed. The ſtatute of 
n * makes uſurious bonds void in as many caſes as 
oſſible. 8 
The life of a gentleman of thirty is by this contract ſet 
funſt a life of ſeventy-eight; and a wager, whether that 
t will laſt beyond this, muſt at the firſt view appear to 
greatly for the advantage of the lender : I hope there- 
re the court will ſee it in the light of a ſhift or ſubter- 
We to avoid an act of parliament, made with a good de- 
A within the meaning or intention of the ſtatutes 
| ulury, 
lf ſtopping a commerce of this kind, which is become 
Jowng evil, will be of public ſervice, it is time for this 
Part to interpoſe; by theſe ſorts of contracts men pledge 
their 
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rower, and gives a forfeiture of treble the value of fn 


Catching Bargain, 
their eſtates before they have them, and before they u 
the value of them; no one, who has a preſent POWer ow 
his fortune, ever makes contracts of this kind. He wy 
has money at intereſt or in the ſtocks, he who has a wy 
eſtate in funple, never deals in this way, which he 
tis the neceſſity of the caſe that forces them to have g. 
courſe to theſe methods, and ſhews too that this ſong 
commerce muſt generally be practiſed by young and ung. 
— N perſons, who have expectations of ſucceeding y 

old. | 

It is an obſervation generally true, and a melanc 
truth it is, that mankind have not near ſo much regar{y 
great reverſionary inconveniences as to ſmall preſent gra 
fications ; young men know not how to eſtimate what thy 
never felt the benefit of, and by this ſort of traffic, thy 
eſtates, like their pleaſures, are gone before they are a. 
yoyed. That this commerce promotes and encourages a 
travagance, that extravagance in general is contrary to ti 
policy of the law, is not to be diſputed, becauſe ma 
ſpend not their own, but the eſtate of others; for gene 
rally in the ruin of one of theſe great prodigals, a lang 
number of poor creditors are included. I admit tha 
againſt this fort of extravagance there is na immediate x- 
medy in our law; the Roman law put their prodigals u- 
der curators, prodigo interdicitur rerum ſuarum adnins 
firatio. The magiſtrate has no ſuch power here, tis tue 
but this ſhews the wiſdom and utility of the reſtrant 
What is the effect of this extravagance ? A trade of 1. 
nuities, of junctims, of po? obits, is eſtabliſhed as a ff 
ple, to encourage young gentlemen to undo themſelves, 
This commerce has been exclaimed againſt ever ſince 
knew the world, and mankind have wiſhed that ſome liv 
might be put to it. Whoever engages in theſe ſchemes 
his ruin is pronounced not far off, and by theſe meals 
they deſtroy their eſtates, though they ſpend but half« 
them. How far then this ſort of contract may be reg 
lated by a court of — is the next conſideration. 1! 
law, in cafe of uſury reſcinds the contract guead the ba 


loan, This is ſevere ! A court of equity moderates 
caſe, allows the lender the loan, and intereſt for it Wy 
lent ; but prevents him from receiving that unjuſt pn 
which his avarice had ſet upon the riſque he run. MP 
theſe principles it is to be conſidered, whether this pet 
of contracts is not within the reaſoning of other die 


. i * 
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dich bear an analogy to it, and governable by the ſame 


Then are contracts of ſeveral kinds which are not ſuf- 
to prevail. Marriage-brocage bonds are ſet aſide, 
Jough a marriage be fairly procured, though it is a great 
Mice to the party who gives ſuch bond, though the man 
1 woman are both of age, and no diſparagement, and 
gh they neither of them diſapprove of the marriage. 
the caſe of Hall v. Potter, Parl. Caſes 76. the houſe 
lords, on account of the dangerous conſequence to fa- 
lies, reverſed a decree of the lord keeper's, who was of 
inion not to relieve againſt a marriage-brocage bond. 

If contracts, allowed to be good at law, have been ſet 
de in equity, becauſe dangerous to families, a fortiort 
ey ſhould be fo where they are deſtructive to families. 
The principle on which this court has ſet aſide contracts 
Ih young heirs is, where they have fold their reverſions 
remainders, or bound themſelves to pay unreaſonable 
ms on the death of their anceſtors. 

In the caſe of Twiſleton v. Griffiths, 1 7/ms. 310, 


. 


> B => 


N 

un Cowper relieved againſt an agreement to ſell a rever- 
nt an under price, declaring, That theſe bargains were 
un- upt and fraudulent, and tended to the deſtruftion and 


mn of families, and that the relief of the court ought ta 
extended to meet ſuch corrupt practices, and unconſciona- 
bargains. And in Curwin v. Miiner, lord King 
punded himſelf on this, That the court would ſet aſide 
tracks of this kind, where the perſon contracting had ex- 
ations after the death of another. And in the caſe of 
Ie v. Martin, 3 Vins. 293- lord Talbot faid, That as 
Ihe caſe of young heirs making bargains, it was the policy 
the nation to prevent what was a growing miſchief to 
ent families, ſeducing them from a dependance on their 
eftors, and — * the policy of the nation has thought 
t 10 afide ſuch bargains with young heirs. 
This is the general principle, a man if he has any rever- 
in effect ſells it, and the preſent caſe tallies with thoſe 
due mentioned in all the pernicious conſequences. 
at inconvenience then can ariſe in putting a ſtop to this 
e for as it is the ſame ſort of men who are concerned 
"Mey one of theſe contracts, the laying an embargo 
u this commerce will not at all hurt the conſtitution ; 
22 only fuel to extravagance. . 
te defendant in his anſwer, objects the plaintiffs are 
titled to relief, 1 there is no pretence of fraud. 
lay there is any ; but public inconvenience alone 
1 
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may induce the court to interfere, though there is no 


prevails in the world, would engage a man to pay 5% 
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parent fraud. It is inſiſted too Mr, Spencer was 1 
young heir, for he was thirty; but although of that ag 
yet not old aa / by. manage his fortune, ſo as to 
within bounds. . Twiſleton was thirty-four x the 
time his contract was made, and yet the court did nie 
him notwithſtanding. Though it be true Mr. Spence 
was no heir to the dutcheſs of Marlborough, yet from he 
conſtant declarations he was looked upon to be ggf he 
adopted heir; the defendant conſidered him as fuck, le 
why ſhould he be more able to pay at her death than g 
any other period? So that he was gua/ſi heres; and un 
heir has only a ground of expectation, if Mr. Spencer ha 
the ſame, that is a foundation for a court of equity to a 
lieve. Mr. Spencer was indiſputably the ſole favourite te 
dutcheſs of Marlborough had ; her common 
was, Fack is no beau, nor is he a courtier, but he is l. 
neſt man. I never was but four times in her compay 
and yet I heard her make this obſervation every time, 
The next objection, that Mr. Spencer was not under thi 
neceſſities that perſons generally are, who enter int thil 
fort of contratts, and that this is the mean ingredient int 
relief given in cafes 8 nature. But the fact is cleat 
otherwiſe; he who has a great eſtate, but lives at doublf 
his income, who has a multitude of footmen at his gats 
but more duns, is poor, is under preſſing neceſſities; it] 
proved that Mr. Spencer owed in 1738 above 20,000 
and was under the greateſt difficulties ; and is not then 
dence of Mr. Backwell that he had hawked this propol 
about, the ſtrongeſt proof of his extreme necelſites 
Whoever ſuffered a traffic of this kind to be made pub 
unleſs he was neceſſitous ? Did he not run a much get 
riſque than the defendant ? Did he not riſque his ue 
expectations? He may be ſaid to be poor who is in dd 
and cannot pay; nor do I know an inſtance of a peri 
granting a po? obit, without his being reduced firſt io l 
greateſt extremity. | 
The * objection is, that Mr. Spencer, though be live 
year and eight months after the death of the dutcheſs, Yi" 
never thought proper to ſeek relief againſt it, but" 
contrary ratified the bargain. ET 
As to Mr. Spencer's not ſeeking relief againſt it, 14 
wonder; this was in the nature of a debt of honou!, * | 
depending on chance; and the falſe notion of honour 


of debt, whilſt the poor creditor who furniſhed hw 
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te very bread he eats,” is turned away without a penny. 
Spencer had not a ſum of money left him under 
1] of the dutcheſs of Marlborough, but only a large in- 
ament to be laid out in land, ſo that here was an imme- 
Late. payment to be made to the defendant, and no per- 
Mi Fs to anſwer it; and though the rents of his eſtate 
ere, great, and with good ceconomy might have cleared 
m, yet there muſt have been a length of time firſt. I 
+ theſe arguments to ſhew Mr. Spencer was under the 
ine preſſure. he was before, with this aggravation, the 
cbt was become greater, and no money could be raiſed 
F his eſtate, but. by rents and profits, I do not throw 
ut any thing againſt the perſon of the defendant ; I only 
els the relief in this caſe, for the ſake of Mr. Spencer's 
deſmen; who as they are only ſimple contract creditors, 
ye no chance of being paid any other way. I lay it 
own as a rule, that this ſpecies of traffic is a public in- 
pmenience, and as it grows into a trade and commerce, 


medy- it, for it is of ſuch a complicated nature, that 
en the legiſlature cannot help it; and therefore as this 
can. only meet the miſchief, we hope they will give 
eir aſſiſtance to put a ſtop to it, and relieve upon the 
ms prayed by the bill, on paying the money really 


it only, 

Mr. Crowle of the ſame ſide. 

The queſtion in this cauſe is in fact between the butcher, 
Ker, poulterer, and other tradeſmen of Mr. Spencer, and 
& uſurer. The relief that is prayed by this bill, never 
jed before in any bill, that this contract ſhould be ſet 


8! 


a is not illegal, nor uſurious. 
From {the 27 C. 2. to this time, there are not above 
d determinations at law on uſurious contracts, and the 
won is, this court have under the notion of frauds taken 
Mizance of theſe caſes. | 
Draper v. Dean and Jaſon, Finch's Rep. 439. © The 
flaintiff lent Sir Robert Jaſon 1oool. who fr ſecuring 
the repayment thereof with intereſt, mortgaged the 
ands in the bill mentioned, and afterwards the defen- 
Gant Dean ſet up ſome prior incumbrances to defeat the 
aorigage, and particularly a ſtatute of 50001. againſt 
I the plaintiff now exhibited his bill to be relieved, 
Yak the defendant Dean having furniſhed fir Robert 
on in his father's lifetime with goods, and with five 
| 3B 2 s horſes, 


know. of no method but the application to this court to 


de here for uſury. But the defendant inſiſts this con- | 
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<< bargains, ſhifts, and cheviſances; which acts have beet 
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<< horſes, valued the fame at 2500). for which this faut 
„ was given, but that the horſes and goods were the, 
% wards fold by Sir Robert Jaſon for 280/. which wy ke 
«© atmoſt value thereof. The court declared this to be: 
caſe of great hardſtup, and that dealings of this name 
ought to be diſcouraged, and that if fir Robert lum 
% had been the plaintiff, he might have been reliev: 
* however they decreed an account, and to compu 
what was due to Dean for horſes and goods, and e 
real value thereof to be ſold, at the reſpective ting 
« when. the ſame were fold and delivered, with inte 
from ſuch time, and on payment thereof, the ſtatute i 
<< be vacated.” | 

Here was a moſt corrupt ſcandalous agreement, ut 
one would have thought they could not mils the ſtatus 
of uſury, in a caſe undoubtedly within them, and yet ng 
inſiſted upon. Lord King in the caſe of Curwin v. Mi. 
ner, might very well doubt whether he could give rele, 
becauſe, though they argued very prettily on the circun- 
ſtances and fraud in the caſe, that was not ſufficient to fi 
tisfy him; but if he had happened to fix upon the ſtead 

s of the ſtatutes of uſury, he would have decreed upm 
an unſhaken foundation. | 

I will conſider the caſe next upon the ſtatutes of uſur, 
and whether this is not ſuch a ſhift or device as is with 
the ſtatutes, a ſhift to avoid and evade them. 

The preamble to the 37 H. 8. c. 9. ſays, Where be⸗ 
<« fore this time divers acts have been ordained for tht 
<« avoiding and puniſhment of uſury, and of other com 


& fo obſcure, as to be of little force or effect; for reform 
<« tion thereof Be it enacted, That all and every the fat 
& acts ſhall from henceforth be utterly void.“ 
The third ſection is, That no perſon of what ell 
c degree, quality or condition ſoever, by way or mean 
any corrupt bargain, loan, exchange, cheviſance, 
< or intereſt, of any waies, &c. or by any other corrupt 
& deceitful way, or means, or by any covin, engine, r 
< ceitful way or conveyance, ſhall have, receive, accepb“ 
< take in lucre or gain, for the forbearing, or giving 66 
„payment, of one whole year, of or for his or thei n 
<* ney, &c. above the ſum of 10l. in the hundred. 
The fifth ſection, . If any perſon ſhall do any thing cn 
<« trary to this ſtatute, he ſhall forfeit the treble value af u 
<< wares,. and other things fold, &c.“ hi 
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This was the firſt ſtatute that allowed any lucrative in- 

reſt ; the confirming ſtatute of the 13 Eliz. ch. 8. makes 
H. 8. perpetual. Then comes the 21 Fac. 1. ch. 17. 

% 2. No perſon ſhall take for loan of monies, above 

eight for a hundred for one year, &c.” 


8 2 


4 
— 


0 Every ſhift, device, &c. to evade the ſtatute of uſury falls 

: in this ſtatute. 

Uts The queſtion is, Whether at the time of this contract, 

i Mr. Janſſen did not mean to ſecure himſelf a larger 

ms tereſt than the ſtatutes allow ? if he did, it is a void 
hargain. 

I cotemporanea expoſitio is properly laid down to have 


e moſt weight, and the judges at that time were ſome of 
e greateſt men that ever filled the bench. In Clayton's 
Weaſe, 5 Co. 70. it is ſaid, every device, ſhift, &c. where 
re is an agreement or communication for loan of money, 
within the ſtatute of uſury. The concurrent opinion of 
King's Bench, Common Pleas, and Court of Exche- 
wer, that Clayton's caſe is a right determination, and the 
judement there within twelve years after making the ſtatute 
( lizabeth. 

Cro. Eliz. 643. Button v. Downham, a miftake or 
miſſion in the late of this caſe ; but Lutw. 469. in Maſon: 

, Fulwood has rectified the error; for ſpeaking of Button 
„ Downham's caſe, he ſays, I have ſeen the entry in the 
roll, by which it appears that as well the intereſt as the 
prineipal was in hazard, though it does not ſo appear in the 
huts where this caſe is reported. 

Bottomry is not a communication for the loan of money, 
but 2 partnerſhip for the honeſt intention of ſeeking a live- 
hood by trade, and a plain diſtinction in Hardres 418. 
The caſe of Joy v. Kent, an action of debt upon an 
* obligation, conditioned to pay ſo much money, if ſuch a 
* ſhip returned within fix months, from Oſtend in Flan- 
*ders to London, which was more by the third part, than 
*the legal intereſt of the money ; and if ſhe do not return, 
* then the obligation to be void: the defendant pleaded it 
uns a corrupt agreement, and that the obligation was 
Lentered into by covin, to evade the ſtatute of uſury, and 
"the penalty thereof. Lord chief baron Hale held clearly, 
N this bond is not within the ſtatute, for this is the com- 
, mon way of inſurance; and if this were void, ſaid he, 
. by the ſtatute of uſury, trade would be deſtroyed, and not 
, like the caſe, where the condition of a bond is to give 
. o much money, if ſuch or ſuch a perſon be then alive, 
bor there is a certainty of that at the time; but it is un- 
certain, 
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© certain, and a caſualty, whether ſuch a ſhip ſhall eme. 
< turn.” | 

Fuller's caſe, the 29 Eliz. a t of an antiu 
within the NR, for * * of lian. 

Bedingfield's caſe, the 42 Eliz. the principal there f 
poſed to be riſqued. Ney 151. Symmonds v. Cockeil 
9 Jac. 1. A rent charge of 20]. per ann. for Lol. for ei 
years on a contingency ; yet uſury, if on loan, though yr. 
cipal in hazard. a. 

Roberts v. Tremain, 14 Jac. 1. held uſury though a 
contingency. 

King v. Drury, 2 Lev. 17. No uſury where in th 
power of grantor to avoid. bo. | a 
Grainge v. Swaine, 3 Jac. 2. Principal in hn 
Lutw. 464. „ 

Maſon v. Fulwood, Lutw. 469. Principal alſo in haul 

Maſon v. Abdy, 3 Salk. 390. Principal there alſi i 
hazard. | 
Mr. Attorney-general (a) for the defendant. ol 

The counſel for the plaintiff would in the firſt place, (ﬆ 
aſide this contract as uſurious; and if not void at lays 
uſurious, yet it is inſiſted ought to be ſet aſide in equity, a 
_— and unconſcionable, 

t is in vain to lay down a rule to reſtrain every man, 
and every family from ruin, while the law allows every per- 
ſon to be ſane, till by his crime or his contract he ceals 
to be ſo. As to the firſt point they have been pleaſed to 
make of legal uſury, it's novelty does not recommend it 
much. The notion of uſury originally was the taking any 
ſort of premium for the loan of money; but as the lay 
ſtands now, it is taking an illegal premium only; the it 
tutes forbid a higher premium than the legal intereſt. 

The ſtatute of the 21 Fac. I. ch. 17. ſec. 2. None ſoul 
upon any contract, directly or indirettly, take for the lun 
any money, or other commodities, above the rate of gl. f# 
Tool. for one whole year, in pain to forfeit the treble vail 
of the money, or other things lent. 

In order to make it uſury, there muſt be @ loan of mo- 
ney, which money is alſo to be repaid ; and there mult be 
a premium for the loan of that money more than 5 per cn 
Nor ſhall any artificial contrivance whatever evade the ſh- 
tute, and if this contract is a colourable agreement on, 
to avoid the ſtatutes of uſury, and is really a communi 
tion for the loan of money, it is within the ſtatutes. But 
this is no contract for a debt due, when it depends upon! 


contingency that may never happen. Sehen 
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Serjeant Hawkins's Pleas of the Crown, book 1. ch. 82. 
if uſury, ſec. 16. No contract is uſurious, by which the 
gender runs the hazard of loſing all his money, both 
principal and intereſt, as in the cafe of bottomry.” 

Cre. Eliz. Bedinfield v. Aſhley, © A. delivered to B. 
£001, who by indenture covenanted with A. to pay to 
& every one of A's children which then were and ſhould 
be living at ten years end, 80/, A. having then five 
daughters, and for aſſurance mortgaged a manor, and was 
pound in a ſtatute of 500/. it is not uſury, but a m 

af ual b argain.“ Ni 

I mention the caſe of Roberts v. Tremain, Cro. Fac. 
07. for the fake of Mr. juſtice Dodderidge's obſervation. 
 faid he, I lend 100/. to have 1201. at the year's end, 
pon a caſualty ; if the caſualty goes to the intereſt only, 
nd not to the principal, it is uſury, for the party is ſure 
5 have the principal again, come what will; but if the 
intereſt and principle are both in hazard, it is not then 


ury. | 
Gr. Joc 208. Sharpley v. Hurrel. A ſhip going in 
che fiſhing trade to Newfoundland, (which voyage muſt 
be performed in 8 months) the plaintiff gave the defen- 
* dant 50l. to repay 60. upon the return of the ſhip to Dart- 
a, mouth; and if by leakage or tempeſt ſhe ſhould not return 
.in 8 months, then to pay the principal money, viz. 5ol. 
ales WF only, and it ſhe never returned, then he ſhould pay no- 
| 0 WF thing. All the court held, that this is no uſury within 
d it WF the ſtatute ; for if the ſhip had ſtaid at Newfoundland 
two or three years, he was to pay but 60/. upon the re- 
turn of the ſhip, and if ſhe never returned, then no- 
thing; ſo as the plaintiff run a hazard of having leſs than 
the intereſt, which the law allows; and poſſibly neither 
principal nor intereſt.” 

It is not within the ſtatute, becauſe no debt, till the ac- 
dent happened of the ſhip's return, as both principal and 
alu iPtereſt were hazarded. 

The diſtinction, Wherever the contract on the loan of 


» 
} 


qt, as is contrived merely to avoid the ſtatute, the ſta- 
ite ſhall have its effect; when this ground is applied to 
: 14- N cales cited on the other ſide, it will overturn the con- 
only; xence they draw from them to the preſent caſe. 

nict- de agreement muſt be corrupt, or it will not be 


wrious, 
an: $eynolds v. Clayton, Mo. 397. the ground the court 


went 


nen is upon a contingency, that is colourable, or ſo - 


[ 321 ] 


uſury: every contract which is a real contingency, is 4 


c ſtatute. 
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went on clearly was the original contract, being really fi 
2 loan of money, and the fact in that caſe a mere eyafg 
to avoid its being a loan. 


Cre. Elia. 643. Button v. Downeham. It is the h. 
tent that makes it fo or not, for if it is a wager, it is 1g 


wager, and is not done merely colourably to avoid t 


Cotterell v. Harrington, Brownlow 180. A. for 110 
granted a rent of .20/. for eight years, and another of 20 
a year for two years, if B. C. and D. ſhould ſo long li, 
In replevin the defendant avowed- for the rent, and th 
plaintiff pleaded the ſtatute of uſury, and ſet forth the ſi 
tute and a ſpecial uſurious prey faid in this caſe, | 
it had been laid to be upon a loan of money, then it we 
uſury; but if it be a bargain for an annuity, it is no uſu 
but that this was alledged to be upon a lending. 

Fuller's caſe, 4 Leon. 208. A. gives 3ool. to B. 
have an annuity of 50. aſſured to him for 100 year, f 
A. and his wife and four of his children ſhall ſo long le 
Per Cur, this is not within the ſtatute of uſury, bi 
there had not been any condition. But care is to be tia 
that there be no communication of borrowing any many 
before. | : 

Maſon v. Abdy, in Show. Rep. lord chief juſtice Hat 
faid in $hat caſe, that a dying in fix months was no hatt 
and therefore uſurious. This is very material for my: 
ee becauſe it implies ſtrongly, if it had been ard 

„it had been no uſury. 

A bottomry bond is admitted by the other fide to wa 
hazardous contract, but ſaid not to be within the ſatuth 
becauſe allowed for the ſake of trade. 

I do not take this to be the reaſon, the true ground 
the allowance in courts of juſtice ; the lender is to be pil 
for a bona fide riſque, and all turns upon this, wheth1 
colourable contract to avoid the ſtatute. | 

In the caſe of Joy v. Kent, in Hard. the bottomry d 
tract was put upon the ſame footing with other conting® 
contracts, and within former caſes, becauſe it was mens 
colourable. | 

The true point therefore on which the preſent caſe mn 
turn is, Whether the contract between Mr. Spencet x 

the defendant was for the loan of money, and wh* 
more intereſt was originally meant to be taken than eh 


and if merely colqurable, and a device to avoid the a i 
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n ene _ n is not a [ 322 
nta for any t. merely a contingent bargain. 

uns; Nothing-aha can it to be otherwiſe; 
ther from the circumſtances of Mr. Spencer at the time, 
vr the light he ſtood in with regard to the dutcheſs of 
Marlbotough, = | 7. 0 & 103 2233? © 9:11:59 
No pretence that. the defendant made any agreement-he 
houldhave the 10, 00 on any other contingency, but 
Mr, Spencer's ſurviving the dutcheſs of Martboroughh. 
It is obiected that this is a loan, becauſe the word lend 
made uſe of by Mr. Spencer to Mr. Backwell. The 
ord n makes no difference; it is a communication 
y between the parties on a corrupt agreement to avoid 
the ſtatute, upon which it turns. The word borrow here 
les no difference ; for ſuppoſing he bad ſaid 79 ſell, this 
xt would equally have judged whether it was uſury, 
it myſt be the bona fide intention of the party ad- 
ncing muſt determine the nature. As the defendant 
bok it altogether upon the contirigency, I will now con- 
ler the nature of the contingency, which is faid to be fa 
it ——— Spencer being only thirty, and the 
uteheſs ſeventy- eight years of age; and on this account ſo 
kring, that it muſt be a grofs fraud and impoſition. Mr. 
dender, as is proved in the cauſe, was at that time of a bad 
nſtitatian, according to the judgment of perſons expe- 
need in theſe things, broken by an intemperance with 
omen, an intemperance in wine, and an obſtinate con- 
uunce im it; and when he was told it, ſaid, 7 defire to 
en longer than while I am capable of following this 
wſe of tife.. The dutcheſs of Marlborough indeed 78 
s old, but in point of conſtitution extremely likely to 
e many years; uppoling' Mr. Spencer was under- 
od then to be in a conſumption, and known to be ſo in 
b opinion of eminent phyſicians, will your lord ſbip ſay 
eontract was ſo very diſproportionate ? but we will not 
pon mere ſuppoſition, for he actually died in ten 
mths time after the dutcheſs, not in a common way, 
wich a broken conſtitutiaa. 
pon a computation at the time thls money became due, 
aun upon intereſt, and inſurancé at 8 per cent. only, 
te 960. ſo that if the dutcheſs of Marlborough 
ed f months Jonger, the defendant would have 
A loſer, and this tog upon a fappoſition the defendant 
d have inſured at 5 per cent. but no evidenoe he could 
Ws it at this rate. Lord Mountfort, who has been 
and, and underſtands" theſe” things extremely well. 
You, J. 3 C faid 


. 
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2 year in land, 2000/. per ann. long 


| _.caſes, and therefore, ſaid Mr. Clarke, here is m 1 


faid in May 1738, he looked upon Mr. Spencer, |; 
be ſo bad, he would not advance money on * 
no n eren —_— defendant would hay y, 
vanced any money upon this contingency. 

| ing ſtated thus much, I will now come to the wy 
point, the conſideration of the caſe as it ſtands on theky 
of equity. I will firſt conſider it on the original cont, 
and on the acts that have been done to cou 
it, and hope to ſhew it was a fair bargain in the beging 
er if not ſo, Mr. Spencer, who could give up this 
vantage, has done it by ſubſequent acts. 

The general principle laid down on the other fide, ty 
this is an unconſcionable bargain, is from the manned 
fack 6 excites, independent of frond, Tniquity, in 

4 as, i t iniquity, udn 
fairneſs, ought, for the public good, fo be fot ale? 
defendant at the time was a total to Mr. Spenar, 
ſo ſworn by himſelf in his anſwer, no evidence tot 
contrary, in no ſhape whatever a perſon who has been a 


ing out E r „ w them into ſcheme i 
this kind, not defendant's ſeeking, but ſoughtat 
by Mr. Backwell, Mr. Spencer's agent. He did not 
upon it as a beneficial bargain, but abſolutely refuſe; 
and was preſſed to accept it. It is not pret Mr. dye 
cer was a weak man, &r liable to be impoſed upon; u 
more, they do not ſo much as rn 
bill: not a young man, not under the care of a part 
married, not wanting an eſtate, had then very near v0 
annuities, 10,000 
ſettled on his marriage, an intereſt in it to himſelf for 
at leaſt 4000. year more, a leaſehold eſtate of 1200. 2 
tingent ivrereſt in the fum of 30,000). which was kt 
the counteſs of Sungerland by her huſb with 2 po 
to diſpoſe ſuch of his children as ſhe ſhould tal 
onal gſtate 


Tl 


EEE 343-4 #7; 


| b in the cauſe, be vil 
gaming, and never Joſt rol. 3 __ his lie 
it p 2 Principle to pa h 
he had adviſed with his beſt friends, (I do not mem 
yers) and had ſlated how his affairs were fituated, and 
was no other way of raiſing it, would his friends, * 
thelaw ſay, You ſhall not raiſe it, becauſe you cin ® 


n in this way? 2 752 | 
It is obj | he is @ young heir, and compared in, 


r 


— 
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al yult or principle on which this court can determine it 
% a void contract. But I ſee no ſuch inference as he en- 
ours to draw from it. It is ſaid too there was a perſon 
Jo in 1743 inſured Mr. Spencers life at 5 per cent. T his 
not a public office, but only an under-writer, who 
ight not know the ſtate of his health, for they are not 
cautious in infuring ; we ſhall ſhew an application to. 
be royal jnſurance office, and they would not inſure his 
& at all. There is not any one of the caſes but what will 
m upon this principle, that there was fraud and impoſi- 
mn, and if no actual fraud here, nor implied preſumptive 
ud, there is no ground to relieve upon, The very foun- 
ation the common law goes upon to get rid of the ſtatute 
duni, and for which the fiction of a common recovery 
introduced, was for the fake of a man's being impowered 
o pay his debts: It is faid Mr, Spencer had very great 
ectatic And yet the will, under which he took, 
z not in being at the time of this bargain, but was made 
ral years after. 
| ſhall now take notice of the caſes cited for the 


. p 
1 UM 


Waller v. Dalt, 1 Ch. Caf. 256. The court relieved 

here upon a very groſs impoſition, and was even within 
he ſtatute of uſury. | 

a+ v. Beak, 2 Ch. Caſ. 136. It was determined 

tle for the fame reaſon ; there wine was palmed upon 

he plaintiff, 2 money, valued too at 7000. 

Tuba, Ventr. 369. there was alſo a groſs 


. Loyd, 1 Fern. 141. the reaſon lord keeper 
at the end, * it a material caſe for the 
ant ; this, ſaid he, it the common caſe ; pay me double 
7 hs my liſe, and you ſhall have the principal after 
eaſe. - 

Becauſe perſons apply for money, and cannot get it juſt 
n the terms they 2 that is no reaſan for a court 
| to interpaſe. 

oft. u. Hill, 1 Fern. 165. the court eons Do 
Rauie it was an unrighteous bargain in the beginning, 
onthing afterwards cquld help it, and did not go at all 


The earl of laſſe v. Muſchamp, 1 Fern. 75, 135, 
237-4 moſt extravagant impaſition in that caſe. 

Wl v. Price, 1 Fern. 467. went altogether upen in- 
; (xtravagently on 2 by taking fve for one. 

| | 382 James 
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James v. Ondes; 2 Vern. aſide e oxin 
* lence; not botauſe contingent.  . 
wiſleton v. Griffith, x ms. 310. the court relied 
duns. Ibis wes the caſe an heir who was leſs upun l 
guard, iy being ſaduced from hir parents; and was brjig 
a growing vil, an impoſition too by 'a perſon under a fr. 
tence of friend ſbip, by getting bim from his father. 
Be itt. 2 Fern. 14. the court there went mercy 
upon the untonſcionableneſs of the bargain, which they 
they confidered it as fraudulent, and therefore theſe ca 
amount to no more than relieving againſt fraud. 
Mr. Clark concluded, that the court would confider ths 
nature of the bargain, and determine upon reaſons of pub. 
lie inconvenience; but Mr. ; Wilbraham faid rightly, w 
certain rule can be laid down,” becauſe that rule itſelf would 
be attended with dangerous conſeguences, when applied w 
other caſes, and —— even the legiſlature could not teach 


it, and if fo, it is ftrange: to this ä 
miſchief, _ | 


nn— pudet bac opprobria nobis US 
27 dici potuiſſe, et non potuiſſe refelli. 
It is ſaid, wherever is a priwate define c. 
tract or marriage, contrary to the original proper n 
the court will relieve the very particeps criminis. 

- But the pround the court goes upon there, is, that ther 
cannot be ſuch a caſe without fraud in it; and where 
there is · a fraud, it is impoſũ ble o pet a caſe in which te 
court will not relieve. 

Another caſe has been put of attorneys, while def 
clients are in diſtreſs, and in thoſe circumſtances prevailing 


on — hearing, though on the firſt — 
* could do it. But in this caſe, though the 
rty ha 
Telidre we general principtes, his being ſuppoſed do 
more knowing than his client, and — made the cat» 
tract with his eyes open. A man may contract an 2 ff. 
ture contitigency, a mere poſfibility * — 
upon what general ground lonithip w. | 
the court lay it down Gabe bake; that Mr. Spencer cc 
not have diſpoſed of a contingency on the death af falt 
and mother, drigrandmother? Will the court fay; ” 
man ſhall not diſpoſe of an expectation ? The ä 
ſon v. Trevor 2 Wms. 191. i a ſtrong authority 
that a contingent or hazardous _ Abb 


Catching Bargain. 
ie in equity; A man cannot at law fel} an intereſt in an 


i; lord Hobart ſaid in another Caſe, by introducing common 
ecoreries'to give people a power for the ſake of the public 
ve nience, to diſpoſe of a reverſionary intereſt. wrin oo 
In every caſe, where it is neceſſary, a court of equity 
Al reliere, and if they do not, I will venture to fay it is 
not ſuch a caſe as is really and ſubſtantially neceſſary: but 
jour lordſhip: ſhould determine in the manner the plain- 
us counſel deſire, it would be determining, that a per- 
on, in the fame ſituation with Mr, Spencer, canhot, for 
the beſt purpoſe in the world, the payment of debts, enter 
nto ſuch a contract. | ; | 

[ ſhall conſider next the point of confirmation by ſubſe- 
Cquent acts. | | | | 
My firſt poſition is, that Mr. Spencer had a right to re- 
baſe any demands he had upon another. 
lle has not only ratified it, but eſtabliſhed it upon terms, 
though I will allow at the ſame time this judgment, as 
well as any other contract, is capable of being ſet aſide; 
but then it muſt be upon the original contract being found 
ed in fraud. ad 

It is objected, that at the time of the latter tranſaction, 
be was under the ſame neceſlity. This is clea ly contra- 
led in evidence. It is ſaid too, he was under the preſ- 
ue of debts; but is that a reaſon for ſetting aſide every 
particular contract; the judgment here given in the freeſt 
anner: Mr. Spencer himſelf ſent for Sir Abraham Janſ- 
kn, nor is there even a ſuſpicion Mr. Spencer thought 
be defendant had done any thing contrary to the- niceſt 
tions of honour. = was s 20010 | 
Lord Talbot in the caſe of Cole v. Gibbons, 3 Nuts. 
mo. laid; he could not relieve, becauſe the perſon there, 
Wer being fully apprized of every thing, executed a deed 
# confirmation of the former aſſignment. 

The impoſſibility of Mr. Spencer's being impoſed upon 
it the time he confirmed the bargain, is the ſtrongeſt cir- 
nmſance that can poſſibly be in our favour. 

Inthe/ caſe of Standard v. Medcalf, which came firſt 
bre ent- Talbot, and afterwards went up into the Houle 
1 Lords, his lordſhip thought it a fraudulent tranfaction, 
ud fad, if it depended only on the ſettlement, he would 
entered, but the will takes off from it, becauſe the 
de that voluntarily, and ſhews the fairneſs of the 
Mer contract: the preſent is a much ſtronger caſe ; for 
we was nothing fraudulent in the original Ron, 
an 


ria KA 


tate, but he may contract, and judges have been ut, 
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and therefore 2 voluntary confirmation will have 6: 
greater weight with the court. HAR Are 

Mr. Solicitor- (@) for the defendant, 

The ft queen 'is, Whether the bond take = 
8 was 2 void bond at law, by reaſon of t 
ſtatutes of uſury? and if it was, I would not take up the 
MO ofa tart on then the ſubſequent tun. 

ns, : 

The ſecond queſtion is, Whether on the head of equity 
this court can ſet aſide a legal contract on the ground i 
the defendant having acted unconſcionably ? 

If both theſe are againſt the plaintiffs ; 

A third queſtion has been made, that ſuppoſing it to b 
good in law, and in conſcience, Whether the court hl 
not ſet it aſide on political reaſons ? 

I will endeavour to ſhew hereafter, why fuch a ground 
of determination is impoſſible in this court, but at preſent 
beg leave to inſiſt, this is as honeſt, as fair, and conſcien. 
tious a bargain as could be made of the contingent kind, 
Firſt, I ſhall take notice of the circumſtances, charate, 
and ſituation of life of the obligor, 

Secondly, The ſame as to the obligee. 

Thirdly, The motive, or reaſonableneſs of it, under bi 
ſituation then, to ſollicit ſuch a bargain. 

Fourthly, The manner in which it was propoſed, ad 
wy t to — 8 * 

Fifthly, The fairneſs ity of the price, acc 
to the probability at the 2 the event which ta 
happened ſince. " "Rn 

Spxthly, The opinion Mr. Spencer had of it, in l 


rivate ts, even down to the laſt moment of li 
Firſt, As to circumſtances, which are always mat 


in theſe caſes: 
As to Mr. Spencer's underſtanding, he is not carged! 
the bill to be weak, nor likely to be impoſed upon, 
that he was impoſed upon. x 
Mr. Spencer was then turned of thirty, no heir of 
ſort, at that time had no father, but was himſelf the fa 
of a family; was in no ſtate of diſobedience with gun 
mother, uncle, or any other relation ; never gamed 
any part of his life; never Joſt 3ool. in his life, put" 
together. It is material, that he had then taken up, 2 
was grown more temperate. Another ſort of circum 
is, that of fortune. Poſſeſſed of a fine family feat, Fr 
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kc, an eſtate in land of 550ool. a year, had the intereſt of 
10,0001. reverſion to himſelf in fee for want of younger 
children, and he had no younger children; had a right in 
20000. exchequer arinuities, a chance in a ſum of 30,0007. 
q hope or expectation from the dutcheſs of Marlborough; 
he had plate, jewels, &c. fit for his rank; ſo that beſides 
his perſonal eſtate, and his expectations from the dutcheſs, 
he had at that time 7500/. a year for life. He was a 
younger „ and a commoner, and yet had 3ooo!. a 
year more than the eſtate of the family had ever been, to 
ſupport the honour and title. From all the evidence in the 
cauſe, he was addicted to women and wine, but reclaimed 
two years before he entered into this bargain. 

People have as many ways of running out, as getting 

eſtes, unaccountable how: he had contracted 20, oool. 
debts, and debts to tradeſmen, as is inſiſted on our fide; 
the witneſſes ſwear that he was preſſed by tradeſmen, and 
tlat the debts amounted to this ſum. 

The plaintiffs ſhould have adapted their interrogatories 
to this point, Who was he indebted to ? 
2 The motive, or reaſonableneſs of it, &c. 

e might very properly ſay, juſtice obliges me to p 
them ; it is — oa — — them; it debaſes a —— 
of figure and fortune. Another motive was, that the cla- 
mour might not reach the ears of the dutcheſs of Marlbo- 
rough. Could he have had the aſſiſtance of all his rela- 
hions, nay if he had had the honour and happineſs of con- 
ting your lordſhip, attended as you are, could he have 
deen better adviſed in his ſituation ? He muſt have done it 
by Glling his reverſion, and chance on the death of the 
lucheſs, either on ſingle or junctim annuities. No man 
would have adviſed him to ſell his perſonal eſtate, family 
ures, jewels,, &c. This is diſgraceful, and would 
ave been rejected by the whole family. Could he have 
ad it out of the annual profits of his eſtate, how muſt he 
e in the mean time? Beſides, the clamour of tradeſmen 
fould have continued, for they would not have ſtayed till 
* money was raiſed in this manner. But why ſhould he 
tthe age of thirty, pinch for the fake of a ſon, who at 
aty-one will be maſter of 30,0001. a year? 
= next conſideration is, the point of a ſingle or junctim 
mu a 
Whoever wants ſuch a contract muſt pay for it. If a 
in ſells an annuity for his own life, the price of middle 
Wand good health never exceed above ſeven years; bur 
de fame man wants to buy, he gives fourteen * 

teen, 
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one, he is made to abate in proportion; take it at the con. 


Marlborough. | i 


buy it, and was refuſed by ſeveral perſons, becauſe it 


brouglit to a concluſion. 


fifteen, and in one caſe proved in the cauſe to have 
ed in 174.3, fixteen or ſeventeen years. If the life is 2 1y 


mon price, he muſt have paid 10004. a year for 70001, atths 
beſt. Theſe reaſons would have diſſuaded him from dex! 
in annuities. - Should he have ſold his reverſion ? There 
2 chance ef his having another ſon, nay, his ſon's mx: 
tying under age, and having a fon. Could he have (9 
chance under lord Sunderland's will? He could ag 
have fold it for any thing; and yet he lad a chance, if 
lady Sunderland died without appointment, or 'ſhoul 
make a void one; and a bill is now depending here, whe. 
ther the appointment ſhe has made is good. 
One thing more left, the hope from the dutchels a 


It has been ſaid, that from the hatred of the dutches o 
Marlborough, as well as her love, he had almoſt a cr 
tainty of very great advantages. 

Suppoſe he had ſaid, I will live frugally for the future 
and pay my debts with money raiſed out of my income, 
rather than mortgage my expectations; I ſhould hate 
thought his reaſons juſt ; but ſtil] if he had not taken thi 
method, would he not have been liable to an execution? 
where the fineſt pictures fell by the yard, belides the in. 
famy of it; | | f 
T heſe being his circumſtances, the next conſideration 
is as to the circumſtances of the defendant, 

No charge in the bill, either as to his condition, cha- 
rafter, or manner of dealing; if he had made another har. 
gain of the ſame kind, it was material to have charged it 
he was not perſonally acquainted with Spencer, was 10 
companion in any extravagance that might create the debt 
nor did he partake of it afterwards by living with him: I 
cannot therefore be ſaid to be a devourer, and to be lying 
in wait for that purpoſe : is his property then to be take 
from him, e e may be ſuch a man? his characte 
in every reſpect ſtands clear and unimpeached. 

When Mr. Spencer had engaged ſo far as to defirel 
bargain of this ſorts he forms himſelf what he thinks the 
fair price, and was not haggled into it. Afterwards, 
his Heuds and agents he propoſes to any one who woul 


not an advantageous one. | | 
Fourthly, The manner in which it was propoſed, a 
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ain loſs, in another a very probable, but uncertain 
n. if Mr. Spencer and the dutcheſs both lived many 


wr manner of life. If he had bought upon lives with- 


zind for a commiſſion of lunacy ; the propoſal ſimply 
xcepted of by defendant, without tacking any one con- 
Ion of his own. | A 

Fifthly, The fairneſs and equity of the price, &c. and 
ow the actual (vent. 252 

Whoever buys on a life, muſt have a particular regard 
Wo the gonſtitution, and manner of life, and age of the per- 


ublic offices. As to the objection of inequality, the bar- 
an itſelf ſuppoſes an inequality, and that the dutcheſs of 
borough would die firſt, otherwiſe no money ought 


ger of 5000/7. the dutcheſs of Marlborough dies firſt, ſup- 
bling it equal. | 


| way of life, he would deſtroy himſelf ; he defired Mr. 


mn. Mr. Loubier, who has been examined in the cauſe, 
id is a director of the London Infurance, ſays, unleſs 
theſe circumſtances concur, they never will inſure at the 


T offi ſent to fir Abraham Janſſen, and propoſed in 
firſt moment, as a conditional bargain : in one event a 


tears: he conſidered not only the age of the parties, but 


ut knowing ſomething” of them, it would have been a 
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þ have been paid; but it ſhould have been, I lay you a 


The dutcheſs of Marlborough took more care of her 
alth than moſt people; Mr. Spencer was intemperate in 


u e and women. Mr. Middleton the ſurgeon proves he 
hy ould not forego his pleaſures for any advice with regard 
— bealth; for on his taking the liberty to tell Mr. Spencer, 


ot if be went on in his irregular courſe, or did not alter 


Wadleton would not trouble himſelf about it; for that he 


* d wt defire to live longer than his conſtitution would en- 
a lim to live in the manner he liked. 
yy Mr. Spencer had frequent venereal diſorders, and in 


Rr ſeverity ; and inſurance offices, let it be whoſe life it 


j for if he heated his blood with ſitting up the night 


Mun ten months before his death, and yet others ſay, 


N. I. 3D to 


10 


, deduct two years when a perſon has gone through 
Ka ſhock to his conſtitution. He was careleſs of his 


wore, he next morning frequently appeared to his friends 
Ihe night gown he brought into the world with him: he 
| alicted with the rheumatiſm from Auguſt 1739, and 
C lome part of 1741, and ſalivated in the November of 
er: two witneſſes indeed ſay, he was hale and ſound © 


F but a twelve-month before his death very ill; his 
ant of want of appetite and indigeſtion carried him 
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to Bath; theſe were notoriouſly the eſfects of formy 
drinking, and a broken conſtitution, and not ſudden di 
orders. | + RY 20 

Phyſicians are not certain nor infallible ; they pronoung 

ple dead, and yet they recover and bite chem. Sir 
Scipio Hill, after he was given. over, lived twenty-four 
years, and annuities were held on his life: every body lock. 
ed on the dutcheſs's life as very good, and Mr. Spencer 
very bad, at the time of the bargain ; for a common rhev. 
matiſm, the grand relief a very common remedy ; it cet. 
tainly was the ill conſequences of former intemperance, þ 
inveterate as to get into his bones, and yet could not comet 
the root of it. In 1744, he drank drams and ſmall-ber 
in the morning. 

Did not the defendant then run equal riſque ? Takei 
on the event of deaths, the dutcheſs of Marlborough lived 
ſix years and a half, and Mr. Spencer only twenty months 
more; he dies through want of care, and ſhe of old age, 

It is difficult to ſay what the riſque was equal to; they 
have endeavoured to ſhew for the plaintiffs, fir Abraham 
Janſſen could have inſured Spencer's life, during the 
dutcheſs of Marlborough's, for 5. per cent. but have ex. 
mined only Stephen Lofiin to this particular, and it i 
"ay material that they might have examined many more, 
and material too that Loftin does not ſay he enquired 
into his health and manner of life before he inſured : for 
argument's ſake, I will ſuppoſe the defendant could hare 
inſured at 5 per cent. He muſt ſo inſure as to have all l 
money back ; he muſt inſure the principal, intereſt and 
premium ; intereſt muſt be computed on intereſt, and 
no other way of doing it; for if I lend at 5 per cent. and 
am not paid till the end of fix years, I have not 5 per n, 
for my money : biſhops leaſes are computed on this foot 
ing, ſo in this court between tenant for life and re- 
fioner, not an equal computation, for the advantage 
againſt the reverſioner. l 

Suppoſe intereſt and premium inſured the firſt year, i 
tereſt upon intereſt and premium, and intereſt on that 
the ſecond year, and ſo to the dutcheſs of Marlborough 
death, it would have amounted, the October in which (is 
died, to 9663/. and he muſt have inſured another qe 
The bargain therefore in all circumſtances fair, and in f 
bargain whatever does this court weigh it on nice rules 
equality; as for inſtance, if a man wants a particular pg 
of land, contiguous to his own, and gives thirty Jet 
purchaſe, the court will not ſet it aſide for that reaſon = 
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The plaintiffs have not gone into evidence, to ſhew Mr. 
Grencer could, in any time of his life, have had this mo- 
ney on à better bargain. | IR 
Sixthly, The opinion Mr. Spencer had of it in his own 
vate thoughts. | 
He knew whether he was handſomely or ee 
teat by, or whether impoſed upon: there were numberleſs 
Jechrations of his in private, that he had been fairly dealt 
none of the witneſſes ſay, they heard the leaſt inſinu- 
tion he ever complained of his bargain : he writes himſelf 
fir Abraham Janſſen after the death of the dutcheſs of 
Marlborough, to bring a bond and judgment ; the defen- 
nt, as is proved in the cauſe, ſaid, that though he 
Wanted the money, he would not diſtreſs him; on which 
Wpencer replied,, how much more handſomely you uſe me 
than other people do : he afterwards pays the defendant 
Ine thouſand pounds in part, and then another thouſand 
pound ; all theſe actions ſhew his own private opinion of 
he defendant, and that he did not think himſelf under any 
liſtreſs or influence. 
Lord chancellor aſked, how ſoon after the dutcheſs of 
ulborough's death the money was to be paid, 
Upon turning to Mr. Backwell's depoſition, he gives 
following account, That he told fir Abraham Janſſen, 
* would pay him 10, ooo“. at the dutcheſs's 
leath, . N 
And therefore, ſaid the ſolicitor- general, though the de- 
ndant's anſwer ſays it was propoſed to pay him 10, oool. 
er ſome ſhort time after, the death of the dutcheſs of 
alborough ; yet as there is no evidence to contradict its 
ng liable to be paid at the time of her death, it makes 
bend of any Le that might ariſe from the payment 
ng poſtponed to a further time, 
The uſe that is to be made of this money, is very ma- 
mal; it was for payment of debts, and fo likewiſe was the 
plication, for the money was paid into Loftin's hands, 
Che diſcharge of his tradeſmen. To ſay that the de- 
Want thought at the time, there might be a diſpute on 
| idity of the contract, is impoſſible, becauſe that is 
g him a lunatic; for then it was ſaying, one way yau 
A but every way I loſe. 
The next queſtion, Whether the contract is void in 


and I agree with Mr. Crowle, if void in law, it is put- 
upon a clear ſolid foundation: a bargain for a con- 
Ney, and no objection made that it is not lawful, and 
3D 2 for 
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very ſenſible civilian, Domat, argues againſt it. 


forbearance and a higher rate, then certainly it 1s Ws 
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for: any contingency that is lawful, you may 
Sou if 40 eon at law, it mull be en 101 
tute of uſury, where a greater intereſt than the rate ally, 
ed is taken, 

A notion prevailed for many years, that jt was not ky. 
ful to take any hire for money; this was adopted from th 
canon law, and even prevails to this day in many catide 
countries. It is aſtoniſhing how prejudice ſhould hy 
kept common ſenſe ſo long out of the world! Why ö 0 
money a commodity as well as any thing elſe ? and ye 


Harry the Eighth, towards the latter end of his re 
had a mind to get the better of it, not in a direct way, hy 
by fixing the rate of uſury, which continued down to que 
'Anne's fim. 

Mr. Locke, in his conſiderations upon reduction of in 
tereſt, ſeems to think, for political reaſons, the rate of i 
. tereſt ſhould not be fixed at all, but left to find its ownrat 
or value in the market; and being of this opinion, nex 
lent or borrowed himſelf. 

A contract of uſury is the hire of money at a certai 
price for the uſe of it : there muſt be a principal, andthe 
muſt be, to bring it within the ſtatute, a rate of jnterd 
exceeding what is allowed, if of another nature, not with 
in the ſtatute ; at common law, a condition on bam 
ard peradventure is not within it; ſome old ſtatutes call 
dry exchange. = 
Contracts on bottomry are not excepted out of the f 
. tute, but depend on the nature of the th ing: diſcount 
of notes, no principal due from diſcounter, which is fat 
bore; ſo buying up ſecurities at a lower rate, when pal 
it comes to more. than legal intereſt, compared to whit 
buyer gave; ſo in the caſe of annuities for life or IK 
where money is not to be returned. The caſe of Ton 
tayne v. Grimes, ſo in the particular ſort of inſurance, 
tereſt, or no intereſt, which is only a wager, and not Wk 
in the. ſtatute. 

If in the truth and real ſubſtance of the contract, f 
agreement be for the payment of a principal ſum, 


the words, and no ſhift or ſhape can ſecure it ; all 
able ſales, and colourable exchanges are within it, 10% 
tract between man and man, but may be turned to «fi 
No contrivance can exceed the rate of intereſt, it b 


lutely void. 
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Al dhe caſes that have been cited prove this, that here 
the treaty is upon a contract for uſury, and more is taken 
than the legal intereſt, no evaſion can ſecure it. 
Clayton's caſe came upon demurrer, and confeſſes a 
corrupt agreement, the contingency there next to nothing, 
1nd this was fixed by evidence. * 
In Maſon v. Abdy, I the, perſon die within fix months, 
:nd there the man was in good health, and the, corrupt 
ereement pleaded, and no objection to the pleading, 
therefore muſt be taken as admitted. | 
The caſe of Button v. Downham, was alſo on demurrer, 
and the corrupt agreement admitted. The reſt are all caſes 
of higher intereſt taken than the act of parliament allows. 
Conſider the preſent caſe, and apply it to the ſtatute. 
W What is it on the firſt propoſal and communication? A 
bargain; upon a contingency. Is there a principal due ? 
No. Is there a rate for forbearance? No. It has been 
ahjected, That the witneſſes ſay, borrowed, lend, and loan, 
and that theſe. expreſſions ſhew it is a contract for money. 
Aloan, ſays Mr. Crowle, not conſumed by the uſing, is 
called commodatum, as if I lend a horſe, houſe, . &c. it is 
ontuitous. . Another. ſort of loan called mutuum, as oil, 
mae, &c. here ſomething is taken for it. But was the pre- 
gent ever propoſed as a loan upon uſury, or as a propoſal 
for principal and forbearance ? Trey 
boge it will not be heard out of Weſtminſter-hall, Pray 
advance me a ſum of money on this contingency, and then 
t wil be good; but if you had faid, Pray lend me-aſum of 
mogeyon this contingency, . then it would be bad. Suppoſe 
action on this bond, could they declare on a corrupt 
wreement ? Suppoſe they ſet aut the whole tranſaction in 
ſezding, and conclude it to be done with a corrupt inten- 
lon, could 2 gury upon the evidence believe this to -be a 
lorbearance of the principal? The very rate of intereſt de- 
ſends upon the contingency, itſelf, for no man alive could 
hat would be the rate of intereſt. If no.contingent 
augen can be made upon a lite, but what is Within tlie 
Aatute of uſury, that, I will allow, would put it for the 
ute upon clear gr and ſolid foundations. 
1 vill next conſider, upon what rules of equity they are 
ated to be.relieved. Courts of equity adminifter juſ- 
& out of 2, conſcientious principle, therefore every caſe 
Wt and on its own circhmſtances: no fraud here, or 
preaching, nor any charge of that kind in the bill, or 
Fred at the bar, no evidence from whenee impoſition 


* -/ 


felumed, It.zauſt be, ſubmitted then as between man 333 J 
and 
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and man, whether fir Abraham Janſſen has 
any miſbehaviour s. ! thi Ven ily ' 

They were aware of this on the other fide, and there. 
fore have gone on another principle; that though good 
law and in conſcience, yet this court ought to ſet jt aſide 
on principles of politics, and make this the foundain 
of the juriſdiction of this court, as applied to theſe cg 
But this court will never ſay they exerciſe a legiſlative xx 
thority. If a contract be good at law, or in conſcience, 
this court will not ſet it aſide. As for inſtance, the Saul. 
Sea company's bulls. and bears in 1721, could not be fh 
aſide till the legiſlature interpoſed, neither could it preven 
or reheve againſt laying wagers in political matters; but n 

act of parliament in queen Anne's time put a ſtop to i, 
So as to gaming; as for inſtance, fair hazard on the dic; 
It is an eaſy matter to ſhew it very detrimental to th 
public, and yet can any caſe be cited where the court has 
relieved againſt money fairly loſt, before the late act of par. 
liament interfered. The legiſlature has made a law, tha 
buying chances before it is known what they are, ſhall be 
ſet alide ; this court could not do it. 

| Miſera ſervitus eft ubi lex eft vaga. Nothing more mi- 
ſerable than that rules of property ſhould be precarious and 
and uncertain ; and yet according to the arguments of th 
plaintiff*s counſel, though my contract is legal, and equi 
table too, yet it may be for ſpeculative reaſons bad: thy 
is puniſhing a man who has done no wrong. 

There are a great many inſtances alluded to, but no 
fixed rule produced; but it is ſaid, the court will {| 
aſide, for reaſons concerning the public. It is a misfor: 
tune attending a court of equity, that the caſes are gene. 
rally taken in looſe notes, and ſometimes by perſons who 
do not underſtand buſineſs, and very often draw general 
principles from a caſe, without attending to particular ci. 
cumſtances, which weighed with the court in the deter. 

mination of theſe caſes. If a truſtee properly, and bona fil 
agrees with the ceſtuigue truſt, that will take off the pre 
ſumption of unfairneſs. = | 

If a common proſtitute, hackneyed in the ways of meth 
gets a contract from a perſon for her benefit, there ariſes 
preſumption ſhe is making a gain ; it is her daily trade: 
but if @ mzFreſs only, who is true to him, the court 
not relieve ; for ſhe may be preſumed to be impoſed up 
as well as impoſing upon. So in marriage-brocage oy 
the relation who takes money is bribed ; and from i 
bias on his mind, he cannot give her the advice he on 
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i cclaion · Suppoſe I treat with the father of a lady for 
rtiages and I make a private agreement to give him a 
= of che fortune, is not this a fraud-? In the caſe of fir 
Laham Elton, he engaged to pay a ſum of money on his 
tage; but as there aroſe no preſumption of fraud, the 
ut would not relieve, but decreed him to pay it. The 
ne as to ſelling of places, where there is no leave to ſell, 
41 becauſe a breach of truſt ; but if leave to ſell, will not 
ſet aſide. 

Another inſtance of gratuities or ſecurities to attornies 
nding the buſineſs ſet aſide. | 

The misfortune, as I ſaid before, is laying down theſe 
general rules, when in the principal caſe of this kind, 
Nalmeſly v. Booth, before lord chancellor, 2d of May 
141, circumſtances had great weight ; even the character 
t Japhet Crooke had great weight, who was more likely ts 
poſe, than be . upon; but I never underſtood that 
te court has ſaid that an attorney ſhall take no gratuity, 
ove common fees, before a cauſe is finally ended, as 
wpoſe a verdict obtained by his care and conduct. 

In Woodhouſe v. Shipley, before lord chancellor, 17th 
March 1742, there 1s no general rule laid down about 
nds on account of marriage; but the court was of opi- 
jon there was an impoſition in that caſe on the father, and 
creed relief; but deſired not to be underſtood to ſay, 
ut would be the caſe, if ſuch bond had been given by 
0 alen Juris, or emancipated. 

| have reſerved for the laſt what are called po/?-obits. It 
laid ax have relieved on this ground ſingly, that no heir 
al be allowed to make ſuch contracts. But I ſay they 
e on the miſbehaviour of the perſon who ſeduces a 


| feeding his extravagance. 

tle then cited = under the head of loans, and 
comment on the lex Macedoniana, to ſhew that the 
law does not extend it to a perſon emancipated. 

As to-the-caſes cited, lord Nottingham relieved npon 
lence ; lord keeper North though he went too far ; lord 
reys not far enough. A man's natural temper, though 
to able, will give a tincture to his notions of evi- 


*I's 
* 


Gar 2. I, ſays lord m (according to his own 
Pucript from whence I cite it) made him pay the prin- 
money borrowed before I would grant the injunction, 
u the hearing 1 relieved, becauſe ſuch * 
| ould 


ug man, and makes a bargain with a filius-familius, 


In the caſe of Parney v. Fairclough, and others, the 
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ture pay; came on to be heard, and 'difcountenanced, | 


Catthing Burgain. 

ſhdulc ber diſcouraged, and in the Star<bhamber vn f. 
nMtablecorporally, - But his lordſhip did not. relieve f 
ſame plaintiff in another cauſe againſt George Pitt, thou 
his advantage wi three to one, becauſe the father ws 
good health af that time, nor did he put it on the df 
remce between money and wares. 

. Dor@ Jeffreys laid a different ſtreſs on the evidence thy 
lord: Nottingham did, and relieved for this reaſon, and i 


In Twiſletoft v. Griffith, cireumſtances too had weigh, 
Did not the defendant ſtay till the father was ill? Did 
he take him out of the father's hands? This was a miſt, 
havidurg and had great weight. 

In in v; Milner, lord King ſaid he was tied dom 

cederits, and therefore he would not certainly tax 
catrioc ar iota beyond the precedents. It is probable ty 
there were cireumſtances in that caſe, becauſe there wx 
double contingency. - 

Bur it is going a great way to ſay; a man cannot (el 
reverſion ; Mr. Sober is not fili us-fumilius.—— I 
no mur fell an eſtate in jointure to his mother ?—S$hall u 
man join in ſelling a remainder?— s it poſſible to ſupp 
er — it cannot. hs 

1 caſe of Bitty v. Loyd, 1 Vern. 141. never cont 
didted. L have a note 850 5 a *caſe 15 8 an heir ſold 
contingency, and yet not thought unſaleable. In theak 
of Whitefield v., an heir ſold in the lifetime 
father and mother, there was no diſpute; but this n 
fairy obtained,” and the court decreed further aſſurance! 

tke heir and gave leave to make uſe of his name. 

Am inſtaree with regard to an officer who affigned hi ff 


oe it is eating the earnings of his daily pay before | 
Courts of law allow*them"good as contracts, but not 
conveyances7 a court of equity goes farther. _ 
Then What is this public good, this rule they ſo mis 
inſiſt on; that no man ſlHiall ſpend abt ve his annual incom 
Hav can that be prevented? Is it im human nature? 
will ſpend it; mert of the beſt ſenſe have done it; ubs 
will be the public utility? Where the encourageme®l! 
irmuſtry ? will tñe court conſider” every man as a lun 
who'>20cds hs income? Another end, perhaps, to lb 
up property for another age; is that defitable; WI 
rprõ ie o ether terms? It is direckly the ron 
ry3 and as cler us any propefiton in E Gelid; and 
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den to Mr. Locke in the treatiſe before- mentioned. Tf 
[r, Spencer could not have it on theſe terms with any ſe- 
rity to the defendant, he muſt have diſtreſſed him much 
pore by taking pledges of plate, &c. 

It is extremely material that the court ſhould not de- 
Amine it upon this laſt ground, whatever may be their 
mon as to the validity of the contract in law, or the 
nſcionableneſs of it in equity. 


June 22d 17504 


Mr. Noel in reply : | 
HE general queſtion is, Whether the facts in the 
ſent caſe affords a reaſonable ground for relief in 
court of equity ? It is admitted to be a matter of great mo- 
ent: firſt, in reſpe& of preſerving families from ruin, 
der pretence of relieving preſent want. 
[vil ſhew that the court may relieve, without infring- 
+ the liberties of mankind, or hurting property. 
No man has a right in his own property beyond the li- 
its of conſcience : men are bound to uſe their own, ſo as 
vt to hurt or prejudice another. I ſet out with this prin- 
ple early; it is laid down in the caſe of Boſanquet v. 
hſwood, Caf. in Eg. in the time of lord Talbot 38. the 
burt may relieve, where the caſe is not ſtrictly illegal, 
pon rules drawn from the caſes of nature and reaſon. It 
allowed, no written law can poſlibly take in a caſe of 
bs kind, as they cannot poſlibly foreſee every emergency. 
politics, Mr, ſollicitor-geteral muſt mean only public 
WIty, | 
Lwill confider it firſt on the ſtatute of uſury, and hope 
 ſhew it is clearly within it. 
Ulary within the ſtatute is ſecuring a higher premium 
gin than the ſtatute allows. | 
They object the gatute means, where the prindpe/ lent 
6 bereþard. But here it is double the principal to be paid. 
They would eftabliſh likewiſe, that it muft be @ communi- 
un of berrowing and lending of money, and that there 
no communication here, on the one part for borrow- 
þ or for lending on the other. | 
The terms upon which the defendant did it can make 
IMteration ; for if the original proceeding is for borrow- 
ad lending, terms cannot make it ceaſe to be a com- 
mation for money. | 
not every caſe laid it down, that there muſt be no 
mumication for money? And though the penalty be 
Vol. I, ; 3E 6 : — 
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ſevere, yet the ſtatute muſt be conſtrued libetally ; then ha 


For money ? | 


Jum. | 


great or ſmall. In the preſent caſe Mr. Spencer abſolute 
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care been taken here, that there was no communica; 


They have attempted to lay down another rule, a 
where the principal is riſqued, it is not 3 
In Burton's caſe, 5 Co. held to be uſury notwithſtand. 
ing the riſque, and nothing ſaid there of the greatnek, 
ſmallneſs, or extent of the riſque. | alk | 
A principle indeed laid down in the books, that it is ng 
uſury if any uncertain gain, and left to the honour of the 
perſon if he will pay more than legal intereſt ; but if the 
lender ties down the borrower to pay more, hoc eff vity. 


The ſtatute goes upon another principle, that contingent 
bargains are bad, reſerving more than legal intereſt, unleh 
for convenience of trade and commerce, and reaſons d 
public utility. | 
Serjeant Hawkins, in his Pleas of the Crown, when he 
ſpeaks of the cafes in uſury, lays it down, it is uſury noi. 
withitanding the riſque, and makes no diſtinction whethet 


bound to pay, and could not be relieved againſt the doubl 
payment at any time. 

Principles of property are to be drawn from the gener 
purview of the ſtatute, and ſuch as are moſt likely ts ns 
with the miſchief. 4 

Meet with it then ! If a ſum ſtipulated to be lent, bel 
with or without riſque, exceeds the legal bounds, let t 
conſtrued within the ſtatute. 

A life of thirty againſt ſeventy-eight is too ſtrong, 1 
looks too much like a /h7ft. | 

They are forced by this great inequality to have reſou 
to another thing, that the young life was broken, and ibo 
fore the old a match for it. 77 
Mr. Backwell does not remember a ſyllable faid abe 
the goodneſs or badneſs of Mr. Spencer's conſltution, 
the time of the application to the defendant ; nor dots 
ſay in his anſwer, that he refuſed. to lend the-money, f 
that he did it on weighing and conſidering the prop 
What is the material reſult of this? Why, that upon 
quiry he did not find the report of Mr. Spencer's det 
health true, and therefore the riſque not being ſo gel 
at firſt imagined, it determined him to comply wih! 
propoſal. The effects of his intemperance, as Y 1 
evidence, ſufficiently removed; for his laſt relief, | 
particular diforder, ,was in 17 32, fix years betore {2121 
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ud and ther: the witneſſes ſay, he was of a' ſtrorig robuſt 
-afitution: Loftin and Thompſon ſay, he was of a found: 

health, and therefore likely to outlive the dutcheſs of 
Marlborough : theſe are their own witneſſes who were con- 
ted with him, and in the ſervice of his family. 

Another reaſon they urge is, a perſon muſt be calculat- 
ne how much: intereſt they Joſe in the mean time while 
the contingency is depending. Very hard driven ! for 
they compute intere/? upon intereſt, premium for inſurance, 
tereſt upon that, and intereſ tos upon that intereſt, and 
þ round the compaſs; and yet after all this labour, falls. 
fiort- ſome hundred pounds of the gains the defendant 
makes. - I would not defire a ſtronger proof of the uſuri- 
ouſneſs of this contract, than the hard ſhifts they are put 
in order to fave ĩt out of the ſtatute. Judging by events 
[always underſtood to be the worſt rule of judging ; the 
only proper way, What was the chance at the time? And 
brd Mountfort ſays, the dutcheſs of Marlborough's lite 
xs not worth more than three year's purchaſe, and there- 
fore her living ſix years is of no weight. 

I it ſaid no 1mpofition is charged by the bill. 

The conti act is charged to be uſurious, and charged to 
e exorbitant, and that the defendant took advantage of, 
. Spencer's neceſſities; therefore what do they mean by 
mg, We have not charged impoſition? if not in terms, 
jet neceſſarily implied. 5 

4 to Mr. Spencer's great property, he was only tenant 
or life; as to hrs perfonal eſtate, he was not in effect and 
woltance ſui juris, becauſe his fears of blowing up his 
pes in the dutcheſs of Marlborough prevented him from 
baking uſe of the perforal eſtate. 

It is then ſaid, he wanted money on a juſt cauſe far pay- 
Ig debts, and that his beſt friends would have adviſed this 
hethod ; nay, your [or dfpip would have done it. | 

Lord Chancellor. I will relieve you from this part of the 
gument ; I would not for my own part have adviſed it in 
arcumſtances. 

Mr. Spencer was bound to pay it, even if the dutcheſs 
Kd not leave him a ſhilling | What would have been his 
mMaton then ? Is it not clear he ſtaked his ruin on this 
gement? | 

No mention made that he was indebted to tradeſmen at 
E ume the money was borrowed ; his own private juſtice 
git indeed lead him to apply the money in this manner; 
Alis no ſort of excuſe to the defendant, becauſe he had 
this view in adyancing it. 1 
* . > 3 Wh The 
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the day of her death. 


a check from this court, in the manner we have pra) 


term, and in the mean time a ſearch directed to be in 


The defendant was engaged to keep if a ſecret on 
principle of Mr. Spencer's dependance on the duty 
of Marlborough; this therefore was putting him uy 
fetters. No body pretends that Mr. Spencer did not ky 
the terms, or ignorant that he was only thirty, and ther. 
fore it was his apprehenfian of the dutcheſs that ſubdy 
him to the impoſition. I do nat diſpute but that a fh 
may diſpoſe of a reverſion, but that is not the caſe hex; 
it is the hard ſevere terms we object to, and in the ju 
ment of a court of equity, is a fraud where the relief do 
not infringe on the juſt rights of mankind. 

Wiſeman's caſe, @ riſque on the death of an uh, 
Here on the death of a grandmother, therefore why m 
ſtronger ? It is admitted arguments of public miſchief x 
laudably adopted into this court, Is not this a groning 
evil? all mankind feel it! As ta the tranſactions which u 
ſubſequent to the bargain, being a confirmation, the dt. 
fendant's counſel rely on Cole v. Gibbons, 3 Wns. wa, 
But the executors here do their duty much better by a, 
deavouring to be relieved. | 

The next caſe, Standard v. Medcalf, turns ſtrong 
againſt them; for though the houſe of lords affirmed t 
decree, and by that confirmed the will, yet if ſhe recovert 
her ſenſes, did it without prejudice to any alteration (li 
might make in that diſpoſition ; therefore this is not pre 
perly a confirmation of the ſettlement, Mr. Spencer 2. 
knowledging the debt, that he could not pay it, but woul 
execute a new ſecurity, and pay the defendant at timth 
ſhews his neceſſity, and that he had no proſpect of doing it 
but by indulgence, 

The new bond produced by the defendant, antedatedt 
the day of the dutcheſs of Marlborough's death, bu 
charged by the bill, that it was to be paid in a month # 
ter the death of the dutcheſs; and though by his aniwerll 
ſwears he cannot be quite exact as to the time of pam 
agreed, yet in order to gain more intereſt, carries it back i 


If the court cannot relieve where it is double the 
for illegality, they cannot relieve if five times the ſum; 
therefore the argument of public miſchief muſt hav 3 
weight, as no man can ſay what bounds may be ſet to f 
travagant contracts of this kind, unleſs it meets vit 


our bill. | 
The cauſe was ordered to ſtand over till Michael 


alt 


-- 
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er the original bond, or if that cannot be found, a copy 
it. 2 


February the 4th 17 50. | [ 339 ] 


„ gr if Cheſterfield, and others, execu- { Plaintiffs, 
tors of Mr. Spencer, — — — 1 
7 Abraham Janſſen, Bar onet, =» ” Defendant, 


The cauſe ſtood for judgment. 
Lord Chancellor in court, 


CE 25 a> 5 A a a” 


5 


4 Lord chief juſtice Lee, 

7 Aſſiſted vw] The maſter of the rolls, and 

in Mr. juſtice Burnett. 

Wi. Juſtice Burnett, IHE counſel for the plaintiffs in 
00 | this cauſe have inſiſted principal- 
pon three things. 


Firſt, That the original contract is uſurious, and con- 


nor) ts the ſtatutes of uſury. 
condly, That ſuppoſing it be not an uſurious contract, 


18 


4 ſuch an undue advantage taken of a man's neceſſity ubon 
e ectancy, that this court will relieve Wen as an 
0-8 cn/cionable bargain. 
hardly, That the new ſecurity ought to be confidered in 
oult 2 light as the old, and a continuation of the fraud. 
the part of the defendant it is inſiſted, this is a mere 

no engent bargain, and in the nature of a wager only; na 

unſtance of a diſtreſſed heir ſeduced from parental go- 
ed ment; no fraud or impoſition, and therefore not war- 
| ted by former precedents, to ſet this contract aſide. 
chat if the court could have relieved on the original 
er eement, yet cannot, conſiſtent with the rules of equity, 
ey” when the party has voluntarily taken upon himſelf to 
ck U wurm it. 

8s to the firſt queſtion, Whether a loan of 50007. to be 

10,000/, on the death of the dutcheſs of Marlborough 
e lifetime of Mr. Spencer, be ſuch an uſurious con- 
ve is within the ſtatutes, or only a mere caſual contin- 
jo ex bargain, and not uſurious. This court has adopted 
vith SE e of the word loan, in caſes of hottomry, as well as in 


ed omen money tranſactions, and therefore thall make uſe 
that term likewiſe. To make this contract uſurious, it 
em de either, becauſe it is within the expreſs words, or an 


muß x tuft, to keep out of the ſtatutes, It would be 
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miſ-ſpending time to give the opinion of civilians a4 8 
noniſts, upon the head of uſury, becauſe trade and con, 
merce have made great alterations with regard to money; 
Lord Coke in his 2d Infe.'89. ſays, At the time of the fat 
of Merton, ang alſo before the conqueſt, it was nat lawful 
Chriſtians to take any uſury, as appeareth by the [ny 
L 349 ] St. Edward, &+. and Glanvill and other ancient ah! 

| and records; and no uſnry was then permitted but by th 

Jews only. In Lord Coke's 34 75 152. he faith, thth 
the flatute of 37 H. 8. and 13 Eliz. all former afrs, ju 
tutes, and laws, ordained and made for the avoiding or jys 
niſbment of fury, are made void, and of none efe®; þ 
this day, neither the common law, nor any flatute is in fn 
but only the flatute of the 37 H. 8. 13 Eliz. and 21 Jar 
Hardr. 4.20. e contra, for per lord chief baron Hale, ul 
ufury was prohibited at common law, being gol. per cat 
9 and more; but no other | 
— 4. A= It muſt be agreed then, nothing is legally uſurious, bu 
Eh is pro- What is prohibited by the ſtatutes ; and the material ons 
— by he are the ſtatute of the 37 H. 8. c. 3. Heel. 3. Ns peſſn 
— way of any corrupt bargain, loan, exchange, cheviſant 
ſo, mult be ſhi „ Or intereft, of any Wares, or other things, or by a 
within the ex- offer deceitful ways, ſhall take in gains fer the farbearand 
ung ah wh Sag: of one year for his money, or other thing, that ſhall be a 
ſhift to keep out for. the 991 wares, or other thing, above 10l. in the by 
of them. dred, And the ftatute of the 12th Anne, cap. 16. val 
in nothing from the former acts, but the reducing 
legal intereſt, for in the penal clauſes all the words of ti 
ſtatute of H. 8. are taken in. So that the caſes determind 
on the firſt of thoſe ſtatutes, are looked upon as authonin 
upon all the ſubſequent ſtatutes. Whatever ſhift is uk 
for the forbearance, or giving day of payment, will mak 
an agreement uſurious, and is by a court and jury eſte 
a _ only. Pg | | * 
in Suppoſe a man purchaſe an annuity at ever ſuch an 
= reals for der price, if the bargain was really for an annuity, it 3 
au annuity, tho” uſury. If on the foot of borrowing and lending many 
— . Bu it is otherwiſe ; for if the court are of opinion, the ann 
no uſury; if on is not the real contract, but a method of paying more m 
the foot of bor- ney for the reward or intereſt than the law allows, it » 
— N contrivance, that ſhall not avoid the ſtatute, by giving 
ether wiſe. avarice of one kind of men an opportunity of preymg! 
the neceſſities of another. 4 Leon. 208. 2 Lev. J. 
v. Drury. Ney 101. Cro. Eliz. 642, 643. * 
A bargain on a mere contingency, where the rex 


given for the riſque, and not tor the — 
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er come? 1 * 

If money is lent to be paid with more than legal inte- 
ſt; as for inſtance, in the caſe of Clayton, 5 Co. 70. 
lere it was agreed between the plaintiff and defendant, on 
14th of December, that the plaintiff ſhould lend the de- 
want 3ol. to be repaid the firſt of 1 following, and 


ut the plaintiff” ſhould have Zl. for the forbearance, if the 
14 s ſon ſhould then be living, and if he died, then to 
pay but 261. of the principal money; this may be uſuri- 
for if there is a borrowing of money, and a commu- 
cation for intereſt, the device to have gone beyond the 
ite of 10l. per cent. ſaid the court, is fraudulent, and 
ithin the ſtatute, otherwiſe the ſtatute would be vain. 
or he might as well have made the condition, that if 
renty perſons, or any of them, ſhould be living at the 
y he then he ſhould have 331. 
He then mentioned ſeveral off the moſt material caſes on 
s point, and which were chiefly relied on by the plain- 
Fs counſel, to make this an uſurious contract, and con- 
ded with Maſon v. Abdy, 3 Salt. 390. and laid a ſtreſs 
jon the laſt reaſon of the reſolution of the court, becauſe 
bere is an expreſs proviſion in the bond ta have the princi- 
W again, 5 Rep. 69, 70, and 15. and the fame caſe in 
Wor, Garth. 67. Comb. 25. T Shower 8. 
The ſlightleſs or reality of the riſque ſeems to be the only 
ing rule that directed the court in the cafe of Beding- 
ud v. Alhley, Cro. Eliz. 741. There A. delivered to 
B. 100]. who by indenture covenanted with A. to pay 
to every one of A's children, which then were, and 
ſhould be living at ten years end, $o/. A. having then 
ve daughters; it is not wſury, ſaid the court, but a mere 
FGlual bargain. But if he had been to pay 400. at ten 
years end, if any were living then, it would be a greater 
doubt ; or if it had been to pay 3oo!. if any were living 
a one or two years end, that had been uſury, becauſe of 
the probability that one would continue alive for ſo ſhort 
ume, but in ten years are many alterations.“ 
The eaſe of Long v. Wharton, 3 Keble 304. though ill 
red, ſeems to be good law : for there in error upon 4 
nent in debt upon obligation to pay 100l. on marriage 
[ the daughter, and if either plaintiff or defendant die be- 
9 mthing. _ The defendant pleads the ſtatute of uſury 
that this was for the loan 7 zol. before delivered, to 
4 i plamtiff demurred; and per cur. This is ſuch : 
kin 
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ious; fof how. can it be ſaid, with any propri ety, to be | 
the forbearance, when the day of payment itſelf may 


Where there is a 
borrowing of 
money, a device 
to have more 
than the legal 
rate of intereſt, 
is within the ſta- 
tutes of ulury. 
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verns the court 
in bottomry 
bonds, is the 
riſque of the 
principal, but 


be . - 
trived 2s wo te Reports, it appears very plainly from what the court 


conſtrucd an 
evaſion of the 


Aatute, as well ſtatute, as well as any other contract, or lord chief jul 


as any other 
contract. 
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kind of caſual bargain as bottomry, and the judjnyy 1 
rme | 
I ſhould be glad to know, why a bond on a man's If 
not as much an adventure, as on the bottom of 2 ſhip; 4 
ſhip may fink the day after the bargain is made; a man ng 
die the next day after his life is inſured ; but whatever; 
vour courts may ſhew in contracts beneficial to Commerce 
they will not eſtabliſh contracts of another kind to the pr. 
judice of the ſtatute, There can be no forbearance f 
what may never be due, as the ſhip may never return; f 
that it is merely a contract upon the riſque: 
But ſuppoſe a contract was made for a ſhip's retum . 
Newcaſtle from London, or to Dover from Calais, x 
ſeaſon of the year when there is little or no danger, wail 
not the court look on this as colourable, and a mere ena 
of the ſtatute? And in the caſe of Joy v. Kent in Hark 


 -—_— 
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there, that even a bottomry bond may be an evaſion oft 


Hale would never have ſent it to trial. The firſt caſe 
bottomry is Sharpley v. Huſwell, Cro. Fac. 208. there 
rule that governed the court, was the real riſque of 
principal, and the hazard the lender run of having lels tha 
the intereſt which the law allows, and poſſibly neither prin 
cipal nor intereſt, g 

Mr. juſtice Dodderidge in Roberts v. Tremaine, Gr 
Fac. 509. makes very proper diſtinctions between contra 
uſurious, and not ufurious : Mr. attorney-general in 
argument for the defendant, has ſtated theſe diſtinctions, 1 
to what contracts are uſurious.—As to contracts not uſun 
ous : VI lend to one 100l. for two years, on condition 
pay for the loan 2 ol. but if he pay the principal 
the year's end, that he Ball pay nothing for intereſt ; tit 
is not uſury; for the party hath his election, and may f6 
it at the firſt year's end, and ſo diſcharge bimſelf. 

In the caſe of Soame v. Gleon, Siderf. 27. © Det 
ce upon obligation for 300l. in which there was à conditel 
ce that if a particular ſhip went to Surat in the Eaft Inc 
* and returned ſafe to London; or if the owner ot 
goods return ſafe, that then the defendant pay t9* 
6e plaintiff gol. for each 1001. but if the ſhip, &c. 15 loft 
« unavoidable caſualty of ſea, fire, or enemies, to be ans 
« by ſufficient teſtimony, then the plaintiff to have NC 1 
& The queſtion was, if this contract was uſurious 
c ſtatute, as defendant has pleaded it.“ 


- - 
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« Reſolved per cur. This is not uſury within the ſtatute, 7 
but 2 bottomry contract, and the chief juſtice 

Bridgeman took a ifference between a bargain and a 

lan; for where there is a plain bargain as here, and the 

cial hazarded, this cannot be within the ſtatute of 
uſury, for there are apparent dangers of the ſea, fire, and 
enemies between this and the Eaſt Indies, which indan- 
ger the loſs of the principal; and ſuch acts called bottom- 
ry, tend to the increaſe of trade, and it is by this ſeveral 

hans and widows live in the port towns of this 
realm; but otherwiſe it is of a loan where the principal 
is not hazarded ; judgment per totam curiam, that this 
was not uſurious. 
WT 1 cannot therefore but be of opinion, this is not a con- 
dt originally uſurious, but a contingent bargain, and 
unded on the riſque only. 

The ſecond queſtion is, That ſuppoſing it be not an uſu- The court need 
bus bargain, yet whether it is not ſuch an undue adyan- 2% determine 
x taken of a man's neceſſity, upon an expectancy, that ion adranclng 
bis court will relieve againſt it as unconſcionable ?! If : money to on ' 

s neceſſary to give an expreſs opinion on this point, I ben or expec- 
hould be under — difficulties: but when the caſes come 2 
be conſidered, I may be relieved from this neceſſity. It ry premium for 
jould be too hard to ſay, that an heir or expectant ſhould 2 1 
pt borrow money, let his neceſſities be ever ſo great, or —_ a * 
lich is the fame thing, that the perſon advancing ſhall be made an ill 
it be ſuffered to have an extraordinary premium for an —_— * 
ordinary riſque; on the other hand, it might be dan- 
dus to give a ſanction to ſuch bargain. I will ſtate the 
guments of plaintiffs counſel, and then ſhew the court is 
er no neceſſity to determine this point, and I am ſure 
V court would willingly give an opinion that might be 
Wade an ill uſe of out of the court. 
firſt, ſay they, It makes two of the worſt paſſions in 
human breaſt meet, avarice on the one fide, and crav- 
petites on the other. 
wcondly, A. man ſhall be providing a liberal ſupply for | 343 ] 
fon, or a near relation, as he imagines, when he is at the 
we ume in fact laying up for, perhaps, twenty money 
mers, and is thereby deluded to give way to ftrangers 
ut he intended for his own family. 
lupplying the neceſſities of young heirs, for lucre, 

a growing practice, and the court from time to 
We have extended the remedy to meet the miſchief. 

Nen v. Hill, 1 Fern. 167. is one of the firft caſes lord 
relieved on the. groſs. unreaſonableneſs of the 


Vol. J. 3 F bargain, 


W 
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force an heir to go home, and ſubmit. to 


practices of fraud and impoſition z Mr. Spencer out of | 
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bargain, which implied no man could be drawn into it ky 
by impoſition. Lord keeper North reverſed this decree 
becauſe there did not appear any expreſs impoſition, af 
terwards lord Jeffreys confirmed the decree made by lord 
Nottingham, declaring he took Hill's purchaſe to be an n. 
righteous bargain in the beginning, and that nothing which 
happened afterwards could help it. 

The court in proceſs of time extended the remedy, why 
the neceſſity alone of the perſon borrowing induced th 
contract. 8 

The firſt caſe of that kind was Berney v. Pitt, 2 Ver. 1, 
Lord Nottingham, when it came before him, relieys 
againſt nothing but the penalty. In H. T. 1686, hr 
Jeffreys held it an unconſcionable bargain, diſcharged ly 

ottingham's decree, and ordered the defendant to refund 
the plaintiff all the money he had received of him, except i 
2000l. originally lent, and the intereſt for the ſame. 

In Twiſleton v. Griffith, 1 #/ms. 310. there were marl 
enough of an impoſition to warrant relief on that fut, 
lord Cowper choſe rather to eſtabliſh it on general priniplt 
to prevent a growing practice of devouring an heir a 
lord Feffrey's decree in Berney v. Pitt, ſtanding, ſpew 
that every one thought the ſame was juſt, and that there wi 
therefore no attempt in parliament to reverſe it. His lird 
ſhip alſo took in the whole objettion ; that at this rate i 
heir could not, without difficulty, ſell a reverſion, and ſat 
he ſaw no inconvenience in the objection; Joe this migl 
is father, or 
bite on the bridle, and endure ſome hardſhips, and in tl 
mean time he might grow wiſer and be reclaimed. 
In Curwyn v. Milner, 19th of June 1731, 3//ms. 99 
marginal note, lord King relieved; but ſaid if the th 
had been new, he would not have gone ſs far, but thougl 
we. = bound by precedents. nw 
heſe are the caſes principally relied on by the plantil 
counſel. It is inſiſted on the other ſide, that none of tht 
caſes bear any ſimilitude with the preſent, for here are 


rental authority, and not in bad circumſtances, for he 
7000). a year at that time; and ſaid too, the riſque here 
equal, and not as in Curwyn v. Milner, where the cont! 
gency was double to pay 1000l. for the 500l. leni if afa 
dant ſurvived his father, or father-in-law. The of 
here was ſent by the borrower, and accepted on his tert 
therefore it is the borrower's own ſeeking. This too! 


equitable a bargain, that if the court would enter * 
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aft proportion or calculation of ſuch a bargain, and the 

al rate for inſurance of principal, intereſt, and premium, 

+ will appear to a demonſtration, that if the dutcheſs of [ 344 | 
Marlborough had. lived half a year longer, the defendant 

would have been a loſer. And alſo it is not yet laid down 
wat heirs ſhould not borrow on the expectancy, and that a 
antrat muſt either ſtand or fall upon its reaſonableneſs or 
reaſonableneſs, and that will be a ſufficient terror to the 

x. 
ou. indeed it might be difficult to give an opinion on 
tis; for it may be thought too rigid to ſay, that an heir 
Hall not borrow upon expectancy ; as ſome perſons are ſo 
biozardly and ſparing to their children, that a poor heir may 
urve in the deſert, with the land of Canaan in his view, 
We he could not relieve himſelf this way. 

Mr. Spencer beſides has taken away the argument of ne- 
ſity by conſidering the whole himſelf, and in the freeſt 
nd moſt voluntary manner imaginable has confirmed the 
tra, and may be therefore ſaid to have eſtabliſhed it 
jth his eyes open, which brings me to the 
Third queſtion, Y/hether the new ſecurity ſhall be con- 
ered in the ſame light with the old, and a continuation 
f the fraud. 

[ know of no caſe where this court, though they might Tho! the court 
e relieved in the original contract, have relieved againſt might have re- 
ke confirmation of it, where there is no pretence of fraud dH Tone 
rimpoſition in obtaining it; but if there was any thing of tract, yer will 
ut complexion in the confirmation, there indeed it is con- not relieve . 
Kered only as a continuation. of the firſt fraud, 1 is, 
And of this kind is the earl of Ardglaſſe v. Muſchamp, if fairly obtaiu- 
Jen. 237. and Wiſeman v. Beake, 2 Vern. 121. where > 
le court looked on it as a mere contrivance and colourable 
oceeding, and made uſe of a very ſtrong expreſſion, It 7s 
lle batching the cheat. Theſe were caſes heard before 
le lords commiſſioners. 

But can the confirmation here be ſaid to be obtained by 
ice, impoſition, or contrivance ? The defendant was far 
om being preſſing for his money, even after the death of 
ie dutcheſs of Marlborough; for he ſtayed from October 
December before the old contract was confirmed. 

And though there is no caſe to warrant relieving againſt 
As confirmation, yet there is a ſtrong caſe to ſupport it. 


# fa * v. Gibbons and others, and Martin v. Cole aid 
; en, 3 Mm. 290. where lord Talbot admitted that had 
* depended on the firſt aſſignment, he would have ſet it 


in as being an unconſcionable advantage made of a ne- 
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Sir John 
Strange, 


Whether Mr. 


dutcheſs of 
Marlborough 
died firtt ? 


 furprize had appeared on the part of the defendant 


| The contingen- 


3 cy here,a wager, 


In the preſent caſe, if the preſent 3 
Spencer or the properly called a Wager between the 
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cefſitous man; but whon the perſon, after being 
prized of every thing, choſe to care deed Lf u) aþ= 


tion of his former aſſignment, and not the leaf” 7 


e it un 
he ſaid, too much for any court to ſet all this aſide. 
At the bottom of this cafe there is another, that 
upon the ſame principle, where lord Cotuper ſaid, tha if. 
te the plaintiff had coolly, and without any pretence of fun 
or dureſs, entered into a bond to the defendant, he had tem 
by aſcertained the damages, and ought not to be relicvel 
Upon the whole therefore I ſubmit it to your lordſhip thi 
there is nothing uſurious in this contract, which can wx: 
rant ſetting it aſide upon the ſtatutes. 
And ſuppoſing any thing unconſcionable in the thin 
originally, yet Mr, Spencer taking upon him voluntarily 
confirm it, I cannot help thinking it would be too muc 
for a court of equity to overturn ſuch a bargain, and ther 
* advice is, to relieve only againſt the penalty of th 
The maſter of the rolls: * 
The firſt queſtion is, Whether the defendant's original 
advancing 5000l. in the manner depoſed by Mr. Bad 
well, and admitted by himſelf in his anſwer, and th 
bond taken upon it, are to be conſidered as uſurious an 
Dold in law? 
The ſecond queſtion is, If the bond be not within t 
flatutes of uſury, whether the bargain ts of ſuch an 
ture as will intitle the parties to relief, on the circun 

1 of this caſe, in a court of equity ? 

e third queſtion is, Whether what appears to has 
been done by Mr. Spencer, after the death of the du 
cheſs of Marlborough, will vary the caſe, or influen 
the determination of this court: 

I agree with the reverend and learned judge, that the con 
tract is not within the ſtatutes of uſury. The 12th of quee 
Anne, cap. 16. appears to me to be calculated for fu 
loans, where two principal circumſtances muſt concur. 

Firſt, Where there is an agreement for payment al 
future day; and ſecondly, Where the premium for i 
bearanee is greater than the ſtatute allows. 195 


one way, the whole money was loſt, and therefore ma" 
parties, whether 
Spencer or the dutcheſs of Marlborough died firſt! It 
faid, if the deſign of the parties were, one ſhould bot 


and the other lend 5000/. the colour, or ſhift to _y 
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tute; will not avail. But whether an agreemeut be uſu- 
dus or not, may be determined two ways. Firſt, On the 


x6i& of a jury, on a plea of a corrupt agreement. Se- 


I wadly, By the court's exerciſing their own judgment on 

"SE... rarticular circumſtances of the caſe. 
20h But on a ſcire facias againſt the executors of Mr. Spen- Where a bond 
of. no action could be maintained; for the bond being is loft, no action 


ud or deſtroyed, could not be pleaded with a profert hic 1 
2 auria; — it was ſo laid down in the caſe of wo and I * 
chers againſt Jones, Eaſter Term 9 Geo. 2. profert hic in 
The other method of the court's exerciſing their w 
wdzment is ſtill open, as in the caſe of Roberts v. Tre- 
maine. Claytons's caſe, 5 Rep. ſhews what ſort of ſhifts 
they muſt be that a court will conſider as an evaſion of the 
Wiztates of uſury. Comb. 125. ſhews what are, what are 
not hazards ; and, amongſt other things, lord chief juſ- 
tice Holt faid, Dying within half a year is no hazard. 
But if there be a wager between two, it is not uſury ; for 
the bargain was Bona fide, and ſo laid down in ſeveral of 
the old caſes. 
The preſent caſe is fully before the court. In order to J 346 J 
make it uſurious, it muſt be determined to be a ſhift to get | 
m exorbitant premium, and colourable only to evade the 
ſatute, Now it appears to me to be a mere bargain on 
chance, a wager which outlived the other, Mr. Spencer or 
the dutcheſs of Marlborough. 
Some ſtreſs has been laid by the plaintiffs counſel on the 
word lend. But I think that concludes nothing as to the 
xature of the contract itſelf, but is a playing on words only. 
Every bargain of this kind is a loan; even bottorary con- 
acts are ſo, and expreſsly called loans by act of parlia- 
ment. , | 
Therefore it is not the expreſſion, but the nature and The intent of 
ment of the agreement which muſt determine, whether = e ng 
this contract be a ſimple loan or riſque, preſhon, deter- 
mines whether a 
contract be a loan or riſque, 


To be ſure, one reaſon why ſo l a premium has Bottomree 

den allowed on bottomry — 1 an nr of regard to * or ee 
tommerce; but the principal reaſon muſt have been, that whole money is 
hey are not within the ſtatutes of uſury, becauſe the whole in Þa-ard. 
Money is in hazard. 

| 1am clearly of opinion therefore on the firſt point the 

Wnd was not ufurious, and conſequently not void in law. 

The ſecond queſtion is, If the bond be not within tlie 

Ritute of uſury, whether the bargain is of ſuch a nature — 
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will intitle the parties to relief, on the circumſtances the 

caſe, in a court of equity? | 
My advice here will be grounded intirely on- what wg 
done after the death of the dutcheſs of Marlborough, wy 
therefore I ſhall offer nothing on this head, which Td 
have at all conſidered as an abſolute determination; ay 
] ſee no reaſon to quarrel with the principal caſes thy 
have been cited, becauſe they do not come up to the pr. 
ſent, nor would I be underſtood to abate of the force 9 
them in any reſpect. There are many circumſtances on th 
part of the defendant that put his caſe in a favourable light 
There was no intention of fraud in him; the ſcheme came 
from Mr. Spencer, not from him; the money was a4 
vanced on the borrower's own terms, after it had beenre. 
fuſed by others, and not thought a good bargain according 

the rules of calculation in chances. « 

There may be But till I think there may be caſes where this court wil 
ern egy interpoſe, to prevent improvident perſons from ruining 
poſe to prevent themſelves before the expectancy falls into poſſeſſion, tha 


improvident no expreſs fraud or impoſition appears. 
perſons from P P oe 


ruining themſclves, though no expreſs fraud appears. 


Agreements of Every ſerious and conſiderate perſon mult ſee the ſad ne 

„ee ceſſity there is for the court's keeping a ſtrict hand oe 

particular cir= agreements. of this ſort, but then they muſt ſtill depend a 

cumſtances. their particular circumſtances ; and it is not at all adviſ- 
able to give too particular reaſons in determinations of ſuch 
caſes. 

D 347 ] The third queſtion is, J/hether what appears ts how 
been done by Mr. Spencer, after the death of the dutcheſs if 
Marlborough, will vary the caſe, or influence the determi 
nation of this court ? 

And I am of opinion the plaintiffs are intitled to no 
other relief than in reſpect of the penalty, on payment 0 
10,000. and intereſt upon it, from the death of the dub 
cheſs of Marlborough. 

I will now take a view of the different ſituation of Mt 
Spencer in 1744 and 1738. 

In 1738, notwithſtanding he had a large income, he vs 
involved in great difficulties, and extremely embarran 
how to pay his creditors : he was obliged to mortgage 1 
expectations from the dutcheſs, which was a dangerous © 
periment, as it might have defeated them intirely : but f 

1744, upon the death of the dutcheſs, he came into = 
ede 


on of ſo great an income, as enabled him 3 di 
Clans 
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his debts ſoon; all he deſired for doing it, was time, 
u de had it. It is not material who took the firſt ſtep 


wards the new agreement: two months elapſed before it 
abſolutely compleated ; and Loftin, Mr. Spencer's 


** 


A. & 


' nt, wrote to the defendant by his maſter's order, the 31ſt 
ai Od ober, to bring a bond and judgment; there was not 
i de leaſt circumſtance of undue behaviour in the defendant, 
4 force upon Mr. Spencer; and it appears in evidence, 
r. Spencer's fixed deſign was to pay off the whole as 


on as he could, with a preference to the defendant, who, 
Spencer himſelf ſaid, had treated him as a gentleman, 
n conſequence of this intention, he paid the defendant 
a00l.” at one time, and a ſecond 1000/7. at another, and 
here are frequent declarations of Mr. Spencer's proved, of 
bs being extremely well ſatisfied with this tranſaction from 
it to laſt. But perhaps it may be ſaid, Mr. Spencer was 
t fully apprized of the nature of the bargain, and that 
might have been relieved on the firſt bond. Even this 
ircumftance is not wanting in the preſent caſe ; for Lof- 
n's depoſition is, that on aſking Mr. Spencer in 1738, 
hat ſecurity he was to give fir Abraham Janſſen, he re- 
ied, Janſſen much doubted if a bond would be valid at 
n, and therefore ſeemed inclined rather to take a note or 
emorandum for it only. This ſhews Mr. Spencer was 
porized of the nature of this contract, and the doubtful- 
of its validity in point of law. Mr. Spencer continued 
| the fame mind from the beginning to his death, and, to 
e laſt, ſhewed a reſolution to confirm the bargain. EPs 
Contracts of a po/? obit nature in general are by no 2 2 
leans to be encouraged, are of a dangerous tendency, a ke robo har 10 
blic miſchief, and not to be countenanced in a court of 2 court of equi- 
dy: but I ground my advice only on the particular cir- N 
nttances of this caſe, and I think there may be relief 
en in other caſes, where ſuch ſtrong circumſtances do 
N concur, 
Lam very far from blaming the plaintiffs for ſubmitting 
aſe to the conſideration of the court, but think they 
extremely right ; and my humble advice upon the whole [348 
o relieve only on the penalty of the bond. 
Lord Chief Juſtice Lee. The firſt point is, As to the The idea of uſu- 
we of uſury, conſidered either according to the common ry in this coun- 
* divine law, civil law, or canon law. It would be n 
pending time to mention any thing On this head, be- 60 * been 
Ride idea of uſury in this country is fully fixed, and of money being 
emium for forbearance of money ſettled by ſtatute, led. 
* In 
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In 2 Aud. 15. and Maſon v. Abdy, Comb. 126. wy 
Carth. 68. the true diſtinction is taken between a edo 
able and a fair and abſolute hazard of the Principal money, 
if of the former fort, the bargain is uſurious; if of the ln 
ter, it is out of the ſtatute. 8 
Bottomry bonds The material and true reaſon why bottomry bonds xs 
— not nn h. not uſurious, is becauſe they are not within the ſtatute i 
in the ſtatutes of uſury, and reaſons of trade were the only inducement; y 
uſury. countenance this kind of contracts. 
Where the pro- The defendant's contract can be conſidered only as a re 
fic is for the ha- hazard ; and it does appear to me very clearly, on lockig 
ERS che into all the books, that courts of law have 
contra is not Where the profit the lender is to have, is for the hazard 
uſurious. and not for the forbearance, the contract is not uſurious, 
In Molloy de jure maritime, lib. 2. cap. 11. ſed. 14 K 
fays, Moſt certain it is, that the greater the danger is, f 
there be a real adventure, the greater may the profit be 
4 of the money advanced, and fo hath the fame been t 
opinion of the civilians, ' and likewiſe ſome divine; 
though others ſeem to be of opinion, that any profit 
„advantage ought not to be made of money b lent, u. 
more than of thoſe that are advanced on ſimple loan, ant 
on the peril of the borrower. However all, or maſt d 
the trading nations of Chriſtendom, do at this day allo 
of the ſame, as a matter moſt reaſonable, on account 
the contingency or hazard that the lender runs; 1 
therefore ſuch money may be advanced ſeveral ways, at 
a profit may ariſe, ſo that there runs a peril on 
3 lender.“ 
Recommended I ſhall ſay no more on this head; but on the ſecont 
to courts of point ſubmit it to your lordſhip, whether it will not be wort 
ey. oe +> While for courts of equity to conſider, how they may pie 
prevent bargains Vent bargains, where a lender runs away with double wb 
where a lender he advanced, and to bring them within the meaſure pi 
double what be ſcribed by the legiſlature, the legal premium for money. 
advanced. 8 ſpeak of the ſecond point in this general manner, be 
cauſe what Mr. Spencer has done with regard to the c 
firmation, has taken away what might have been obe 
to the bargain's being unconſcionable, as it ſtood og 
nally. | 
il if the contract at firſt ſhould appear to be attende 
with ſuch circumſtances as might induce a court of edu 
to reſcind it intirely, or moderate it only ; yet the 
agreement would ferve to give it a ſtrength which it had" 
before. | Dani 
1 Du 
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I Domat. fol. 136. ſec. 4. intitled, Of the prohibi- 


409 


. un to lend money to ſons living under the parental jurif- 
| T3 | 
The lending of money to ſons, who are ſtill under the | 349 


wer and tuition of their fathers, being to them an occaſion 
f debauchery, is one of the pernicious effetts of uſury, and 
ut by reaſon of the facility of borrowing money of uſu- 
bers, that the corruption of the manners of the youth int 
une was come to ach a height, and attended with ſuch 
mſequences, that to reſtrain this diſorder, a regulation was 
wade by a decree of the ſenate, called, The Macedonian 
Decree, from the name of the uſurer who gave occaſion to 
t; by which all obligations o 2 living under the pa- 
mtal juri ſdiction, contracted by the loan of money, were 
clared null without any diſtinction. But if any creditor 
ud lent money for a cauſe that was juſt and reaſonable, 
aint to ſupport the equity of the obligation; it was by a 
muurable interpretation of the decree of the ſenate, that 
is caſe was to be excepted from the general prohibition, ac- 
rding to the 2 of the uſe to which the ſon put the mo- 
which he had borrowed, 
The defendant had this exception in his favour, for the 
mtract was made in order to impower Mr. Spencer to pay 
ut debts to his tradeſmen, and applied accordingly. 
It appears by the authority of Cole v. Martin, in 3 Vins. 
lubſequent deliberate act, where the party is fully inform- 
Hof every thing, makes the bargain good. 
In the caſe of Cann v. Cann, 1 Y/ms. 727. lord Maccleſ- 
pd makes uſe of theſe expreſſions, Indeed if the party re- 
1 ang is ignorant of his right, or if his right is concealed 
un him by the perſon to whom the releaſe is made, theſe 
Ml be good — for the ſetting aſide of the releaſe ; bud 
mn conveyances, releaſes and agreements, made by the 
es, are not ſlightly to be blown off and ſet aſide. 
But here the right was not concealed from Mr. Spencer, 
the ſubſequent agreement appears to be made delibe- 
neh); there was no kind of fraud in any one circumſtance 
ing it; and therefore I concur in offering my advice 
= de — way with the maſter of the rolls, and Mr. 
wee Burnet. | 
Lard Chancellor. Before I proceed, it is proper to 
* that lord chief juſtice Willes, being ill, has fur- 
eu me with his reaſons by letter, and authorized me to 
e concurs in opinion with me in the three points that 
made in the cauſe, 


ou, I, 3G In 


By decree of the 
Roman ſenate, 
all obligations 
of fons, living 
under the pater- 
nal juriſdiction, 
contracted by 
the loan of mo- 
ney. are declared 
null without any 
diſtinction, ex- 
cept the creditor 
advanced it fora 
cauſe that was 
Juit and rcaſon- 
able. 


Lord chief juſ- 
tice Willes be- 
ing ill, ſignified 
his concurrence 
in the ſame opi- 
nion, by letter 
to lord chance. 


lor, 


— 
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This contract a 
wager, and not 
within the fta- 
tutes of uſury. 
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In the next place, the able aſſiſtance I have had in 4 
cauſe makes my taſk much eaſier ; and unleſs the no; 
of the caſe called upon me to give my reaſons, I n; 
very well be excuſed from ſaying any thing on a ſubd 
that has been ſo fully and learnedly diſcuſſed already. 
: pd gs y ; ad 
if I could have foreſeen on what points this matter wal 
have turned, ſhould have ſpared the learned judges ther 
trouble, 

The firſt point, hether the ff bond ts void in lau, 
virtue of the flatutes 7 uſury 

The ſecond point, Fit is valid in law, Il hether it! 
contrary to conſcience, and relievable upon any head ar pris 
cipal of equity? 

The third point is, Whether the new ſecurity given M. 
Mr. Spencer after the death of the dutcheſs of Mari» 
rough, amounts to a confirmation, and is ſufficient to hy 
the plaintiffs of relief! 

The firſt is a mere queſtion of law, on the conſtruftc 
of the ſtatutes, and therefore to be conſidered exact in th 
ſame light, as in a court of common law, and as it an x 
tion had been brought on the bond. 

My lords the judges are very clear in their opinion, 
bond was not uſurious ; and if I had been doubtful mt 
in this point, I ſhould have thought notwithſtanding, I 
as much bound by their judgment now, as if I had fenti 
to be tried at law. . 

But I have no doubt at all of this contract's being out 
the ſtatutes of uſury, and do not intend to go through! 
authorities on this head, as they have been fully oblere 
upon already: it is a plain fair wager, and not within 
ſtatutes, becauſe no loan. But if a loan, it has been argue 
for the plaintiffs, that an agreement to receive more 
principal and legal intereſt, on any event, is uſurious, T 
contrary to the ſtatutes. oY 

1 Domat. 115. title 5. The civil law has very nec 
tinctions on commodatum and mutuum. As to commudatit 
it is underſtood in the ſame ſenſe the law of England 
derſtands it; but by mutuum the civilians mean a lun 
where the thing lent is to be reſtored in genere; when 
thing was to be paid for hire, it came under the head | 
locatio & conductum. The common law has not adopt 
theſe nice diſtinctions. On actions for money lent, f 
expreſſed by mutus data & accommodata. Even mone)* 
a riſque is called a loan, as in the caſe of a bottomry bon 


the 11 H. 7. ch. 8. The ſtatute contains a general * 


Catching Bargain. 


lon of all uſury, but ſays, without condition and adven- 
+; from hence it appears they underſtood an advantage 
night be inſerted in a loan of money, and therefore the 
ting of a contingency, will not prevent it's being a 


Dall. 

If there has been a loan of money, and an inſertion of a If there be a 
atingency, which gives a higher rate of intereſt than the _—_ 
utes allow, and the contingency goes to the intereſt cy. 8 


only, though real and not colourable ; and notwithſtand- which gives 
eit be a hazard, yet it has been held to be uſuri- M's than the 


* P . | ! 1 t r it, 
jus where the contingency has related to both principal — nid nd 
nd intereſt, and a higher rate of intereſt taken than al- not * 
med by ſtatute ; the courts have there inquired, whether . 

IT Peart yet it is uſurious. 
& was colourable or not, and within the diſtinction taken if à caſualty 


in the caſe of Roberts v. Tremaine, by Mr. juſtice Dod- goes 10 the inte- 
ridge reſt only, it 18 
Firſt, 


{fad he) If I lend tool. to have 1200. at the tips! and ime. 
jear's end upon a caſualty, if the caſualty goes to the in- reſt both in ite. 
reſt only, and not to the principal, it is uſury, for the TT 
is ſure to have the principal again, come what will 

dome: but if the principal and intereſt both are in hazard, 
it is not uſury. << 
decondly, if I ſecure both intereſt and principal, if it 
de at the will of the party who is to pay it, it is no uſury; 
$if I lend to one 1001. for two years, to pay for the loan 
thereof 30/. and if he pay the principal at the year's end, [351] 
ke ſhall pay nothing for intereſt, this is not uſury ; for the 
party hath his election, and may pay it at the firſt year's 
end, and fo diſcharge himſelf. 
Although this contract has been called a loan, yet it is Reaſon for ad- 
merely a caſe of chance, and I agree with my lords the mins bottom: 
Judges, the ſound and fundamental reaſon for admitting Af — 
bottomry bargains, is their being out of the ſtatutes of of the flaws 
ulury ; for conſiderations of commerce cannot ſupport % uy: 
hem, if held to be within the ſtatutes. 
The counſel for the plaintiffs, by way of objection, laid 
Fat ſtreſs on dictums of judges, that particular care muſt 

taken there is no communication for the loan of money; 
Werefore, ſay they, this being originally an agreement 
moving on one part and lending on the other, is 

ious, 


A very good anſwer has been already given to this, Ions upon a 


che real and ſubſtantial foundation of the agreement real and fair 
00088 uſt be confidered, and not mere expreſſions only; but I coningrncys ne 
un 1 


to it, that loans upon a real and fair contingency chan bouomry 
3 G 2 cannot bondr, 


4 rr _ 


Contracts of 
this kind vitia 
temporis. 
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cannot be ſaid to be uſurious, any more than in the & 
of bottomry bonds. | 

And the very ſtating of the fact on the purchaſing of x 
annuity or on the ſale of goods, will prove the obſeryaigy 
A man may purchafe an annuity on as low terms  þ 
can; but if he ſets out at firſt with borrowing a (un g 
money, and then turns it into the ſhape of an annuity . 
terwards, this is a ſhift and an evaſion to avoid the tüte 
It is lawful likewiſe for a man to ſell his goods as dex x 
he can. in a way of fair ſale; but if A. applies to B. 
lend money, and offers to allow more than the legal inte 
reft, and B. ſays no, I will not agree to your propoſal 
theſe terms, but I will give you ſuch a quantity of good 
and you ſhall pay me ſo much at a future. time for then | 
beyond the price I now fix; and then charges an ext. 
vagant profit, this is a ſhift to get more than the legal in 
tereſt, and is uſurious. 

On the ſecond head. I ſhall follow the prudent exampk 
of Mr. juſtice Burnet, by not giving any direct opinion; 
but at the ſame time, the arguments in this cauſe lat 
made it neceſſary to ſay ſomething. 

No wiſe and good man will affert ſuch bargains deſene 
encouragement ; for as they are productive of prodigalit 
on the one hand, ſo do they beget extortion on the other; 
want and avarice always generating one another, and thele 
contracts may be truly ſaid to be vitia temporis. This 
court can certainly relieve againſt all kinds and ſpecies 0 
fraud. Fraud may either be dolus malus, a clear and ei. 
preſs fraud, or fraud may ariſe from circumſtances, and 
the neceſſity of the perſon at the time. 

There are alſo hard unconſcionable bargains, which 
have been conſtrued fraudulent, and there are inſtances 
where even the common law hath relieved for this realor 
expreſsly. 

James v. Morgan, 1 Lev. 111. was a caſe of this kind, 
Aſſumpſit to pay for a horſe, a barley corn a nail, an 
double every nail, and avers that there were thirty tw 
nails in the ſhoes of the horſe, which doubling each nal 
comes to five hundred quarters of barley ; and upon ni 
aſſumpſit pleaded, the cauſe being tried before Mr. juſtcy 
Hide at Hereford ; he directed the jury to give the value d 
the horſe in damages, being 81. and fo they did; and 
was afterwards moved in arreſt of judgment upon a flip i 
the declaration, which was over-ruled and judgment ge- 
for the plaintiff, | * 
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But this court willl relieve againſt preſumptive fraud, ſo 
that equity goes further than the rule of law, for there | 
uud muſt be proved, and not preſumed only. 2 
To take an advantage of another man's neceſſity is equal- — 8 
bad, as taking advantage of his weakneſs, and in ſuch lieves againſt 
kruation, as incapable of making a right uſe of his reaſon, preſumptive 
in the other. | ; 
"In the marriage brocage bonds, one of the parties to the 
manage only is deceived and detrauded, and not either of 
the parties to the marriage brocage bond, and yet the court 
have relieved, for they hold it infected by the fraud, and 
bere for the ſake of the public as a general miſchief. In 
like manner, where a debtor enters into an agreement with 
W: particular creditor, for a compoſition of 105. in the pound, 
rovided the reſt of the creditors agree; and this creditor 
at the fame time makes a private clandeſtine agreement for 
his whole debt, and though no particualr fraud to the 
lebtor, yet as it is a fraud on the creditors in general, who 
ed into the agreement, on a ſuppoſition the compoſi- 
tion would be equal to them all, the court has relieved. 
do in bargains to procure offices, neither of the parties is 
&frauded or unapprized of the terms, but it ſerves to intro- 
lice unworthy objects into public offices; and therefore 
ir the ſake of the public, the bargain is reſcinded. 
Political arguments, in the fulleſt ſenſe of the word, as 
ty concern the government of a nation, muſt and have 
uways been of great weight in the conſideration of this Political argu- 
ut; and though there may be no dolus malus, in con- —_ wy 
acts as to other perſons, yet if the reſt of mankind are aint * 
cerned as well as the parties, it may properly be ſaid, nation, of 
ich Wat it regards the public utility. * Ae of 
mee ln the caſes before this court, there have been ſome- this court. 
eau mes proof of actual fraud, ſuch as Berney v. Pitt, the earl 
|  Ardplaſſe v. Muſchamp, and ſeveral others. In theſe 
Lind Wiſs too, fraud has been conſtantly preſumed, or inferred 
aa circumſtances and conditions of parties; weakneſs 
wg neceſſity on one ſide, and extortion and avarice on the 
nal r, and merely from the intrinſic unconſcionableneſs of 
1 1:08 in. 
ute The next kind of deceit is, upon other perſons who 
ue er not parties, as anceſtor and father, and the heir and 
nc cant, where by contrivance an heir or a ſon have 
pu kept from diſcloſing his affairs to a father, or other 
on, and by that means prevented from being ſet f 
ud undeceived; and the anceſtor or father have 
by likewiſe t 
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Law-makers in 
Rome thought 
it cy to 
put a prodigal 
under the care 
of a curator. 


alſo a deceit and deluſion on the dutcheſs of Marlborous 


father, the debt would be loft of courſe ; and therefire a 
Preſſing it particularly in the defeaſance made the baryi 


Catching Bargain. 
likewiſe been ſeduced to leave their fortunes, to beg 
divided among a ſet of dangerous perſons and common 2 
venturers. | 

That there was unconſcionableneſs in the very naturd 
the bargain, the haw#ng it about ſnews; and that there wx 


who ſtood in loco parentis, appears from the evidened 
Mr. Backwell, who ſwears it was intended to be carefyl 
concealed from her, and that ſhe ſhould never hear of it 

And yet I do admit more circumſtances appear her 
favour of the defendant, than have concurred in then 
of the caſes : Mr. Spencer was thirty years of age; the 
is no foundation to ſay he was a weak man, nor 
charge in the bill of that kind; the bargain was unſough 
for by the defendant, and intirely proceeding from the bo 
rower, who was of a broken conſtitution ; the money ty 
was borrowed for an honeſt purpoſe, to pay debts, andye 
I would by no means have it underſtood that this inte 
tion alone will in all caſes ſanctify ſuch a bargain. 
In thoſe caſes where it has been inſerted in the deſa 
ſance, that the lender ſhould loſe his money, if the bir 
rower dies before father or grandfather ; I always thou 
there was good ſenſe in the words of the court upon th 
clauſes, that this does not difference the caſe in reaſm 
all, for in theſe caſes, if the tenant in tail died, living 


the worſe, as being done to colour a bargain that appean 
to the lender himſelf unconſcionable. | 
Mr. attorney-general faid, that it was a vain and wi 
imagination, to think any general law can prevent prod 
gality and extravagance, and yet the law-makers in 
cient Rome, though they were not ſo weak as not! 
know, that laws to reſtrain prodigals might be uſelel 
many inſtances, thought it neceſſary ſtill to put a prod 
under the care of a curator, and alſo made their fams 
fenatus-conſultum Macedonianum merely with a vis 
prevent it. | 3 
Whatever may be called a legiſlative authority in 
court, I utterly diſclaim ; but fo far as the court have 
ready gone in caſes, fo far as lord Nottingham, lord Co 
per, lord King, and lord Talbot, have gone in the ſeve 
caſes before them, I think myſelf under an indiſpenſi 
obligation of following. I have ſpent ſo much time!“ 
cipally with this view, that the work of this day may 1 
be miſunderſtood as if the court had departed muy 
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r precedents, and eſtabliſhed a new one for uncon- 


onable bargains. 
Paſt obit bar 


| 


Ei, to correct ſuch enormities. 
The third point is, I hether the new ſecurity given by 


E points of relief 

If the firſt bond had been void at law, no new agree- 
ent would have made it better; the original corruption 
ould have infected it throughout. 

But as bargins that are not cognizable at law, are pro- 


tents and new terms may confirm what might otherwiſe 
admitted a queſtion as to the fairneſs of it. 

The evidence ſeems to prove clearly, that there was no 
mpulſion, on Mr. Spencer at this time; his neceſſities 


dug in the dutcheſs's will added to 7000/7. a year he had 

ee, ſo that a little more than a third of his annual in- 
me would have diſcharged the defendant's whole demand. 
the next place, the dutcheſs being removed out of the 
„ the danger of her coming to the knowledge of it 
gone, ſo that he was delivered from that circumſtance; 


„and junctim annuities, have got their 
ders and factors about this town, and I would willingly. 
the door againſt ſuch perſons, and am not aſhamed to nuities, ought to 
n | ſhall always be ready, conſiſtent with the rules of be diſcouraged 


I Spencer, after the death of the dutcheſs of Marlba- 
eig, amounts to a confirmation, and is ſufficient to lar 


fly the ſubject of this court's conſideration, new agree 


45 


Brokers for poſt 


obit bargains, 


and junctim an- 


in equity. 


3840 


New agree- 


— may Cole 
oy a m, what was 
we intirely over, for 21,0001. a year was by the diſpoſi- at firſt a doubt- 


ful bargain, 


* 
* 


en ie, and. further, there was no anceſtor or relation 


ng, on whom any deceit or deluſion could be practiſed. 
in's evidence of Mr. Spencer's declarations as to Mr. 
aſſen's doubting, whether the firſt contract was legal or 
d, is a ſtrong circumſtance to ſhew Mr. Spencer was 
Wy appriſed of the nature of it, and no fraud or impo- 
un therefore can be ſuggeſted on this head. The con- 
Mation here is much ſtronger than in the caſe of Cole 
088d Martin, becauſe the original bargain here is attended 
a much fairer circumſtances, Mr. Spencer here is a 
or, and fir Abraham Janſſen might have diſtreſſed him 
an action; and yet ſo far was he from taking 


nt 


nge, that he waited two months without ſtirri 

ein the affair. * 
ae e plaintiffs counſel have ſaid, there has been only 
nd ce of confirmation, where this court have decreed in 
"I. fit, but ſeveral, where the court have ſet aſide 


| 1 
Th 


Fans notwithſtanding confirmations, and inſtaneed in 


my 


* 


4 


Charity. 
the earl of Ardglaſs v. Muſchamp, and Wiſeman 4 
B eak e. [ "| | 
| But the circumſtances in the firſt of theſe caſes are ng 
at all applicable to the preſent ; the fame fraud attended th 
confirmation as the original bargain ; and in the econ 
of the caſes, the confirmation was ſtill more extraordinay, 
and the perſon juſt in the ſame diſtreſſed ſituation as at f. 
and in both of them the original tranſactions were prof 
fraudulent. But here the original tranſaction was doubt. 
ful at leaſt, if not intirely clear of impoſition. 

Upon the whole, I am of opinion the only relief th 
court can give, is againſt the penalty and judgment, ant 
as the plaintiffs had probabilis cauſa litigandi, and the 

defendant's a caſe far from intitling him to the favour d 
the court, I ſhall not therefore give him coſts againſt th 
plaintiffs; for J agree intirely with the maſter of the roll, 

that the plaintiffs as truſtees, are to be greatly commende 

L 355 ] for ſubmitting a queſtion of this nature to the conſiderati 

vf a court of equity. 

3 Let it be referred therefore to a maſter to take an account 

of principal and intereſt due on the bond in 1744, and th 

Judgment thereon, and to tax the defendant his coſts at law, 

and on payment to the defendant by the plaintiffs, of whit 

ſhall be due at lau, let the defendant deliver up the bond t 

be cancelled, and let ſatisfattion be acknowledged on tit 

Judgment, at the expence of the plaintiffs. - 


— 


» 


A. 


Charity *. 
(A) The power of this court with reſpec thereto. 


January the 27th 1737. 
The Attorney-general v. Feanes. 


Car 168, -T was ſaid by lord chancellor in this caſe, that in u 
The court will I information by the attorney-general for the regulatio 
give Proper di- of 2 charity, it is the buſineſs of the court to give 2 prot 


recti 0 | | 
charlty, without direction as to the charity, without any regard at all to the 


—_— 


* Vide x Blackſtone's Rep. p. 90. The caſe of Chriſi- church collegh 
Cambridge, 2 Ak. 239, 3 Ack. 108. pro 


Charity. 417 
-oorjcty or impropriety of the prayer of the informa- 2ny regardto an 
E 40 that this caſe herein differed from all others, Ihe priyer f an 
Herein the decree muſt be founded on the prayer in the information, 

7 intiff's bill. * . 


February the 25th 1738. 


Attorney-general v. Pile. 


ide title Deviſe, under the diviſion, Of things perſonal, 
and by what deſcription, and to whom good. 


the 
- Michaelmas term 1738. [ 356 } 
1 The Attorney- general V. Gleg. W. boy 1 


ney to be diltri- 


R. Wright having by will left ſeveral ſums of money buted in charity 

| to be diſtributed in charities therein deſcribed, at the 2d the diſcretion 

= n of his executors, 

lſcretion of his executors, named three perſons executors, three named, 

ne of whom died before the filing of the information; one of whom 

d the queſtion was, Whether this was only a bare au- fas beiore the 

botity in the executors, or coupled with an intereſt ? fled. 

Lord Chancellor. I am of opinion that the executars, This is not a 

taking the whole perſonal eſtate, out of which the cha- 12328 

Ites were to iſſue, had an authority coupled with an in- with — 

ſt, as executors have been always held to have in the and ſurvived to 

ule of legacies ; and therefore the power of nominating ue, two 

de ſeveral perſons who were to partake of the charity, is 

ntinued to the ſurvivor of them. 

ut though this is ſuch an authority coupled with an in- This court has a 

delt as would ſurvive, yet it is fo far a truſt, that in caſe tracy = rh 
: : . . ive juriſdiction 

miſbehaviour the court may interpoſe, for it muſt be in the caſe of a 

owed, that the court has a particular free and extenſive charity. 

Inidiction in the caſe of a charity, and not confined to 

k oper or formal methods of proceeding requiſite in 

ter caſes, 

lan of opinion that the executors could not divide the The informati- 

res into three parts, and each executor nominate a on bete was dif- 

rd abſ = $494 miſſed with 
ablolutely, becauſe the determination of the property coſts againſt the 

eyery objec was left by the teſtator to the direction of rclators. 

the executors, and ſo much of the information as 

a ſpecific performance of a pretended agreement to 


y. Purpoſe, was diſmiſſed with coſts, to be paid by the 
tors 


V. B. This was faid to be the firſt inſtance of ſuch a 
direction. 


tb. 


1 3H After 


418 Charity. 


After Hilary Term 1736. 


The Attorney-general v. Hayes, 
CA 150. Lord Chancellor. HERE a legacy is given t 
charity, intereR that be paid fron 

the death of the teſtator. 


——P# A —T 
n 5 
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Choſe “ in Action. 
October the 27th 1746. 


Brown aſſignee of Roger Williams a bankrupt, v. Heal 
cote and Martin. 


Vide title Bankrupt, under the diviſion, The conſtruthi 
of the flatute of 21 Jac. 1. cap. 19. with reſpett| 


ankrupt*s poſſeſſion of goods after aſſignment. 


= 
* 


\ 


E 


Church Leaſe, 
Hilary term 1737. 


Marten v. Frecker. 


Vide title Occupant. 


T0 WY * * * * . 9 


Vide 3 Ack. 533+ 566. 786. | 


1 419 J 
EA FP. XXVHL 


Commiſſion of Delegates, 


June the gth 1737. 
Sir Henry Blount's caſe. 
Vide title Canon law. 


— * 89 = 
_. 8 _ £0 -_Y 


c AP. XXIX. [ 358 1 


* Conditions and Limitations, 


J) In what caſes 1 bzeach of a condition will be 
relieved againſt. 
B) In what caſes a gift oz deviſe upon condition 
not to marry without conſent, ſhall be good 
and binding, oz void, being only in terrorem. 
() Who are to take advantage of a condition, oz 
will be prejudiced by it, 


-” 


— —_— — ER — — . a. 4 _ 


_— 


A) Jn what caſes the breach of a condition will be 
relieved againſt, 


Eaſter term 10 Geo. 2. May 11. 


The Attorney- general v. Doctor Stephens. c 171. 


HE defendant had been regularly elected under doc- A. baving been 


tor Rateliffe's donation, and had received the falary 22 — 


If fiye years, and then inſtead of travelling beyond ſea, clige's donati- 
ant to the directions of the will, upon a ſuggeſtion of on, received the 


Melth, reſigns, and the truſtees accept the reſignation. tn for five 


years, and then 


- . 2 - © * 


Vide Ak. 18. 587. 620. 3 Atk. 330, 331, 332, 333, 334, 335» 
1 Blackſtone's Rep. p. 607. 615. 630. Hil. Shep. Touch. Tit. con- 
* Fearne on Conf, Rem. 4. 16g. 167. 172. 174, 175, 176, 177, 


1 182. 188. 191. 194 196, 197. 202, 203 205, 260. 310. 31 3. 400. 


'A Fic 
3H 2 Above 


420 Conditians and Limitations. 


7 — of 2 Above five years have incurred ſince the refiony, 
velling dend of the defendant, and the acceptance thereof by. 


| more, as the will tees, * 
| requires, upon | 
| ill health reſigns, and the truſtees accept the reſignation, and put another in his room, 7% 
is a diſpenſation of the condition; if they had ſaid when A. offered to ſurrender, we wi 
not accept of your reſignation, but you muſt comply with, the terms, or refund, it wa 


have been otherwiſe, 


| {Lord Chancellor. The attorney-general is certainly 
neceſſary party, and the information is properly brought x 
his name. | 

Nothing, to be ſure, ſhould be done in this court, ton 
validate the deſign of this donation ; and on the oe 
hand, I muſt proceed in ſuch manner as I am warrants 
to do, by the rules of law or equity. 

There are three conſiderations in this caſe. 

77 What was the intention of doctor Ratcliffe by j 
w . 

Adly, Whether doctor Stephens has complied with it? 

3dly, If not, Whether it gives the relators a right i 
come into this court, to make the defendant refund wt 
he has received ? | 

[ 359 ] Doctor Ratcliffe by his will gives ſeveral manors, upd 
truſt, inter alia, to pay 600. yearly, to two perſons « 
Univerſity college, who ſhall be elected out of the phyſi 
line, by the archbiſhop of Canterbury, &c. for thei 
maintenance for the ſpace of ten years, in the ſtudy d 
phyſic, and to travel half the time for their better improve 
ment; and in caſe they ſhould die, or the place be vacant 
then the vacancy to be filled up by two others, and t 
whole overplus to Univerſity college. 

I think if the defendant had forfeited, the college woull 
certainly, be intitled to it, let it come to them by an 
means whatever: but as to the conſtruction of dodto 
Ratcliffe's will, it was manifeſtly the deſign, that the 
ſhould travel, and that they ſhould travel five years, but 
is truly ſaid, there is no particular time appointed wt 
th ſhould begin their travels. 

The words are, „the half of which time they ſhoul 
<« ſpend in travelling for their better improvement, ak 
therefore it is moſt natural to intend that he meant the lal 
five years for their travelling, becauſe he imagined the) 
would in the firſt part of the time be laying in a propy 
ſtock of knowledge. | 

But then it can never be underſtood that he intended? 
all events they ſhould travel, for there might be accidents 


which would utterly incapacitate them for travelling; | ” 


Conditions and Limilations. 


fore he did not expect they ſhould refund when fuch 
«ents happened, but left it at large to be judged of by 
Þ circumſtances ; beſides, this is given not only for the 
ence of travelling, but for other views likewiſe, for 
intenance, &c. 
The next queſtion, Whether doctor Stephens has com- 
bd with the intention of the donor? 
Now it cannot be ſaid that doctor Stephens has com- 
deu with doctor Ratcliffe's intention; but then it muſt be 
midered, whether he has a reaſonable excuſe for not do- 
” it, and upon this there is no doubt, but that natural 
Webilities will excuſe, ſuch as becoming non compos, fick- 
2, or other natural diſabilities : but then it has been in- 
Hed upon, that the defendant has fraudulently accepted 
f this employment, in order to put the money in his 
xcket, without any intention ever to do the duties of it: 
tis had been proved, I ſhould have no doubt but that I 
wht decree the defendant to refund : but that is not the 
uſe; for there is not one ſingle circumſtance given in evi- 
ee to ſhew he took it upon ſuch a fraudulent deſign; 
lead of that, there is very ſtrong proof to the contrary, 
jen by perſons of good credit in the profeſſion, that he 
Wd diligently applied himſelf to the ſtudy of phyſic, and 
Rides, that he was in an ill ſtate of health, in a waſting 
A decayed condition, which threatened a conſumption ; 
N even ſuppoſing that he was actually able to travel, but 
| is own mind did not think himſelf capable, yet he 
ould not be guilty of a fraud, for an imaginary as well as 
ral diſtemper would equally incapacitate him. 
| do not think the clauſe in the will can poſſibly amount 
a condition, but is merely directory, that half of the 
We they ſhall travel, and is not like an executory conſi- 
mation: as where A, pays money upon ſuch @ con/idera- 
and it is not performed; an action at law lies for A. 
money had and received to his uſe, which is expreſſed 
Ws by the Scotch law, cauſa data ſed non ſecuta. 
Lhe agreement is to pay 3ool. per ann. for ten years, if 
ing that time he travel five years; will the not travel- 
I oblige him to refund? No; unleſs the electors had 
Wed him to continue in this poſt the whole ten years, 
= poſſibly the relators would have had a right to call 
to an account, and might have obliged him to refund 
ive of the years. Doctor Stephens communicated his 
deb firſt to the archbiſhop of Canterbury, and lodged a 


Os, and the perſons whom doctor Ratcliffe intended 
+» ſhould 


wn reſignation with him: I think the truſtees are the 


[ 360] 


422 


Whether a fel. 
has a power to 
let his cham- 

bers, is a yoint 


the viſitor only. 


1 367 


patron preſents to a benefice, and takes a bond, | 


low of a college 


determinable by 


Conditions and Limitations. 
ſhould have the whole management of this donation. 4 
have accepted of this refignation, without inſiſing wg 
doctor Stephens's going on, and it is certainly a dhe 
tion of the condition; if they had ſaid we will not acm 
of this reſignation, but you muſt comply with the tem 
or refund, then the caſe would have appeared quite. 
ferent ; but inſtead of that, they have accepted of the 
ſignation, and actually put another in his room. Ther 
fore I think as doctor Stephens has taken the burden 
this upon him, and as at the end of five years, the truſe 
ed a ſurrender from him, and did not inſiſt th 
on his refunding, it would be unreaſonable to req 
& now. ; | 
But even if it was a condition, yet ſuppoſe this caſe; 


may, from preſentee to reſide for ten years, and he, af 
fie years are expired, ſhould refign the living for the rd 
due of the term, and the patron accepts it, and preſent 
another; no one will ſay that he has forfeited the anay 
income of this living, during that part of the ten years! 
was reſident upon it, for the acceptance of the patron k 
with the breach of the condition, and no adi 
could be maintamed on the bond. Therefore I ſho 
think it too hard in the prefent cafe, to decree an accout 
againſt the defendant. 
There are two other points. — 
1ſt Confideration, Whether the travelling fellows mu 
be members of the college ? 
2dly, Whether they have a power to let the chambe 
which they hold in the right of their fellowſhip ? 
As to theſe matters, they are not properly the objects 
this court's juriſdiction, bur ought rather to be determine 
by the viſitor, and the will beſides is extremely incorre% 
in this reſpect. As to the being members of Unive 
it is natural to ſuppoſe nobody would reſide in 
college, unleſs they were actual members; but this 180 
of the caſe, for doctor Stephens has complied with th 
part of it. And as to the power of letting their cha 
bers, I do not think that doctor Ratcliffe has laid his it 
lows under greater reſtrictions than thoſe of other coli 
are liable to; and if I was to inquire whether a fellow e 
a college has a right to let his chambers, I ſhould mat 
wild work, and give an opportunity to half the unirerii 
to bring bills againſt particular perſons to diſcover, wht 
they have not forfeited their fellowſhips by thus letting © 
their chambers. 


Conditions and Limitations, 

Necreed the information to be diſmiſſed, but without 
nas doctor Steph” as has had a very large benefaction 
dy from doctor Ratclitfe's donation, and Univerſity 


n what caſes a gift oz deviſe, upon condition 
not to marry without conſent, ſhall be good and 
jinding, oz void, being only in terrorem *. 


April the 3oth, and 2d of May 1737. 


lary Harvey and Catherine his wife, and 


Ann Clutton, widow, two of the daugh- 8 
ters of fir Thomas Aſton, baronet, de- Plaintiffs. 


ea 

Yon, widow of the ſaid fir Thomas) 

Mon, fir Thomas Aſton baronet, ſon | 

md heir of fir Thomas deceaſed, fir John >Defendants, 


Cheſhyre, Henry Wright, and Andrew 
Kendrick, eſquires, - Oats als 


HIS cauſe came on upon a petition to diſcharge an 45 Joſeph 


order made by the maſter of the rolls (a) for raiſ- 44,7, of 2 
the fortune of the plaintiffs : the caſe was this. term under a 


dir Thomas Aſton by leaſe and releaſe limits his eſtate 222 wn. 
the uſe of himſelf for life, then as to part to lady * 41 


pn for life, for her jointure, then to his firſt and other or more daugh- 
bn tail-male, and for want of ſuch iffuee, to truſtees . 2 82 
the term of one thouſand years, with power of revoca- — Ak were to 


A; this term is by a codicil made to take effect imme - raiſe and pay 4 
um 


as PP) after his death, and before the eſtate of the ſon, cl. the tum 
ed the truſt of the term to be, that if it ſhould marry with the 


en that he ſhould have no ſon, but two daughters, conſent of her 
Ig at the time of his death, then the truſtees, out of pn 


# ents and profits of the faid eſtate, ſhould raiſe and dow; it na, 


* —_— 


vide 2 Atk. 584. 8 Atk. 260. 305. 364. 367, 368. | 
ide allo the * | Ka ver ſus — 4 Burr, Rep. p. 2055. where 
Mangfield fays, Conditions in reſtraint of marriage ate - hy and 
ore held to the utmoſt rigour and ſtriftneſs. They are contrary 
policy. By the Roman law they are all void. Conditions prece- 
* myſt previouſly exiſt, Therefore in theſe, there can be no liberality 
Fo the conſtruttion of the clauſes. But in caſes of conditions ſub ſe- 
thu been eſtabliſhed by precedents, that where the eſtate is not 
ere, they hall only be conſidered as in terrorem. This ſhews bow 
ech conditions are: for in reaſon and argument, the diſlinction 
= deing or not being limited over, is very nice; and a clauſe can 


Ky little terror, which is adjudged to be of no effect.“ 


424 ; Conditions and Limitations. | 
then with the pay to the youngeſt of ſuch daughters 50001. if 6 », 
— 1 Lie th the conſent of her mother, if livi 2 4 — 
ſurvivor of 20 33 not, then with the conſent of the truſteet, 971 
them, bis exe- ſurvivor of them, his executors, adminiſtrators or fer 
niſteators, or and ſhould pay to ſuch daughter the yearly ſum of jy 
aſſigns. or her maintenance till her marriage with ſuch conſent 
And in caſe it ſhould happen, that he ſhould have zh 

and two or more daughters, that then the truſtees hg 

raiſe and pay to each of ſuch daughters the ſum of 200 

if ſhe marry with ſuch conſent as aforeſaid ; and till fu 

D 362 ] marriage, ſhould pay each of ſuch daughters the yearly jy 

| of 50l. till ſuch daughter ſhould attain her age of eighitey 
— afterwards the ſum of 70. for her maintenance as lk 

as lady Aſton ſhall live, and from and after her death ſþ 

And in caſe any pay to each the yearly ſum of 100. till their marriage: a 
of the daughters in caſe any of the ſaid daughters ſhould happen to die he 
berg ogy fore the ſaid portion was paid, that it ſhould not go to 
paid, that it executor, but the eſtate ſhould be exonerated thereof, or 


ſhould not go raiſed, ſhould go to him on whom the reverſion of f 
to the exccutor, 


but the eftate premiſes is limited to deſcend ; proviſo that the term ſhe 
mould be exo- ceaſe in caſe of no ſon or daughter: or in caſe of the deal 
aerated thereof, of all the younger ſons and of all the daughters with 


or if raiſed . 
ſhould go to Marriage. 


him on whom W. B. Here the words with conſent were not added, 
the reverſion of {4-4 | 


the premiſes is limited to deſcend. 


The father #f- ' | Afterwards by will fir Thomas Afton, taking not 
A gen de the ſettlement, diredts, that out of his perſonal et 


farther ſum of there ſhould be paid to each of his daughters the furt 
2000]. to each ſum of 2000. as and for an augmentation of their pt 
225 — tions, ſubject to the ſame conditions, proviſos and limit 
ration of their tions, as their original portions ; and in caſe any of f 
* _— „daughters ſhould die before the original portions becil 
—— &c. payable, then his will is, that this legacy of 2000!. ſhot 
asahe origne! not be paid to her executor, but that his lady and erer 
38 ga trix ſhould have the re/iduum of this money, if any, 4 
4 Ara die makes her reſiduary legatee and guardian of his childre® 
goal portions become payable, then he wills that this 2000), ſhould not be paid to her 
cutor, but that his lady and executrix ſhould have the reſiduum of this money, and u 


| ker reſiduary legatee. 


The plaintiff Sir Thomas died leaving eight daughters, and ſoon * 
— — his death à bill was exhibited in this court to have 
daughters with- Will proved, and the truſts performed, and it was d 


out conſent, and that the truſtees ſhould raiſe the maintenance immediate 


"a 


a Conditions and Limitatious: 
5 lberty to the parties to apply for further directions. 
1734, the plaintiff 0 0 married one of the 
Alters without conſent, and Clutton married another 
1 out conſent, and 4 bill of revivor was filed, to 
00 yeh lady Aſton anſwers, that ſhe had before ſuch 
rage given notice to the plaintiffs, that they would not 
titled to their portions, in caſe they married without 
# conſent; and that ſhe could not in conſcience conſent 
ther daughter's marriage with the plaintiff Hervey, be- 
we he could not make her any ſuitable ſettlement ; but 
it notwithſtanding this caation they both married with- 
ther conſent, | | 
And upon a hearing at the Rolls, it was decreed, that 
* plaintiffs were well intitled both to their original and 
Witonal fortunes, and an order pronounced by his ho- 
accordingly; the preſent application was made by way 
0 Ii petition to diſcharge that order, 
Lord chancellor thinking it a caſe of great doubt and 
theulty, declared that he would be aſſiſted by lord chief 
10 lord chief juſtice Willes, and Mr. juſtice 
ns, and appointed the a tſt of November 1737, for 
hearing thereof, When it came on accordingly. 


Want in the preſent caſe ought not to be conſidered as a 
kelary qualification, but that it ought at all events to 
led and paid whenever the daughters married. That 


tic r alive, parents have a natural control over their 
ett en; but though the law allows them ſuch a power to 
urth dn the children in marriage, yet it is not to be dele- 
r po any other perſon, and it is abſurd to ſay, that this 


mi hall deſcend to any aſſignees whatſoever, or execu- 
of e adminiſtrators. Parents may be fond of extending 
a power, even after their children come of age, but 
ſhot aw leaves marriages as free as poſſible, and therefore 
rei ot encourage parents in this extent of their power. 
„ UN" part the 4th, 12th chapter, God. —— leg. 380. 
only difference between the civil law and ours is, that 
WM there is no deviſe over, we call it a deviſe in terro- 


Fervois v. Duke, 1 Vern. 20. Bellafis v. Ermine, 
W., 22. It has been inſiſted that this is a condition 
mnt, and the legacy could not veſt, becauſe the con- 
we CONC has not been performed; but allowed, if it had. been 
ret ment condition, it might have been otherwiſe. 

ite ugued, that in theſe caſes, the court had made no 
= between conditions precedent and ſubſequent. 
lou, I, 5a 31 Grefly 


Mr. Attorney- general for the plaintiffs argued, that this 


425 
Clutton another 
alſo without 
conſent, Th 
are not intitled 
to the portions 
under the ſettle- 
ment or will. 


3630 


Sir Dudley 
Rider. 


dur the civil law fays, ſuch a condition is abſolutely - 


426 


{ 364 ] execution of a truſt, which is not a proper ſubject for 


father here has annexed terms to the plaintiffs takin 


Conditions and Limitations. 

Greſly V, Luther, Adore 857. In the preſent caſe, the 
thing that is to be done is marriage, and in all ca g 
conditions precedent, there muſt be performance, ct ir 
eſtate can never veſt ; here the moſt material part has bay 
performed, which is marriage, and conſequently the ec 
veſted. Semphill v. Bailey, Prec. in Chan. 562. 
If any of my daughters ſhould die before the og 

* portion becomes payable, then he wills that this le 
of 20001. ſhould not be paid to her executor, butt 
lady Aſton his executrix. ſhould have the re/iduung 
«© the money.“ This cannot be called a deviſe owe 
which is only ſaying, that it ſhould fall into the ry 
of his perſonal eſtate, and would have done ſ% if this ha 
not been N for. So much as to the additional p 
tions. Next as to the original porttion, the words whid 
are to make a limitation over here, are different from t 
words in the will, In caſe any of the daughters ſc 
% happen to die before the ſaid portion was paid, that 
„ ſhould not go to her executor, but the eſtate ſhould} 
« exonerated thereof, or if raiſed, ſhould go to him 
4 whom the reverſion of the premiſes is limited to deſcend, 
It has been objected, that this was a caſe where f 
money is to be raiſed out of the land, and the civil k 
had nothing to do with it. This would be a good che 
tion, if it was a queſtion to be determined at common | 
in an ejectment, or merely a queſtion at common law, but 
is manifeſtly a creature of equity, for it is concerning 


— 
> 
$— 


common law to enter into. The principles and rules 
this caſe which govern a court of equity, muſt be confile 
with ſimilar caſes; though this money is to be railed« 
of land, yet it ought to be conſidered as money, and 
be governed by the ſame rules as money, | 
If money is to be turned into land, it ſhall be den 
no other way, nor conſidered any other way but as ial 
here the money is to be paid out of this land, into 
hands of executors, and the very fund out of which | 
money is to be raiſed, becomes a perſonalty ; for thou 
is a term of inheritance, yet it is perſonal eſtate, 
neither in law nor equity is it to be conſidered a5 1 
and equity will reverſe the very order of things to d 
at the intention. | 

. The heir at law is favoured upon many occaſions, 
never to the prejudice of younger children, where the! 
is otherwiſe ſufficiently provided for; and though 


: 
, i” 


Conditions and Limitations. 
wr portions, yet they are terms which are contrary to 
je policy of the land, and contrary to the law, and ab- 
teh void. The great fund out of which portions are 
Serie is land, and therefore reſtrictions of this kind, 
var make this fund precarious, ought to be diſcounte- 
nced,” eſpecially as they likewiſe diſcourage marriage, 
ch is a much more probable way of introducing a vir- 
us education, than if they were born out of wedlock. 
ill not ſa the mother will abuſe this power, but if ſhe 
Aries, it devolves on the truſtees, and though they are 
hen of honour, and will not, I believe, injure the daugh- 
ters; yet if they die, it goes to executors or adminiſtra- 
rs, and even affigns, who may poſſibly be knaves and 
hols, and conſequently very improper to be intruſted with 
ſuch power. | 
The court has already determined that this is contrary 
v tne common policy, and have fixed bounds by prece- 
ens, from which they will not depart. Fleming v. Wal- 
grave, 1 Chan. Caf. 58. Aſton v. Aſton, 2 Vern, 452. 
Caſes of forfeiture never receive any countenance in 
this court, for in all conditions that are a reſtraint upon 
warriage, if not performed, there muſt be an __—_— limi- 
Won over to ſome other perſon, or it is no forfeiture ; 
in this part of the caſe, it would equally have ſunk 
the land for the benefit of the heir, if it had not been 
bexpreſied in words. 
Dr. Strahan of the ſame fide. 
[hall ſtate the rules of the civil law, and conſider it 
generally as a proviſion for daughters. The civil law 
ks apportioned a father's eſtate, which it is not in his 
power to take away; if he ſhould give it away, he muſt 
Wien ſome ſatisfactory reaſon, he could not clog it, or 
put anyreſtraint upon marriage, The writ, de rat ionabili 
ne bonorum ſhews the civil law has been received and 
Wuntenanced in England. | 
With regard to marriage portions, the civil law has a 
pmcular law for that purpoſe, Cod. lib. 5. title 11. de 
Wits prom: fione & nuda policitatione, lex 7. Dig. lib. 23. 
wit, de ritu nuptiarum, lex 19. de patribus cogendis in 
niirimoniurm collocare. Qui liberos, quos habent in po- 
Mete, injuria prohibuerint ducere uxores, vel nub ere, (vel 
ju item dare non volunt, ex conſtitutione divorum Severi & 
min) per proconſules, preſides provinciarum coguntur 
 natrimonium collocare & dotare. | 
E parents had been allowed to annex conditions to por- 
it might perhaps have been an unreaſonable one 
\ 312 and 
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who is the perſon to refuſe. Dig. lib. 30. tit. 1. delegats 


# \ * 


Conditions and Limitations, 
and have fruſtrated the deſign of . portions. This wy 
contrary to the policy of the republick of Rome, the * 
trium liberorum. Marriages qught to be free, Iihea 4. 
bent eſſe matrimonja ; and it is a general rule in the ci 
law, where a condition is annexed ta a legacy by way 
total prohibition. of marriage, that it is abſoſutely vd 
Jacobus Gathofradus de fontibus juris civilis, 5. 291, 
mentions the Julian law ge patripropria in the time 
A that if any perſon adds a reſtraint to mu. 
riage, let them be free from the condition; they en. 
deavoured then to find out conditions which would ng 
in direct words reſtrain marriage, but in the implicy 
tion would have the ſame effect, by making the conſent 
of a third perſon the condition of marrying. This wy 
declared to be eluding the deſign of the Julian law, Dip 
lib. 35. 1 Tit. de canditionibus & demonſtrationibus a 
cauſis & modis eorum gue in teſtamento ſcribuntur, lex 11, 
Si arbitratu Titii Seia nupſerit, meus heres ei fundun 
dato; vive Titio, etiam fine arbitrio Titii eam nubentm 
legatum accipere, reſpoudendum eft, eamęue legis ſentention 
videri, ne quod omnino nuptiis impedimentum inferatur, &. 
This is Papinian's determination, who was looked upon 
to be the brighteſt of all the Roman lawyers ; and Cuja 
cius, in his comment upon this very law, fays, his au- 
thority is of great weight, and has ſuch regard paid to it 
in our court, that conditions reſtraining mariage are held 
by us, upon his authority, to be abſolutely void. Mantis 
lib. 11. n. 8. Graſſius lib. 1. n. . —— 1. 3 
takes a difference between marriages with the conſent, and 
the advice of another. Sanchez de ſanct. mantrimon. [a+ 
cramento diſputat. 34. n. 19. Non tantum conditio an 
ineundi matrimonium, rejicitur a legato, ſed etiam conditiq 
ineundi arbitratu, vel conſenſu tertii, & ratio eft, quia 
gui tenetur conſenſum vel licentiam alieni petere, tenetur 
ſegui, atque ita matrimonii libertas impedietur. 
Swinbourn, part the 4th, ſec. 12. lays it down 282 
general rule, that all conditions againſt marriage are un- 
lawful, contrary to the procreation of children, repugnant 
to the law of nature, and detrimental to the common- 
wealth, | 
In the preſent caſe lady Aſton will have the benefit 


& fidei commiſſis, lex. 4.3. parag. 2. Legatum in altena w.. 
luntate poni dateſt, in 3 non poteſt. The heir in 


Conditions and Limitations. 
re nun præſumeretur velle obligari, and ought not 
receive any countenance. 

The emperor Fuſtin:an, Cod. lib. 6. tit. 43. Commu- 
ati & frder commiſſis & de in rem miſſione tollen- 


itus aboleri : omnibus vero tam legatariis quam 
' commiſſarits unam naturam imponere, et non ſolum 
malem attionem preflare, ſed et in rem, quatenus eis 
ut eaſdem res five per quodcungue genus legati, five per 
ommiſſum fuerint derelictæ, vindicare in rem actione 


| ont fiturnda. bs | 
lica, Where a condition is null and void, the queſtion will 
nſent 


then, Whether any deviſe over or limitation will be 


When the validity of the condition which is annexed to 
legacy is taken off, it becomes abſolute, and no deviſe 
r can affect it. Dig. lib. 35. tit. 1. de condit. & de- 
rat. lex 22. Quotiens ſub conditione mulieri legatur, 


un 7 et ejuſdem fidei 3 ut Titio re- 


"tion t, „i nubat + commode ſtatuitur, et ft nupſerit, lega- 
„8. aum petere poſſe et non eſſe cogendam fidei cbr; — 


glare, the condition being void in law, the legacy is 
ktarged of it. 

wuppoling ſuch conſent ſhould be neceſſary, yet it muſt 
i reaſonable objection to the marriage that is intended 


bel this condition. Here *the plaintiff Mr. Harvey has 
anti:a WO per ann. in poſſeſſion, and as much in reverſion, and 
1. y and able to make a proper ſettlement, and there- 
„ ere could be no reaſonable grounds for lady Aſton's 


l. 

Mr. Brown of the ſame ſide. | 

as marriage was the only thing that was ready and ſub- 
Italy in the conſideration of the parties, that has been 
armed, and the reſt is in terrorem. The whole direc- 
io raiſe the portion is upon the conſent of the mother, 
ot a word of the father; there are ſeveral inſtances 


re un- might be put where this ſettlement could not take 
1gnant Suppoſe lady Afton ſhould have been viſited by the 
mon- Wot God, and had become a lunatick, how could her 


len. have been had? Or ſuppoſe there had been an 


enefit, ment of the term, and an adminiſtrator of the truſ- 

lau the fame time whoſe conſent was neceſſary to be 

na - it ſtands on the foot of the ſettlement, it is a 

cir u penalty, and only. in terrorem. Here the children 

"ey A poſhbly wait the greateſt part of their lives for the 
ore 


| at of perſons, to whom they are intire * 22 


ith, Recrius fe igitur cenſemus in rem quidem miſ-. 
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marry without ſuch confent : and in Hayward v. 7 


ſiduum is the fame as no deviſe over at all. 


veſts, though without the conſent of a particular pect 
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r Mod. $10. lord chief juſtice Hale takes notice of 2 ch. 
cited by the defendant's counſel in Fry v. Porter, whe 
the conſent was to be had in writing, and though no ſuck 
conſent, yet decreed a good — 1 4 and his lordſhip fit 
there was great equity it ſhould be fo, becauſe (fad he) 
the written conſent was only a provident circumſtance and 
wiſdom of the deviſor, for the more firm obliging th 
to aſk conſent, which the deviſor conſidered might 
pretended to be had by ſlight words; and in the ex! 
Saliſbury v. Bennet, 2 Vern. 223. there was a mam 
to the expreſs terms of the condition on which 
the 1 was to take, and yet the whole portion de. 
creed. In Fackſon v. Ferrand, 2 Vern. 424. 2 poria 
was decreed to be raiſed out of land, though the deviſe 
died before the time appointed for the payment. 
The common law has paid a great regard to the rule d 
the eccleſiaſtical court, with reſpect to caſes of reſtrictio 
on marriage, Moore 857. Grefley v. Luther, 11 Jar 
I mention this to ſhew that theſe ſort of caſes have bee 
very antiently taken notice of, for Mr. juſtice Winch, i 
giving his opinion, cites a caſe before this, where then 
was a condition annexed to a daughter's legacy, that f. 
marry with the aſſent of the mother, and ſhe ſued in 
eccleſiaſtical court for the legacy; it was pleaded in b. 
that ſhe did not marry with the mother's aſſent, and not 
withſtanding this, ſhe had ſentence for the legacy. 
The cafes of portions are what this court have exercik 
a peculiar juriſdiction over, contrary to the other fide 
Weſtminſter-hall ; and though it is a rule 2quitas ſequits 
legem, that muſt be confined to caſes which ariſe from 
legal point and incidentally come before the court; a mort 
gage in equity is not conſidered as a revocation of a Wi 
though it is at law; nor will this court conſider a mol 
gage as land, nor allow it to be irrevocable. I put it upe 
the gentlemen of the other ſide, to ſnew, where this co 
have ſuffered penalties to take effect, which are in reltall 
of marriage. It is not ſaid, any where in the deed, 
whom the portions ſhall go over, provided the daughte 


= SEESEESEE CERT EEE SES Sszc- 


Nov. 12, 1733, it was held, a general deviſe of the 

The money given by the will is an augmentation of 
daughters portions ; and where a legacy is given to 7 P 
ſon upon marriage, and the legatee marries according) 


Semphill v. Bayly, Prec. in Chanc. 562. and where 2 
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in who takes it over takes it as a reſiduary legatee, it is 

ly diſtinguiſhable' from the caſes where it is deviſed 
wer bo a ſpecifick legatee ; and therefore this caſe muſt 
{ll within the reaſon of thoſe determinations where the 
wie is in terrorem only. 

Dr. Andrews for the defendants. u 

Deeds ae undoubtedly of a ſtricter nature than a will, 
ind as the will in the preſent caſe plainly refers to a deed, 
+ muſt be conſtrued with the ſame ſtrictneſs as a deed. It 
$ legacy uncertain, but to be made certain by a fact, for 
+ is not daughters by name, but to @ daughter only who 
marries with the conſent of the mother, and no body can 
ate but thoſe who bring themſelves within the deſcription. 
[do maintain that this is a legacy which has never veſted, 
tecauſe the condition an Which it is given by the teſtator 
has not been performed, and according to the law of the 
wehe tables, voluntas teffatorrs in teſtamente totum facit, 
ul though a prohibition of marriage bath not been al- 
lowed, yet the civil law permits ar eltraint upon it. is Cod. 
Wb, 5. tit. 4. lex 1. Cum de nuptiis puella gumritur, nec 


ite canuenit : arbitrium prefidis provinciæ neceſſarium 
of | $winb. part. 4. ſec. I2. paragr. 14. When that 
* much is given with condition of not marrying, is to be 
gitributed in pious uſes, in caſe the condition be not 
* obleryed.;. here the condition is not rejected as unlawful, 
and if he marries, he loſes his legacy; the reaſon is, for 
= that the law doth more favour piety than the liberty ta 
K marry,” “ 1 K e 
A variance between the old law, and the law in Juſ- 
an's time, vide Inſtitut. lib. 2. tit. 20. de legatis ſets. 
$. In the old law a legacy reſtraining marriage void ; but 
the latter law, ſuch legacies, notwithſtanding the condi- 
Won annexed, ſhall be equally ſubject to the condition 
e that is left ſuhject to a con- 
Ide rule in our court is, that the civil law, ſo far as is 
Intent with the jus gentium, ſhall prevail. Grotius lays 
donn, that after he death of the father, the mother is 
Mited to the ſame obedience from the children as the 
ther, ounded upon the fifth commandment, | 

The jus trium liberorum is not in force with us; if 2 
Roman had three children, and not able to maintain them; 
&* commonwealth maintained them; but the publick here 

3.00 notice; the pariſhes muſt ſupport them. b the 


un tutorem et matrem & propinguous de elig ende futuro 
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Tamas — not for tatturd chile, b 

hw, if a man marries, though he has lawful chiave 

he may diſpoſe of his eſtate to the illegitiniat ifſue/j 

—— By the Roman law, the po 

tion was the wom woman's diſtin property; here it belongy 

2 — — here it ſhould be conſidered as if 

I give 2000). to ſuch a man as ſhall na 
1 — conſent of the mother. 

azakerley, of counſel alſo for the defendants, 

.: This: court will conſider the conſent to be a mates; 

ingredient, and without which it could not be a mm 

conſiſtent with the intention either of the deed or dew 

It is faid this muſt be conſtrued in terrorem, but] hopet 

court will not conſtrue mens intentions into ſuch a phy 

tom terror; for if this is the known conſtruction of th 

court, would any man be fo void of underſtanding, ad 

trifling, as to make uſe of a reſtriction which he is ſen 

ble will de void? A reſtriction which can hardly ud 

with any perſon ſo weak and ignorant as to be terrified 

it. As tothe caſe of Fdck/er v. Farrand, in 2 Vern. iti 

doubtful if that caſe would be determined at it now ſtan 

[ 369 ] ifvit was to be reheard. If this court will confine 

intention cohtrary to the expreſs words, it is impoſii 

— — at all; the law will not make an exp 

— the words and intention of the partic 

_ ſand with the rule of law, quoties in verbis nil 

eff ambiguitas, * — — 4 — contra verba exp 

nda eff. © oval.» 

Ferne ae of nature are fo frang: upon fathers, that 

national law has not obliged them to make any prog 

but left it intirely to their diſcretion, and has given upti 

children irs this reſpect to the abſolute power of the fathe 

Who ſo proper to make a prudent proviſion for chun 

as the father, 'who knows the temper and diſpoſition « 

each child ? Different reſtrictions may be neceflary i I 

caſe, which be unneceſſary . — 

The rath of Car. 2. cap 8. has gi r 

an abſolute power to Ae a: the guardianſhip of 1 

children, until yer to Gſple of one, which ſhews d 

| keniſe of the legiſlature as to —— authority; U A 

cuſtom of the city of London, he ver marries an of 

We the proper conſent, though living entirely out 

— ——— yet he is not intitled to the po 0 

this cuſtom be permitted, if it abſolutely con 

32 of law, as is pretended by k 

other fide This court only upon a bill filed, — 
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duced, that a diſadvantageous marriage is apprehended, 
il prevent the perſon from marrying without the leave 

e court. 
has been faid, wherever there is a condition that is 
dum in ſe, it will make it void, and ſeveral inſtances have 
zn put, as to murder a perſon, or where it is repugnant 
ja grant ; but this being a collateral thing, and not pre- 
ting a marriage, can never be conſtrued or brought 
thin this rule. | 
They have not cited one authority out of the common 
x, and with reſpect to legacies, your lordſbip has a con- 
nent juriſdiction with the eccleſiaſtical court, and if this 
art follow their rules in ſimilar caſes, it is for this reaſon, 
at there may be a conformity in their reſolutions, and 

the ſubject may have the ſame meaſure of juſtice in 
ich court ſoever he ſued. Abr. of Ca. in Eg. 295. 
Where a legacy charged upon land is once veſted, it be- 
es money, and goes to the perſon to whom it is given; 
before it is veſted, it is a common law charge, and is 
it for the conſideration of the civil law or the eccleſiaſti- 
court. A truſt term muſt be conſidered as a parcel of 
& mheritance, till the purpoſe for which it is raiſed is 
fed, and the legacy actually veſts. 
1 Ch. Ca. 58. Fleming v. Walgrave, is not at all to 
& preſent purpoſe ; the caſe is very ſhort, and very ob- 
ey ſtated ; the diſpute there was beſides upon a mere 
nal truſt. The caſe in Finch's Reports, fol. 62. too 
eh honoured by being called Lord Nottingbam's Reports 
q if the daughter never married, ſhe might be allowed 
Improve the eſtate, as there was no probability of her 

age at that time; and as ſhe had the abſolute pro- 
kt, if ſhe did not marry at all, upon giving ſecurity that 
would comply with the terms, ſhe was allowed to 
Move. 
There is no law to prevent widows from marrying, but 
& may marry ad infinitum ; and yet conditions in a will 
rain them from marrying have been held to be bind- 
þ ough young enough to do great ſervice to the public 
point of children. 

evil aw was never received ſo far as to controul 

warty here; but the conſtruction with regard to charges 
MN land have always been adapted to the rules and diſ- 
Eons of our own laws: in perſonal legacies indeed it 
be otherwiſe, and poſſibly may be influenced by the 
of the civil law ; but money which is to be raiſed out 
*Iruſt upon land cannot be fad to exiſt, till the condi- 
Ir. I. 3 K tion 
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inſiſt that this never veſted, becauſe it is only payable un 


92 Sir Joſeph 
ekyll. 


the court, and therefore if not entirely founded on * 


„ 
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tion for which the truſt was raiſed is complied with, 2 
can never be called debitum in. preſenti ſolvendun |, h 
turo : this rule is applicable indeed to a bond, becauſe ii. 
the debt immediately commences from the execution, 
the defeaſance is not to take place till a future day; 


marriage with conſent; and therefore all that has he 
ſaid with relation to a forfeiture, is an argument with 
any concluſion. 

Secondly, As to the will; if there had been no word h 
augmentation, it could not be taken without a compliad 
with the terms of the original portion in the firſt place; 
caſe determined before the maſter of the Rolls (a) has hey 
inſiſted on; but as there are two caſes of equal authorj 
being both decided by the ſame perſon, which are adjudy 
different ways, the queſtion is ſtill as much open as if 
had been a caſe prime impreſſionis. | 

Is not the teſtator's intention to give it over equl 
clear, by directing it ſhould ſink in the perſonal eſtate, whe 
he has appointed a reſiduary legatee, who will conſequent 
have the benefit, as if he had actually in words and} 
name given it to the reſiduary legatee. Here is a provil 
of 7ol. per ann. to the daughters during the life of 
mother, and after her death 100. which they will ftil 
intitled to, though they have married contrary to the 
ſtriction; and therefore the argument of their being del 
tute falls to the ground. There never. has been any 
in the eccleſiaſtical court, where it has been determin 
that a legacy given upon a contingency ſhall be a 9 
legacy before that contingency happens, as doctor And 
imforms me. 
Mr. attorney-general's reply. 

It is inſiſted, that the intention of the parties is clear! 
plain. 

Secondly, If ſo, that this intention ought not to be oi 
ruled in law or equity. 

There are no negative words, that this ſhall not 
raiſed if the daughter marries without conſent, and it | 
term is to continue notwithſtanding the marriage with 
conſent, Who is it to continue for ? For the daugl 
only, as it was created for no other end and purpoſe. | 

The known conſtruction, that the deviſes in reſtridl 
of marriage are in terrorem, unleſs there is a deviſe 0 
has in a good meaſure been allowed by the defenda 
counſel ; this has been. the general and unſhaken rule 


. 
N 
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nt to de acquieſced under; but I do maintain, it was 
iſhed on great reaſon ; for the court ſuppoſes the fa- 
did not intend to leave the daughter deſtitute of a por- 
n, but guarded it only by intimidating a child from 
ing improvidently : though a child ſhould be told 
Lwards, this is deſigned as a terror only, and does not 
bar you of your portion, yet this is not contrary to the 
tion of the father, for he imagines when they are ap- 
ved of this, that they are then of years of diſcretion, 
{incapable of making this reſtriction ineffectual. 
It is faid, the conſtruing thefe reſtrictions void ariſes 
n the principles of the civil law, which is not in force 
England, and to be ſure, conſidered merely as the Ro- 
n civil law, has nothing to do here; but the queſtion is, 
ſhether the ſame words in any caſe before one court of 
lice, ought not to have the ſame conſtruction in every 
urt ? - 
I has been inſiſted, this is a conſtraint not at all contrary 
the rules in law and equity. The parental authority, 

confined to its juſt bounds, I will readily allow ; but 
body will fay,. the father in England has the power of 
and death, or that he can impriſon, or deprive his eldeſt 
ef his eſtate by right of heirſhip and inheritance : it 
[not be denied, but that there is a time, when a child 
de as fit to govern himſelf, as the parent can be to 
e him. 
tis fad, that the law has given the parent, who is the 
aun guardian, the power of appointing another guardian, 
[arguments have been drawn too from the cuſtom of 
Won, which I allow has been ſupported upon wiſe rea- 
but they are not applicable here, becauſe at twenty- 
the cuſtom ceaſes, and here they cannot marry at 
ly, forty, &c. or at any age without the conſent of 
mother; in the other inſtance, the law does not extend 
ew beyond the age of twenty-one ; but the parent 
has carried his power fo far, as to controul his chil- 
even after they come to years of diſcretion : What is 

but reſtraining a perſon who is of an age equally 
be of judging as his own? and is like an attempt to 
Em eſtate in perpetuum, after deſtroying the end by 
very means themſelves, and generally goes much 
& out of the family than otherwiſe it might have 


bs objected, that the court in deviſes in terrorem have 
KMed only in purſuance of the eccleſiaſtical court, that 
Wo courts, who have a concurrent juriſdiction, may 
| 3 K 2 | not 
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(a) Caſes in 
Chan. in Lord 
Talbot's time 
117. 


() Eq. Caſ. 
Abr. 112. 


no inſtance can be produced there, for then the con- 


legal proper deviſe over. 


hom's time, is in point for us; and though the book 


portion to be raiſed out of land, is to be conſidered a # 
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not claſh ; but it will not hold if this court ſhould cn. 
ſtrue it a condition that is binding, though there is no d. 
viſe over. | | r 

The learned doctors allow, though there is a limitzig 
over, yet it is void in the civil law, except in one cast. 
limitation to pious uſes, becauſe there the intereſt of chai 
is preferable to the intereſt of children; this ſhews the 
the reaſon of this court is founded differently from the 
_ law, for here it goes upon the general policy of th 

ingdom. 

Mr. Fazakerley ſaid, there was no inſtance of any d 

of this nature in the eccleſiaſtical court. I am very gy 


quence is, this court has nothing to borrow from the 
proceedings in the eccleſiaſtical court. 

Though the money is directed to be raiſed out of th 
land, yet it is to be conſidered only as money; but it u 
been inſiſted by Mr. Fazakerly, it muſt firſt veſt before; 
can be conſidered as money; but notwithſtanding it 
not, as they ſay, veſted, yet it does not follow that 
ſhould not till then participate of money, and veſting 
not veſting makes no difference; nor can it be raiſed i 
any other court, for it is truſt money, and properly t 
creature of this court; and it has been held here more th 
once, that the conſtruction of truſts ought to be favount 
in the ſame manner as the conſtruction. of wills. 

The caſe of King v. Withers in lord Talbot's tin; 
was upon an appeal to the houſe of Lords affirmed ( 
there what is called on the other fide a general rule, ſeen 
to be broke through, for it is determined that money! 
be raiſed out of land ſhall not fink for the benefit of f 
heir, where marriage, the end of the portion, was anſuem 
though the whole of the condition for raiſing it was n 
complied with. The caſes cited of a deviſe over are 
applicable here, becauſe in the preſent inſtance there 1s! 


Needham and Sir H. Vernon, reſolved in lord Nottin 


of itſelf no authority, yet the manuſcript under his bal 
not differing from the printed caſe in any eſſential po 
will ſurely have its weight. . Aſton v. Aſton, 2 Fern. 45 
of the ſame kind, and ſecurity given for performing 1 
condition, becauſe there was a deviſe over. 

Lord Harcourt faying in King v. Withers ( þ ), that 


can have no weight; for there is a great difference I 


-— v 
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nale between the mere ſaying of a judge, and a dium 
won which. the judge gave his judgment, but in that very 
aſe the determination was contrary to the dium ; for the 

tion was decreed to be raiſed, and conſequently a dic- 
un not neceſſary to the judgment, and of no authority. 

It has been inſiſted on the other fide, there is a deviſe 
wer, Can it be ſaid, this is a giving over, where it would 
we fallen of courſe into the inheritance ? if this had not 
en laid, a man deviſes an eſtate to his heir, he does no- 
ing by it, for it would deſcend to him without it. The 
ue of conſidering conditions in reſtriction of marriage, as 
i terrorem, is a rule of this court only, and founded upon 
the policy of the land, and not in conformity to the rea- 
ning of any other court. 

As to the portions under the will, it is ſaid, if they are 

not intitled to the original portions, they are not intitled to 
the augmentation. It does not follow, becauſe the teſtator 
calls it an augmentation, that they ſhall not have this por- 
tion in the fame manner as portions have been decreed in 
ther wills: ſuppoſe the very words of the ſettlement had 
been inſerted in the will, yet it ſhall have a different con- 
fruction where it is appl MA to the landed eſtate, and where 
the perſonal ; and therefore whatever may be your lord- 
lips opinion as to the ſettlement, you will not determine 
m the will by the ſame way of reaſoning. 
It has been inſiſted by doctor Andrews, that theſe words 
me intended as deſcriptive, and that no perſons can take, 
hut who bring themſelves under this deſcription. Is not 
wing daughter, in the precedent words, as deſcriptive as 
the faid my daughters Mary, Ann, &c ? 

It is faid, that this is given over, and to the remainder 
man of the eſtate ; but the words are, In caſe any of my 
jad daughters ſhould happen to die before the ſaid portion 
was paid, that the eftate ſhould be exonerated thereof : this 
$00t giving it over, but makes it a nullity, for it ceaſes 


raiſed, Can it be ſuppoſed, that a child will always 
tnue an infant, that they will never arrive at years of 
lcretion, never capable of judging for themſelves ? Shall 
ley be thought fit to preſide in the great aſſembly of the 
ion, be placed at the head of armies, nay even preſide 
Alis court, and yet incapable of judging where marriage 
concerned? 

Doctor Strahan's reply. 

How far the civil law ſhould have weight, is in the breaſt 
ile perſon preſiding here; but it is certain the civil law 
| 18 


che contingency of marrying fails, and nothing is to 
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is interwoven in the original inſtitation of this court what 

J inſift upon is, that being tied up to marry with the 
conſent of another, was by that law conſidered as 3 tots 
. prohibition, and held to be null and void. 

It has been objected, notwithitanding the general yp 
that ſome reſtrictions were allowed upon marriage, yi 
regard to point of time, or reſtriction to particular pero 
but this is no argument that a total prohibition is along 
for they are ſtill admitted to marry, obſerving the diredi 
of time or direction of perſons : the principal alteration thy 
I know of, was reſtraining a woman from a ſecond mam. 
age, and this was relaxing the general law, for the inte 
and prefervation of the children of the firſt marriage in the 
Julia Marcella; but the emperor Juſtinian repealed and abo- 
liſhed Me Julia Marcella, and made ſuch condition, whetke 
in reſtraint of widowsor in reſtraint of others, abſolutelyyod, 
Dig Lib. 33. tit. 4. De Dote Prelegata, lex 14. is ve 
far from coming up to the preſent caſe ; there the teſt 
had two daughters and a ſon, the eldeſt of which marti 
in his lifetime, and taking notice of his youngeſt daughter 
in the codicil, he ſays, Filiam meam Criſpinam, quam vel 
lem tradi nuptui cuicungue amici mei & cegnati appribt: 
bunt, providebit tradi Pollinnus ſciens mentem mean, n 
equalibus portionibus, in quibus & ſororem ejus tradidi; 
this amounts at moſt to a with that the would marry with 
the approbation of his friends and relations, but not tht 

if ſhe married without it, ſhe would forfeit her portion, 
It has been ſaid, that the father had a very great pove, 
and that he might delegate it to others. I allow it to de 
very great, though it was very much abridged ; but what: 
ever power he might have in his life, I apprehend, even! 
the civil law, he could not delegate it after his death; 
with regerd to paternal authority in the point of guarduns 
ſhip, he could not appoint a tutor to his child beyond th 
age of 14, and after that age, the Roman law though 
the child of ſufficient maturity in judgment to chuſe fo 
himſelf. In the preſent caſe they muſt be continually und 
guardianſhip, under their mother while ſhe lives, and und 
others after her death : I admit according to the pallage 
cited out of Grotius, the children ought to be under tis 
obedience of their parents, and in point of marriage 100 
ſo far as to take the direction of their parents, but 0% 
under ſuch a ſervile obedience, as to refrain from marry 
at all, if the parent ſhould adviſe it. * * 
There are no printed reports of caſes with us, bl 


there have and muſt have been caſes of this kind n - 
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u is the conſequence if there has been no caſe at all of 
nature determined? then it muſt be adjudged according 
the ſtandard rule before this caſe. 

After the counſel had finiſhed, the court declared 
ould take time to conſider before they delivered their 
union; and the cauſe, by order of lord chancellor, ſtood 
the paper for judgment the 5th of June 1738. 

Mr. juſtice Comyns, who on that day delivered his 
union firſt, after ſtating the caſe ut ſupra, ſaid, he thought 
ery clear, that it was the intention of fir Thomas 

on, that his daughters ſhould not have their original 
"tions, if they married without ſuch conſent as preſcribed, 
nd this intent appears. upon every clauſe of the deed. 

lt is agreed, that the portions were not payable till mar- 
bee; and there is no direction in the deed, that they ſhall 

payable at marriage only, but expreſsly on marriage with 
ment. 
a known rule, that where any act is previous to Where any a& 
jy eſtate or truſt, and that act confiſts of ſeveral particu- Pretious to 
ps, every particular muſt be performed before the eſtate — 3 
truſt can veſt or take effect; and to this purpoſe there filis of ſeveral 
many caſes, but it my be ſufficient to cite one only, Pa"*icvlars, 


i every particular 
that is fir Czfar Wood v. the duke of Southampton, well be — 


wwer's Parliament caſes 83, 87. Which comes up to this formed. 


Int as to the performance of both parts. 
but the obje&tion which has been moſt relied on at the 
In, was, that in the civil law theſe reſtrictions are looked 
jon as unlawful, and that the doctrine of the civil law 
deen adopted into this court: I think ſome regard is 
Ide had to the civil law, and what Selden lays down in L 375] 
diſertation upon PFleta, lib. 3. ch. 5. ſeems to direct 
far it ſhall be admitted. It will therefore be proper 
ke ſome notice of the ground of this maxim in the 
aw, that conditions of. marriage with conſent, an- 
med to legacies, are void conditions. 
was the rule of that /aw, that no body ſhould deviſe 
relate without leaving ſomething to the heir; ſo alſo, 
the ſtatute of the 32 H. 8. there is a particular ſaving of 
ard part not deviſable : the proviſion of the lex Fal- 
Vas, ita detur legatum, ne minus, quam partem quar- 
Whereditatis eo teſtamento hæredes capiant. And it was 
td lepitima portio : this law was endeavourcd to be 
= wo ways, firſt, upon leaving the whole to the heir 
Piondion of marrying with the conſent of ſuch perſon, 
Bit was known would never conſent : ſecondly, Where 
Miles were in the power of the teſtator, by forcing 
| them 
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Conditions and Limilations. 
them to marry ſuch perſons only, as they could not mary 
with honeſty and credit, fo that this was looked upon ud 
. evaſion of the law; but the law always was, that where ths 
condition was not a total reſtraint, as where a particuly 
perſon only is excepted, then the condition was good, 
; But as it has been inſiſted, that his court has adopted 
- is now fully this rule, I ſhall mention the caſes on that head. 
ettled, if a pe- 1 N n a 
cuniary legacy take it' to be now ſettled, that if a pecuniary legacy; 
is given on con- given on condition of marriage with conſent, and fler! 
dition of war- no deviſe over, that ſuch condition is void, Bellaſis v. E. 
ge With con- . * . 
ſent, and there mine (a). Fleming v. Walgrave, and Garret v. Pritty (3} 
is no deviſe But none of theſe caſes come up to the preſent, which z 
Aalen 8 the caſe of a portion charged on land. King v. Withen 


(a) 1 Ch. Caf. (e) was alſo cited, but there the teſtator appointed two 


oo. riods of time to intitle the daughter to her portion; my 
Ge er riage, or the age of wn . and as ſhe had attains 
Abr. 112. that age, it became a veſted intereſt. 


Where a condi- So where the condition has been performed to 2 reaſon 
_ has * able intent, the court has diſpenſed with the want of ci 
ſonable in. cumſtances; as where the major part of the truſtees co 
tent, the court ſent, or where the truſtees give an implied, not an expre 
. . conſent; ſo where the father has made the marriage him 
n ſelf. The caſe in Moore 857 (d) ſeems to have been dt 
as where the termined in the eccleſiaſtical court, neither does it appe 
— nan * there was any deviſe over: the chief reaſon on which tit 
ſent, or where court went in the determination of Fleming v. Wagen 
they give an im- x Chan. Caſ. 58. ſeems to be that a diſtinction was take 
— wor (as is faid in 2 Vern. 573. Creagh v. Wilſon,) between 
preſs conſent, op: j 
(d) Grefly v. condition that ſhe ſhall not marry without conſent, and 
Luther. condition that ſhe ſhall not marry againſt conſent, or cu 
| to their liking : the caſe of Needham v. Vernon 
Ea. Caf, Lord Nottingham's time (e), ſeems to have been de 
—— mined by conſent; and though it was faid in that a 
that all conditions in reſtraint of marriage are void by 
civil law, and that this court only conſiders them in! 
rorem, yet this is rather taken pro confeſſo, than any el 
preſs determination on that point: that they are not ſo! 
the common law, is evident from the caſe of Fry v. Port 
(/) + Mod. (/). The reaſon the court went upon in Semphil! 5. 
N Prec. in ley (g) was, that the condition was looked upon as al 
b. 562, inconſiderate expreſſion, and intended to be by way of © 
tion only, for there was no deviſe over. 
Pecuniary le- None of theſe caſes however come up to the preſen 
— 12 in Pecuniary legacies being ſueable for in the ſpiritual court 


the ſpiritual the reaſon why that law in ſome reſpects govern as 


court, is the them. But it is undoubtedly true, that this court br , 
| unive 
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eri followed the maxim of the civil law, even upon fesſon why that 
kis point, for it has been always agreed; that where there COVER 
| 2 deviſe over, it ſhall take effect. It is ſaid in this caſe, reſpett, 
vere. is. no particular deviſe over to any particular perſon, 
bat I think it is equally ſtrong, for it is declared the eſtate 
bill be exonerated, or if the money be raiſed, ſhall be paid 
p the perſon who is intitled to the reverſion. 
It is a known maxim, that where the eſtate is to ariſe Where an eſtate 


is to ariſe on a 


pon a condition precedent, it cannot vet till that condi- condiiion prece- 
yon is performed ; and this has been fo ſtrongly adhered” dent, it canaot 
bo, that even where the condition is become impoſſible, no velt = that 
Fate or inteteſt ſhall grow thercon (4). —— 
But it is ſaid, the civil law has no ſuch diſtinction as (a) Co. Lit, 

ut of conditions precedent; it is true they have no ſuch 8. 3. 

um, but they have the thing in effect: conditio (they Though the 


civil law has no 


ww) ſuſpendit legatum, and faith Ulpian, legata ſub con- fn 

tone relicta _ ſed cum conditione extiterit, de- — — 
i ingipiunt ; ideogue interim delegari non poterunt. Dig, cedent, yet the 
þ 35 tit. 1. De condition. & demonſtrat. lex 41. They 'v<.m _— 
inguiſh between three forts of legacies.—1ft, A pure dit e 
mcy,—2dly, One payable at a day future, but certain.— the thing in 
, One payable on a condition that is uncertain in its fest. 

ent. As to the firſt, they ſay, dies legati venit. As to 

le ſecond, dies cedit, ſed non venit. As to the third, 

in ner cedit nec venit. And in the laſt caſe, if the legatee 

ke before the contingency happens, it ſhall not go to his 

vecutor, Szoinb. part 4. 12th & 13th /ef. 

Auto the legacies under the will, he caſe is more doubt- Since the caſe of 
for there is no expreſs deviſe over at all, but to the re Hor: 
ron intitled to the re/idurm: and it is faid in 2. Vern. of the fur plus of 

. Garret v. Pritty, that the daughter ſhall have the tbe perſonal 
e ooo. though ſhe married without conſent, becauſe AW 2 
not deviſed over, but only to fall into the ſurplus: ; 
the caſe of Amos v. Horner (6) is a later caſe, and it (5) Eq. Caſ. 
Were held, that the deviſe of the ſurplus of the perſonal Abi. ta. 
eis a deviſe over. 
it would be a contradiction in this court to ſay, they are 
| rf to the firſt, and yet to the ſecond, which are 
; e paid together with, and at the time of the original 
_ and are made ſubje& to all the ſame conditions, 
en and pirgorſos; and it would be likewiſe contra- 
u even the courſe of the civil law, for by that, if a 
N payable on a contingency, and the party dies be- 
Lo conungency happens, it lapſes, | 
n - vo wamay Willes. Lam of opinion, if a ſtranger 377 1 
e condition, it is as ſtrong as if a father had im- es 
Ss 3 4 poſed 


— 


442 


3 Ch. Caf. 


129. 
+ I Ch, Caſ. 
238. 


cuj us oft dare jus eſt diſponere. 
Upon thi 


- Firſt, If it was the intention of Sir Thomas Afton, tl 
his daughters ſhould have their portions, whether they 


and equity ? 


1 


Conditions and Limitations, 
poſed it, and the law is not founded on the confiderag 
of the perſon giving, but on the thing given, the ryl 15 


this caſe, two points have been very properly 


S 


married with conſent or not? 
Secondly, If it was his intention that they ſhould ng, 
then whether this intent be agreeable to the rules of hy 


As to the firſt, I. think there can be no doubt, either 
upon the will or ſettlement. 

As to the ſecond point, to begin with the will, the ni 
is, that valuntas teſtatoris totum eſt, if not inconſiſtent wid 
the rules of law and equity, and they ſhould be very plan 
indeed, ever to defeat the intention of the teſtator: we 
muſt agree with Dyer, (ſays lord chief juſtice Treby, 2 
Vern. 337.) that men's wills by which they ſettle tel 
eſtates, are the laws that private men are allowed to make, 
and they are not to be altered even by the king in his cour 
of law or conſcience. 

Let us now conſider the difference between a porti 
payable out of lands, and one payable out of perſonal eſtate 
and the difference is, that if money be given to a mat 
payable when he comes of age, and he dies before the 
of payment, it ſhall go to his executors ; but if it be apor 
tion to be raiſed out of lands, it ſhall fink into the eſſat 
for the benefit of the heir. Pawlet v. Pawlet, 1 Jen 
204. and 2 Vent. 397. and Tournay v. Tournay, Prec.i 
Ch. 290. 
In „ caſe it muſt be taken to be either a cond 
tion precedent, or a limitation of the time of payment; 
the firſt,. the caſe of Bertie v. Falkland * is in point, 
that of Fry v. Porter 4- goes farther, for there it was Wk 
that a condition ſubſequent cannot be relieved againſt wit 
out a compenſation, which a marriage without con 
cannot have. 

If it be taken as a limitation of the time of paymem 
(and that ſeems the proper conſtruction) then even 
civil law will not ſay they are now intitled, becauſe the ti 
is not yet come. Tournay v. Tournay, Pawlet v. = 
let, are in point. The caſe of Saliſbury v. Bennet, 2/7 
223. is more properly the caſe of a perſonal eſtate, but 
ſome ſimilitude to the preſent, as the ſurplus was way 
out in land; but the court there went upon this foot, ® 


* 


. 
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ve was a diſpenſation by the father as to one part, and a 
nent of the mother and truſtees as to the other part. In 
b caſe of King v. Withers there were two periods of time 
intitle the daughter, and one of them had happened. 
ſt is laid down as a rule that governs in deviſes of per- 
ml eſtates, that where there is no deviſe over, the con- 
Ion is only in terrorem; but I rather take it this is laid 
Lon as a rule to conſtrue the teſtator's intention, but not 
tit is in all events a general rule, that ſuch conditions 
be in terrorem only, unleſs there are words of limita- | 378 
jon over, for the teſtator's intent may be known other | 
js. Paget v. Haywood, Nov. 1733. * does indeed | 9 tie 10. 
mtradict the opinion now declared; for there it was held ſeph Jekyl. 
hat a general deviſe of the reſiduum, or a deviſe to the per- 
u intitled to the reſiduum, were the ſame as if no deviſe 
wer at all 3 but the caſe of Amos v. Horner + is to the + Eq. Caf. 
by: there is indeed no decree found in the regiſter, Abr. 118. 
ut it appears by the calendar that a decree was made, but 
king againſt the plaintiff, I ſuppoſe has never been drawn 
„ The author of the book however told me, he had a 
te of the caſe from a very able perſon who was preſent at 
hearing. 
Lord chief juſtice Lee declared himſelf of the ſame opi- 
on, and ſaid there are three forts of conditions to be 
gected. 
Firſt, ſuch as are repugnant, 
vecondly, Such as are impoſſible in their creation. 
Thirdly, Such as are mala in ſe. 
But this condition of marrying with conſent does not The particular 
me under any of theſe heads, And in Fry v. Porter, 5 of this 
L1 Roll, Abr. 418. it is admitted ſuch a condition is N Ve 
pod in reſpect of land; though where a campenfation can dition prece- 
Rune, it is true, there is but little difference between don and volts 
mations precedent and ſubſequent ; yet where a condi- — till a 
mis annexed to a portion in order to have a marriage marriage with 
ih conſent, there is an equitable difference. In the caſe oonſens. 
condition ſubſequent, the thing is veſted, and though 
le nature of a penalty, yet the intent ſhould be clear 
ld plain by an expreſs deviſe over to diveſt it; but in the 
ae of a condition precedent, for which there can be no 
Wpenſation, it would be giving an eſtate againſt the in- 
All of the donor to diſpenſe with the condition. Here are 
p Words to veſt the portions in the daughters till a mar- 
wich conſent, and I very much govern my opinion in 
If preſent caſe by the particular penning of this deed, 
. 3L 2 which, 
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which has made this a condition precedent, and has 46 
nothing in the daughters till a marriage with conſent, 
 Theonly true queſtion upon this caſe ſeems to be, Whe 
ther ſuch a condition as this can be annexed to a poi 
For if it can, then all thoſe caſes where the portion i 
ſink into the inheritance are in point, and that ſuch a cn 
dition may be annexed hath been already ſhewn. 
As to the queſtion upon the will, all that is mater 
upon it is the conſideration of the caſes ; Bellafis u. I; 
i Ch. Caf. aa. mine * was conſidered on a plea only, where the c 
does not uſe to conſider matters ſo thoroughly, and then 
indeed the court looked upon it as a portion veſted. . By 

the condition in the preſent caſe does not operate by 
of defeating the eſtate, but hindering its veſting. b 0 
+ 2 Vern. 452. Pears oy Aſtan v. Aſton +, that even in the caſe of 2 c 
| dition ſubſequent, the length of time during which the n 


ſtraint is to continue, is not a reaſon to relieve againſt 
+ = Vern. 29g. forfeiture. In the caſe of Garret v. Pritty ;, the por 
was plainly a veſted portion, and the proviſo comes in 
T 3 79 7 terwards, and is to be conſidered as a condition ſubſequent 
A Condition fo Upon the whole therefore I am of opinion, that a con 
marry withcon- dition to marry with conſent is a lawful one, and that iti 
"ey * — annexed to theſe portions; that it is a condition precede 
, — — to 1 and that nothing can veſt in the plaintiffs till that condiiai 
portions, no- is performed; and ſhall conclude with the advice of Pu 
r 1 fendorf, that parents ought to uſe this power merciful 
non is per- and cautibouſſy . | 
formed. 
$& Puffend. b. 6. ch. 2. f. 381. 


It is the ef- Lord Chancellor. I agree with my lords the judges 


n ot Opinion, and do hold nothing is more fixed ſince the al 


Pawlet v. Paw- Of Pawlet v. Pawlet, than that portions charged on land 
let, that Por. Will not veſt till the time of payment comes, which in 
Pe do n caſe is not till a marriage with tenet and there is no 
veſt tillhe time in law or equity that can excuſe the want of ſuch conſent 
of payment that there is no ſuch rule where they are given over, 
tele that a con- been clearly proved, and the ordering that the eftate 4 
dition to mar- be exonerated, I think is equal to a deviſe over. But a 
ry with con- mitting there ze no deviſe over, then the queſtion vill 
rorem oaly, Whether this condition is in terrarem only? And I ov 
where no de- do not know that this rule obtains ſo generally as has bes 
vile over, mutt laid down; I have underſtood it only of legacies, * 4 
of legacies osly, Of portions, and of this ſort was the caſe cited in 
and not of 57. 1 Ab; 
pI tions. | : , . . Thi 


«. 
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«#7; 


* Py. 
Conthtions and Limitations. | 448 
dels portions ariſe out of lands, and have nothing Portions ariſing 
Po in them, ſo are not ſubje& to the juriſdiction jd 2 er 4 
tte eccleſiaſtical court, nor to be governed by the rules of the common 
+» civil law, but are ſubject only to the rules of the le only. 
amon law. 

15 eſtate may be limited to a woman dum ſola & in- If the daughter 
ta fuerit, and this is mentioned by Swinbourn him- * — — 
I an infant under the wardſhip of the court marries againſt his are 
Bout the conſent of the court, it is the common practice ſent, ſhe loſes 
ommit thoſe that are concerned in it. The cuſtom of _ 
non goes further, for if the daughter of a freeman mar- 

in his lifetime againſt his conſent, unleſs her father be 

mciled to her before his death, ſhe ſhall not have her 

thanage part. And this is more to the purpoſe here, Fowden v. 
auſe this cuſtom is generally thought to have been taken 4 00 
om the writ de rationabili parte benorum, from whence 

gument was drawn at the bar in favour of the plain- 

kin this caſe, \ 
er Thomas Afton had expreſsly limited the term to 

aughters on their marrying with conſent, the term 

M never ariſe till they were ſo married, as is evident 

n the caſe of Fry v. Porter; and why has he not the 

wm: power over the truſt of this term, as over the term 

"7m | 


ds and perſonal legacies, is, that in the firſt caſe, if the . 
ry dies before they become payable, they ſhall not be able, if out of 
z in the latter, the legacy ſhall go to the executor ; 380 
the ground of this diſtinction is, that the court for uni- land, it ſhall 
nity follows the eccleſiaſtical courts in the one caſe, and — pos <P 
common law in the other. There was another reaſon jegacy, 1 
for this diſtinction, that it is in favour of the heir; gatee dies be- 
t can be no reaſon at all, becauſe in a court of n 
il — gught to be no favour ſhewn to one more than mal go to the 
= other, cxccutot. 
to the precedents that have been cited for the plain- 
þ they all of them depend upon the particular penning, 

other evidence ariſing upon the facts, and have 
een determined upon general rules. Fleming v. Wal- 
We ſeems to be a ſettlement of a leaſehold eſtate, which, 
Vas a mere perſonalty. Needham and Vernon ſeems 
an award between the parties, than a decree in an 
ſerlary ſuit ; for in a manuſcript I have ſeen of lord Not- 
um's, “ To avoid queſtions (ſays he) I decreed the 
runs to be paid, upon the giving ſecurity by recog- 
Mace not to break the conditions.” As to the rea- 
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Conditions and Limitations. 
ſoning in that caſe, I lay no great ſtreſs upon it, 2 it 292 
on a ſuppoſition that the portions were veſted; and the 
caſe of Aſton v. Aſton goes on the ſame foundation, 
It muſt be admitted on the other fide, that no caſe, ei 
actly in point, is cited for the defendants, the meaning a 
which may probably be, that the general doctrine has fl. 
ways been, that in caſe of portions ariſing out of land, ti 
court can give no relief, nor can take away, or ſe ae 
ſuch conditions as are annexed ; and in the caſe of Pp. 
let v. Pawlet it was fo determined. 23s 
As to the additional legacies under the will, the vil 
fall under the rule of perſonal legacies, unleſs ſomething i 
done by the teſtator that will prevent it; and this is din 
by annexing to them the ſame condition that governs the 
deed. The teſtator mentions the legacies as an augment 
tion of their portions under the deed, which ſhews they ar 
to attend the original portions ; for how can they bein 
titled to an augmentation, if not to the thing augmented? 
As to what has been faid, that lady Aſton being n 
fiduary legatee under the will, is the perſon that will tak 
benefit by refuſing her conſent ; I ſhall be glad to have 
opinions of the judges, whether it may be proper to len 
this matter back to an inquiry into the reaſonablenels 
that refuſal : for my own part I am extremely doubthy 
whether I can now direct ſuch an inquiry, as the c 
ſtands before me. Lady Aſton has by her anſwer given 
account of the reaſons of her refuſal, and this anſwer nc 
being replied to, was at the hearing read as proof, 
therefore I think I muſt take it, that ſhe uſed all the c 
tion in her power. Some unreaſonable behaviour on 
part ſhould have been proved in the cauſe, or ſome ſpec 
caſe have been made in the bill, and unleſs that had bee 
done, I do not ſee how I can direct ſuch inquiry, an 
no corruption appears in her, this court cannot take in 
her the truſt repoſed in her. 
Upon hearing lady Aſton's anſwer read, the three jd 
were of opinion, that the ſubje& matter of the inqui 
already admitted, by the plaintiff's not replying to the 
fendant's anſwer ; and therefore an inquiry now could! 
of no effect, and alſo that lady Aſton's diſſenting 110 
have been made a matter of original complaint. Thel 
chancellor being of the ſame opinion, he decreed thats 
order of the maſter of the Rolls ſhould be diſcharged, | 
that the annuities ſhould be paid. 


Novem! 
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November the 26th 1739. At the Rolls. 
Garbut v. Hilton. 


C481 173. 


LIP PA DOWNS deviſed (inter alia) as fol- J. D- 5 
lows, © I give and bequeath unto Jane Garbut, daugh- J, rn 
ter of Thomas Garbut, the ſum of 200. provided ſbe provided ſhe 

narries with the conſent and approbation of her ſaid fa- cane reg fa 
ther and mother, or the ſurvivor of them; and made de- father and 1 
ant Hilton executor in truſt for infants, who were the ther, — the ſur- 
fluary legatees. vivor o m. | 
Jane Garbut before marriage, and during the lives of J. G. before 
father and mother, brought her bill againſt the defen- ran Birth 
n as executor to have this legacy paid, alledging it was a of her father 

ed intereſt, and the proviſo of conſent only in terrorem, and mother, 

lere being no deviſe of this legacy over, if he ſhould na», "poof rg 
ury otherwiſe. ' The father and mother were made de- fendaut as exe- 
plants to the bill, who- conſented the daughter ſhould ef to — * 
ne the legacy paid to her. the father — 


a 34 mother by their 
unn conſenting. Marriage here a condition precedent, plaintifls therefore too early, and 


Il (ſmiled. 


The Maſter of the Rolls. This is the firſt bill of the 
ſt that I ever heard of, for à legacy given on marriage be- 
en marriage had. It is not to be conſidered as a con- 
ton merely to create a forfeiture, if ſhe ſhould marry 
out conſent, but is double; firſt, appointing the time 
n the legacy ſhall be due; and ſecondly, ſome circum- 
to be obſerved ; and though the court may in par- 
cales diſpenſe with the circumſtances, yet it muſt 
to the firſt, the appointment of the time. 

8 the words had ſtopped at provided he marries, it 
Wa not have veſted till then; and adding the circum- 
Wee of conſent cannot vitiate the whole condition. Every 
cited eſtabliſhes this general doctrine, and marriage 
Bactually had in all of them; the preſent a limitation of 
annexed to the ſubſtance of the legacy, and a condi- 
Wprecedent to the veſting, which time is not come: and 
auently the plaintiff's application is too ſoon. 

Ws honour therefore diſmiſſed the bill. 
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382 ] (c) Who are to take advantage of u condition. | 
0 will be pꝛejudited by it. * 


e Ian cbe 24 1739. 7 

TEE * kinds. 
Cart 174 Wigg 20 Wigg- hor 
E. W. deviſes  FADWARD WIGG, by will dated the 8th of N. Th 
— 1 E vember 1710, deviſed the lands named in the de Th 


mas, upon, con- ings, ** To his ſecond ſon Thomas, upon condition that 
—.— 4 « ſaid Thomas, or his heirs, ſhall ay and ſatisfy ta bit 
ſhall pay to his c grandchildren (the children of the ſaid Thomas ) the ſu 
ene < of gol. to be equally divided among them; and in drfa 


ne © of payment of al or part, there was a clays of ty 


L to be equal- di/treſs.” 5 

by divided. e J's 
among them, and on default of payment, a clauſe of entry and diſtreſs. Thomas Gif | 
in the teſtator's lifetime 2 the ſon of the eldeft ſon of the teltator. entered on the lands A th 
heir at law, and fold them. The legacy to the children of Thomas, the teſtator's ſecar 
ſon, is a continuing charge on the lands in the hands of the purchaſer, and they are int 
be ſausfed for the lame with intereſt, | 


Thomas the deviſee died in the life of the teſtator 
ſon of the eldeſt ſon of the teſtator entered on the lands 
heir at law, and ſold the lands to a purchaſer for a valut 
conſideration. | Wect, 

The queſtion was, Whether this is a continuing ch 
on the lands in the hands of the purchaſer * 

Mr. Brown and Mr. Noel, who were counſel for thed 
fendant, the heir at law of the teſtator, inſiſted, that the 1 
was only a perſonal condition on Thomas, the deviſe a 
his heirs, there being no words in the will to give a lega 
to his children, otherwiſe than depending on ſuch pero 
condition; and that where a perſon claims under 2" 
but claims nothing except under an e/tate given by that 
to another perſon, if ſuch eſtate did never ariſe, (as 
never did) nothing intended to be annexed to it can f 
vive, that this was an eſtate given upon expreſs terms 
condition, and not within the rules of being conſtrued 
conditional limitation, as not being to be performed 4 
who could receive a benefit from the non- performanee: une 
that as it is not limited over, it ought to be co 
ſtrictly, as being to diſinherit an heir at law; and that! 
beneficial intereſt cannot be ſeparated from the condi 


Conditions and Limitatious. 
ut they muſt both Rand and fall together; and relied prin- 
pally on the caſe in Dyer's Reports 348. * 
Lord Chancellor. I think the plaintiffs have a ſtrong 
ve both for their legacies and intereſt : there are three 


e, If the plaintiffs have any continuing charge on the 
Secondly, If they are proper to come into this court. 
Thirdly, If there is ſufficient notice to affect the par- 
maer. | | | 
The two firſt depend on the will, and a great deal ariſes 
bam the nature of the diſpoſition in favour of the plaintiffs. 
manifeſtly appears that the teſtator intended. not only to 
lake a proviſion for Thomas and his heirs, but alſo to 
lite a proviſion for the fix children who were then in be- 
©; and it would be very unfortunate, if not only Tho- 
s heirs ſhould loſe the benefit intend&d, but the fix 
Maren alſo loſe their ſmall proviſion by the act of God; 
this is ſuch a conſtruction as the court never will make 
hen neceſſitated to do it. But on the contrary the 
ent is a caſe ſo circumſtanced, as will induce a court of 
as well as equity, to make as ſtrong a conſtruction as 
ble to fupport ſuch a charge. 

The defendants infiſt that this is only a condition an- 
ted to the eſtate of Thomas, and his eſtate not taking 
ect, is void. } ; 

But this is not a mere condition, but a conditional limi- 
lon, chere being an expreſs limitation over to the lega- 
n caſe of non-payment, who were to enter and hold 
nature of tenants by elegit; and there are many nice 
ons on theſe conditions ariſing by wills. A, deviſes 


Mp 


Em having no iſſue, deviſes certain tenements in London to two of 
Meds-in fee, to hold in common, upon condition that they end their 

Ad pay an annual rent of l. 6s. 8d. out of the ſaid tenements, at 
unter days, to the wiſe of the deviſor during her life ; and that if the 
I& de in arrear by the ſpace of fix weeks after any of the days of 
at; and lawſully demanded) that it ſhall be lawful for his wife to 
upon the tenements. The rent is in arrear; and no demand made 


, and the'queltion upon a ſpecial verdict in ejectment was, if his en- 


of the deviſces be ualified, and altogether deſtroyed by the pe- 
ehe diſtreſs, and by 125 means a faltet of pa _ of ho — 
2% and the heir to take no advantage of the breach of the condition: 
7 of the Judges clearly of opinion that the entry of the heir was 
ud that both the penalties, (that is to ſay) the condition and re- 

und the diſtreſs given to the wife for non-payment, are good remedies 


pip — * pay ment of the rent to the wife, according to the 


de tenements b. the wife ; and for that cauſe the heir of the deviſor 


 lwful; or whether the penalty of the expreſs condition annexed to 


[ 383 ] 


A. deviſes lands 
to B. on condi- 
tion to pay C. a 
ſum of money, 
and no clauſe of 
entry; the lega- 
tee at law has 


1 Conditions and Limitations: © 
no lien on the lands to B. on condition to pay O. a ſum of money, nd 


lands; but the _ 

heir of teftator NO clauſe of entry; this is no charge on the eſtate to « 
ſhell enter for» the legatee of the money a hen on the lands, but th 5 
—_—— 1 Khal enter and take advantage of the breach of t 


2 and condition, and yet in this court he be conſidered only 


is but a truſtee AS A truſtee r the tee. 
for the legatee. But 18 KK. . — will be, As Thomas died in de 
teſtator's lifetime, and the eſtate deſcended to the heir x 

law, if, the charges continue on the lands ? 
J think it is the ſame thing; whoever entered, it wa t. 
be only till payment of the legacy, and the heir, at ln 
might in this court redeem, them; but the court will n 
Put legatees to ſuch, a,circuity, but permit them to brin 

... A bill to have the lands fold and the money raiſed. 
| 3 e | T his, has been compared to a defective ſurrender of 
equitable as well copybold purſuant to A will ; but here it is. different; tg 
as a legal charge there the will is void; but ſure a man may, by will, mak 
= A. Mee an equitable as well as a legal charge on his eſtate, and th 
will maintain it Court will maintain it againſt the heir at law, and thereft 
»gainſt the heir the children are intitled, 

= "2 As to the ſecond queſtion, I bether the remedy is proj 
[ 354 ] in this court; it is conſequential from what has been lai 
down before to prevent circuity. j 


Though a pur- As to the third queſtion, Of, notice to the purchaſe, | 
chaſer'did not appears he had notice; for though he had. no notice be 
cumbrance be- He paid his money, yet he had notice before the executi 
fore he paid bis of the conveyance, and it is all but one tranſaQion, 
mon be. I do therefore declare that the plaintiffs are intitled 
fore the deed the ſum of 45/,. being one moiety. of the, ſum. of 
way executed, it charged by the teſtator's will. on his eſtate, with interalb/ 


5 


—S, 83 


Ls 4 


a, e the Eine. to be railed out of the, eſtate. and decree. Let 
66h + account be taken of what is due to the plaintiffs for tt 


with intereſt, for their reſpective ſhares from the time,t 
plaintiffs Anne, Sarah, and. Edward Wigg, attained the 
ages of twenty-one ; and in caſe: the defendants ſhall nt 
pay unto the plaintiffs what ſhall be ſo found due, the 
direct the eſtate, or a ſufficient part thereof to be ſold; 
out of the money ariſing by ſuch fale, the plaintiffs to! 
paid what he maſter ſhall certify, to be due, and the rel 


SEASTEES 


55 


Ls = 


of the money ariſing by ſuch. ſale. to be paid to the p 
chaſer ; but this without prejudice to any remedy he m 
have againſt the defendant, the heir at law to be indem 
d under the covenant in the purchaſe deed. 


SE a, 


CAP 


4 J 


8 A . XXX. [ 385 } 
Contratt. 
V ide title, Catching Bargai 1. 


$ i 
C AP. XXXI. 
Copyhold. 
of e | _— 
(4) In what caſes a defective * ſurrender, oz the 
ak want of it, will be ſupplied in equity. 
fe July the 12th 1737. 
" Smith Vo Baker. 1 175. 
THE cuſtom in the manor of that whoever A. buys a copy- 


purchaſes in it, the eſtate ſhall go in ſucceſſion ; the _ 1} 4 


band of the plaintiff purchaſed for his own, and two two lives, in the 
es; and by his will, after giving ſome few legacies, he in manor ol 7 
paeral words deviſes all his gftate, real and perſonal, in om aa, that 
Weſton or rever ſions, to his wife. whoever pur- 


I Ns infiſted for the plaintiff, that by theſe general chaſes in it, the 


Lords ſhe is intitled to this copyhold eſtate, and that the _— dy 
af wurt will ſupply the want of a ſurrender ; and notwith- by bis will de- 


kading. the cuſtom of this manor, as the purchaſer paid — A 
lie whole purchaſe money, the other two perſons are to be — ſonal, to his 
wnidered as merely nominal, and that here is an implied wiſe. 
uſt for himſelf, though he purchafed, knowing of the 
Mom of this manor, and therefore had a right to deviſe 
Clarke v. Danvers, 1 Ch. Caf. 210. relied on as a caſe 
7227 for the plaintiff. 4 bf 
» Fazakerley for the defendants argued, that the ſuc- 
effors, according to the cuſtom of the manor, are to be re- 
wied as heredes fatti; and that there are many inſtances 
Mere they are favoured in a court of equity, and an eſtate 


G . — <a % _ * - I 


* Vide g Atk. 77, 181, 734. 


\p 3M 2 ſhall 


452 Copybold. 
ſhall not be taken away from them by implication, wie 
they are not provided for ſome other way; that it cn 

never be imagined the teſtator, by putting reverſions in th 
plural number, had an intention by that one ſingle letter 
to paſs his copyhold, however literally the gentlemen on the 
other {ide may extend it to carry the copyhold. 

Though * 4 Lord Chancellor. The huſband of 4 plaintiff having 

Tecording to the Purchaſed this eſtate, though his legal intereſt be not x: 

cuſtom of the cording to the cuſtom of the manor, yet he has an equitabt 

mp e intereſt from being the ſole purchaſer, and it may þ 

intereſt from brought near the caſe of a purchaſe at law, of an ef 

being the ſole deſcendible to the heirs, in the name of a third perſon, yet 

— 4 : — it ſhall deſcend notwithſtanding ; for it ſhall be conſtrued x 

ſtrued as a truſt A truſt for the purchaſer, he having advanced the money, 

for him, he hav The next queſtion is, Whether, ſuppoſing there was net 
ng acvancedthe à general reſulting truſt, yet as the purchaſer has made! 
will, and deviſed this eſtate, a court of equity will ſupply 
ſurrender ? 
[ 3 % ] The firſt conſideration, Whether theſe lands are com- 
x prized in the will? I think they plainly are. 

Where a am Where a man deviles all his real and perſonal eſtate in 

_— all = paſſeſſion and reverſion, to a wife or child, and has no 

TS other real eſtate but the copyhold, it will paſs by the genen 


wife, or child, words ; but this depends upon the circumſtances of the 
and has no other caſe. 


| eſtate b "96 OE ; 
— d fe There are words at the outſet of the will which hare 


ſhall paſs by not been taken notice of, As te all my temporal eftatt 
thoſe. general tohich it has pleaſed Gad Almighty to bleſs me with, Id, 
f poſe of as follows. | 
Here is a plain intention to diſpoſe of his whole eſtate, 
and the ſubſequent words are general enough to carry it 
his leaſehold eſtate for years can never fatisfy the word ral 
in the will, for it is called a chattel real only, as it is de- 
rived out of the real eſtate. 
The next conſideration, Whether ſhe is intitled to hate 
the want of a ſurrender ſupplied ? f 
8 a copY: As to the objection, that ſhe is not a wife unprovided 
ay ct aha for, it has not appeared to me there is any ſettlement ; but 
court will ſup- even allowing ſhe has another proviſion, yet the huſband 
ply . ba might not think it fufficient, and therefore I do not look 
though ſhe has upon this caſe to be out of the common one, where 4 
proviſion under court will ſupply the ſurrender if he deviſes the copyhol 
a ſettlement. to her. | 
The rule that the It has likewiſe been objected, that the court will not ſup- 
court will not ply the ſurrender againſt an heir; but this rule muſt be p- 


plied ſolely to an heir in blood, and not to a heres fattts 


der againſt an for 


Copybold. 


de deferidant here is merely nominal, and not even the 
*@ relation, but barely of the ſame name: therefore I 
uf decree for the plaintiff. | 


July the 18th 1737. Trin. Vacation, 
Taylor v. Taylor. 


| FATHER purchaſed copyhold lands in his ſon's 
name, his ſon being then eighteen years of age, the 
ther continued in poſſeſſion till his death. 


n advancement for the ſon, or a truſt for the father? 


not a truſt for the father. 


Lord Chancellor. I am of opinion it ſhould be conſi- 
med as an advancement for the fon, and found my opi- 
mn greatly on the caſe of Mumma v. Mumma, 2 Vern. 
and though two receipts are produced under the ſon's 
nd, for the uſe of the father, I think that will not alter 
eie, for the ſon being then under age, could give no 
er receipt in diſcharge of the tenants who held by leaſe 
m the father ; and in this caſe I am of opinion, parol 
dence may be admitted, though indeed improper, when 
Ned againſt the legal operation of a will, or an implied 
iſt, but here it is in ſupport of law and equity too (a) 
The ſon had deviſed theſe copyhold lands in theſe words, 
As to my copyhold which I have or intend to ſurrender 
b the uſe of my will, I give, &c. and the Weer. 
rd I give to the child or children with which my wife 
know enſeint, and to the heirs of ſuch child or children 
forever; and if ſuch child or children ſhould not be born 
ave, or being born alive ſhould die, without leaving 
awful iſſue, or before he or ſhe has diſpoſed of the 
ame, I give it to my wife.” 

The wife was not with child. 

Lord Chancellor. I am of opinion it was well deviſed, 


* There the father purchaſed a copyhold in the name of the defendant his 
0, an infant of eleven years old, and enjoyed during his life; and 
nnards having ſurrendered it to the uſe of his will, deviſed it to his wife 
lie, remainder to his younger children, and made other proviſions for 
endant, who having recovered in ejectment, the bill was to be re- 
auinſtit, Lord chancellor Jefferies conceived that he being but an 
n the time of the purchaſe, though the father did enjoy during his 
et the purchaſe was an advancement for the ſon, and not a truſt for 


a and 


453 


heir, muſt be 
applied ſolely to 
an heir in 
blood, and not 
to a hæres fac- 
rus, 


Cassz 176, 
A father pur- 


chaſes laud in 
his ſon's name, 


The queſtion was, Whether this ſhould be conſidered his ſon being 


then eighteen 


years of age, 
the father con- 


wed in poſſeſſion till his death: this ſhall be conſidered as an advancement for the ſon, 


Parol evidence, 
though impro- 
per, when offer- 

[ 386 } 
ed againſt the 
legal operation 
of a will, or an 
implied truſts 
admitted in this 
caſe, becauſe 
ere it was in 
ſupport of law 
and equity too. 
(a) 1 Vern. 467. 
Eq. Caf. Abr. 
382. Shales v. 
Shales, Gray 
v. Gray, 1 Ch. 
Caſ. 296. 
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44 Cp bold. 

Aal * and paſſed by the will, ſo as to have a ſurrender fun 

a and that it ought to be conſtrued as if he had faid, 4% 
| no child be born alive. . 

His lordſhip declared the copyhold eſtate at Little Shell 

wood was purchaſed by John Taylor, for the benett, 

and by way of advancement for Phone Taylor the iu. 

and that in equity the plaintiffs are intitled thereto under; 

will, and ought to have the defect of the ſurrender to 

uſe of his will ſupplied, and decreed the defendant, th 


heir at law of teſtator, to ſurrender the copyhold in 
to her. 


November the 29th 1734. 
oy Avenant Hawkins an infant, by his h i 


Friend, — 

George Leigh, William Hawkins, and Eli- Def, 

zabeth Hawkins, infants, — f —Y 
C31 179% 


A. gives all his BENE Z ER and Mary Hawkins had iſſue the play 
lands windel, [T4 tiff their eldeſt ſon and heir, and the defendants W 
—— lam, and Mary Hawkins. The father made his will i 
U 88 ] this manner : At for my worldly eſtate and goods, 14 
Bis. We. life, © poſe thereof as follows, videlicet In regard a gr 
agd afterwards: part of my lands are already ſettled, and the great tel 
N Wade derneſs and affection, and prudent management I ka 
3 be. always found in my wife Catherine, for the kindeſt x 
nd think fs C turn and acknowledgment, therefore I give all my la 
. A unſettled, and all my goods and chattles of what nam 
died feiſed, of ©* on kind ſoever, to my ſaid wife for life, and afteram 
freebholdlanda . to, 1ny, younger children, in ſuch manner as ſhe ſk 
mee << think fit to diſpoſe of the ſame.” | 
which were un- The plaintiff's father died ſeiſed of freehold lands in 
ſettled, and not ſimple, and alſo ſeiſed to him and his heirs of cuſtom 
On > meſſuages, held of the manor of H. and B. and are 
will. The lands ſettled lands, and the latter not ſurrendered to the ule 
ſettled being on- his will. | 
1 * ad, The bill brought for an account, and that the pla 
rally che lands , _*-* . 
unſettled muſt tiffs intereſt in the ſeveral eſtates may be aſcertainedu 
be the fame,and ſettled. | 
_— Lord Chancellor. The only queſtion is, as to the 
did not paſs. pyhold eſtate, whether it - paſſed by the will? and this 
depend upon circumſtances. f 
a . - Where-there is a general deviſe of lands, and there b“ 
e there is „ 
no ſurrender of ſurrender of the copyhold lands to the ufe of his will! 
copyhold lands conſtruction at law is, that they do not paſs by he 
' © 


Qyboid. 455 
cia y, where there are other words which may anſwer to the uſe of the 


, | - . ö will, they will 
> intention of the teſtator, mentioned in the will, for bor acl ® » 


hold lands are not properly the ſubject of a deviſe, as general deviſe 
maſs by the ſurrender, and not by the will. of lands. 

& not think the outlet of the will, my worldly effate 

galt, will carry it further than the fubſequent words, 

| ny lands unſettled, and all my goods, &c. for as the 

1 ſettled. were only freehold, naturally the lands un- 

ed myſt be of the ſame kind: therefore I am of opi- 

n upon. the words of the will, the copyhold lands. will 


01 . | | 
"Ra ſaid, a will is ſufficient to paſs an equity in Though there 
hold lands, as well as an equity in freehold lands, ſhould be no 
wh there ſhould: be no ſurrender to the uſe of a will EEG 
l the obſervation is juſt; but that is not the preſent caſe, is ſuſſic ſent to 
x here: there is more than an equity, becauſe the copy- P. an <quity in 


Id lands actually deſcend upon the ſon as heir to his copyhold lands. 


| is the general rule of this court, that they will not non re _ 
ply the defect aof a ſurrender of copyhold eftates, even deſect of a. furs 
our of a wife or younger children, to the diſinheriſon wr ut </ _— 


m heir, where he is unpravided for. favour of awite. 
| or younger chil- 


gut this word d;/enheriſon is not merely confined to an Difinkeriſouned 
bo is barred of his deſcent; for if he is provided for fete de 


ſcent, for if au 


latlement, or any other way, he cannot be ſaid to be heir is provided 


Werited'; but here I' do not fee any proviſion at all for for by ſettle- 
beit. ment, or any 


other way, not 


Ido therefore, declare, that the plaintiff is intitled to the. diſinherited. 
| * in queſtion, the ſame not paſſing by his fa- 
vill. 


December the 7th 1739. 389 J 
Richard Macey and others, v. Nicholas Shurmer. 
C A8 178. 


[ICHOLAS SHURMER by bis will © deviſed N. S. by wil 
* to his wife, her heirs and aſſigns, ſeveral lands deviſes to bis . 
n mentioned, and all his copyhold lands in Surry, dite Nr 


heirs, all his 


\ his freehold and copyhold in Middleſex, to his wife frechold and 


. : ſure 
or ſuch. of his children as the in her diſcretion ſhould would, at her 
« deceaſe, diſpoſe 
be lands among all, or ſuch ol his children, as by their conduct ſhould deſerve it. 


Þ * - 
— | , * . 
+ — mY +"  . - . E — 


dren, to the diſinheriſon of an heit unprovided fore 


g 
1 
a 
1 
| 
| 
i 


Mary, her heirs and aſſigns for ever, being well aſſured apr gh 
le would at her deceaſe diſpoſe of the lands amongſt bels 2 


"GAS < ant. os » . 


—— — — 
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© think moſt proper, and as they by their conduct ſhow 
| _  , © deſerve.” 88 ene 
The wife de- Shurmer by her will “ gave to her daughter i 
Hearke; (oo <« the following words; I hereby give and deviſe to m 
| copyhold lands, dear daughter Martha Shurmer, all my freehold ang 
except the copy- *© copyhold meſſuages, lands and hereditaments whatk 
— 7 1 ever, (except the copyhold in Hampton aforeſaid) t 
daughterandher *© hold to my daughter, her heirs and aſſigns for ex 
heirs, and that 66 ſubject nevertheleſs to the payment of the juſt debt 
copyholdto  < that are ſtill due, and owing from my late huſband, m 
of the teſtator, ©* alſo to the payment of my own juſt debts. And! 
and his heirs, give to my ſon Nicholas Shurmer, and to his heirs an 
<« afligns for ever, all that copyhold meſſuage, with thi 
«© appurtenances in the manor of Hampton. And 1 gin 
* to my daughter Martha Shurmer, all my goods and 
*, chattels whatſoever, and do make her my ſole ax 
„ cutrin** | 5% GO 
Teſtatrix gave At the time of her executing the will, the teſtatrix ga 
— — 171 directions that the ſurrender to the uſe of the will ſhoul 
the reſpective be drawn up to two copyholders of the reſpective mano 
copyhold but no ſuch tenants being preſent, the ſame, though vrt 
2 the ten, was not perfected; ſhe afterwards went to the ſtewar 
e will, x 
but died before but he was not in town for the ſurrender to be prelented 


ay bag” «xg and ſhe ſoon afterwards died ſuddenly. 


heir not being totally unprovided fer, the court ſupplied the ſurrender- The word fic 
gave the wife the power to deviſe the whole to one child, if ſhe had thought fit. 


The defendant the heir at law, inſiſts the copyhold 
tates belong to him, for want of a ſurrender. 
Therefore the end of the bill was to reſtrain defendat 
from being admitted tenant to the copyhold, and that ti 
freehold -and copyhold lands, or a ſufficient part may! 
ſold, and the money paid to the plaintiffs the creditor 
and the remainder to Martha, the only child unprovic 
for. | 
Lord Chancellor, It is clear, that under the word fi 
of his children, the wife of the teſtator, though a truſlee 
ſome ſort, had a full power to deviſe the whole to l 
daughter, if ſhe had thought fit. 
[390 ] As to the want of a ſurrender, the wife being no m9 
The duft of a than a truſtee, the truſt only of a copyhold not neceſſary 
copyhold not be ſurrendered ; but if it was neceſſary, I ſhould be 


Cendored,  Clined to ſupply it. 


I think it might have been doubtful, whether the motif 
could have ſubjected the eſtate for payment of her on, 


even her huſband's debts ; but the deviſee of the * q 


W ©@ = 


= 
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Creditor and Debtor . 


nung to that, and deſiring it might be ſold for payment 
Adebts, the court will not interpoſe. 


ik the heir had been totally unprovided for, I ſhould 
be doubted, whether a ſurrender could be ſupplied ; but 
| appearing that one copyhold deſcended to him, and ano- 
ther had been deviſed under the mother's will, and no proof 
ofthe value, I cannot refuſe to ſupply the ſurrender. 
[do therefore declare, that the wills of Nicholas Shur- 
ner, and Mary Shurmer are well proved, and ought to be 
, and do decree that a ſufficient part of the free- 
hold and copyhold, deviſed to plaintiff Martha be ſold, 
nd the money applied in ſatisfaction of the creditors of 
Nicholas and Mary Shurmer, and the ſurplus to be paid 
Martha Shurmer ; and in caſe part of the copyhold re- 
mains unſold, I direct that the defendant do ſurrender the 


ine to Martha. 


Auguſt the 1ſt 1744. 
Ex parte George Caſwell. 


Vide title Power, under the diviſion, Of the right Exe- 
eution of a Power, and where a Defect therein will be 


ſupplied. 


Vide title Bankrupt, under the diviſion, Rule as to Copy- 
holds, under Commiſſions of Bankrupts. 


C AP. XXXII. 
Creditoz * and Debto!, 


" What conveyance 02 diſpoſition ſhall he fraudu- 
lent as to credito2s. 
) What conveyance oz diſpoſition ſhall be good 
againft creditozs. 
(©) General caſes of credito2s and debtozs. 


en 
* 


— 
—__— —„— * 


4 2 Ak. 56. 242. 254. 417. 419. 496. 446.—g Alk. 268, 2694 
72. 


Vol. I. 3 N ( A) What 


458 Creditor and Debtor, 


(A) What conveyance 02 diſpoſition hall be Craudy, 
| lent as to creditozs., 
2 November the 55th 1738. 
Edward Ruſſel, William Hayward and others, Plaintiffs, 
Elizabeth Hammond aud others, — — Defendant. 


Vide title Agreements, Articles, and Covenants, under th 
divifion Voluntary Agreements, in what Gaſes to be per. 
; _ formed. | | 


November the 6th 1745. 
Walker and others v. Burrows. 


Vide title Bankrupt, under the diviſion, Rule as ty 
Affignees. 


(B) What conveyance oz diſpoſition ſhall be good 

1 againſt creditozs. 
October the 25th 1744. 

Brown v. Jones and others. 


Vide title Bankrupt, under the diviſion, Where Aſſgnes 
are liable to the ſame Equity with the bankrupt. 


1 392 ] October the 27th 1746. 
Brown v. Heathcote. 


Vide title Bankrupt, under the diviſion, The conſtrufin 
of the ſtatute of 21 Jac. 1. cap. 19. with reſpect to bank 


rupt's poſſeſſion of goods after aſſignment. 


-  (C) General caſes of treditoꝛs and debtoss. 
December the 5th 1739. 
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C1 179. Frederick v. Aynſcombe. 


eee by BY articles previous to the marriage of the defendant\ 
eee ſon Philip with Valentina Wight, the defendant © 


to the marriage | : 
of his ſon, co- Venants, that he, his heirs, his executors or adminiſtrat0 


venants at the would, at the end of three years after the ſolemnizauom © 
end of three 


years aſter the the marriage, or on Valentina's attaining twenty-one, Fa 
lolemaization to Roberts and Malyn, their executors, &c. 12,000, 


2 * 
„ 


. 


5 = - 4 


| defendants, their heirs, &c, lands in fee-ſimple thereof, to pay 
hin fifty \ of London, to make up the value, as to truſtees, their 


l : executors, &c, 
+ plaintiff ſhould not pay in ready money. 12,0001. to be 
| ſettled to huſ- 

bor life, to the wife for life; then to the uſe of the firſt and other ſons in tail male, re- 
ker to the daughter and daughters in tail general, remainder to the right heirs of the huſband, 
undd, if 1 ſhould be but one daughter, and no other child, and the heirs, &c. of 
huſband ſhould, within three calendar months aſter his death, pay to the truſtees 40001, 
Then all the uſes limited fo ſuch daughter, and the heirs of her body in the 12,000]. ſhould 
aſe and be void, and from thenceforth ſhould be to the uſe of the heirs and aſſigns of the 
l dies, leaving no child but a daughter, and by will deviſes the 12,0001. and 
bi property in the ſame, and to the lands to be purchaſed therewith, ſubject to the truſts, 
>the defendant, his heirs, &c. and appoints him executor.. He lets the three months lapſe, 
vithout paying the 2 and denies he ever had aſſets ſufficient to have paid it. 

The plaintiff, a judgment creditor of the huſhand, brings his bill to be paid, principal, in- 
wel, and coſts out of the perſonal aſſets, and if not ſufficient, inſiſted that the huſband's 
merſonary intereſt in the 12,0001. ought to be deemed real aſlets, and applied in payment 

is demand. x 
* teverſionary intereſt in the 12,000]. together with the benefit of diſcharging the ſame 
tom the eſtate tail limited to the daughter, is to be conſidered as real aſſets, and the plain- 
if, notwithſtanding the three months lapſed without payment of the goool, ought not to be 
prjudiced thereby, but let into the benefit of the redemption, 


To be ſettled to Philip Aynſcombe for life, without im- 
t of waſte, to Valentina for life, without impeach- 
ment of waſte ; then to the uſe of the firſt and every other 
kn of the marriage, and the heirs male of their bodies in 
tl male, remainder to the daughter and daughters of the 
nariage, and the heirs of their reſpective bodies, re- 
minder to the right heirs of Philip. 
And by the faid articles it was agreed, that if there 
ſhould happen to be but one daughter, and no other child 
the ſaid Philip Aynſcombe, by the faid Valentina, and | 393 
tte heirs, executors or adminiſtrators of the ſaid Philip | 
Amſcombe, ſhould within three calendar months after his 
kth pay to Roberts and Malyn, the truſtees therein 
laned, the fam of 40007. Then all the uſes and eſtates 
ſterein before limited to ſuch daughter, and the heirs of 
ler body, in the lands and hereditaments to be purchaſed 
iti the 12,0007. or of the 12,000). in caſe no lands were 
purchaſed, ſhould from thenceforth ceaſe and be void, and 
lat from thenceforth the 12,000/. or the lands purchaſed 
be to the uſe of Philip Aynſcombe, his heirs and 
or ever. 
Philip Aynſcambe dies, having no other child than a 
achter an infant, and by his will had deviſed his manors, 
Eflluzges, lands, &c. in poſſeſſion or reverſion, remainder 
Verpectancy, and alſo the ſum of 12,0007. and all his 
— in the ſame, and to the lands to be purchaſed 
th, ſubject to the truſts in the faid articles, to the 
* . defendant 
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editor and Debtor. 
_ defendant Aynſcombe his father, his heirs, execut; 

ae and appointed him and Wall n * 
he defendant Thomas Aynſcombe let the three months 

lapſe after the death of Philip, without paying the 4000 
to revoke the uſes py the articles to the daughig 
and denies that he ever had aſſets of Philip Aynſcombein 

his hands ſufficient to have paid the 40001. 

The plaintiff, who was a creditor of Philip Aynſcombe 
by two ſeveral judgments, in large ſums of money, brought 
his bill againſt the defendant as deviſee of the real eſtate 
and executor under the will of Philip, to be paid his prin 
cipal, intereſt, and coſts, out of the aſſets of the teſtato 
and inſiſted, that if the perſonal were not ſufficient, tall 
Philip's reverſionary intereſt in the 12,0001. agreed by th 
marriage articles to be laid out in land, together with the 
benefit of diſcharging the ſame from the eſtate tail limite 
to the daughter, ought to be deemed real aſſets, and x 
plied in payment of the plaintiff's demands. 

Lord Chancellor. There are in this caſe two points t 
be conſidered. 

iſt, What is the true conſtruction of the n 
articles ? 
_ 2dly, What equity ariſes to the plaintiff and judgm 
creditor out of theſe articles ? 

The articles in the whole are very oddly penned, bu 
however the proviſo in them, is the fingle foundation f 
the preſent queſtion ; and the doubt is, what may be thi 
proper conſtruction, whether the daughter ſhall have thi 

0 eſtate tail abſolutely upon the failure of iſſue male, or whe 
ther it ſhall be conſidered only as a ſecurity for the pay 
ment of the 4000/. 

And I am of opinion, that from theſe words in the ar 
ticles, If there be one only daughter, and no other chil 
of the marriage, and the heirs, executors, or admin 
<« ſtrators of Philip ſhould within three calendar month 
after his deceaſe, pay to the truſtees the ſum of 4000 

D 394 ] © Then all and every the uſes, &c. before limited to th 
« daughter in the 12,000/. ſhould ceaſe.” That it 

intended merely to create a ſecurity for the 4000!/. 

There is no truſt declared of the 4oool. and to be fi 

the articles are inartificially drawn ; but however the cc 

muſt put a reaſonable conſtruction on this proviſo. 

If the bill had been brought in the life time of Phil 

the court would have conſtrued it as a ſecurity only for tt 

4000. and perhaps this is more for the . = advan 

tage than any other, for ſhe might otherwiſe wait ay 


Creditor and Debior. | 461 
ol her mother before ſhe received any thing, and 

« ſhe will have the 4000ʃ. at all events. $25" 

the 12,000/. did not originally move from Philip The huſband by 


and 


" lone, yet it is to be laid out for the benefit of Phi- 1 
iter Ad his family, and Philip by purchaſe from his fa- made owner of 


& is made owner of the fee in this eftate, and there- __ — 4 


4 u is in nature of a right of redemption in the ſon, and bought with the 


nber mere naked power; it might have been a very con- 12,0001. and 
e point, if this reverſion had been fold in the life- Therefore ehe 
tate we of Philip Aynſcombe. | n — 
rin WT to the ſecond point, I bat equity ariſes to Mr. Fre- in the fon, and 
ator rich, the plaintiff and judgment creditor, out of theſe ne mere 


naked . 
that | * n 
1 
| the 
ultec 
| i 


wider Lam of opinion, that he muſt be relieved, not- 
handing the three months after the deceaſe of Philip 
which time, by the articles the 4000/. was to be paid 
the daughter, by his executors) are actually expired. 
e caſe of Marks v. Marks, Eg. Caſ. Abr. 106. is very 
Hong to this purpoſe. 11 | 
;The heir or executors of the teſtator-not doing it, can Where an beir 
r be to the prejudice of a fair creditor,- and to deter- g omitted tg 
ine it ſo would be contrary to all rules of equity; for if do an act with- 
&e heir or executor will not pay within the time limited, i» » limited 
ke creditor ſhall be admitted to do it himſelf ; and fo it is fuer be ball 
Wd down in the caſe of Jordon v. Savage, Nov. 17th prejudice of a 
u, before lord Talbot. W e 1 Bene? 
pon the whole, the plaintiff ſhall have this right of re- ;;juca to do ir 
Enption, but it is certain, as to the manner of it, he can- himſelf, 
It have it to the prejudice of the widow, nor can he in- 
we himſelf to it, but upon payment of the 4000. with 
ſereſt to the daughter, at the rate of 4/. per cent. from 
kr father's death. | 
lis lordſhip therefore directed an account to be taken of 
Fat was due to the plaintiff, for principal, intereſt, and 
Wis on his two judgments, and an account alſo of the 
onal eſtate of Philip Aynſcombe, and the plaintiff to 
pad out of the perſonal eſtate ; but if that is not ſuffi- 
nt, then the real aſſets of Philip to be applied. 
tad bis lordſhip declared, that the reverſſonary intereſt 
the 12,000]. agreed by the marriage articles to be laid 
Win land, and ſettled as mentioned, together with the 
haft of diſcharging the ſame from the eftate tail, agreed 
ble limited to the daughter, ought to be conſidered as part 
i ſuch real afets. 
and that the defendant Thomas Aynſcombe, the exe- 
Wor of Philip, not having paid the 4000]. within the three 
walls mentioned in the articles, the plaintiff being a 
= judgment 


ts tc 


8 
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judgment ereditor of Philip, ought not to be proj 10. 
[ 395 ] ut is intitled to be let into the benefit of ſuch redempig 
And directed that an account ſhould be taken df f 
{vl 4000. and intereſt, and upom payment thereof within 
months after the report made, by the plaintif, to a tt, 
to be appointed by the maſter, he declared that 12,09 
and 11,0274, Squth-Sea annuities that had been purchg 
therewith, were diſcharged and exonerated from the lin 
tation in tail to the daughters, and that the ſame be {a 
and that the money ariſing by ſuch- ſale be applied in ſu 
faction of what the plaintiff ſhall pay for the ſum of 400 
and in the next place, in ſatisfaction of what ſhall rem 
due to the plaintiff for principal, intereſt and coſts, wy 
the two judgments, and the ſurplus of the money ar 
from the ſale of the South-Sea annyities, to be paid 
Thomas Aynſcombe, in part of his teſtator's real eſtate, 
&T Vide 2 Rolls Ho 394: fir Robert Dudley's ai 
cited in the cauſe of hriſtopher Hatton, and fir Ki 
ward Coke, which was mentioned by Mr. Frederic 
counſel, and ſeems to be a very ſtrong caſe for him, 


April the 11th 1747. 
ae, parte Grove. 


Vide title Bankrupt, under tht diviſion, Rule at 
| Landlords, 


Eaſter term 1737. 
| Powell v. Monier. 
Vide - title Trade and Merchandize. 


Vide title Executors and Adminiftrators, under the diviji 
| What fhall be Aſſets. 


Vide title Deviſes, under the diviſion, Deviſe of Land 
1. payment of Debts. 

Vide title Bankrupt, under the diviſion, Rule au 
* Partnerſpip. 


Ne TI 


CAP. > l. [ 396 } 
Cofts *, 
February the 19th 1738. 
Deggs v. Colebrooke. 8 


ORD Chancellor ſaid in this cauſe, that he would Upon payment 
not in any one particular caſe, oblige a plaintiff to n 
more than 205. coſt to 4 defendant (after anſwer put amended after 
an the amendment of the bill, becauſe it had been the anſwer put in, 
tant rule of this court, and eſtabliſhed at firſt, to pre- — e 
the inconvenience of entering too jargely into the would conſider 
its of the cauſe, before the proper time for hearing * 
merits. 3 
u lord chancellor King's time, there was an attempt to » © Las 
tom this rule, but it did not anſwer ; but lord Hard- — the —＋ 
ke ſaid, he would notwithſtanding conſider how to make fecr, and other 
kfendant ſome amends for being put to a great expence, neceſſary pro- 
loving him a more adequate compenſation, than only <<<dings on fe 
þ, coſts, on the plaintiff's amending his bill, after a long fendant. 
her, and other neceſſary proceedings on the part of the 


ſh 


We title Bankrupt, under the diviſion, Rule as to Coſts. 
Vide title Evidence, Witneſſes, and Proof. 
Vide title Charity. 


C A P. XXXIV. C 397 ] 
Courts and their Juriſdiction, 
| bow far Chancery will 02 will not exert a ju: 


rildiction in matters cognfzable in inkerioz 
courts, : 


% 


Vides Atk. 14. 43- 48. 80. 111, 112, 113. 1926. 167, 286. 288. (00. 
M3 Ak. 1.419. 235+ 772, 773: 8124 


Auguſt 


464 


x mad | 
- 


[ 398 } 


(B) 3 diſpoſition made by a freeman of 
6 2 


'644-—3 Atk. 213, 214. 430, 431, 452; 43. 616.—1 Blackſtone 
2777783, 1784, 1785. 


Cuſtom of Londdn. . 


Auguſt the 3& 1749, and December the 220 1749, 
Ex parte Butler and Purnell, affione 
Ri -4 ſſugnees of Edwayd 


Vide title Bankrupt, under the diviſion, Rule as fn fl [7 
of Offices under a Commiſſion of Bankrupt 


i 


Court of Chivalry, 
Vide title Canon Law. 
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Courteſp. 
Vide title Tenant by the Courteſy. 
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C AP... enn 


_ Cuſtom * of London, 


(A) Concerning the cuſtom with reſpect to the 

dren of a freeman, and * ok advantem 

pringing into hotchpot, ſurvivozthip and 
ture. | Tens 


ate ſhall be good, oz void, being in al 
the cuſtom. . 
(C) What is 02 is not an advancement, 
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1) Concerning the cuſtom with reſpect to the chil: 

dren ok a kreeman, and here of advancement, 

Ages into hotchpot, lurvivozſhip and koz⸗ 
ture. 


June the 18th 17 37, 
Metcalf v. Ives. 


Vie title Award and Abitrament, under the diviſion, For 
what Cauſes ſet aſide. 


3) What diſpoſition made by a freeman of his [ 399 ] 
eſtate ſhall be good, oz void, being in fraud of 
the cuſtom, 


| February the 3d 1737. 
Auel Morris, and Elizabeth bis wife, — Plaintiffs, 


Giles Burroughs and John Burroughs, Sa- 
nel Woollaſton and Mary his wife, Ed- + Defendants, 
ward Roſe and Ann his wife, "TIF 


OHN BURROUGHS, having five children, and A father having 
hing inthe country, enters into the following agree- © children, 


a three of age, and 
gent with them, which was drawn up and executed by tuo infants, en- 


&& father and three of the children, who were then of dess into an 


; the other two were infants, and therefore it was not 3 


ecuted by them. . ; would come to 
London and 
up his freedom, 4. they would releaſe any right or demand they may be in- 
Rd io, in reſpeR of the father's perſonal eſtate, by virtue of the cuſtom of the city of 
nw, An agreement drawn up and executed by the father and the three children who 
ke of age, The bill brought 4 the plaintiff, and his wife, one of the daughters who 
wot age at the time of the agreement, tor her cuſtomary ſhare of the father's eſtate, he 
bein his lifetime taken up his freedom. 


The agreement, dated the 11th of Sept. 1718, recites, 
Whereas John Burroughs of Thame, in the county of 
Mord, draper, is of opinion he may greatly improve 
Ws eftate by following his trade in the city of London; 
nd for the better performing the ſame, apprehending it 
teceffary to buy his freedom of the ſaid city: and whereas 
ite faid John 8 is informed, that in caſe he 
wid purchaſe his ſaid freedom, he ſhould thereby diſ- 
We himſelf from abſolutely giving, or diſpoſing of his 
eſtate by will or otherwiſe, in ſuch manner (to 
ad among his children) as he can now do, not being a 
You, I. 3 0 freeman: 
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_ * roughs, and Phillis Burroughs, children of the ſaid J 
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freeman: and whereas we whoſe names are here 
© ſubſcribed, children of the ſaid John Burroughs, | 
< defirous our faid father ſhould become a freeman of th 
aid city, in order to improve his eſtate, and are c. 
** tented and agreed that our father ſhould have and nen 
Ao himſelf full power and authority to give and Cifpoſ 
of his perſonal eſtate in ſuch manner as if he was not 
freeman of the faid city: now now all men by th 


«© preſents, that we George Burroughs, Elizabeth Bir 


*© Burroughs, do hereby for ourſelves, executors, admj 
<* niſtrators, and aſſigns, ſeverally and reſpectively releak 
* diſcharge, and diſclaim any right, title, intereſt, din 
„ and demand whatſoever, of, in, and to all and eren 
part of the perſonal eſtate of the ſaid John Burrough 
<< that he ſhall die poſſeſſed of.” And they agree that! 
John Burroughs the father ſhall leave a will, they will n 
claim any other ſhare of the eſtate than what ſhall be give 
reſpectively to them by ſuch will; but upon payments 
what ſhall be reſpectively given them by ſuch will, the 
reſpectively, and their reſpective executors, &c. will exe 
cute a releaſe of all claims, &c. to any part or ſhare of th 
perſonal eſtate of their father, whereof he ſhall be poſſeſſe 
at the time of his death. — 

John Burroughs the father removed to London, and 

1718 became a freeman, and continued fo to his death 
and having made a will, thereby declared, that in caſe: 
of his children, their huſbands or repreſentatives, ſhoul 
not abide by his will, but endeavour to have his eſtate d 
vided 3 to the cuſtom of London, and ſhould ne 
execute to his executors within fix months after his deceak 
releaſes of all claims to any part of his perſonal eſtate, und 
the cuſtom of London, that then the legacies theret 
given for the benefit of ſuch children, and to their h 
bands, child, or children, ſhall be void and fink intot 
reſiduum of his perſonal eſtate. He appointed Gyles Bu 
roughs (among others) his executor, who has alone prov 
the will. 

The bill is brought by the plaintiff and his wife, one“ 
the daughters of John Burroughs, who was of age at! 
time of the agreement and party thereto, in order that t 
agreement and will may be ſet afide, (in regard the plaint 
Elizabeth and her brothers and ſiſters had no conſideratic 
for the agreement, but was a mere involuntary act, bee 
intirely under their father's power) and alſo that Gyles Bu 


roughs may account, with the plaintiffs for the *X 
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12 eſtate; and that he having given the plaintiff Eli- 
eh no more than gool. on her marriage, which is far 
un of what he gave the reſt of his children, that the plain- 
* may be at liberty to bring their advancement into 
tcipot, and be paid their cuſtomary ſhares of the teſta- 
s perſonal eſtate, and alſo their ſhares of the dead man's 
fie defendant Gyles Burroughs admits he was ad- 
mnced in his father's lifetime with 1800. and ſubmits, 
whether by virtue of the agreement, the teſtator had not a 
power to iſpoſe of his perſonal eſtate, and that the reaſon 
the defendant and his fiſter Ann Roſe did not execute the 
ime, was, becauſe they were both under age at the time 
# the teſtator's purchaſing his freedom. 

The defendant John Burroughs, by his anſwer ſets 
forth, that his father advanced him 1500/. and no more, 
ger and above 1 00/7. that his father made a preſent of to 
tis wife ſoon after the defendant's marriage, and which he 
liſted ought not to be reckoned any part of his advance- 
nent, nor what his father has made preſents of to this 
&fendant's children. 

The defendant Samuel Woollaſton, and Mary his wife, 
who was one of the children of John Burroughs, inſiſted 
tata farm called Brill, in Buckinghamſhire, purchaſed by 
Join Burroughs at the time of Mary's marriage, and 
ktled on Samuel and the uſes of the marriage, ought not 
v be conſidered as money advanced by the father, but as 
zletlement of real eſtate, and therefore is not to be brought 
nto hotchpot. 

Tor the plaintiff it was urged, there was no colour that 
lie words of releaſe in the agreement could operate as 
hich, even though the father, at the time of the agree- 
ment, had been a freeman, there being no pretence of an 

ſont to any part of the father's eſtate veſted in any child, 
Mereon the releaſe could operate; much leſs as the father 
lere was not ſo much as a freeman at that time, nor could 
lis agreement be binding as ſuch in a court of equity, for 
Want of a conſideration ; and likewiſe the inequality of the 
ling with regard to the children among themſelves, that 
lice of them ſhould thereby be deprived of their orphanage 
* * the other two by that means might have ingroſſed 

Mole. 

E contra, It was inſiſted, though this ſhould not be 
bod as a releaſe, for the reaſons given, yet that it was 

Wing as an agreement: that this bill was brought to de- 
Mie the parties of the legal remedy which they had at law 
30 2 for 
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for breach of the covenant, and is a very different of 
from what it would have been, if the bill had been brought 
to carry the agreement into execution: that here wa; 4 
conſideration moving from the father, the diſability he laid 
himſelf under with regard to any wife, and two of his 
children, of diſpoſing of his eſtate at his diſcretion : thy 
the father, in confidence of this agreement, took up hi 
freedom, and the .agreement was thereby executed on hi 
part ; there was no reaſon therefore why the children ſhould 
be diſcharged of their engagement : that on the matriage 
of the plaintiff Elizabeth, and goo/l. given her as a mx. 
riage portion, the father very probably would have taken 
care to have declared, and ſettled that on her, expreſsly in 
excluſion of her from any orphanage ſhare, if he had not 
apprehended ſhe was before barred of any claim: that the 
plaintiff cannot now object to the infancy of the other chil. 
dren, being as fully apprized of that at the time of en- 

tering into the agreement, 
A -ourt of Lord Chancellor. As to the objection that this being a 
IF 3 voluntary agreement, a court of equity will not interpoſe; 
wry gree- It is certainly a general rule, where it has been entered into 
nue. where without any fraud, but is not applicable to this particular 
"1 have been caſe, for here the bill is brought to have a diſtribution of 
without fraud. the orphanage ſhare which the plaintiff is intitled to, and is 
a legatee likewiſe under the will of her father; and the 
whole matter appears on the face of the proceedings. The 
plaintiff therefore has a right, in one capacity or the other, 
to part of the perſonal eſtate of the father, and has taken a 
proper method in applying to this court for the recovery 0 
it, and I muſt of neceſſity determine the merits of this] 
caſe one way or other ; and as incident thereto muſt enter 
into the nature of this agreement, and conſider the validity 
of it, without having any regard to its being voluntary or 
not. This is frequently done in ſimilar inſtances ; in the 
caſe of an equity of redemption, no decree can be made 
without determining firſt in whom the right of redemption 
is. The ſame likewiſe where the benefit of a truſt is! 
controverſy between two volunteers. 720 
The agreement As to the agreement, the queſtion is, How far it 1! 
could not op<- binding, and in the firſt place, if it may operate 28 à fe- 
T — = "2 * leaſe? It has been rightly given up, at the bar, that it can- 
gol 2 37 not, for want of an intereſt in the children, for any releal | 
intereſt in the to operate upon, becauſe the children had neither ii 7% 
children for it nor ad rem, the whole being in the father during his life ; 


lp ker war, tor and this point has often been determined, where a * 
| 2 


ther jus in re, 
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ven by a child to a parent, though a freeman at 

ö 2 ow ett ought the rule to hold 5 5 
is laid the act of the father in taking up the freedom, 
i conſideration moving from him towards the children; 
& the father does not ſo much as covenant by the agree 
St to take up his freedom. The recital is, that the fa- 
& was of opinion he could improve his fortune by ſo 
mo; but whether he would do fo or not, was a matter 
wether in his diſcretion, ſo that he might have taken it 
bat a period of life moſt agreeable to himſelf, or not at 
. nor can that act of his, at that time, be conſidered as 
ing beneficial to the children; for ſuppoſing the agree- 
t to be binding, whatever acquiſitions he made would 

lie been intirely at his own diſpoſal ; he might ſpend 
Weery ſhilling of it, might inveſt it all in land in order to 
ade the cuſtom ; ſo that any advantage accruing to the 
dren muſt be merely contingent and accidental. | 
But the moſt material part of this caſe, and what I lay 
le greateſt ſtreſs upon, is, that the end propoſed by the 
gement was nugatory, and could not poſſibly be obtain- 
(on either fide, br want of making all the children par- 
d to the agreement, which could not be done here, two 
them being infants ; this affects the conſideration of the 
meement, with regard to the children among themſelves ; 
(if the two who were infants did not conſent when th 
ane of age, they then might have engroſſed the whole 
anage part in excluſion of the reſt. 
The agreement is founded likewiſe manifeſtly on a miſ- 
Ke of the father, and muſt, in the nature of the thing, 
atogether ineffectual, the father being under the fame 
Wculty of diſpoſing of his eſtate, as he would have heen 
bug no ſuch agreement had been made. Agreements of 
6 kind ought certainly to receive no encouragement or 
our, and it is a rule in equity to relieve againſt ſuch as 
lounded on miſtakes. The cuſtom of London itſelf 
bits of no bar of this kind; nothing but an actual ad- 
dement of a child by a father will have that effect, 
me the money is declared to be given as ſuch, and the 
uum of money not aſcertained. Courts of equity have 
KK gone further, that when a father on the marriage of 
f 7 has given her a portion, and that is agreed be- 
M1 the parent and child to go in ſatisfaction of any de- 
ud the child may afterwards have on the father's eſtate : 
das been held to amount to a bar of any claim of 


e on his eſtate, this amounts to a bar, 


that 
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nor ad rem, the 


whole being in 
the father du- 
ring his life, 


Agreements of 
this kind ought 
not to receive 
any encourage- 
ment, and it 
was founded 
manifeitly on a 
miſtake of the 
father. Itis a 
rule in equity to 
relieve againſt 
ſuch agreements 
as are founded 
on miſtakes. 
The cuſtom of 
London admits 
of no ſuch bar, 
for nothing but 
actual advance- 
ment of a child 
will have that 
effect. But if a 
daughter, who 
has a portion 


by a father on marriage, agrees to take it in ſatisſaction of any demand ſhe may after« 
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I was likewiſe reſolved, that where money is expreſſed 
1 be advanced in part of a fortune, though of ſmall 
mount, yet it muſt be looked upon as an advancement ; 
wt if petty ſums are given, at different times, by a father 
pa child, and not ſaid to be as a portion, but by way of 
rent, or otherwiſe, they are not to be brought into 

t; and ſo determined in the caſe of Whitcombe 
> Whitcombe at the Rolls 1718, with which the lord 
chancellor concurred. : | 

The father in this caſe had reſerved an annuity to him- 
if out of the eſtate purchafed by him, and ſettled on the 

ange of his daugher to one of the defendants as before 
bentioned; and on the queſtion, Whether in the mon 

be brought into hotchpot a regard ought to be had to 
at annuity ſo reſerved, and the defendant for that reaſon 
wot obliged to bring the whole money into hotchpot ? 
Lard chancellor held clearly that the whole muſt be 
ought in; and it was agreed to have been ſo determined 
n the caſe of Edwards v. Freeman *, they all muſt be 
wuoht in which the child was intitled to at the death of 


ſt: father, for at that time the annuity ceaſed. 


The children who were infants at the time of the agree- 
tent, but are now of age, having a large ſhare of the fa- 
g eſtate under the will, were very ready and willing to 
quieſce under the agreement; but it was held clearly, the 
dity of the agreement mult depend on the circumftances 
things at the time the agreement was made, and cannot 
made better or worſe by any ſubſequent facts. 
There was a proviſion made by the will, that any legatee 
atroyerting the diſpoſition the teſtator had thereby made 
Ws eſtate, ſhould forfeit his legacy ; this was held clear- 
to be in terrorem only, and that no ſuch forfeiture could 
ncurred by conteſting any diſputable matter in a court 
juſtice, + | 


47! 
Where money 
is expreſſed to 
be given in part 
of a portion, 
though of ſmall 
amount, yet it 
is an advance- 
ment, and muſt 
be brought in- 
to hotchpot. 
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® Eq. Caf. 
Abr. 249. 


An agreement 
muſt depend on 
the circumſtan- 
ces at the time, 
and cannot be 
made better or 
worſe by ſubſc- 
quent facts. 


A proviſion by 
will that a lega- 
tee controvert- 
ing the diſpoſi- 
tion of the eſtate 
ſhall forfeit his 
legacy, is in 
terrorem only. 


+ Vide 2 Vern. 90. Powell. v. Morgan, 


The plaintiffs muſt renounce the legatory part, for there 
de no taking by the cuſtom and under the will too, in 
[Inſtance whatever. 

ls lordſhip declared the agreement of the I1th of Sep- 
er 1718 was voluntary, and under the circumſtances 
lie preſent caſe, ought not to be conſidered as binding 
Men the teſtator and his children, and that the plaintiffs 
titled to their cuſtomary ſhare of the orphanage part 
ae laid teſtator's eſtate, which is a moiety of the clear 


ul eſtate ; but that they electing to claim by the cuſ- 
tom 


A perſon cannot 
take by the cul- 
tom, and under 
the will, 
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Woollaſton, is to be looked upon as ſo much money py 


Her father a freeman, and it was admitted by the defend 
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tom of London, are not to have any benefit by the t 
tor's will; and that 630l. paid by the teſtator foy 4 
farm at Brill in Buckinghamtfhire, for the defendant \ | 


towards her advancement ; and therefore ordered 2 2 
count to be taken of the perſonal eſtate of the teſtator c 
to the hands of his executors ; and after ſuch account ie 
be taken, the defendants Gyles and John Burroughs, M 
Woollaſton and Ann Roſe, the children of the teſtator, a 
to be at liberty to make their election as between then 
felves, Whether they will take by the will of the father, 
by the cuſtom of London. | 


(C) What is oz is not an advancement, 
November the 3oth 1739. At the Rolls, 
_ Fawkner and his wife v. Watts. 


2 bill was brought by John Fawkner and May! 
wife, for an account of the perſonal eſtate of Frand 
Everet, a freeman of London, tlie father of Mary, and 
her orphanage ſhare in ſuch eſtate. He by his will ga 
the plaintiff Mary the whole of his eſtate, and atterw: 
by the codicil changed the diſpoſition inti . and pave 
in fifths to the ſons of his daughter by Mr. Paxton, | 
former huſband, two-fifths to one ſon, and three-fifths 
the other. 

Mary died ſince the filing of the bill, and the huſband 
adminiſtrator to her claims one moiety of Francis Ever 
eſtate, inſiſting his wife was never ſo advanced as to be- 
barred of her cuſtomary ſhare. 

Depoſitions were read on the part of the plaintiff to pit 


that Mary was the only child of this freeman, which 
cumſtance the counſel for the plaintiff inſiſted made i 
very ſtrong caſe in her favour, and diſtinguiſhed it from 
the other caſes; and for this purpoſe cited Shepherd 
Newland, before lord Macclesfield, and afterwards res 
before lord King. 

Mr. Brown, counſel for the defendant, It is not“ 
puted, ſaid he, but Mary's marriage with Paxton Was 
her father's conſent, and likewiſe admitted that there d 
ſum of money then advanced by her father, and that 
exact ſum does not appear. . 
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The conſtant rule is, ſaid he, where a daughter of a 
mn is married with the father's conſent, and is ad- 
ed; but it does not appear with how much that ſhe 
ul be faid to be fully advanced. | 
| has indeed been objected by the counſel on the other 

that as Mary was the only child, ſhe ſhall not be ſaid 
te fully advanced, ſo as to give the father a right to diſ- 

i of the reſidue of his eſtate to the prejudice of ſuch 
= But the rule of advancement will hold as well, 
here there is but one, as where there are many children , 
what the cuſtom goes upon is, that the father by ad- 
ncing the daughter upon the marriage, which he need 
t have done till the time of his death, gains an abſolute 
mer over his eſtate, and therefore the circumſtance of 
only child does not alter the caſe. 
le cited the caſes of Civil v. Rich, 1 Yern. 216. Stan- 
nv. Platt, 2 Vern. 753. Dean & Ux' v. Lord Delawar, 
ern. 628. 
Maſter of the Rolls. As it is in the caſe of infants, 
Uthe defendants have laid ſome foundation to ſhew (by 
ling the conſent of the freeman to the daughter's firit { 406 
miage) that Mary Fawkner was advanced, let the cauſe 

A over, to give the infants an opportunity of putting 

a ſecond anſwer, and charging advancement. 


March the 1ſt 1741. At the Rolls. 


Fawkner v. Watts. C41 ly 


| HE advancement of Mary upon her firſt marriage If a child or 
being now fully charged in the anſwer of the defen.. chüdten of a 


freeman of Lone 


ts, it ood for judgment in the paper of this day, don are advan- 


ve Miſter of the Rolls. There can be no manner of ced in the fa- 
Wt but the plaintiff, if Mary had any right to the or- _ * 
p e ſhare in the perſonal eſtate of her father Mr. aid io be fully 
end arc, iS equally intitled. advanced, un- 
i ee on behalf of the defendants, that Mary, uu o ad. 


Me her marriage with F awkner, had a former huſband, vancement ap- 
ni; that the firſt marriage was with the entire appro- bear 1 
m of her father, and that he advanced her at that time, — 
at the guantum of the portion does not appear; and 
Me rule laid down in all the caſes is, that if a daughter 

8 with a father's conſent, and is advanced, but the 
Men of the advancement is not aſcertained by ſome 
under the father's hand; it muſt be conſidered as 

Wancement, and will bar the child of its orphanage 


or, I, 3 P The 


10 an only child, ſor I take the cuſtom to be the ſame with regard to 


Paro a As to the proofs of the father's declarations of ſums 
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The firſt eaſe cited on the part of the defendants ws 
Civil v. Rich, 1 Vern. 216. A child advanced in. 
& — qr portion + barred of the orphanage p 
„ unleſs the certainty of ſuch: ion a 8 * 
„ under the Saru hand- b py | IT” e 
The next caſe which is ſubſequent in point of time, 
Chace v. Box, Eg. Caſes Abr. 154, 155. ' Vide the g 
tom of London certified there. | 
In the firſt caſe it is ſaid, 3) a writing under the hi 
and ſeal of the father ; in the ſecond, figned with his un 
or mark e but as this is not a circumitance in the preſe 
caſe, I need not take any notice of it. ; 
There is another caſe in 1729. Cleaver v. Spurl 
2 Mm. 526. If a freeman has advanced his child « 
marriage, and the certainty of that advancement de 
e not appear under the freeman's hand, this is to be take 
“as a full advancement.“ | | | 
The reſult of theſe caſes is, that if a child or childn 
are advanced in the father's lifetime, they ſhall be ſaid 
be fully advanced, unleſs the quantum of the advanceme 
appears in writing under the father's hand. But then tl 
counſel for the plaintiff have endeavoured to make 20 
ference when there is only one child, as in the preſent c 
to diſtinguiſh it from all other caſes ; and for this pure 
i have cited the caſe of Shepherd v. Newland, before | 
[ 407 ] Macclesfield, and reheard afterwards before lord King, 
This cuſtom But notwithſtanding the rule as laid down there is & 


n ns tainly true, yet it does not come up to the preſent cal 
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de where there ↄnly child, as where there are many children, and that 
. chil- a father advances ſuch a child, and the quantum does 
| - appear in writing, it is a full and complete advancement. 
The next conſideration will be upon the evide 

Whether the ſirſt marriage was with the father's conk 

and whether there was any advancement ? Now from! 

proofs that have been read, there is no manner of do 

but the father was well ſatisfied with the match; fol 

appears he was chearful upon the wedding day, dined u 

his daughter and her huſband after the ceremony Was © 


and expreſſed great ſatisfaction at the match. 


e 


tt 


= Xx 


2 money advanced as a portion with Mary to Mr. 47 U 
not be allowed I do not think they are proper evidence in the preſent a 
to debar a child ; wad le 
of her orphanage ſhare; but proofs of declarations by the huſband, in regard o ** T 
ment in marriage with the daughter of a freeman, will be admitted. _ Wy 
declarations of the wife made during the coverture of her firſt huſband mi) | 


agaiult the ſecond, 


Cuſtom of Laion. 475 


+ wbald be extremely hard, if pare! evidence of a fa- 
declaration ſhould be allowed to debar a child of her 
ſhare 


uche fame rule will not hold as to any declarations of 
& huſband, in regard to an advancement in marriage 
+ the daughter of a freeman; for the proofs of Mr. 
uuns declarations here are very ſtrong, and muſt be 
led as evidence; and it was 15 held in the caſe of 
In v. lord Delawar, and there is great reaſon it ſhould 
þ, becauſe it is a declaration againſt his intereſt, as it 
dim off from the orphanage ſhare, which he is intitled 
in the right of his wife. I am likewiſe of opinion that 
» declarations of the wife, of which there are ſeveral 
js, are evidence to bind the huſband ; for heing made 
mo the coverture with the firſt huſband, I ſee no reaſon 
wit ſhould not bind as much as if the declarations had 
© made after the death of the firſt huſband, and before 
Emariage with the other. There is a circumſtance too 
this caſe, of the teſtator's borrowing tool. the very day 
{lis daughter's marriage with Mr. Paxton, and putting 
ad a purſe with 2007. more, in order to give it to the 
band, and the huſband went into another room with 
Ather, who had the purſe in his hand, and when they 
me out, he declared he had received part of lus wife's 
ion; this has a good deal of weight, aſſiſted with the 
kt of the evidence. | 
There has been no writing attempted to be ſhewn on 
pet of the plaintiff under the hand of the father, to 
uin what the advancement was; but his counſel have 
Miel, though there is no particular writing, yet that it 
Wy appear what the advancement was by ſome of the [ 408 
ers books, and therefore the court ought to order his 409 ] 
its to be brought before a maſter to inſpect, as was 
Wein the caſe of Dean v. lord Delawar. | 
it did appear to me in the preſent cafe, what it was Ualeſs it ap- 
ſi the father had advanced, by ſome book written in his pens by ſome 
land, it might be a ground to direct ſuch an inquiry, d Witten 
Rether it was a full advancement upon being compared man's own 
Au the orphanage ſhare ; but as there is n at band, . 
In the bill, that there is any ſuch book, I ſhould not A 5—5— = 
Rititied in directing ſuch an inquiry. _ court will net 
Upon the whole, I do not think the plaintiff intitled dircct an inqui- 


1 orphanage ſhare of the late Mr. Everet's perſonal . wy 


vancement, 

The next queſtion is, with regard to maintenance, 
Maher there thall be any allowance for the time Francis 
4 3P 2 Everet 
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Everet Paxton an infant, and the ſon of Mary by her f. 
huſband, lived with his mother? ' | _ 
Where fatheror I ſhall not diſpute but every father and mother by 
mother are 1*. Jaw of nature is under an obligation 2 maintain theirs 
Rances, thechild Children, but yet this may be varied by circumſtances; | 
ought to be fuppoſe the father or mother ſhould be in a low or me 
ole preview condition in the world, the court will order, eſpecial 
left by a collate» the caſe of a mother, that the child ſhould be maintains 
ral relation. out of a proviſion left to it by a collateral relation. 
But here the maintenance was only for fix mont 
which is ſo ſmall, that it will not bear the expence 
ſending it to a maſter ; therefore let this demand for ma 
tenance be ſet againſt the coſts for the demand of the 
phanage part, and the bill be diſmiſſed without coſts x 


— — — —_— 
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Decree. * 


Michaelmas Term 1737. 
C411 184. | Morgan D. 


. 


An original in- A BI LL was brought for a legacy in the court of equi 
| CO q in Brecknock in Wales, before the Welch judges 

in this court, the afſize, and the legacy decreed to be paid ; the defe 
you 1 dant appealed from the decree to the Houſe of Lords, 

by Cone inſiſted there was an omiſſion in the decree ; for notyitt 

withſtanding a ſtanding an account was directed to be taken, yet it w 
former decree not ordered that all juſt allowances ſhould be made 

matter in Wales. ſuch account to the defendant : upon the appeal, the « 

cree as to the payment of the legacy was affirmed, bi 

varied as to the juſt allowances ; and the Houſe of Lone 

ordered their decree to be carried into execution by d 

[ 409 J The defendant afterwards fled to avoid the executi 

of the decree into England; and the bill now brought ſc 

forth the will by which the legacy was given, and the pre 


ceedings and decree in Wales, and the appeal to the Hou 


— 


— —_ 


* Vide 2 Ack. 40. $344. 348. 360. 383- 385. 387. 60g. 3 Atk. 31 
275. 448. 565. 582. 80g. 
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ans, and their decree ; and that the defendant had. 
aid the decree and payment of the money, fled into 
and out of the reach of the proceſs of the court in 
o this bill the defendant demyrred, and for cauſe 
ved, that it appeared the plaintiff had obtained a pro- - 
n complete decree, and that this court always refuſed 
i the decree of an inferior court. 

In the other hand it was faid, that an action of debt 
le upon a judgment in an inferior court, in the court 
King's Bench or court of Common Pleas. | 
Lord chancellor was inclined to over-rule the demurrer, 
lad that the bill having ſtated the will and all the pro- 
wings in Wales, &c. for the recovery of the legacy, an 
zn independent decree might be had in this court for 
, but would not abſolutely determine it now; 
therefore reſerved the conſideration of the demurrer till 
hearing of the cauſe. 


. 


F 


Deeds and other Writings. 


A) Deeds and inſtruments entered into hy fraud, 
in what caſes to be relieved againſt. 


Michaelmas Vacation 1737. 


Nicholls v. Nicholls. 
Casz 185, 


HOUGH a man is arreſted by due proceſs at law, Tha ads 
if a wrong uſe is made of it againſt the perſon under arretted by due 
h arreſt, by obliging him to execute a conveyance, Hips yet if 
Wn was never under conſideration before, this court 5 —— 
ll conſtrue it a dureſs, and relieve againſt a conveyance ance while un- 


ſfuted under ſuch circumſtances. der arreſt, this 


court will re- 
heve. 


| Vide title, Heir and anceſtor. 
Vide ei tle, Voluntary deed and its effects. 


CAP. 


(7 a 
L %% ] wi nd O RN Es; 
1 Ita (ber Deviſes * 


(A) Ok void deviſes by uncertainty in the deſerp 
tion ok the perſon to take. | 

(6) Ok deviles ok lands fo2 payment of debts, 
(C) Df executozy deviſes of lands of inheritance, 
(D) Where a device ſhall oz ſhall not be in ſai 
. faction ok a Thing due. 

E) What wo2ds pals an eſtate tail. | 
F) Ok things perſonal, as goods, chattels, t. þ 
what delcription, and to whom good, 
(G) What wozds pals a fee in a will. 


+. 


ESB 
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(A) Df void deviſes by uncertainty in the deſcri 
tion of the perſon to take, 


Michaelmas Term 17 37, 
; Rivers's cafe. 


| 3 by his will gives an equal ſhare 

| his real eſtate, (which ſhall be his due, when the ſa 

eſtate ſhall be ſold) to his two ſons James and Chal 

Lord Chancellor. Firſt queſtion, Whether, as it 3 

pears that James and Charles are illegitimate children 

..* -- » - the teſtator, this is ſuch a deſcription of their perſons, 
*** will intitle them to take under the will? 
Though baf- In the caſe of a deviſe, any thing that amounts tt 
tards ſtrictiy are deſignatio 2 is ſufficient, and though in ſtricind 


they have by * they are not his ſons, yet if they have acquired that nat 


— — 


* LA 
bu — * my 


®* Vide 1 Blackſt. Rep. 476. 499. 519. 521. 535: $43) 544: bob. 0 
645. 672. 2 Black}. Rep. 692. 698. 545. 36. 777. 888, 889. 930 9 
976. 1002. 1010. 1014. 1041. 1045. 1083. 1148. 1159 _ 
1 Burr. Rep. 50, g1, 52. 233, 234- 272, 27g. 417» 418. 420, 422. 420.4 
430, 431. 5543 555, 556 2 Burr. 770. 874. 879. 882. 920. ae 
969. 980. 1030. 1038. 1089. ogg. 2106. 1114. 1134+. 3 Burr. 141 1 
1622. 1636. 1686. 1773. 1897. 4 Burr. 1929 to 1944. 2055. * i 
2157 to 2162. 2166 to 2171. 2579 to 2582, 5 Burr, 2615 to 2628. 

40 2639. e703 to 2708. 2806 to 2812, | 
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4 in common parlance they are to be conſi- quired d 
28 ſu 40 : name y repu- 
4 de teſtator has likewiſe mode à mif- mon hee 
en their names, and therefore they cannot take; but they are; ho“ 
Ehr is otherwiſe; for if a man is miſtaken in a deviſe, a perſon's nains 
gif a perſon is clearly made out by averment to be the deviſe, yet if 
en meant, and there can be no other to whom it may made out by 
the deviſe to him is 1. 55 „ * 
The ſ:cond queſtion is, What Sntereſt in the eſtate de- meant, the de- 
ed James and Charles Rivers take by this will? The mud: IEG 
words an equal ſhare of my real ate, muſt mean in 
es, ſhare and ſhare alike, or it cannot be made ſenſible; 
i theſe words can be no farther extended than to the 
plus due to the teſtator from that eſtate which was to be U 495 J 


U, and will not reach to ay __ eſtate. 


February the ak 1737. 


Minſhull -_ Minſhull. 5 bo ; | C482 187. 
ICHARD LESTER, the teſtator, wade of Ran- E 


dall Minſhull, who had Randal his eldeſt ſon, John ſon of his 

ks ſecond fon, and ſeyeral- other children, deviſes an nephew R, M. 
=, &c. in he&c verba, viz. © I give and deviſe the tens Lal of 

# houſe,” &c. to Randal Minſhull, eldeſt ſon of my his body, and 

nephew Randal Minſhull, and the firſt heirs-males of 1 heits- males 
body i lawfully begotten, and the heirs-males of his 4 Ms body; ef 
body z and in default of ſuch iſſue, I give, &c. to the ſuch iſſue, to che 
4 ſund f ſon of the "4 gg Randal Minſhull, and the heirs- 2 of _ 
* makes of his „ and their iſſues ; remainder over, _ Hit en; and 
Ve. There is a provifion made in the will, That of his body, 

v whomſoever- the eſtate ſhould come, he ſhould pay rad their iffues; 
on his entry upon the eſtate, to each of his brothers &. 8 
and fiſters 200. a- piece; and to John, and the ſeveral words, 2% /- 

| chidren-of his nephew, naming them particularly, 200. f bo of the 
apiece hkewiſe. * not mean che 


ſecond ſon of 
A deviſe, but John the ſecond ſon of the teſtator's nephew R. M. 


The deviſe in the preſent caſe was of a reverſion, which 
"op take effect, till many years after the teſtator's 


| Randal, the firſt deviſee, dies without iſſue ; John en- 
Rs and tes, having deviſed' the premiſes to 'the defen- 
Wt His younger ſon, in prejudice of the planuff his eldeſt. 


2 
The 


Dewviſes. 
The bill was brought for an account of the ten, 4 
and at the hearing of the Rolls, the queſtion was, Wh, 
ther in the devifing words, to the ſecond ſon of the ſa 
Randal Minſhull, the ſon of the nephew Randal iy 
ſhull is meant, or the ſon of the nephew's eldeſt fon? f 
fuppoſing the latter, the particular limitations in the wi 
—_——— to the iſſue of Randal the deviſee, who w 
dead without iſſue, the reverſion on his death taking eff 
in in John as heir at law of the teſtator ; the df 
olition of John by will was good; but ſuppoſing the wi 
to mean the fon of Randal the nephew, that John bei 
tenant in tail under the will, and not having done any d 
to bar the entail, the plaintiff has a title as being t 
eldeft ſon of John. _ * 
The maſter of the Rolls (a) decreed in favour of f 
plaintiff : on appeal to lord chancellor, he directed an iſh 
to try the matter of fact, which of the two perſons 
meant by the teſtator, and ſaid, it was a matter that |; 
properly in averment, and was determinable by circum 
ſtances, ing the intention of the teſtator, one way 
other; the will was made in 1658, and the parties not be 
ing able of either ſide to furniſſi themſelves with any 
dence, tending to clear up this point; it was agreed be 
tween them to bring the matter on, for the opinion of 
court, upon the legal conſtruction of the words, as the 
appeared on the face of the will. 
The attorney-general for the plaintiff. inſiſted, that R 
dal the deviſee was tenant in tail; the uſe he made theret 
was by inferring from thence, that if the teſtator had mat 
the deviſee tenant in tail, an eſtate which in it's nature 
_ cluded a limitation to all the iſſue of the deviſee, he cout 
never intend likewiſe to limit a remainder by purchaſe ! 
the ſecond ſon of the deviſee, who could otherwiſe take 
iſſue in tail, nor was it poſſible elſe that remainder ct 
ever take place in poſſeſſion, becauſe it could only take d 
fe& on the death of the firſt devifee without iſſue, wal 
ſuppoſes the remainder-man then dead. | 
o prove that the ſubſequent words of limitation, 
the heirs- males of his body, annexed to the preceding ut 
tation to the firſt heirs-males of his body, would not c 
trol the former words, and make ſuch firſt heirs-m 
take by purchaſe, who would otherwiſe take by Jumutation 
he cited the caſe of Goodright v. Pullen, B. R. 13 Geo. 
Nicholas Liſle deviſed the premiſes to his wife for life, 
mainder to his kinſman Nicholas Liſle, for the term 
His. natural life, and after his deceaſe, to the heirs-males 


Deviſes. 


boch of the faid Nicholas lawfully to be begotten, and 
heir for ever. But in caſe the ſaid Nicholas die with- 
ch heir-male, then he deviſes to his kinſman Edward 
tor life, and after his deceaſe, to the heirs-males of 
is body lawfully begotten, and his heirs for ever; and in 
Fault of ſuch heir-male, remainder over, &c. it was held 
e. that Nicholas the firſt deviſee was tenant in tail. 

Mr. Fazakerley of the ſame fide, to prove that the 
nds firſt betrs-males were proper words of limitation, 
bd the caſe of Dubber v. Trollop. Sir Thomas Trol- 
wing five ſons, deviſes the manor of Caſwick to his 
Wl fon William for life, and from and after his deceaſe, 
the firſt beir-male of his body; it was held in that caſe 
the court of Common Pleas, that William was tenant 


tal, and on a writ of error brought, that judgment was 
med in B. R. M. T. 1735. 


ſai 


hable from the preſent : in that of Goodright v. Pullen 
Fug es no ſuch word as iu; in that of Dubber v. Tral- 
no ſubſequent words of limitation annexed to the 


Lord Chancellor. This caſe will depend on the words 
the will with regard to the perſon intended by the teſta- 
| bythe name of Randal, and the legal operation of the 
nds Wade uſe of; and a court never conſtitutes a deviſe 
W, unleſs it is ſo abſolutely dark, that they cannot find 
[the teſtator's meaning. 

The proviſion of the payment of the legacies (by the 
do whom the eſtate ſhould come) to his brothers 
© "I fiters, and to John, &c. is, as has been inſiſted on 
the plaintiff, a very ſtrong expreſſion of the intent of 
party; for as here is a ſpecification of the children, it 
mean the brothers and ſiſters of Randal Minſhull, 
deſt ſon of Randal Minſhull the nephew, and could 
CF intend to mean every takeg. For ſuppoſing the 
to mean the ſecond ſon of the deviſee, as there is 
Wy an eſtate-tail created priop to any intereſt he can 
um, (whether the words fit beirs-males are conſtrued 


a ] W of limitation or 3 ; an eſtate which may 
e for a greater number of, years, in all probability, 
ation.” any failure of iſſue, it would be a moſt abſurd 
Jeo. uo charge a perſon, at ſo great a diſtance from the 
fe, . with the payment of money to perſons then in be- 


þ Whom the teſtator could hardly ſuppoſe would be liv- 
ales the time of the title accruing to ſuch ſecond ſon. 
Fie%other hand, there is nothing extraordinary in 
You I. 1 char ging 


. 


Mr. Chute e contra :. both the caſes cited are diſtin- | 


A coutt never 
conſtrues a de- 
viſe void, unleſs 
it is ſo abſolute- 
ly dark, that 
they cannot find 
out the teſta- 
tor's meaning. 
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n firſt deviſee, or upon a ſuppoſtion 
his death without iſſue, in the life of John, in charein 

ohn with the payment of thoſe ſums, which raiſes a yer. 

ng preſumption that John was the perſon intended 1; 
take under the limitation to the ſecond ſon of Randal, 

It has been objected againſt this conſtruction, that Ic 
will then be deviſee of the eſtate, and entitled to the 50 
likewiſe, which the teſtator could never intend ; but 
words muſt be taken reddendo fingula fingulis, and Ja 
to have the 20/. only in caſe of the firſt deviſee's right tz 
king effect in poilethon, and the determination of the p 
ceding eſtates then in being at the time of making the yi 
It is much more natural likewiſe that the teſtator, when 
was making a diſpoſition of his whole eſtate, having 
nephew who had two ſons, ſhould ſettle it ſucceffively 
both the ſons, than ſtop at the firſt, without extending i 
entail, or diſpoſing of the reverſion, 

Whether the firſt deviſee was tenant for life, or in tai 
is a queſtion proper to be conſidered, and the determin: 
tion of that point will certainly give great light into tl 
matter, and clear the way towards the conſtruction of tl 
will on the other point, in the manner it has been in 
ed on. 

I am of opinion the words of limitation, ſuperadded h 
to the preceding words of limitation, will certainhynot 
themſelves make the fit words of purchaſe, but the ſubl 
quent ought to be rejected as redundant and fuperfiuous, 

® 1 Co. 66. b. In Archer's caſe *, an eſtate was limited to Robe 

Subſequent Archer, the firſt taker, expreſsly for life, to which gre 

Wor mis regare is always had in determining whether an eſtate f 

the legal opera- life or in tail paſſes. 2dly, In that caſe it was to the 1 

tion of the pre- bein- male of Robert only, not heirs as here; nor will 

limitztion, un. {ſubſequent words of limitation affect the legal operation 
les the word the preceding words in any caſe of this kind, unlels 

_ 1 inthe word heir is made uſe of in the ſingular number, or tl 

bes, or an ex. is an exprels eſtate for life limited to the firſt taker. | 

prels eſtate for true, in Shelly's caſe , Anderſon Ch. Juſt. puts thus 

_ 8 If there be a limitation to the uſe of a man for life, 

+1 Co. gg. b. After his deceaſe to the uſe of his heirs, and of their hel 

& 95. b. Þ females of their bodies: in this caſe, theſe words ( 
heirs) are words of purchaſe, and not of limitation 
then the ſubſequent -words (and of their heirs- femalet 
their bodies) would be void. That appears to be 2 
only put by Anderſon, and no reſolution of that Ki 


but beſides, there the ſubſequent words vary — 
: p 
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qreeding limitations, and alter the courſe of ſucceſſion and 
gjoyment of the eſtate. 7 8 

There are ſubſequent words of limitation annexed like- 
eto the ſecond ſon, which ſhews the teſtator had no in- 
on they ſhould operate in deſtruction of the former 
ads, No ſtreſs at all is to be laid on the word fir/# ; there 
many authorities for that purpoſe, and the caſe of Dub- 
F Fiollop is a very ſtrong one; there the word beir 
wo was uſed, not heirs. The word firft means only that 
ey ſhould take in ſucceſſion, according to the priority of 
lint and ſeniority of age, and is unneceſſarily providing 
by what the law itfelf does. | 

Decreed for the plaintiff. 


October the 28th 1738. 


Purſe v. Snaplin. Et e contra, 


ga ROW LAND, on the 23d of February 
A. 1734, made his will in theſe words: I Robert 
Rowland do hereby make my will, diſpoſe of my eſtate, 
in manner following, viz. Firſt, I give and deviſe to 
m nephew Robert Snaplin, and his heirs, my freehold 
* nd copyhold eſtates, (by the ſeveral names and de- 
# (riptions therein mentioned). Item, I give to my niece 
Ann Snaplin 5000. in the old annuity-ſtock of the 
# douth-Sea company.” And then after two or three 
mervening legacies of ſtocks of different kinds, teſta- 
br ſays, „I give to my couſin Robert Purſe Soool. 
n the old annuity-ſtock of the South-Sea company, and 
the reſt and reſidue of my eſtate, both real and perſonal, 
gie, deviſe, and bequeath to my nephew Robert 
1 247 his heirs, executors and adminiſtrators, and 
© made Robert Purſe executor.” 


why towards payment of the legacies to A. S. and R. P. 


The teſtator, at the time of making his will, and at his 
dach, had only 5000“. in old South-Sea annuity-ſtock, 
mich Anne Snaplin, now the wife of Charles Townſend, 
Rims under the will of Robert Rowland; and Robert 
Purſe brings his bill for the legacy and account of the eſtate, 
Milling to retain the ſame for his own uſe, for his legacy 


3 Q2 defendant 


483 
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No ſtreſs to be 
laid upon the 
word vt, 
means only that 
they ſhould 
take in ſucceſ- 
ſion, according 
to priority ot 
birth, and ſe- 
niority of age. 


CA8 RE 188. 


Robert Row- 
land gives to 
his niece A. S. 
50001, iu the 
old S. S. annui- 
ty-ſtock of the 
S. S. company, 
and to his 
nephew R. P. 
50001, in the 
old S. S. aunui- 
ty. ſtock of the 
S. S. company. 
At the time of 
making his 
will, and at his 
death, teſtator 
had only goool. 
in old S. S. an- 
nuity- ſtock. 
They are to be 
conſidered as 


wo diftinct legacies, and A. S. and R. b. are entitled to have them made good out of the 
aon aſſets, and the executor directed to purchaſe, out of the perſonal eltate, 5000l. old 

d.anouities, and transfer one moiety to A. S. and the other moiety to his own uſe, and the 
Wool. old S. S. annuities, which the teſtator died poſſeſſed of, to be applied proportions 


0 $0007. old South-Sea annuity- ſtock: in which caſe the 


484 


[ 475 ] 


Miſtakes in 

making wills 
are never to 
ſuppoſed, if 
any conſtruc- 


tween the plaintiffs Robert Purſe and Anne Sraplin (wife 


the ſaid 5oool. South-Sea annuity, and pay one moiety 


Deviſes. | 
defendant Anne inſiſted, that the plaintiff ſhould, out 
the teſtator's perſonal eſtate, purchaſe 50001. in old Sout 
Sea annuity» and transfer the ſame to her, and d.. 
81 from the death of the teſtator. 7 

naplin, the reſidu legatee, inſiſted that 4 
teſtator only deſigned to give 2 old — > 
annuity-ſtock as he was actually poſſeſſed of at the time i 
making his will, and that no part of the perſonal es 
ought to be applied in the purchaſe of 5000). in old South 
Sea annuity-ſtock. | ER Os 

The maſter of the Rolls decreed an account of the per. 
ſonal eſtate of the teſtator ; arid as to the two legacies o 
5000. each in old South-Sea annuities, reſerved the con 
fideration thereof, The maſter reported that the perſon 
eſtate was more than ſufficient to pay all legacies. 

The cauſes coming on the 22d of December 1738, hi 
honour was of opinion, that there could be but one 5000] 
old South-Sea annuity paſs by the will, and that the 5000 
old South-Sea annuity which the teſtator had at the time 
of his death, and the intereſt fince, muſt be divided be 


of Townſend) and that Purſe ſhould transfer one moiety a 


the intereſt to Charles Townſend and Anne his wife. 
Robert Purſe and Anne Snaplin, becauſe they had nd 
5000/7. old South-Sea annuity-ſtock each made good te 
them, appealed from this part of the decree. 
Lord Chancellor. The general queſtion here is, If thi 
two legacies of 500017. are to be dae as two gifts 0 
the ſame individual ſum and quantity, or different ſum 
and quantities? If they are gifts of the ſame individu 
ſum, the decree is right ; if they are different and diſtine 
ſums, the reaſon on which that decree is founded, total 
fails. - | 
The firſt and primary thing to be conſidered is the in 
tention of the teſtator; and as to that I can have no doub 
he has, in very plain words, given 5000/7. to the one ant 
to the other. I believe it will not be denied, that when I 
wrote the firſt clauſe, he deſigned to give Anne Snapli 
Sooo. how can it then be thought that he had not til 
ſame intent as to Robert Purſe, when he wrote the ſecon 
clauſe, where he has uſed the ſame words? | 
It was urged, that when the teſtator had miſtaken whi 
ſtock he had, and what he had before given ; but miſtake 
in making wills are never to be ſuppoſed, if any conſtruc 
tion that is agreeable to reaſon can be found out. If 4 


ies a ſpecific individual thing which he has not, this is 
ihn miſtake; but ſuch argument is never to be uſed ex- 
G h neceſſity, and where it is not to be avoided : 
* teſtator ſhall not be charged but from neceſſity with 
wetfulneſs, and here there are ſcarce two lines interven- 
between the two legacies now in queſtion, ſo that there 
no poſſibility of the teſtator's forgetting. 

The firſt objection is, that the teſtator by the ſecond 
Loſe intended to diſpoſe of the ſame 5000/. old South- 
2 annuity-ſtock, and to make Anne Snaplin and Robert 
urſe jointenants. 0 

But this argument is inconſiſtent with the former way 
Fxccounting for it, either by miſtake or forgetfulneſs, and 
wks the teſtator guilty of the greateſt A If that 
bl been his intent, when he wrote the ſecond clauſe, he 
t have uſed very plain and expreſſive words to ſhew the 
une of his intention. 

[think therefore his intent was clearly to give 5000. 
ſuth-Sea annuity-ſtock to Robert purſe ; and the quſtion 
is, If ſuch intent can have effect? 

Frery clauſe in a will ſhall be conſtrued fo as to take ef- 
& according to the teſtator's intent, if it is conſiſtent 
th the rules of law ; and a teſtator's power over his per- 
ul eſtate is exceeding free and clear from many reſtraints, 
ich the law lays upon real eſtates. 

This brings me to the ſecond objection, which is, that 
le teſtator had only 5oool. old South-Sea annuity- 
ct, either at the time of making his will, or his death, 
2 a. will is relative to what the teſtator had at thoſe pe- 
W ot ume. 

n anſwer to this it is to be obſerved, that the teſtator 
&not uſed in either bequeſt the word mine, ſo as to de- 
mine the particular property; and the civil law makes 
Fat uſe of the inſertion or omiſſion of this word in lega- 
B*: and where the words are general, it may be taken 
n imjunction to the executors to purchaſe, and make up 
of the aſſets what he had bequeathed, though he had 
wot in ſpecie at the time of his death, and as an indica- 


U 1 


7 


* 


2—— — — ——T 


*Domat, ad vol. 159. ſec. 21. When a teſtator bequeaths a certain 
i which he ſpecifies as being his own, the legacy will not have its ef- 
less that thing be found extant in the ſucceſſion, For example, if 

kad ſaid, * I bequeath to ſuch a one my watch, or my diamond ring,” 
lat there were not found in the ſucceſſion either diamond ring or 
=, the legacy will be null. But if he had ſaid, I bequeath a diamond 
Wera watch,” the legacy would be due, and would have its effect. © 


tion 
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tion that is a- 
| to rea · 
on, can be 
found out. 
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Every clauſe in 
a will ſhall be 
conſtrued ſo as 
to take effect 
according to the 
teſtator's in- 
tent, if it is 
coaſiſtent with 
the rules of 
law. 


485 Deviſes. 
ion how the teſtator would have his aſſets diſpoſed of 
©”, theſe legacies to Anne Snaplin and Robert Purſe may w 
my take effect as directions to the executors to pur 
chaſe 5000l. old South-Sea annuity-ftock, or ſo much 
was wanting to make up the ſum bequeathed. In 2 Dn 
title Legacies, p. 159. ſec. 18. deviſe of a thing not 
rerum natura, during the teſtator's life, held good. Vi 
Swinburne”s third part, laſt edition, 173, 179. 
Theſe reſolutions are grounded on the rule of the ci 
Jaw, in regard to legacies conſiſting in quantity and ami 
ber; and there is a great difference between teſtator's M 
ſeribing the quantity in general, and his determining 
particularizing it by the word mine. If the ſurplus of tl 
teſtatot's perſonal eſtate would not have held out (ufc. 
to make up their legacies, it would have been a very (tror 
obyection ; but the caſe is delivered from that difficulty 
the maſter's report, that it is ſufficient, and then in cor 
ſcience all his legacies ought to be ſatisfied and paid. 
The third objection is, that this legacy to Robert Pu 
is a ſpecific legacy, and therefore, if not found among 
the teſtator's aſſets, muſt fail. To this I anſwer, T 
there are two kinds of gifts, which by us are reckoned ut 

Where a parti- der the name of ſpecific legacies. 
cular chattel's Firſt, When a particular chattel is ſpecifically deſcribe 
Foe . 2 and diſtinguiſhed from all other things of the fame kind, 
rw For from all other things of the ſame kind, and is not found among the teſtate 


effefts, it fails; or if given firlt to A. and then to B. they mult divide it; or if diſpoſed | 
in the teſtator's lifetime, it is an ademption of ſuch legacy. wen 


—— 


Secondly, Something of a particular ſpecies which t 
executor 3 by delivering ſomething of the lat 
kind, as an horſe, &c. „. A 
The firſt kind may be more properly called an individ 
legacy, and if fuch ſo bequeathed is not found among! 
teſtator's effects, it fails; or if given firſt to A. and i 
to B. they muſt divide it; or if it is diſpoſed of in the! 
of the teſtator, it is an ademption of ſuch legacy. 
this gift is not "confined to the partieular oO. old 80 
Sea annuity- ſtock which the teſtator had, and ther: 
does not fall within the firſt rule, but the ſecond, ie 
of a more liberal nature; it is a legacy conſiſting in qul 
oy and number, and not confined to the ſtrictneſs of 
firſt rule,* Ms 


tt. 
— 


1 _- * — 


In the caſe of Partridge v. Part Rdge, November 1736, eng: a 
A bequeathed 10001. South- Sea Rock to his wife for life, with 2 Phi 


Deviſes. 


The latter part of the opinion in Partridge v. Partridge, 
«4 authority directly in point with the preſent caſe ; and 
| ink there is no real- difference between the caſe of a 
urs having only one 5ooo!. ſtock and deviſing two 
ol. ſhock, and the caſe of a teſtator's having no ſtock 
il, and deviſing ooo. or any other quantity of ſtock. 

The fourth objection is, that in the other parts of the 
dee teſtator had given to ſeveral perſons ſeveral quan- 
ok ſeveral ſtocks, and in each had given the exact 
in he was poſſeſſed of, and therefore it muſt be intended 
the preſent caſe he meant to give no more than he 
Air had: but I think that objection turns quite the con- 


12 objection is, that one of theſe two legacies is 
heciick legacy, and it is abſurd to ſay, that the ſame 
ds ſhall make one a ſpecifick, and one a general legacy. 
Jut the ground of this objection fails, for neither of 
e is a ſpecifick legacy, within the ſtrict rules, for the 
hn before mention The teſtator intended 5ooo!. 
uth-Sea ſtock, which he was poſſeſſed of, ſhould be ap- 
in ſatisfaction of theſe legacies as far as it would go; 
gif he had given 5000/7. in money to Anne Snaplin and 
um Purſe, and had only 5000/7. that muſt have been 
ed as far as it would go; and the executors, if the 
bt -— = muſt have made up the reſt : ſo it is 
tlus caſe. 

The fixth objection is, that this caſe was like money 
pen in ſuch a cheſt, and that the ſtock was deſcriptio laci; 
here it muſt be taken as the deſcription of the thing 
wa, for the reaſons before mentioned. | 

The ſeventh objection is, that there was no reaſon why 
Exel. South-Sea annuity ſtock ſhould be given to Robert 
We, any more than Sooo“. in money, there being no 
cular truſt or uſe created. 


PR 


* * — 


vole of it among his children. At the time of making his will he 
tool, South-Sea ſtock: he afterwards ſold out 16001. and then re- 
Natel enough to make up the ſum given. Then came the act of . 
ant for converting ſome part of South · Sea ſtock inte annuities, 
Win was, If the altcring the ſtock according to the act of parliament 
wan ademption pro tanto“ and adjudged not. The ſale by the father 
Nkewiſe adjudged no ademption, for the deviſe of ſo much South- 
lock was deſcriptive of the nature and kind of the thing deviſed, 
Ae the particular ſtock which the teſtator had: and if at the time of 
iz his will, or death, the teſtator had ho ſtock, this would have 
ned to @ direction to the executors to purchaſe ſo much, according 
8 terms of the deviſe,” 
e But 
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4 


In our law par- 
ticular legatees 
ate always pre- 
ferred before 
the reſiduary 
legatees, (tho? 


erwiſe in the 


Roman law) 
the reſiduum 
ing con- 
ſidered hy us 
as the glean- 


ings of the teſtator's eſtate, 


ſhall be conſidered as a legacy of quantity and num 


was actually poſſeſſed of, and it was of great weight in! 


®* Vide caſes in 


equity, Guns His lordſhip directed that fo much of the ſaid orda 


Talbot, 252, 
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But theſe, though true, are no objections. Weg 


Devi 


to account for the teſtator's reaſons, but to follow 
tent as near as it can be found out; but if a com 
may be allowed, it was to preſerve an exact equally 
tween the two legatees, as they were equal in dep 
relation to the teſtator. 

'The eighth objection is, that if this conſtrudig 
vails, there will be little or no ſurplas3 but if that f 
be the caſe, it is of no weight, for in our law pan 
legatees are always preferred before the reſiduary leg 
(though it was othewiſe in the Roman law) the r; 
being by us conſidered as the gleanings of the telly 
eſtate : beſides, here all his real eſtate is given em 
to the reſiduary legatee by name. 


Theſe two legacies therefore are to be conſidered a 
diſtinct legacies, and Anne Snaplin and Robert Purle 
intitled to have them made good out of the teſtator's al 
But this is not ſuch a general rule, as that ſtock 


and therefore I perfectly agree with the caſe of Afhtan 
Aſhton, where the ſtock was to be ſold and land 
chaſed ;- the teſtator there intended to give only whit 


reſolution, that a truſt v declared to ſell and diſpoſe 
and it could not be ſuppſed that the teNator intended! 
executor ſhould buy ſtock, and immediately ſell it a 
and buy land with the money *. 


relates to the 5000/. old South-Sea annuity-ſtock, gut 
Robert Purſe and Anne Snaplin, ſhould be reverſed; 
declared that they are intitled each of them to 50000 
South-Sea annuity-ftock, to be made good to them out 
the teſtator's perſonal eſtate; and that the Foo. 
South-Sea annuity-ſtock, which he died poſſeſſed of, ol 
to be proportionably applied towards payment thereof, 
Robert Purſe to transfer one moiety of the 

the dividends. to Townſend and Anne his wife; and 
Robert Purſe do, out of the perſonal eſtate, pur® 
5oool. old South-Sea annuity-ſtock, and transfer 
moiety to Townſend and his wife, and the other mo 
his own uſe : the maſter to compute how much thec 
dends of 5000. ftock, from a year after the teſtat 
death, would have amounted unto, and Robert uk 


F 
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molety thereof to Townſend, and retain the other EF 


* deviſes of lands fo2 payment of debts. 


| Ridout widow, and executrix of Wil- r 
__ "Ridout, 4 2 7 P laintiff. 
a ime and others, = - Defendants. 


ILLIAM RIDOUT who died ſeiſed in fee of C452 189. 
the reverſion of ſeveral eſtates in Somerſetſhire, 
ell them to two perfons and their heirs, to the uſe 
elf for life, and afterward to the uſe of ſuch perſon, 


for ſuch ſes as he by will ſhould I and 
ei. the ſaid premiſes to Robert and 
arc br and their heirs, in truſt for the plaintiff 
: aſt 


d 1 erwards for a term of 2000 years, m truſt, 
Pure od with the conſent and direction of the plaintiff, teſ- 
s witing under her hand and ſeal, in the preſence 
k ee witneſſes, for raiſing ſuch ſums as ſhould be 


pit neceſſary for diſcharging his debts, with remain- 

wer, and appointed the plaintiff executrix and reſi- 

lepatee ; and died ſoon after without iſſue. 

te defendants ſet up ſeveral demands upon the eſtate 

Mam Ridout, and particulagly the defendant Dowd- 

wo claimed by bond and etherwile. 

xd Chancellor, A teſtator in the firſt part of a will A. by bis will, 


bis wife an eſtate for life in particular lands, and in a gives an 


ſtate for life to 
liter part creates a term for years, to take place from bis wife, and in 


ly of his death, in truſt for raiſing ſums of money to the latter part 


ge his debts, in ſuch manner as the wife ſhould urn r pas, 
ed; ' ment of debts 


to take plate from the day of her deaths 


WW queſtion is, Whether the wife is intitled ta have 

ate for life diſcharged of the term? 

Wnithſanding the teſtator has in the outſet of his will The term tho? 
ber an eſtate for life, yet I am of opinion the term, | <5" 2p 
Wlubſequent, ſhall take place of the wife's eſtate for of the wife's 
and it is plain it was his intention it ſhould be ſo, by «ſtate for life, 
ule of theſe-words, the term to take place from the 2 An 
Wis death, and it is immaterial how a teſtator places for raiſing mo- 
eral deviſes in -a will, becauſe the whole muſt be ney. Its im- 
: 0 together, fo nn we make it conſiſtent ; and here material how a 
int fubſect to a bare naked term only, which might TUE rae 


of ſome doubt, but to the truſt of a term to the ſeveral de- 
W 1, | 3K raiſe viſcs in a will, 


490 Desen. 
becauſe the raiſe money for diſcharging the teſtator's debts; and 


tuo 1 words that follow, in ſuch manner as his wife ſhould tr; 

gether, ſo as to do not intend the wife ſhall have a power of exempti 

make it con= her eſtate for life, but only that ſhe may raiſe it in 

— moſt convenient method, either by mortgage, or other 
wiſe. | 

His lordſhip decreed, If the perſqgal eſtate of Will, 

Ridout is not ſufficient to pay his Whts, that the truſte 

ſhould ſell the term of 2000 years to make good fuch d 

ficiency. 


Nee 


May the 3d 1738. 


Blatch and Agnis, in behalf of themſelves, 
and all other creditors of Francis Elliot I Plaintiffs, 
deceaſed, - is 

C665 a Wilder and others, = — Defendant 


A teſtatot de- * —obo$g ELLIOT being indebted to the pli 
viſes all his real I tiffs by bond and note, and to ſeveral other perſo 
and per'9na 1g and being ſeiſed in fee in divers lands, part freehold, 
for payment of part copyhold, and of a conſiderable perſonal eſtate, ha 
his debts, and ing duly ſurrendered the copyhold, made his will, at 
Ae Eendant exe. thereby deviſed all his real and perſonal eſtate, wheth 
cutor ; the per- freehold or copyhold, to be ſold for payment of his debt 
ſonal eſtate not and appointed the defendants Wilder and Agnis executo 
being ſufficient, . - Sims 

a bill brought Wilder alone proved the will, and took upon him thee 
by bond and cution thereof; and the perſonal eſtate not being ſuffici 


note creditors 


to pay his debts, the plaintiffs bring their bill to be p 
— their their reſpective demands out of the teſtator's real eſtate, 


demands out of | 
the real eſtate, The queſtion, Whether the executor can 75 the ſame, as the teſlator| 
given it generaliy to be ſold, without directing who ſhould fell. 


The defendants admit the will, but Wilder the ex 
tor ſubmits it to the court, whether he can ſafely proce 
to a ſale of the eſtate, in regard the teſtator had o 
given it to be ſold generally, without directing who ſho 
ell the ſame. : | 
Mr. Fazakerley inſiſted the executor ought to fel, 
for this purpoſe cited 2 Fo. 25. 2 Leon. 220. | 
The money Lord Chancellor. I am of opinion, that money ar 
ariſing from the from the ſale of lands deviſed to an executor for that | 
Pont», whey poſe, or which the executor is impowered to ſell, are f 
hands of the aſſets in his hands, and adminiſtrable as ſuch, and f 
men.. money, &c. being aſſets likewiſe in the ſame manner " 
preſent caſe, it is a very reaſonable conſtruction, — 


eto ſhould be the perſon who ſhould make the ſale ; 

therefore I decree that in caſe the perſonal eſtate ſhould 

Abe ſufficient to pay the debts, and legacies, that then 
boreal eſtate of the teſtator, both freehold and copyhold, [ 421 ] 
ll be fold, and likewiſe that the executors and the heir 


Ll join in the fale, and all other proper parties as the 


Fa It was agreed in this caſe, that where lands are deviſed Where lands 
(Wb raſtees to be ſold for payment of debts, and the heir at ES 


ui an infant, he has no day given him to ſhew cauſe ſold for pay- 
„ his coming of age; otherwife where here is no deviſe m*-nt of debts, 
# lands expreſsly to any particular perſon, for in that cafe _ — we 
u has; and this being one of theſe caſes, his lordſhip no day to ſhew 
lected the infant, the cuſtomary heir of the copyhold pre- cauſe when he 


e to join in the (ale thereof on attaining 21, unleſs don if of legs 


An fix months after he ſhall attain ſuch age, he ſhew are not deviſed 
wad cauſe to the contrary, and the purchaſer of the copy- *2 en) particu- 


lar perſon, it is 


ain the mean time to hold and enjoy the ſame. other wile. 
- November the 21ſt 1739. | 


Bateman V. Bateman and others. Casr 191. 


OBERT. BATEMAN by his will taking notice . proviſo in | 
that he was ſeiſed of a copyhold, and that he had that if his per- 
inendred” the fame to the uſe of his will, directs that the 3 eſtate, and 
kl copyhold ſhould remain, one third to his wife for life, c ati“ 


ad the other two thirds to his fon, paying to his two not pay his 


executors to 


lays, provided, that if my perſonal eſtate, and my houſe raise che fame 
lands at W. ſhould not pay my debts, then my exe- out of his copy- 
* to raiſe the ſame out of my ſaid copyhold pre- hold premiſes. 


Lord Chancellor. The queſtion is, Whether this latter The feng not 


Ad Chan being ſufficient 
Giſe will intitle the executors to ſell the copyhold eſtates ? = A 


Mm of opinion it will, for as the rents are not near teltato!'s debts, 


| oof to diſcharge teſtator's debrs, theſe words will give . 
do Cuſtees. a power to ſell, to ſatisfy the teſtator's inten- a power to ſell 


Nek paying his debts: therefore let an account be be copyhoid 

Wen of the rents and profits of the copyhold eſtate, de- his intention of 

ed by the will of Robert Bateman for payment of his paying his 
and if there is not ſufficient to pay his debts, I do debe. 

bare that the copyhold eſtate be ſold, and the money ariſ- 

1 ſuch fale be applied towards ſatisfaction of what 


found due. 


3R 2 (E) Ot 
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Wwohters 1 500. apiece at 21, but by a latter clauſe in the debts, then bis 
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[ 422 ] (C) Df executory* deviſes of lands of inheri 


| Michaelmas Term 1737. 
Ca 192. Hayward v. Stillingfleet. 


W. H. by will WIr HAY WARD ſenior, by his 


7 2 gave 100. to his daughter Frances, and 40 


Frances, and between two other daughters, and deviſes his land 


4591. between in truſt for a term of gg-years, with a power to raiſe a 


davemers, ang term, upon this ſpecial truſt and confidence, that if 
then deviſes bis wife ſhould within 4 years after his deceaſe pay off, or 

land in trult for cure to be paid, the ſum of 5501. to the (aid truſtees, f 
years, with the benefit of his faid daughters, then he gives all l 
power to raiſe lands to his wife for her life, and after her death to Wa 
Si Led, dh it ter Hayward his ſon, and his, heirs-male and female, 

his wife ſhoulg for want of ſuch iſſue, to him and his heirs for ever, f 


wy 6 youre ſaid term to wait on the inheritance, and the truſtees t 
y off the i 
* A 2 over as aforeſaid, and the fortune of each daughte 
lands to goto upon her death to go to the ſurvivor. 
her for life, | | 
and after her death to W. H. his ſon and his heirs-male and female, and for want of fud 
iſſue, to him and his beirs for ever. | 
This is a conditional limitation in the wife, taking place as an executory deviſe, andt 
freehold deſcended to the ſon as Jreir at law to the teflator till the 4 years were clapſed, ( 
his wife had perfor med the condition, as # part of the inheritance undiſpoſed of, and | 
this deviſe the ſon had a good ctate-tail in the inheritance, expectant on the determina 
of the term of gg years. | 


The wife did not pay the money. 

And ſome years * a bill was brought againſt Wale 
Hayward the Ather of the plaintiff, for the 550). and 
decree was made for the ſale, and after the payment 
this ſum, the reſidue was to be laid out for the beneiit 
Walter Hayward then an infant, and father to the pl 
tiff. The eſtate was accordingly ſold to Mrs. Stillingfit 
for 6101, the 550/. firſt paid off, and the reſidue appus 
according to the decree. 

The plaintiffs father when he came of age, in cc 
ſideration of his confirming the purchaſe to Mrs. Stilling 
fleet, and conveying the remainder of the term, to pie 


8 


— — 


„vide Fearne on Cont. Rem. 163. 167. 295. 297. 298. 299. 301. 903.30 
305. 306. 319. 314. 31. 321. 323. 349, 351: 386. 375. 378. 9 


394. 396. 398. 400. 406. 418. 420. 43. 433 and the various a) þ | 
there mentioned. 3 Blackſtone's Rep, 188. 201, 643. 2 Black le 
Rep. 704. GS J 


* | 


Deviſes. 


us the merging thereof, to truſtees appointed by her, re- 
Fel the þ0/. being the reſidue after the ſum of 5 50ʃ. 
A and paid to the daughters. <4 
Mrs. Stillingfleet deviſes the fate to the defendant 


| 1 . 4 bill is brought by the grandfon of the teſta- 
x and heir at law of the ſon, for the reverſion. of the 
deritance after the term for 99 years, and for an account 
what timber has been cut down, and for an injunction 
y waſte for the future, and for the dehvery of the 
and writings, and for an aſſignment of the ſaid term, 
ul the defendant the deviſee, of the purchaſer of term 
« inheritance from the plaintiff's father, the ſon of the [ 423 ] 
ſtor, there being no fine levied to the purchaſer by 
Vater Ha „ and ſhe having notice, at the time of 
te purchaſe, of the eſtate- tail. Tr | 
Mr. Brown for the plaintiff inſiſted, that this is not ſuch 
ent condition with reſpe& to the eſtate-tail, as 
uſt be performed by the tenant in tail, before he can be 
titled, but at moſt a charge only upon the eſtate. That 
| teſtator, in conſequence of his wife's paying the 5 50. 
je her an eſtate for life, and if ſhe did not pay it, could 
' orer intend that the ſon ſhould not have the eſtate upon 
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ng this 550%. A term of 99 years created, with z 
„ider over; if the tenant for life paid not the 5507. 
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i 2 refuſal of this eſtate, and it ſhall go over to the re- 
nder man. The truſtees have a power to raiſe it by 
tor mortgage of all or part of the eſtate, and after the 
ey was raiſed, they were to aſſign over the truſt, either 
tte requeſt of the wife, or the ſon. If the wife ſhould 

nd WW requeſt, then at the requeſt of the ſon, which ſhews 

at ily, that the father had provided for the contingency 

tit ite mother's not paying. The intention of the teſtator 

| 8, that the money could be raiſed at all events, and to 

a complete ſettlement of his whole eſtate. It is not 

raded by the defendant, that there has been a fine 

IK, or recovery ſuffered of this eſtate, but only a co- 

| Oat by the plaintiff's father, who ſold it to levy a fine, 

—_—_' covenant by tenant in tail can bind the iſſue in tail. 
. ttorney-general for the defendant. 

lave often heard it laid down here, that this court 

et entertain a bill, where the demand is under 10/. 

obe plaintiff's own witneſſes do not pretend to ſay that 'Þ 

under cut down amounts to more than 3os. in value. 1 

lather of the plaintiff conveyed the eſtate to a fair and 1 

Ae purchaſer, and therefore the plaintiff who is a i 

mere * 
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( 424 ] 


to a condition, or a limitation, and whether a conditi 
precedent or ſubſequent ? Now I think they cannot ci 
à condition ſubſequent, for the heir at law to whom 


Deviſes- 


mere volunteer, claiming under a perſon whe might he 
barred him by a fine, ſhall not overturn a purchaſe for a vali 
able conſideration. The whole inheritance of the ; 
was ſold for 6601. Can it be faid then that the wife had , 
benefit from an eſtate for life, chargeable with g50l. whe 
the whole inheritance is worth but 660“? ſo that it ance, 
plainly to be the intention of the teſtator, to make 2 w 
vition for his daughters, without regarding any of the | 
mutations of this eſtate. He then called for the deed} 
which the plaintiff's father conveyed the eſtate to 
Stillingfleet the purchaſer, and read out of it the covenx 
8 the part of the ſeller, to levy a fine in the term fi 

wing. | | 

He concluded with ſaying, that the eſtate for life to f 
wife, and all the eſtates concomitant upon it, depended 
a contingency, the payment of the 550/. and as that 
not paid, the limitations cannot be ſaid to have take 


ace. 

Lord Chancellor. The only queſtion is upon the tit 
and when that is determined, the decree as to the matte 
prayed by the bill will follow of courſe, and it depend 
upon the limitations in the will of old Walter Haywat 
Je plainly declares his intention in the beginning, to d 
8 of his whole eſtate at all events; after this he gives 
is three daughters 550. to be paid out of his lands 
Cranbourn, and then appoints the manner of raifingi 
and fays, if his wife pay the 550/. within 4 years after 
deceaſe, then he gives her an eſtate for life, out of thei 
heritance of his land, If it be a condition, it is inſiſt 
it is annexed to the term for ninety-nine years, and ti 
he intended to give his wife an eſtate in the term; Þ 
I think this cannot be ſo conſtrued contrary to the word 
for though it is aukwardly expreſſed, yet he meant to c 
an eſtate for life out of the inheritance of the eſtate, a 
not out of the term. 

The queſtion is, Whether the words of payment amol 


eſtate- tail is after given, muſt be the perſon to enter 5 
defeat the condition ; becauſe an eſtate of freehold - 
ceaſe without an entry for a breach of the condition, 4 
here has been no entry, and this would deſtroy the wil 
intention of the will, which would not at all ſerve Rl 
plaintiff, nor can it be a condition precedent; for "y 
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+ if there was a breach, no body can take advantage 
| + but the heir at law, for a deviſee cannot, and ſuch a 
Auction would defeat the eſtate tail. And wherever 
. is a limitation with remainders over, made in the 
of a condition, which would be conſtrued as a con- 
won if could effect, it ought to be conſtrued as a 
mitation, if they cannot. 

am of opinion that this is a conditional limitation in 
be wite, taking place as an executory deviſe : for it can- 
ot be a * remainder, for that can never depend 
bon an eſtate for years, but muſt have a freehold to ſup- 


bort it. 

And though this is an executory deviſe to the wife, 
hich never took effect, yet the eſtate-tail to the ſon is 
[ limited, and took place. The caſe of Scattergood and 
Flee, 1 Salk. 229. is in point. This being an executory 
biiſe, the freehold deſcended to the ſon as heir at law to 
be teſtator, till the 4 years were elapſed, or his wife had 
formed the condition, as a part of the inheritance un- 
lipoſed of, and where an eſtate veſts by deſcent, it can 
wer diveſt again. | 
It has been inſiſted upon for the defendant, that this is 
rery hard caſe againſt him who claims under a purchaſer 
a valuable conſideration, but if it is a purchaſe of an 
fate with notice of the title, it takes off from the 
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It has been objected too, that the plaintiff comes too [ 425 ] 
ay, but though he cannot enter during the term, yet he 
ay apply to this court to preſerve the inheritance, 

A ſurrender of the term would not be proper, becauſe it 
not merely in the nature of a ſecurity, but an abſolute 
er in the truſtees to ſell the eſtate for raiſing the daugh- 
ts portions, | 

Upon the whole, I think by this deviſe the ſon has a 
pod eſtate-tail in the inheritance, expectant on the deter- 
anton of the term of 99 years. 

Therefore his lordſhip decreed an injunction to ſtay 
ue, and the deeds and writings that concern the plain- 
W's title to the inheritance to be ſecured for his benefit, 
gaye no coſts on either ſide, 


(D) Where 


D Where re a" deviſe all or hall not be in tw 
2) faction of a thing due. be in ln 


May the 19th 1738. Eafter Term, 
Heather v. Rider. 


C481 13. DWARD HEATHER, the grandfather gf | 
A. gives an an- | plaintiff, being ſeiſed in fee of ſeveral freehold ef . ws 
nuity of 2ol. to and hkewiſe' poſſe of leaſchold eſtates, and alſo 7 
and the ſeir of mug af 10% perſona! eſtate, by his will bequeathed mx 
her body quar- nuity of 200. ta his daughter Anne Hunterford, and t 
— on mga heirs of her body quarterly, without any abatement; x 


B. the furviving in caſe ſhe died without iſfue, then to his two ſons Ed 


executor of A, and William, whom he made his executors. Willy 
3 5 Heather died inteſtate, and left iſſue Edward the plaintif 
and her net. And three other children. Edward Heather, the unde, | 
ter, an annuity His will gave an annuity of 20/. to his ſiſter Anne Hunte 
of = * bis 4 ford and her daughter after her, to be paid quarterly, uit 
quanterly with- out any abatement, out of his freehold houſes in Holbon 
out any abate- but in caſe they die without iſſue, then the faid 200. 
ment out of his ann. to return to his nephew the plaintiff, and gave hi 


1 elbe rn, 40 beſides all his real eſtate which he had from his father 


if they die with» 
out iſſue, then to return to the plaintiff his heir; and by indorſement upon the will with 
pencil, ſays, I hope this aol. will not be taken for another 20l. annuity, but to conk 
the 201, per ann. her father left her and her daughter.“ 


And by a codicil ſays: “I hope the 20. to my fi 
c Hunterford herein will not be taken for another 2 
« annuity, but to ſettle and confirm the 20/. per ann. 
<« father left her and her daughter; and if they die vit 
cout iſſue, let it come to my heir Edward Heather.” 

The codicil was not executed according to the ſtatute ( 


al 


frauds and perjuries, for it was only an indorſement upt * 
the back will, and with a pencil. The quei 
was, Whether theſe are to be conſidered as two ding 


The iadorſe- annuities ? lan! 


* 6 Lord Chancellor. The teſtator's intention is moſt pla 

8 22 (if the court can take notice of it) by the indorſement # 
thing can either his ſiſter ſhould have only one annuity, and that he! 
enlarge or dimi- only willing to confirm and ſettle it en a more ſecure fu 
niſh 2 1 than a fluctuating perſonal eſtate, by charging it on his f 
unleſs it be exe. Eſtate, which was not done by the father's will. 
cuted according Tf it had been inſerted in the will, there could have bef 


= 8 — no doubt; but as nothing can be taken either to enlarge 


perjurics. diminiſh what affects a real eſtate, unleſs it be Rk 
accord 
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ling to the ſtatute of frauds and perjuries; and as 

> teſtator has not complied with the directions of that 

ute, this indorſement cannot be of any weight. , 
very much queſtion if this laſt annuity can be taken 72 pony 

\ atisfaRion of the annuity given by the father's will, bea (ion 
heing on a different fund, and given in another for another, 
mer; for regard has been always had to the particular regard muſt be 


2-4 fir” always had to 
ymſtances, limitations, and funds out of which lega- the — 


are to ariſe: yet I think ſhe is not intitled to both circumſtances, 

ities, but not ſo much on account of the codicil, as fingen and 
[way of exoneration of the perſonal eſtate of the father. which the two 

E was the only Pom chargeable by way of perfonal de- ſeveral PE 
nd, and might by codicil or teſtamentary ſchedule, which qaugluer of A. 
feds a perſonal eſtate according to the rule in the civil not intitled to 

direct that in caſe his ſiſter ſhould take the annuity both annuities. 
wer bis will, ſhe ſhould not have it out of his father's 

rlanal eſtate, but that his perſonal eſtate ſhould be diſ- 

harged therefrom ; and taking it in that light, it does not 

dict the ſtatute of frauds and perjuries, and for that 


pen his lordſhip altered fir Joſeph Jekyll's decree, 


February the 11th 1737. 
Bellafis v. Uthwatt. 


N ö on the marriage of Rupert Billingſley with C42 194. 
Mary his wife, he made a ſettlement of fome exche- R. B. on his 
er annuities for ninety-nine years, to the amount of marriage in 


jol. per ann. in truſt for himſelf for life, remainder to 2708. feuled 
xchequer an- 


ite for life, remainder to his children, in ſuch man- ities for 99 
T2 he ſhould appoint; and if no children, to his ex- years, amount - 


3 . . ing to gool. per 
adminiſtrators, and aſſigns, By this marriage ann. in truſt to 


me was only one child, Bridget. bimſelf for life, 

. temainder to his 
Nor life, remainder to his children, in ſuch wanner as he ſhould appoint. By the mar- 
there was only one child, a daughter. In 1720 R. B. deviſed all his real and perſonal 
We to his wife and her heirs, charged with 10,0001. as a portion for his daughter, payable 
Whteen, After the death of R. B. his wife makes her will, and gives all her real and 
Floral eſtate to her daughter and her heirs ; but if ſke die before ſhe was of age to diſpoſe there- 
den to truſtees to raiſe 6oo0l. for a charity, the reſidue thereof, I her daughter dies un- 
Me, to the ſiſters of the teſtatrix. The daughter, after the mather's death, marrics the 
it, has iſſue a daughter, and dies about the age of twenty. The plaintiff, as repre- 
Wave of his wife, and in his own right, brings a bill for an account of the real and per- 
Lelate of R. B. and his wife, | 


Rupert was likewiſe ſeiſed of a conſigerahle real and per- 

ka eſtate, and in 1720 deviſed all his real and perſonal 

«to his wife and her heirs, charged with the payment [ 427 ] 
0,000/. as a portion for his daughter, payable at the | 
Fa 18 years; and in caſe his wife ſhould marry again, 

(759 K 38 that 
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that then the eſtate ſhould ſtand charged with a furthers, 
of 5oo0o!. for his daughter, 5 

Soon after the death of Rupert, Mary made her w 
and thereby deviſed all her real and perſonal eſtate wh 
daughter and her heirs; but in caſe ſhe ſhould die bef 
ſhe was of age to diſpoſe thereof, then ſhe gave the fans 

s for railing the Tum of 6000. for founding an h. 
pital for ſeamens widows ; the reſidue thereof, in eit 
daughter ſhould die unmarried, to go to the ſiſters of 4 
teſtatrix of the whole blood. | 

Mary died ſoon after ſhe made her will, leaving Braz 
her daughter, an infant between eleven and twelve ye 
of age. In a few years after her mother's death, Bri 
marries William Bellaſis, by whom ſhe had one daugh 
and died, being then about the of age twenty. 

The plaintiff, as adminiſtrator to his wiſe, alſo in! 
own right, together with his infant daughter, bring a | 
againſt the ſiſters of the teſtatrix Mary, and againſt f 

truſtees of the charity, prop account of the real; 
perſonal eſtate of Rupert and Mary. 

Lord Chancellor. The firſt point that has been m 
in this caſe is, Whether Bridget was intitled to theſe 
nuities under the ſettlement, though there was no appoit 
ment of them to her by the father, or whether the wig; 
intereſt therein was not veſted in the father, and the dan 
ter not intitled*to the ſame without an appointment in 
| favour by the father? 

The daughter I am of opinion the daughter was. intitled under the 
pap > or tlement (which was recited to be made in purſuanct 
to the exche - marriage articles) to the exchequer annuities, as an inte 
quer * wmmgy veſted in her, and that the father had only a power rele 
ned in her to him of making ſuch diſpoſition thereof among his 
2nd the father dren as he thought proper, and there being only one d 
had wy ai that ſhe was intitled to the whole, and the plaintiff her i 
Pofing thereof band intitled thereto in her right. 
3 he ought proper, and there being only one child, ſhe is intitled to the wholes 


3 Another point has been made, whether the 10,000. 
deviſed by the viſed by the father to Bridget, ſhould be taken to de 
will of the ta- ſatisfaction of theſe annuities, and ſo the annuities be 

ever to we. ſidered as part of the father's perſonal eſtate, which 
not be taken to liad a right to diſpoſe of by his will ? 


be in ſatisfaction of the annuities, | 


Though the I am opinion of it cannot be taken to be in ſatisfack 


court leans « . . able rtil 
«zainſt double but that Bridget is intitled to both as a do po 


%».4 
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there are a great many caſes where the court portions, yet 

nes againſt them, yet regard is always to be had to the fra mutt Be 

N nes. A o Gr 

umſtances of the caſe: as for inſtance, where there is „ 

«dſt ſon, or more children, and the demand is made [ 428 ] 

ch double portion to their prejudice ; but it is other- pere there is 

e here, the caſe of an only child, and the queſtion, an eldeſt ſon, 

ther this ſhall be implied a ſatisfaction, when it is not 3 more pop 

expreſſed by the father, demand would 


be to their prejudice, but here it is an only child, 


In reſpe& to the doctrine of ſatisfactions, when a bequeſt The thing given 


taken to be by way of ſatisfaction for money before due, 22 


47 ke thing given in ſatisſaction muſt be of the ſame nature, ſame nature, 
Wd attended with the ſame certainty as the thing in lieu of and attended 
_ with the ſame 


ſich it is given, and lands is not be taken in ſatisfaction a oe 
money, nor money for land. It is true, here they are that in lieu of 
W of the ſame nature, both perſonal eſtates ; but the which a 
ncy of 10,0007. is ſubject to a contingency, and not j; uo fatisfadtion 
able unleſs Bridget ſurvived the age of elgliteen years, for money, nor 
jd beſides ſhe might have lived till the annuities were run Vice vera; and 
| tho” they are 
t, as ſeveral of the years were already gone; and as the both of the 
ooo, legacy might never have become payable, it will ſame nature 


hard to fay that a mere contingency ſhall take away a here, Jet the le- 


en 1 veſted, eſpecially in the caſe of an only 12 
4 Ad. If indeed the father had diſpoſed of theſe annuities contingency of 


* . . . her arriving at 
y other perſon, it might have been a queſtion whether en and © 


k 10,0007. ſhould not be taken to be in ſatisfaction, merecontingen- 
d whether upon thoſe circumſtances Bridget ought to be cy ſhall not take 


ped to infiſt on both demands: a portion abſo- 
| lutely veſted, 


inte eſpecially in the caſe of an only child 


Another queſtion is made, whether the huſband is in- As a perſon at 
«din the right of his wife to all the perſonal eſtate de- — „ 
ne gen to her by Mary her mother, in caſe he ſhould die be- fonal 


x perſonal eſtate, 
ſe ſhe is of age to diſpoſe thereof ? As at the age of #5 the law now 


widen ſhe might have diſpoſed of the perſonal eſtate, as +». 2 


ew now ſtands, it muſt be the intention of the execu- intitled at that 


who 

that he ſhould at that age have it abſolutely ; and as 989 a7 = 
00l. | made no diſpoſition, it is proper it ſhould go to the Herited te hee 
to beende as the repreſentative of his wife, eſpecially as ſhe by her mother; 


ed to be twenty. The word theres muſt be conſtrued aud 5 the made 


'n ” IM . — . dif ſt * 
hich de ing ſingulis, as it is applied to the perſonal or Nr 


Weſtate; and with regard to the latter deviſed by the huſband. The 
arr's will, the huſband's claim of tenancy, by the "5 thereof 


7 . . ſ be con- 

, y therein, is not to be ſupported, in regard Bridget qrued reddendo 
before ſhe was in a capacity of diſpoſing of the real finguia finguins, 

portl | 3 8 2 eſtate, as applied to 


0 Deviſes. a 
+= bakaca eſtate, and contingency therefore happening on which 
_ ate. 4 ooo. was given to the charity, that muſt take place. 
3 But then it has been ſaid a queſtion might be made 
real eſtate, after to the ſurplus of the real eſtate after the charity providg 
* —＋ ww for; the words are, The reſidue thereof, in caſe her dau 
antitacs nad ters ſhould die unmarried, to go to the executriy' 2 
ſo wo the huſ- c. And I think that might go to Bridget, and ſo toy 
pand, as tenant plaintiff her huſband, as tenant by the courteſy; becay 
by the courtely, the words may be taken, that if Bridget die unmanie 
gency on which then the reſidue to go to the ſiſters : but as the continge 
win, 215 onal, never happended, and as in doubtful caſes the her 
pened, and % always to be preferred, Bridget is intitled as heir at law 
doubrful caſes her mother. 
[ 429 ] His lordſhip declared that the plaintiff, as adminiſtra 
the heir is al- of his late wife, was intitled to the reſidue of the perſons 
praysto be pre- eſtate of her mother, and to an account of the perſn 
eſtate of Rupert Billingſley her father; and if the perk 

nal eſtate be not ſufficient to pay the 10,000). it ſhall | 

conſidered as a charge upon his real eſtate. He dire 

the long annuities to be aſſigned to the plaintiff as admin 

trator of his wife, and as to the real eſtate deviſed by Ru. i, 

pert Billingiley to Mary his wife, and afterwards devik 

by the will of Mary, declared the fame liable to ane 

the 6000/7. given to charitable uſes, and ſubject the :: 

to, the plaintiff is intitled to it for his life as tenant by 08 : 

courteſy, and his daughter after his death intitled to ne” 

real eſtate in fee. uti 


Vide title Dower and Jointure. 


| Rob 

(E) What words paſs an eſtate tail, k - 
l fe 

May the 2d 1738. Eaſter Term. 5 wi 


Jonathan Ivie an infant, by George Rooke | Plaintiffs 


his next friend, _ — | 
John Ivie, Belfield, Strange, Buck, and Defend d 
George Ivie, — — — Iney 


Cazsr 1954 


A..by es poll JREATHAN I'VIE, the plaintiff's grandfather, 
eldeſt ſon Jona- will dated the 7th of March 1717, devifed to his elde 
than a realeſtate ſon Jonathan Ivie, his manor of Bearford, with the? 
tor lite, remain- yowſon, thereto belonging for life, remainder to his 0 
* gi oh in tail-male, remainder to the teſtator's ſon John ny 
mainder to teſ- life, without impeachment of waſte, remainder to his ſ 
rator's ſecond jn tail- male, remainder to the plaintiſf's father Geol 


fon John for 9 , g . / 
life remainder -3VIC 707 life, remainder to his ſons in tail-male, te ; 


F 


— 
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+, and alſo gave to defendants Strange, Buck, and Bel- 


his ſong i 
y, two long annuities of one hundred pounds each in 1 


125 to one for the plaintiff's father for life, and then — to 

te plaintiff for life, remainder to the ifſue-male of his — nter 
dy, with divers remainders over. And as to the other, life, remainder 
u for his ſon Robert for life, and in default of iſſue- {2 his ſons in 


, remainder to the faid John Ivie for life, remainder — 224 


is iſſae- male, in tail- male, remainder to the ſaid George And alſo gave 


| | , . z , . to three truſtees 
ried for life, remainder to the plaintiff for life, remainder , "re* * 


be phintiff”'s iſſue-male, with divers remainders over; ties of 1bol. 
pointed John Ivie his executor, who poſſeſſed the each. in truſt as 
onal eſtate, together with the title deeds to the real, and 1 —. 
þ allies and orders belonging to the annuities ; and in for life, and 


n, without the conſent of the truſtees, ſubſcribed them then to the 
plaintiff for life, 


. no the ſtock of the South-Sea company. remainder * 

] tdttzhde iſſue - male of 
br , remainder over; and to the other, in truſt for the teſtator's ſon Robert for life, 
1 2 of iſſue - male, remainder to John Ivie for lite, remainder to his iffue male in 

nl, remainder to George for life, remainder to plaintiff for life, with divers remainders 


(to and appointed John his executor, who poſſeſſed himſelf of the title-deeds of the real 
te, and tallics belonging to the annuities, 

ſoxathan Ivie is dead without iſſue, Robert likewiſe without iſſue-male, and the ſon of 
u Ivie, born after teſtator's death, is ſince dead, and his father has adminiſtred. 

Ia 1520, John joined with George in ſale of the annuity deviſed to George for 32501, 
be purchaſe-money was paid to George. ; 

The plaintiff, the ſon of George, brings his bill to have the deeds and writings relating 
he real eſtate depoſited in court ; and as to the annuity deviſed to John and to the plain; 
in remainder, to have ſecurity given for the payment of it, when his intereſt therein 
ald take effect in poſſeſſion. 

lad as to the other annuity, to have a ſatisfaction againſt John for the breach of truſt, in 
ming in the ſale thereof to the plaintiff's prejudice, and for an cquivalent upon the 
uh of his father George Ivie. | 


Robert Ivie, after the death of the teſtator, died with- [ 430 
t iſue-male ; Jonathan Ivie, the teſtator's eldeſt ſon, 
| ſeveral years ſince without iſſue, and John Ivie had a 
„ who died fince the teſtator, and the father has admi- 
red to him, and is now without any children. In the 
W 1720, the truſtees declining to accept the truſt, John 
Is with his brother George in the abſolute ſale of the an- 
au deviſed to George for 32 50. and all the purchaſe 
Rey is accordingly paid to George. 

The plaintiff inſiits, that by the death of Robert with- 
illue-male, he is intitled to have the lands fettled ac- 
ing to the will, and the produce of the long annuities; 
1c A therefore the bill is brought for an execution of the 


8 in the will of Jonathan Ivie his grandtather, and 
vie the deeds and writings relating to the real eſtate may 
is Gofted in court, for the mutual benefit of all the parties 


Med thereto, and againſt his father and his uncle John, 
the annuity deviſed to John and to plaintiffs in E 
| manger 


ũ—— — — — 82— —ü—— — — 
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75 mainder, to have ſecurity given for the payment fs, 4 


annuity to him, when his intereſt therein ſhould take «x | 
in poſſeſſion; and as to the other annuity, to have a6 
tisfaction againſt John for the breach of truſt in © 
curring in this ſale to the prejudice of the plaintiff, 2 
that an equivalent might be provided for him to haye 
benefit of, upon the death of the father, when the: 
nuity would have come to him, if no ſuch ſale had be 

made thereof, 
Lord chancellor Lord chancellor was clearly of opinion, that as to 
of — annuity deviſed to Robert, and afterwards to John f 
deviſed to Ro- life, &c. that there being words of limitation anne 
bery ap — ed, ſuch as would create an eſtate- tail in the caſe of ar 
1 gy eſtate, upon the birth of the fon John, the whole inten 
that there being in remainder after the death of John veſted in ſuch fo 
went a5 md: and that the defendant John Ivie is abſolutely intitled 
ſuch az would that annuity as adminiſtrator to his fon ; and theref 


create an eſtate- as to this demand, he ordered the bill ſhould ſtand difm 

tail in the caſe ſed. 

of a real eſtate 

upon the birth ä 

of the fon of John, the whole intereſt in remainder veſted in ſuch ſon; and that John, 

<a to his ſon, is ablolutely intitled to it; and as to this demand, diim:iled 
ill. 

Where a truſtee has been corruptly guilty of a breach of truſt, the court will compel { 
truſtee to make ſatisfation to the utmoſt; but as to the annuity fold by John, as it wa 
the inſtance of George, and the money received by George, he would not charge Jokr 
the price the annuity was fold at, but decreed that George and John, or one of them, da 
their own charge, purchaſe an exchequer annuity of 166l, a year for ninety nine years, 
aſſi gn the ſame to truſtees, to be approved of by the maſter, and the truits theicof cecla 
according to the limitations in the will, 


As to the other demand, he faid, when a truſtee 
in a corrupt or unfair manner, been guilty of a breach 
truſt, the court will ſometimes compel ſuch truſtee tom 
a ſatisfaction to the utmoſt ; yet as John was induced in 
caſe to come into a ſale of this annuity at the preſſing init 
and requeſt of his brother, in order to raiſe money, and 
meney was in fact received by George, he would not c 

L431 J the defendant John with the price of the annuity, 3 
then ſold, but decreed that George Ivie, and John! 
or one of them, do at their, or one of their own C 
purchaſe an exchequer annuity of 100/. a year for 9g y6 
of the like nature and value of the exchequer ann 
which was fold, and aſſign the ſame to the truſtees do 
approved of by the maſter, and that the truſts theredl 
declared according to the limitations in the will; and 
ther declared, that it appearing by proofs in the cauſe, 
faid annuity was ſo ſold at the requeſt of the by 
- e 
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org Ivie, the tenant for life thereof, and tliat the pur- 
Wc money came to his own uſe, the defendant John Ivie 
t to be indemnified by George, from the expence he 
be put to by being obliged to. purchaſe ſuch annuity, 
{that in caſe John ſhall purchaſe ſuch annuity, and aſ- 
the fame to ſuch truſtees, or ſhall be at any expence 
he purchaſe thereof, he ſhall be at liberty to proſecute 
bk decree againſt George Ivie in the plaintiff's name, to 
mpelGeorge to purchaſe ſuch annuity, and aſſign the ſame 
noreſaid, in order to oblige George to reimburſe John the 
Encipal money, which ſhall have been ſo laid out by him, 
and about the purchaſe of ſuch exchequer annuity, and 
e intereſt thereof, and all ſuch expences as he ſhall have 
n put to as aforeſaid ; and that till George thall have ſo 
me, fuch growing payments of the annuity which ſhall 
| ſo purchaſed by John, as ſhall accrue during the life of 
unge Ivie, be paid to John towards ſuch indemnity, and 
reed the defendants George and John to pay the plain- 
if his coſts as to this part of the cauſe, 

As to that part of the plaintiffs bill which prayed the 
eus and writings of the real eſtate, which were in the 
nds of John the tenant for life, might for the better 
eurity of the plaintiff, in whom the inheritance was 
ded, be taken out of his hands, and depoſited in court; 
$ lordſhip agreed this to be the common practice in the 
we of a remainder-man, whote intereſt was expectant on 
nere tenancy for life, but as there was a contingent 
nitation here to all the ſons of John, and after that an 
late for life in George the plaintiff's father, he thought 
k plaintiff's intereſt too remote to warrant ſuch a proceed- 
g, and that as ſuch limitations are extremely frequent; if 
kl a practice ſhould be ſuffered to prevail, the title deeds 
half the eſtates in the kingdom might be brought into 
urt ; beſides in the preſent caſe, the firſt tenant for life 
not the heir at law, but takes by the will as well as the 
mander-man, ſo that there is no danger of deſtroying 
E deeds, as there might be in caſe he was heir, in order 
dener his eſtate, and as there is no precedent for any thing 
dis kind, he declared he would not make one; and 
Ketore, as to ſo much of the plaintiffs bill as ſeeks to 
ie the title deeds depoſited in this court, his lordſhip 
el the bill to ſtand diſmiſſed. 


Eaſter 


303 


His lordſhip ro- 
tuled to ditect 
the deeds and 
writings to be 
de poſited in 
court, becauſe 
the plaintiff's 
intereſt in the 
real eſtate was 
too remote to 
warrant it, and 
15 never done 
but in the caſe 
of a reinainder- 
man, whote in- 
tereſt is expec- 
tant on 2 mere 
tenancy for lites 


D432 Faſter Term 1738. 
| Wyld V. Lewis. 


*..W. by his RICHARD WYLD by his will * deviſed t 
will deviſed to « wife Elizabeth, now the wife of the defendant, 

N his lands, &c. not ſettled in jointure generally,” 1 
— * * not then follow: theſe words, If it ſhall happen that 
ſettled in join- $6 „ wife Elizabeth ſhall * no fon nor daughter by me l 


_ 1 8 gotten on the body K the ſaid Elizabeth, and for ui 


happen that fucks iſſue, then tf remiſes to return to my broth 
ſhe ſhall have yld, if he f be then living, and his hei 
cc 


0. ſon kr oe or oh only pa paying to his two brothers (A. and} 
= > $ the ſym of 15 JJ hin one year after the deceaſ 
iſſue, the ſaid tf the ſaid Elizabeth. 57 


premiſes to re- 


turn to my brother (the plaintiff) if he ſhall be then living, and his heirs for ever, paying 
A. and B. 1g0l, within a year after Elizabeth's death. 
Decreed to be an eſtate-tail in Elizabeth, becauſe where preceding words are proper 


create an eſtate tail, the legal operation of them cannot be coniroled by ſubſequent provid 


Elizabeth had a daughter born after the death off 
teſtator, and ſince dead. The will was now brought | 
John Wyld the brother of the teſtator, and who is h 
wiſe his heir at law, to reſtrain the defendants from con 
mitting waſte : and the queſtion was, What eſtate El 
beth took by the will, whether in tail, or for life only 

Mr. Brown for the plaintiff inſiſted ſhe took for life on 
that the words in the will (if fe has- uo ſon or daught 
would certainly not raiſe an eſtate-tail by implication, 3 
the ſubſequent wards, (for want of ſuch iſſue ) will note 
large the 1 the wo (fe (fuch) re 225 | 2 the word (1 
to mean only ſuch ſon or ughter ; that the word 155 
geived ſuch a Trades conſtruction for the ſame real 
in the caſe of Popham v. Banfield, Salk. 236. for tt 
the deviſe was to A. for life, remainder to the firſt ſon 
A. in tail-male, and ſo on to the 1oth ſon, and if A, 
without iſſue-male, remainder over ; it was inſti 
bad an eftate-tail, but the court held otherwiſe, and d 
firued the words, dying without iſſue-male, a dying wi 
out ſuch ifſne-male.. 

hat it was the intent of the teſtator, that Elizat 
ſhould take for life only, appears farther from the lim 
tion in the will to John 7 if be how ſhould be then living ; ſo f 
wiſe from the direction for paying the money within 2 8 
and to the two brothers, particularly naming them, 
provinens ſeem to imply Far an intention in the tf 


C482 196. 
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that the eſtate of John ſhould commence, if at all, 
the death of Elizabeth, and was not intended to wait 
| an eſtate - tail ſhould be ſpent. That the limitation here 
ohn was merely contingent, and ſuch contingency ne- 
x happening, becauſe Elizabeth had a daughter, the 
intiff ohn does not claim under this deviſe, but as heir 
by to the teſtator, is intitled to the reverſion in fee ex- 
unt on the eſtate for life, limited to the wife under the 


Newton v. Barnardine, Moore 127. and Byfield's 
b Hil. 42 & 43, Eliz. cited by Hale chief juſtice, in 
v. Melling, 1 Ventr. 231. there the deviſe was to 
md if he dies, not having a ſon, then to remain to the 
in of the teſlator. Son was there taken to be uſed as 
men collectivum, and held an entail. He likewile cited 
ſen, 766. Pinbury v. Elkin ; it is faid there, if he 
unt having a ſon, that theſe words create an eſtate- 
Jo inforce this conſtruction, Mr. Fazakerley inſiſt- 
om the abſurdity which would otherwiſe follow, that 
woling Elizabeth not tenant in tail, but for life only, 
0a contingent limitation to any ſon or daughter of her's, 
ch fon or daughter ſhould die in the life of the mother, 
kh leaving iſſue, ſuch iſſue could never take within 
words of the will, which can never be preſumed to be 
latent of the teſtator. 

Mr, Wilbraham on the ſame ſide, ſaid in the caſe of Pop- 
u v. Bamfield, the foundation the court went on in 
ung that an eſtate for life only, was the expreſs deviſe 
lk to the firſt deviſee, for the words are, there is a 
mzhty difference between a deviſe to A. and if he die 
Aout iſſue, to B. and a deviſe to A. for life, and if he 
* without iſſue, then to B.“ 

. Brown in reply ſaid, if the teſtator by his will had 
certain and abſolute diſpoſition of the whole fee, 
Medion that the grandchildren would by this conſtruc- 
te excluded, would be ſtrong againſt us; but here a 
ment diſpoſition only is made of the inheritance to 
which contingency has not taken effect, and the 
tdeſcends as was intended by the teſtator, if ſuch con- 
Py hould not happen, ſo that no excluſion of the 
Mildren could poflibly be. 


as to all my worldly eſtate) which introduce the 
Th part of the will, that the teſtator intended to make 
j dute diſpoſition of his whole eſtate by his will, and 
NL 1, 37 nat 


Mr. Fazakerley e contra. To prove this an eſtate-tail, 


M Chancellor. It ſeems clear from the words of the 
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not ſuffer any part to deſcend as undiſpoſed of, in oy; 
any contingency ; and as he intended a diſpoſition of U 
whole by his will, the objection. that the grandchildren \ 
this conſtruction are liable to be excluded, is a very fl 
argument for conſtruing this an eſtate-tail, and the inclinat, 
to avoid this abſurdity has been the principal reaſon for cy 
| ſtruing words of the ſingular number, and which are yr 
| | perly deſcriptive of particular perſons only, in a collech 
ſenſe, as including the deſcendants of the firſt taker, 
was the governing reaſon, in the caſes of Dubber v. Tr, 
lop, in B. R. and Shaw and Weigh, 28th April 152 
in Dom. Proc. Eq. Caſ. Abr. 185. The caſe cited 
Veniris is full as ſtrong as the preſent ; here is no diff 
ence. in the conſtruction of the deviſe of a real eſtate, | 
tween a proviſion, that if deviſee dies, not having a { 
as it is there, or if the deviſee has not a ſon as here. 
In Popham v. Bamfield, an expreſs eſtate for life is 
mited to the deviſee, which has always had a great inf 
| 434 ] ence in the conſtruction of a will, when the queſtion | 
been, Whether tenant far life, or in tail ? 
If Elizabeth has Great ſtreſs has been laid by the plaintiff's counſel 
3 ug on the word ſuch, as if it reſtrained the word iſſue to me 
be underſtood only ſuch ſon or daughter, and that the precedent words 
having no iſſue, Elizabeth has no ſon. nor daughter, will not raiſe an eſt 
_— tail by implication ; but in Wild's caſe, 6 Co. 16. 6 
iſſue, amount to Was reſolved, * that if A. deviſeth his lands to B. 
the ſame as if «<< his children or iſſue, and he hath not any iſſue at 
he bad fad, or ce time of the deviſe, that the ſame is an eſtate-tail 
idue generally, “the intent of the deviſor is manifeſt and certain, 
his children or iſſues ſhould take, and as immediate 
„ yiſees they cannot take, becauſe they are not in 7 
e natura, and by way of remainder they cannot take, 
<< that was not his intent, for the gift is immediate; the 
fore, there ſuch words ſhall be taken as words of li 
c tion, Viz. as much as children or iſſues of his be 
c for every child or iſſue ought to be of the body. 
I am of opinion, here the words ſon nor daughter 1 
be taken in the ſame ſenſe, as having no iſſue, and 
the word ſuch will have no weight, but will amouut © 
ſame thing, as if he had ſaid, for want of iſſue, and 
words, having no iſſue, or dying without iſſue, have 
always conſidered in the ſame light, both in law and 6c 
The direction for the payment of the 150. within 2 
; are very proper circumſtances in general to be made uk 
to induce the conſtruction contended for by the punt 


9 
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1 what may ſeem to imply an intent in the teſtator, that 
L intereſt of John Wyld under the will ſhould, if at all, 
nce on the death of Elizabeth, but if the preced- 
» words are proper to create an eſtate- tail, the legal ope- 
* 1 of them cannot be controlled by thoſe ſubſequent 
wiſons. The bill muſt therefore be diſmſled. 


Daun 


7) Ot things perſonal as goods and chattels, #c, 
jo what veſcription, and: to whom good, [ 435 ] 


F ebruary the 27th 1738. 
The Attorney-general v. Pyle. Casr 197% 


DEVISEs a freehold meſſuage at Rumford to — ns. 
*..the charity ſchool there, and directs the rents and od. 8 
rrofits.ſhall be applied for the benefit of the ſaid ſchool, ford to the cha- 
h long as it ſhall continue to be endowed with charity ;” = 3 3 
dafterwards he deviſes in theſe words, Whereas there 90 0 
s now owing to me from John Stevenſon and com- and profits to 
um, now refiding at Oporto, the fam of 1000/7. I do be applied for 
| : : | the benefit of 
ieeby give the ſaid ſum to the worſhipful company of he bool, 5, 
the coopers, to build almshouſes at Rumford.“ long as it (ball 
be endowed with charity. 
nd by the ſame will reciting a debt of 10001. to be owing to him, gives the {aid ſum 
cooper company to build alms-houſes. 
Ihe debt deviſed by the will, inſtead of roool. amounted to g651. 16s. 5d. only. 
De freehold eſtate being deviſed to a charity, ſo long as it continues to be endowed 
Itarity, is only given quouſque, and when it ceaſes as a giſt of real eſtate, it ſhall 
it for the benefit of the heir of teſtator. | 
Though the debt-deviſed by the will amounts only to 3651. 168. 2d. yet the wrong 
Eton and falling ſhort, will not defeat the legacy. 


The teſtator alſo appointed the intereſt of the r000/. to 

ud -yearly, in ſeveral proportions, and for ſeveral pur- 

At the time of the teſtator's death, the balance of 

xcount from Stephenſon and company amounted only 

, 165. d. The information was brought at the 

an of the cooper's company, to have the directions 

ke court with regard to theſe deviſes, and for the eſta- 

nent of the * | 

lord Chancellor. here a ſum of money is given to 

Ay, ſo long as it ſhall continue to be endowed with 

9, it is only given guouſgue; and when it ceaſes, if 

git of real eftate, jt ſhall fall into the inheritance for 

Enefit of the heir; if perſonal, into the refiduurm. 

ea perſon gives a debt of roool. which was due wi... . 3 

s corporation, it veſts in them in law, and they (on gives » debt 
bare recovered it in the ecclefiaſtical court. The Þy bis will to a 

helden that remains then, is as to the truſt of this hes rhay woogy 
| 312 legacy; 
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veritin the ec- legacy; the general intention of the teſtator was ts ft 


— charity to the town of Rumford, and the coopers n 


y ; but if the truſt cannot be fatisfied in the very t 

intended by the teſtator, yet a wrong deſcription and & 

ling ſhort will not defeat the legacy; for there are m 

caſes where a truſt for charity cannot take place accord 

[ 436 ] to the ſtrict intent of the teſtator, and ſtill the charity 
' + -- rot intirely fail, but the court will direct the application 
it as far as they can to carry the intent of the teſtator in 

execution, or at leaſt neareſt to the intent; and I vil 

this caſe endeavour to apply the legacies in ſuch a mann 

as will be moſt, agreeable to the teſtator's deſign, and 

therefore declare, that the rents and profits of the fruh 

meſſuage at Rumſord ought to be applied to the benejt if i 

charity ſchool at Rumford, ſo. lang as the ſaid charity ſch 

ſhall continue to be endowed with charity; and decru f 

| defendant Lewis, the heir at law of the teſtator, to a 

| vey the ſaid meſſuage to the ather defendants the truſtee 
| | the charity. dei 
| And let the ſum of 3651. 168. 7d. be placed out at int 
| reſt, and let the intereſt ariſing K be from tint 
time diſtributed among the alms people belonging t1 1 
alms-houſes of the cooper's company, for the increaſe of th 
allowance, over and above what is now allowed them 


the donor of the ſaid alms-hauſes. 


(G) What wo2ds paſs a kee in a will. 
December the 6th 1739. 


Sarah Cheeſeman, widow, - - Exceptant. 
Francis Partridge, clerk, - - - Reſpondent. 


W HOMAS CHEE SEMAN, by will. dated t 
T. C. by me 20th of March 1730, deviſed in the words follo 
on 2 22 ing; I give to the charity ſchool of Yeovill, to be pi 
Yeovill, zl. to twelve months after my deceaſe, the full and whole | 


be paid him. of gol. Item, I give unto the Latin ſchool, if any m 
e in- js poſſeſſed of it, that teacheth boys, and 1s nch 


Krudting three ( grounded in the Latin tongue, the ſum of l. to 
oy. e paid him yearly for teaching and inſtructing three bo 


4 a I... « [tem I give to the poor of Yeovill fifty ſhillings à ) 


cular ſehool- «© to be paid every Eaſter after my deceaſe, out of 1 


maſter, but to cc & 3 It 
the ſehwol itſelf, © Eſtate of Homer, to be paid by my exec 


it.is 2 perpetui- *© give my wife Sarah Cheeſeman that eſtate in Hon 


ty, and the ge- © in the pariſh of Trent, and alſo that at Wandell n! 
neral words for ' ; 
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pariſh 'of-Mudford, to her and her heirs for ever, and 2 thre? 
Sarah | executrix.”” | 36, means 

Edge was ſchoolmaſter, but 5. a year hath not — one _— 


another . 


The commiſſioners named under a commiſſion of cha- 
No uſes ordered, that Sarah ſhould within one month 
notice pay to the defendant Partridge the ſaid 10/. &c. 
that the proprietor of the lands called Homer, for the 
being, ſhould for ever pay unto ſuch perſon as ſhould 
khoolmaſter, the yearly. ſum of 5/. by equal half yearly 
ments at Michaelmas and Lady-day, and decreed that 
ands called Homer were charged with the payment 
. for ever. 
To which decree Mrs. Cheeſeman took exceptions, in- 437 } 
Ing that he is not, nor ought to be bound thereby. 
felt, For that the meſſuage, tenement and premiſes, 
Hamer, deviſed; to her, are not by the will charged 
ih the payment of 5/. a year to ſuch perſon, and for ſuch 
joles, as in and by the decree hath been adjudged. 
kcondly,, For that if the ſaid tenement and premiſes 
charged with the five pounds a year, the ſame was 


to i the will made a perpetual charge thereon, nor pay- 
f th at ſuch times, and in ſuch proportions, as by the ſaid 
mee is likewiſe adjudged. a 


Lord Chancellor. The will is ſo inaccurately penned, 
| believe this man made it himſelf ; but though it 
fot take place according to the words, I muſt make 
li conſtruction as is moſt agreeable to the intention. 

There ſeems to be two intentions of this teſtator. 

tilt, To give his money legacies independent of his 
ties and in groſs ſums ; for the firſt legacy is the full 
Whole ſum of fifty pounds, to be paid a twelvemonth 
br bit death. ; | 

| an annuity of 5/. and another of 505. to be 
erh every year after his deceaſe. 

Ihe queſtion is, Whether the annuity of 5/. is a charge 
the eſtate at Homer? 

lathe firſt place, What is to be the continuance of this 1 
ſer ann, and that will determine in ſome meaſure the 14 
r queſtion, Whether the eſtate at Homer will be liable 

Aver it? | : 

Won I am of opinion, that this was intended by the 4% ane the pa- 
iu as a perpetuity, for he did not give it to a particu- A, has been con- 
khoolmaſter, but to the ſchool itfelf, which is like the ftrucd 2 gilt to 


Ne of a gift to the pariſh church of St, tg Hol- wed fondo 
1 ourn, 


5% 
A. and their 


ſueceſſors ſor 
ever. 


[ 438 } 


Item in a will 


a conjunctive in 
the ſenſe of and 


or alſo, and is 


only made uſe as the other. For item has never been conſtrued a 
of to diſtinguiſh . 


clauſes. 
Where a will 


direQs payments 
out of land year- 
ly, at a particu- 
lar time, it can- 


not be altered 
to half yearly 
payments, 


ſonal eſtate, becauſe the real eſtate is expreſsly ſet apar 


Deviſes. 
bourn, which was conſtrued to be a gift to the parſon 
pariſhioners of St. Andrew, and their ſucceſſors for eye 
Another circumſtance, that it is in general word 
the inſtruction of three boys, which muſt. be underfions 
| There can be no queſtion as to the charging his cl 
at Homer, for he has made it liable in expreſs terms, 2 
the calling his wife executrix in this clauſe, is only ano 
deſcription of her, for the words immediately follow 
give the inheritance to the wife in this eſtate, 

am of opinion it cannot be charged upon teſtator 


anſwer the annuities ; for what the teſtator means by 
reſpective legacies, are the pecuniary fums, or ſums 
groſs, that are before given in other parts of his wlll, 
The next queſtion is, As the fund intended for 
ſchool is not ſufficient, Whether the eſtate at Homer 
liable to make up the deficiency ? 

[tem ought to be conſtrued as a conjunctive in the ſe 
of and or alſo, to connect the two ſentences together, 
make the eſtate at Homer as much liable to one ann 


junctive, but is only made uſe of to diſtinguiſh the cla 
in the will; the caſes of Cole v. Rawlinſon, 1 Salk. 1 
and Hopewell and Ackland, 1 Salk. 239. are in point 
this purpoſe. 2 | 

The time of payment is at Eaſter, and as it is dire 
to be paid yearly, which naturally intends taxes, 
court cannot alter it to half yearly payments, and cles 
taxes. | 

I do therefore order that the exceptions be over-r 
fave as to the time for payment of the 5/. a year, and a 
that, the ſaid exceptions muſt be allowed, and that ſo m 
of the ſaid commiſſioners decree, as directs the 5/. per « 
to be paid half yearly at Michaelmas and Lady-day, 
reverſed, and I do order that the arrears be forthwith | 
to the reſpondent, and that the 2 the future be 
yearly at Eaſter, ſubject to the land- tax, and I affirm 
reſt of the decree. 


For more of deviſes, Vide title, Bill, under the divi} 
Bills of diſcovery. 

Vide title, Expoſition of words. 

Vide title, Dower and Jointure. 


Dower and Jointure. 
1 Vide title, Legacy, 
Ke title, Legacy, under the diviſion, Ademption of a 
| legacy. 
Vide title Conditions and limitations. 


A F.. Al 
Diſtribution, 


E title, Executors and adminiſtrators, under the diviſion, 
Who are intitled to a diſtribution. 


Vide title, Expoſition of Words. 


—— 


K. XII. [439 J 


Dower“ and Jointure. 


| What ſhall be a good ſatisfation, oz good bar 
of dower, and how far a dowreſs ſhall be ta- 
voured in equity. | 

wor - "Ws good a deficiency out of a husband's 
allets. 

| Of what eſtate of the husband's, with reſpec 
to the nature and quality thereof, ſhall a w9- 
man be endowed. 


— 


) What ſhall be a good ſatisfaction, 02 good bar 
_ and how far a dowreſs thall be favoured 


* 


June the 2d 1739. 
Glover v. Bates. C A8 199. 


ticles made before marriage, it was expreſsly pro- A proviſion for 
Med, that the terms therein-mentioned ſhould be to © wife in ar- 


. 3 , ticles before 
le, in full ſatisfaction and recompence of all right marriage, de- 
; clated to be in 


Me a Alk 208 * 

N 0 9, 27. 26. Atk. 8. 130 1. 6. F arne 
| Rem, 23, 265 A. 386, 3 3 3 13 43 carn 
and 


512 Dower aud Jointure. 
full fatisfaftion and claim of dower, or any claim or right by common 
of dower, or cuſtom of the city, or any other uſage, law 

any claim or 6 OY city, Jy ont Ze, | or cuſtom 
right by com- withſtanding. 1 
mon law, euſ- | 

tom of the city, or any other uſage, law or cuſt om notwithſtanding, the wife forvived the 
band, and accepted of the termis mentioned in the articles. This demand of the wiſe, 
be extinguiſhed by agreement; but as ſhe was an infant when the articles were f. ed, 
ber election at her huſband's death, Which ſhe has made by accepting what was dehpnes 
ſatisfatfon for duwet. 


& The wife lived ſome time after the death of her hut 
who died inteſtate, and ſhe accepted of the terms mentic 
in the articles. Upon her death her repreſentative brou 
a bill to have her diſtributory ſhare of the huſband's 
notwithſtanding theſe articles. 

Lord Chancellor. The firſt queſtion is, If the wit 
bound by theſe articles ? | 

This demand of the wife, (if ſhe had in her life 
manded it) though not properly the ſubje& matter of a1 
leaſe, yet may certainly be extinguiſhed by agreement; | 
was an infant at the time of entering into this agreem 
therefore at the death of the huſband, ſhe had her eledig 
and ſhe has made it by accepting what was deſigned byt 

{ 440 } articles as a ſatisfaction, which plainly ſhews her ſel 

| the articles. | 

The words in The next queſtion is, If, upon the conſtruction of 

the articles, any agreement, it can extend to bar her diſtributory 

law, uſage, or 2 K R 7 

caſtom netwith- And it is objected, that this proviſo was only to leave 
ftanding, ex- eftate in the power of the huſband to diſpoſe of, in cale 
98 — had made a will, and ſo this claim not inconſiſtent; 
. Lops bar indeed, with reſpect to the cuſtom of London, it gene 
the wife of her ly is thus underſtood ; but where ſuch expreſs words 
2 „ uſed as here, any law, uſage, or cuſtom nottit hand 
butions. it is plain he intended his eſtate ſhould go to his relato 
excluſive of any claim of the wife, and as ſhe muſt cl 
under the ſtatute of diſtributions, which is a law, it i 
preſsly provided againſt. -—+ 
His lordſhip therefore ordered the plaintiff's bill to ft 
_ diſmiſſed, with coſts, according to the courſe of the cc 
N. B. The caſes of Badcock v. Lovel, in M. T. 17 
and Davila v. Davila, before lord chancellor Cov} 
2 Vern. 724. and Lockier v. Savage, in the cout 
Exchequer, were cited by Mr. attorney-general 
the defendants, where the words or otherwiſe \ 


held to extend to bar the diſtributory ſhare. ide 


(B) 


Dower aud Fointure. 313 


of 
= 


2 allets. | 


May the 11th 1739. Eaſter Term. 
Probert v. Morgan and Clifford. c 481 200, 


FH Is was a bill brought by the plaintiff to have the A bill by the 
deficiency of her jointure ſupplied out of the aſſets of — 4. 
tuſband and his father, and alſo for 1000/. left her by ciency of her 
husband, payable with intereſt from three months af. jointure made 


is death, and likewiſe to have her paraphernalia made good E the 
4 huſband and his 
| father, and alſo 
1000l, left her by her huſband, payable with intereſt from three months after his death, 
for her paraphernalia, Where the father and fon are parties to the marriage · contract, 
a lien both upon the eſtate of the father and ſon. An account of aſſets was decreed, 
[at the deficiency ſhould be made good out of the ſon's eſtate, it appearing that he te- 
| mokt ofthe fortune. a | 


In the marriage of Robert the ſon with the plaintiff, 

ather and ſon both coyenanted that the lands ſettled 

uber for her jointure were worth Zool. per annum, 

of which lands were wood-lands, but the whole ori- 

Income was not worth Zool. 

Ladd Chancellor. In marriage- contracts, when the 

Ine of the wife is paid to the father, or to clear incum- 

ices, or to the ſon, and the father and the ſon are 

es to the marriage - contract, the wife has a lien both 

| the eſtate of the father and ſon. 

to the woodland part of the eſtate, it appearing that 

landing a valuation was made of what aroſe from 

Kling of timber and cutting wood every year, a defi- | 
lull remained to ſatisfy the jointure, An account of | 441 
ms decreed, and that the deficiency in the jointure 

Ade made good out of the ſon's eſtate, as it appeareꝗ 

* received moſt, if not all, of the fortune, 

" chancellor held, that the legacy of oOo“. given by The 0g0l. gi. 
b the wife, ought not to be conſidered in this caſe en by the Vil 4 
ltisfaQtion far the deficiency of her jointure, becauſe to the wife, can- 44 
Wl nat ariſe till after his death, and therefore could vg. be confider- 14 
that time be in his conſideration ; and as the join- tion for the 

nd; re covenanted by the marriage ſettlement to be deficiency of 1 
e much clear of all reprizes, the teſtator pany once, Br 4 
Md the loool. as a bounty to her. lands 3 covc- 


nanted to be 
worth ſo much, clear of all repriſes, the teſtator intended the 1000l. as a bounty. 
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514 "Dower and Jointurr. 
legacy was to be pai or e marri ; 

huſband had a power to San the ts Sl 4 

the death of his wife, and a term of years was raiſed a 

that purpoſe. 

The words of the huſband's will were, Firſt, I du 

all my real eſtate, &c. | | 

If a perſon in Lord Chancellor. If a man has a power to 
the execution of eſtate, it is not nec in the execution of it, he hon 
1 1 refer to the deed out of which the power ariſes; for n 
the eſtate he court of equity it is enough that his intent appears, ad 


2 power to in the execution he ſufficiently deſcribes the eſtates he, 
41 bound, 2 power to charge, the eſtate is certainly bound, elpecid 


though there is Where the perſon charging is a purchaſer of the power, 


no reference to 


the deed out of which the power ariſes. 


He has indeed miſtaken a circumſtance with reſpeſ 
the time of raiſing it, but that will not make it void. 
It is inſiſted for the plaintiff, that as the huſband ly] 
will left her the 1000. payable with intereſt, the int 
ſhould be made good till it amounted to the ſum of 2 
which he had a power to raife. 

But his lordſhip faid, as to that, the ro000/. being! 
only charge upon the eſtate, he was of opinion tha 
intereſt ſhould not be made good out of the pove, 
that is to charge the eſtate with a principal ſum of 2000 

With regard to the paraphernalia, it was ſtrong 
ſiſted upon by the counſel for the defendant, that the 
cannot ſtand in the place of bond creditors ; and theg 
of Tipping v. Tipping, 1 Wms. 729. was cited for 


Where there are 


| ſe. 
real eſtates de- Pe Pord Chancellor. Where there are real eſtates def . 
Site wie, be in. ed, the wife may be intitled to her paraphernalia; 
titled to her pa- otherwiſe in this caſe, where the real eſtates came by 
raphernalia, but huſband, and ſaid the caſe in 2 Vern. 246. had been 
5 dere che ried full far enough; for though it is there laid down, | 
real eſtates came where A. dies inteſtate, or by will doth not diſpoſe of 
by the huſband. jewels, his wife may claim, in caſe there be no debts 
L 442 J] Jewels ſuitable to her quality to be worne as the omam 
of her perſon ; yet by the old law they were abſolute 
the power of the huſband : and if he by will deviſed 
the jewels, ſuch deviſe ſhould ſtand good againſt the" 
claim of paraphernalia. Cro. Car. 343. and 1 Roll. 1 


911. ſec. 9. 


D) 
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p) Of what eftate of the busband's, with reſpec 
to the nature and quality thereof, ſhall a wo- 
man be endowed, | 


June the 22d 1738. At the Rolls. 
Sneyd v. Sneyd. 


Care 201. 
HE plaintiff 's father Ralph Sneyd, being by virtue The plaintiff's | 
of two ſettlements ſeiſed in tail male of ſeveral ma- father being 


wand lands, and in poſſeſſion of great part thereof, and {fed intail- | 


ing purchaſed ſeveral others, intermarried with the de- manors and 
adant, the plaintiff's mother, but no ſettlement was lands, and in 
ade in conſideration of the marriage; and on the 18th Pofleon of 


a . a i reat part there. 
October 17 33, he died inteſtate, leaving the plaintiff os an having 
Iryden Sneyd his eldeſt ſon, whereby the lands in the 7 leve- 
mlement, and the eſtates purchaſed by the father, became get inter 

a gy © "4" g married with 
ed in the plaintiff, as the eldeſt ſon and heir in tail. the defendant, 
| the plaintiff's 

ber, and in October 1733 died inteſtate. The plaintiff, as eldeſt fon and heir in tail, 
"gs bill to ſet aſide the aſſignment of dower for partiality, upon a ſuggeſtion that part 
the eſtate was copyhold, and not liable thereto. 
Fike huſband became intitled to the copyhold eſtates by copy of court roll, and granted 
n out again by copy of court roll, his wife is not intitled to dower ; hut if he became 
led otherwiſe than by copy of court roll, and did not grant them out again by copy 
wurt roll, ſhe is intitled to dower out of thoſe eſtates. 


The defendant claiming dower out of the plaintiff's 
late, obtained judgment in a writ of dower againſt him, 
N dower was afterwards aſſigned by the ſheriff ; and the 
ent bill is brought for an account of the rents of the 
al eſtate, and to ſet aſide the ſheriff's aſſignment of dow- 
For partiality, part of the eſtate being copyhold, and not 
Ne to dower, and yet eſtimated upon the writ of inquiry 


"IF acertaining of dower. 
90 The defendant inſiſted the copyhold was properly eſti- 
n ( rec becauſe Ralph Sneyd, her huſband, had the free- 


of the purchaſed copyhold eſtates in him as lord of 

* Manor, which contained as well copyhold as freehold, 

Aby him not granted out, and that ſhe is therefore 

Mable of the ſaid copyhold ; or that if he did grant 

kn out, the jhſtantaneous ſeiſin in the huſband at the 

ie of the purchaſe was ſufficient to intitle her to ſuch 

mer, and that no after act of his could give away that 

et which was once attached in her. 

ihe Maſter of the Rolls . Though no caſes have been [ 443 } 
4 af either ſide, and this ſeems to be a new point, yet I * Sir Joſeph Je- 
ud think that this inſtantaneous ſeiſin of the freehold W. 


A wife 1s not 
3U2 of intitled to dows 


816 -  Ejeflment. 

| of the purchaſed copyhold eſtates in the huſband 
wet dg 2 intitle the defendant's wife to her dower ; for nc * | 
fin, The coau- jng there may be no caſe of the ſame nature with thi, 1 
— 3 AND it may be governed by reaſon and general rules of * 
to give the wife AS for inſtance, the conuſee of a fine 15 e 0 0 
a title to dow- give his wife à title to dower ; and in the caſe of zu 
er; nor in the : f | 

gate of a ud he, the widow of a truſtee has been determined to hu! 


the widow of a claim of dower from fach'a momentary ſeiſin. 
truſtee a 
claim ef dowel from ſuch a momentary ſeiſin in the huſband. 


I do therefore in the firſt place decree, that th affon 
ment of detuer by the ſheriff be ſet ajide, and that it ben 
ferred to a maſter to inquire, whether the inteſtate becan 
intitled to the copyholds in queſtion, by virtue of fur 
ders from the tenants by copy of court roll, or not? Ar 
whether he granted thoſe eſtates out again by copy of cou 
roll, and not by leaſe for years or lives? And if the intl 
became intitled by copy of court roll, and granted then 
again by copy of court roll, then I am of opinion that 1 
defendant Anne Sneyd is not intitled to dower out of f 
e/tates. 

And as to the lands whereon the leaſes for lives or ye 
were renewed by the inteſtate, I do order the maſter 
mquire which of thoſe leaſes were actually expired att 
time of ſuch renewal, and which not; and am of ini 
that the defendant Anne is not intitled to dower out . 
inſtantaneous ſeiſin, but that ſhe is intitled to dower ot 
thoſe lands where the maſter ſhall find that the leaſes 1 
actually expired. 


November the 12th 1739, and July the 21ſt 1740. 


Hervey v. Hervey. 


Vide title, Power, under the diviſion, Of the right a 
tion of power, and where a defet? therem will 


Valles. 
SHO 2 ERR 
' CAP. Mal 
Ejeſtment. 
Vide title, Fointenants and tenants in commutt 


CA 


* 


f 8 
Aw. 


Eſtate Tail. [ 444 ] 


| May the 2d 1738. 
Ivie v. Ivie. 


i tile, Deviſe, under the diviſion, What words paſs 
an eſtate tail. 


1 a - lt. F —_ * — EA * ** -» 


Ar. MV. 


Evidence, * Witneſles and Pꝛook. 


) What will be admitted as evidence, and will 
amount to ſufficient pꝛook. 

) Where parol oz collateral evidence will oz will 

not be admitted to explain, confirm oz contra: 

- Aon appears on the face of a deed oz a 


) Of examining witneſſes de bene eſſe, and eſta: 
bliſhing their teſtimony in perpetuam rei memo- 


nam. 
bk the [ufficiency oz diſability of a witneſs, 
) Rules the lame in equity as at law. 


— 
— K 


hat will be admitted as evidence, and will 
amount to [ulficient pꝛooł. 


May the 5th 1737. 


Graves v. Euſtace Budgel, eſq. 1 þ 

T was moved on the defendant's behalf, that certain This court will 3 
Witneſſes of the plaintiff's, who were to prove exhibits, allow the pro- | 
ving of exhibits i 


— 


Vide 2 Alk. 15. 19. 39, 40. 98, 99, 140. 189. 239. 3 Atk. 77. 
. Nih Prius, tit. Evidence. + Burr. Rep. 147. 2 Burr. 1189. 
WL 1256. 4 Burr. 2270. 2485 to 2489. 5 Burr. 2688. 

gh Rep. 60. 23a. 346. 363. 384. 404. 532. 2 Blackſt. Rep. 
| might 
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8 the might be examined viva vote at the hearing of the aut 
N 2%.-** and that an order of the late chancellor, for a commiſſ 
examinations, to examine them in the country, might be diſcharge, 
. che ho ke uſe of the exhibits, bu 
the application o party who is to make uſe of the exhibits, but no in 
is allowed at the application of the contrary paity. ance view 


The motion was founded on two things. 
[ 445 ] Firſt, The great importance of theſe exhibits to the g. 
rits of the cauſe, being receipts of the defendm 
which he inſiſted were forged, and had denied in 
anſwer. 

Secondly, The ill ſtate of health of the defendant dif 
ling him to go down into the country to attend 
commiſſion, in ſupport of which an affidavit of h 
phyſician was read. 

On theſe matters it was prayed that the witneſſes mig 
be examined viva voce at the hearing, that the defendy 
might have an opportunity of croſs examining them, x 
ſifting their evidence; and a caſe of the dutcheſs of Na 
caſtle was mentioned by 'Mr, Fazakerly, where it was 
allowed. This was alſo prayed in honour of the defe 
dant, he having denied the receipts. 

Lord Chancellor. I cannot allow the motion ; the co 
ſtant and eſtabliſhed proceedings of this court are up 
written evidence, like the proceedings upon the civil 
canon law. This is the courſe of the court, and tl 
courſe of the court is the law of the court; and thouy 
there are caſes of witneſſes being ſo examined, yet th 
have been allowed but ſparingly, and only after publication 
where doubts have appeared in their depoſitions, and tt 
examination has been to clear ſuch doubts, and inform ti 
conſcience of the court, 

There never was a caſe, where witneſſes have been 
lowed to be examined at large at the hearing; and thou 

„it might be deſirable to allow this, yet the fixed and fe 
2 proceedings of the court cannot be broke tho 
or it. : 

The utmoſt latitude the court have taken in this, l 
allow the proving of exhibits viva voce at the hearing, b 
not to let in other examinations; and this is allowed o 
where the application is by the party who is to make 
of the exhibits : but there never was a caſe where * 
allowed on the application of the contrary party; if he 
ſuſpicious of fraud, he has notice, and may crols exar 
the witneſſes, x 


r 


© Evidence, Witneſſes and Proof 619 


Eaſter term 1737. 
Fry v. Wood. C48 204. 


GREED in this caſe, where a perſon has been ex- Where a perſon 
amined in Chancery, that in a cauſe at law between 4» 7 roo 
lame parties, his depoſition may be uſed in evidence, depoſition may 
F+ can be proved that the witneſs is dead, or by reaſon be read at law 
ickneſs, &c. is not able to attend, or that he is out of — Ws 

te kingdom, or otherwiſe not amenable to the proceſs of 


he court. 


U 


In Michaelmas Vacation 1737. [ 446 } 


Goodier v. Lake. 
Casr 204. 


HERE an original note of hand is loſt, nd au lu 
of it is offered in evidence to ſerve any par- ginal note is 
lar purpoſe in a cauſe, you muſt ſhew ſufficient proba- pry by 2 
ity to ſatisfy the court that the original note was genuine, in aug, 


in evidence, you 
tore you will be allowed to read the copy. muſt ſhew the 


original note 


was genuine, before you will be allowed to read the copy, 


June the 18th 1737. 


Medcalf v. Ives. | 
ſide title, Award and Arbitrament, under the diviſion, 
For what cauſes-ſet aſide. 


Michaelmas Term 1744. 


Omichund v. Barker. 
Vide title, Alien. 


December the 4th 1749. 
Ramkiſſenſcat v. Barker. 
Vide title, Alien. 


Evidence, Mitngſs, and Proof. 
May the 23d 1747. 


Eade v. Thomas Lingood and others. 


Vide title, Bankrupt, under the diviſion, Rule as 6, 
aminations taken before commi ſſioneri. 


| Evidence, Vide title, Power, 


CPR) > Hilary Term 1737. 


Boden and others, aſſignees of Dellow, a bankrupt, vel 
ellow and others. 


Vide title Bill, under the diviſion, Bills of Diſcovery, & 


(B) Where 'parol, o2 collateral evidence will 
will not be admitted, to explain, confirm, 1 
contradie, "what appears on the kate of a det 


- 


02 a will. 
Vacation after Trinity Term 1737. 


Taylor v. Taylor. 


Vide title Cepybold, under the deviſion, In what Caſa 
defective Surrender, or the want of it, will be ſupþii 
in Equity. 

March the 4th 1737. 


Hutchins v. Lee. 
Cas 205. 


Dill brought REL brought to ſet aſide an affignment of a leaſele 
adh cant 30 D eſtate, and all other the eſtate and effects of the pla 
leaſchold eſtate, tiff, upon a ſuggeſtion that the ſame was never intended 
dee, upon ſug- an abſolute aſſignment for the benefit of the defendant, b 


99 made only to eaſe the plaintiff of the trouble and care 

ed as an abſo- managing his own concerns at that time, being then ul * 
bus aflignment, der great infirmities of body and mind,) and __ 4 5 
truſt for the truſt for the benefit of the plaintiff, if he ſhou d al b 


Plaintiff's bene · wards be in a capacity of taking care of his own * 
fit. No truſt of any kind appeared on the face of the 4 5 
ng no en- ment, but upon the whole circumſtances of the caſe, 0 
— *. at the annuity reſerved to the plaintiff, being by no me 


might be col- equivalent to the eſtate ſo diſpoſed of, the recital 1% 


* 


4 of alignment, that the plaintiff was under diſability 1<Red from cir- 
hat time, of taking care of his own affairs, all the - ger _ 
bin general being aſſigned as well as the leaſehold eſtate, aWgnment it- 

4 after a general covenant in the deed from the defen- let inconvitent 
it, to indemnify the plaintiff againſt any breach of cove- +5 — pn 
+; in the original leaſe, and a ſpecial reſervation to the Lord chancellot 
if of all the timber, &c. and he to ſet out and allow *4mited parol 
ber for the repair of the eſtate (a circumſtance princi- nem 1 
relied on by Lord Chancellor, as not at all recon- action. 

able with an abſolute diſpoſition of the whole intereſt to 

defendant,) and other circumſtances raiſing a ſtrong 

ſumption of a truſt intended. 

Lord Chancellor admitted parol evidence to explain this Though there 
mation, vis. declarations by the defendant at the time dier de, Tafel 
deed of aſſigment was executed, and afterwards amount- oO hee the n 
0 an, acknowlegement of ſuch a truſt as the plaintiff *9 Cat =. yet 
winked on; and his lordſhip ſaid, ſuch evidence was Pee! * ng 
alſtent with the deed, as there was all the appearance ee anl. 
n intended truſt upon the face of it; but however 

wh there can be no parol declaration of a truſt, ſince 

ſatute of the 29 Car. 2. yet this evidence is proper in 

ance of fraud, which was here intended to be put on 

plaintiff, for the defendant's deſign was abſolutely to 


dye the plaintiff of all the benefit of his eſtate. 
July the 28th 1739. 


Whitton v. Ruſſel. x Casz 206, 

; A perſon left A. 
| HE teſtator left A. 20/. per annum, by a codicil to vol; per an. by 
L his will, and after talking of making another codi- vill ENS 
and leaving him 1 5. per ann. more, the attorney told talking of mak- 
j that if B. C. and D. whom he had made deviſees ing another co- 
eſtate, would give A. a bond to pay him 1 5. per Er 8 
i would be ſufficient ; accordingly B. one of the de- more the attor- 
u preſent, promiſed that he and the deviſees would, and a nen teig him, 
Mut was prepared but not executed. The teſtator lived — 5 24 
reeks after this tranſaction, and A. remained nine years be bad made 
wut demanding the performance of the promiſe, or in- r 
y have the draught perfected, and then brought his give l. à bond 
r defendant denied the promiſe, and the plain- pay him 11, 
: Was diſmiſſed at the Rolls, who thereupon ap- _ 
. er he and the deviſees would, and a draught was ERR «+ ok, — 
Name of the * 1 * and Fr remained nine years without demanding the 
Lale aud — — t * perfected, and then brings his bill, diſmiſſed 

ppeal, decree of diſmiſſion affirmed. 


or, 
aa 3X pegſed, 
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pPealed 3 for the plaintiff were Oldham 
_ Litchkie 5 2 ern. 506. Thynn v. T n, 1 Ver / 
Devenifh v. Baines, Prec. —— 
Blacket, July 2oth 1720. Hanse 8 He Þ 
| "Defendant by his anſwer infifted on the ſtatute of 4 
29 Car. 2. for prevention of frauds and perjuries. 
Lord Chancellor. Theſe caſes upon the ſtatute of 6 
are to be proceeded on with the greateſt caution : the o 
ſent plaintiff does not appear to be any relation of the teſ 
tor, and I think there is no ground on the parol evider 
to decree for the plaintiff in the preſent caſe, though 

N Caſes cited go a great way. | 
1.449 1 The preſent attempt is in effect to add a legacy u 
R wh will and codicil in writing, by parol proof, which if re 
oy bo will pan only, 'ought not to be allowed; | 
rol proof, further, and ſeeks to charge lands with an anny 
151. per aun. without writing, expreſsly againſt 


ting to perſonal eſtate 
this 


though it con- 
cerus att an. flatute ef trauds ; and in the next place to have a ſpeci 
ly ; a fortiori performance of an agreement not an writing, which t 
where it tend court will not do. Neither is there, in the preſent « 
to charge lands. any ground for relief on the head of accident or fraud: 
the time of making the will, the teftator talks only u 
one of the deviſees of giving '15/. per ann. more to 

plaintiff, _ Lk | 28 
It is not in the The teſtator lived ue weeks afterwards, when it 
— — always in his power, but does nothing towards it, the 
againſt acci- fore there was no accident to prevent it, nor is it in 
——— power of this vor to reheve l wilt accidents, —_ 
Cc, Vent volun iſpoſitions of eſtates ; nor is there 
D clear fraud 12 of promiſe is not to be call 
| fraud, nor does it appear that the teſtator was drawn 
5 this promiſe not to add the legacy to this codicil. 
po: As to the precedents cited, Thynn v. Thynn, 
Oklham v. Litchfield, they do neither of them come 
to the preſent caſe. Blacket v. Blacket depended on 
reaſon of 8 children unprovided for, yet that c 
2 great way. I cannot eome into the reaſon of tis 
unleſs for the younger children. 
But here the great opportunity the teſtator had of & 
this in a much ſhorter way than by bond, if he the 
fit 3 the t was imperfect, it not being inferted 
the undertaking of the obligor ſhould be, and the l 
of time before the bill brought, are material facts. 
mands of this kind ſhould be purſued very recently, 


the danger of perjury intended to be prevented by the 
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increaſe much more after length of time, and there- 
The undertaking and promiſe is not by all the perſons 
weſted, but by one only; the caſes cited are where the 
wiſe is made by the perſon ſolely intereſted, and there- 
a decree to make the eſtate liable, would be to affect 
dons no way concerned in the firſt tranſaction, and to 
une him who made the promiſe, would not be conſiſtent 
i the intent of the teſtator, who meant only to charge 


of 


Therefore I am of opinion, the decree at the Rolls was 
ouſly made, and ought to be affirmed. 


Ok examining witneſſes de bene eſſe, and. elfa- 
Ming their teſtimony in perpetuam rei memoriam. [ 450 } 


Auguſt the gth 17 39. 
The Earl of Suffolk v. Green et al'. 


CA3Z 207. 
HE plaintiff brought his bill to perpetuate the teſti- Bill brought ta 
mony of witneſſes to a bond, entered into by the plain- PTpetuate the | 
| anceſtor, charging that the defendant Green, whom meſs; to a 

plaintiff wanted to examine, was very aged and infirm, bond charged to 
lnfiſted in his bill, that the bond was entered into on be uſurious: and 


l alledging that 
lurious contract, the defendant being to have 10. the — 


cent, Green, whom 
; the plaintiff 
wanted to examine, was very aged and infirm. 
ren, who was a nominee only in the bond, demurred, as the bill ſought to ſubje& 
ba penalty, and alſo as plaintiff does not offer to pay what is really due. 
femurrer had ſtopt at the firſt part, it would have been good; but as it goes to the per- 
ung the teſtimony, it is bad, and over-ruled, but without prejudice to the defendant's 
on the ſame thing by way of anſwer. 


the defendant demurred, for that the bill ſought to 
er him to a penalty, and that on the plaintiff 's ſhew- 
[there was a great ſum really lent, but the plaintiff does 
offer to pay what is really due to the defendant. 

For the plaintiff was cited the caſe of Shirley v. Earl 
ms, 3 Vn. 77. where a bill was brought to perpetu- 
be teſtimony t a witneſs for fear he ſhould die during 


ed M8 vacation, and he was ordered to be examined de 
e l eſe, where the thing examined into, lay only in the 
s. eeage of the witneſs, and was a matter of great im- 
7 uce, tho" the witneſs was not proved to be old and in- 
| | 


3X 2 The 


$24 


A truſtee has as | 


much the bene- 
fit of the plead- 
ing of this court, 
as he that has 
the equitable in- 
tereſt and ceſti- 
que truſt is in- 
titled to have 
the privilege 
maintained by 
the truſtee. 

[ 451 ] 
A plaintiff is 
znutled to per- 
petuate the teſ- 
timony of wit- 
neſſes to an uſu- 
rious contract, 
not withſtand- 
ing his not of · 
fering by the 
bill to pay. 

A man may 
bring a bill to 
perpetuate teſ- 
timony in many 
caſes, where he 
cannot bring a 
bill for relief 
without waiv- 
ing the penalty 
as in waſte, &c. 
A demurrer bad 
in part, is void 
in toto, other- 
viſe as to a plea, 
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The defendant Green was only a nominee in the, 
and the beneficial intereſt in one Peers. 

Lord Chancellor. So far as the preſent bill prays 
defendant to put in an anſwer, fo far it is a bill of diſcoye 
= — muſt neceſſarily go to the uſury charge 

e bill. 

+ The defendants have demurred to ſo much of the! 
as ſeeks any diſcovery, and to perpetuate the teſtimony, 

As to the firſt part, that it would ſubject the defend 
to a penalty, the demurrer is proper, and if it had gr 
no further, muſt have been allowed as an uſual caſe, f 
as to the objection, that the defendant Green will loſe n 
thing by the diſcovery, as he has no intereſt ; a truſtee h 
as much the benefit of the pleading of this court, 2 
that has the equitable intereſt, nay the ce/tique truſt is 
tled to have the priveledge maintained by the truſtee, 

But as to the other of perpetuating the teſtimom 
the demurrer is bad, for the plaintiff is intitled to pen 
tuate teſtimony, notwithſtanding his not offering to p 
and there is no certain diſtinction laid down, where am 
is forbid to perpetuate teſtimony, as to perſonal der 
againſt himſelf. So far as this, if proved, relates tot 
loſs of the debt, ſo far it may be called a penalty; 
a man may bring a bill to perpetuate teſtimony in m 
caſes, where he cannot bring a bill for relief, without 
ing the ; as in waſte, or in the caſe of afar] 
ted, bin caſe of Bao ha after pe 9 
amine witneſſs beyond ſea, as to fraudulent loſſes, and 
in many caſes fraudulent loſſes are ſubject to a pe 
even ſometimes felonious. This bill is to perpetuate ts 
mony to a plain fact; what the conſequence of that | 
is, is of another conſideration, 

This demurrer being bad in part, muſt be over-rul 
for it is not like a plea, which may be allowed in part; 
a demurrer bad in part is void in toto, and cannot be 
parated. : 

His lordſhip therefore held the demurrer to be ink 
cient, and ordered the fame to be over-ruled, but w 
prejudice to the defendants inſiſting, by way of aol 
againſt making any diſcovery touching the uſurious d 
act, charged and ſuggeſted by the bill 


ſide 


— 
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November the 15th 1738. 
Brandlyn v. Ord. 


re title Purchaſe, under the diviſion, Of | Purchaſers 
| without Notice. 


0) t the ſufficiency 02 diſability of a witneſs, 
Trinity Term 1738. 


Cotton D. Luttrell. Casz 208; 


HE plaintiffs counſel objected to the evidence of fir Tho! a wife is 
John Cheſhire, as his wife is charged with fraud anafeag ang d 
4 malpratices, as his teſtimony might be ſuppoſed to fraud and mal- 
in favour of his lady, by palliating and excuſing her 8 yet. 
aduR, in relation to the procuring her huſband to be ne po ener 
ade a truſtee of the whole legal eſtate under the late Mr. ſhall be admit- 
tton's ſettlement ; and beſides, if the court ſhould be 2 co ag 
opinion ſhe has been guilty of a fraud, ſhe will be lia- third perſon 
to coſts, and his evidence will be favourable to her with ſhall be con- 
he& to coſts, and will be in ſome meaſure againſt the <*r=<4. 
that a huſband ſhall not be examined for or againſt 
p vife. 
Mr. Fazakerly for the plaintiff inſiſted, that there is no [ 452 
extant, where the rule laid down here ought more 
ngly to prevail, eſpecially where there is ſuch clear evi- 
(ce of fraud againſt lady Cheſhire. It cannot be diſ- 
ted if ſhe is liable, but that the huſband, where the 
Ik is concerned, muſt be likewiſe liable, and that as 
ry remainder to truſtees to preſerve contingent re- 
unders, is a veſted. one, or elſe would be bad, fir John 
keltire is concerned, for if the court ſhould determine 
our of the plaintiff, he, as having the legal eſtate, 
Wt be decreed to convey. 
The objection will hold till ſtronger againſt lady Che- 
e's evidence, becauſe ſhe is concerned in 4 in the 
mat of the ſuit, as ſhe may, or may not be liable to coſts, 
= as the court ſhall determine upon the merits of 
The counſel for the defendant ſaid, the principal queſ- 
hs, ſuppoſing that fir John Cheſhire ought not to be 
med where the wife is concerned, yet whether the evi- 
ce, both of him and lady Cheſhire ſhould not be read, 
fre is @third perſon who is greatly intereſted mo 
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the ſettlement of Mr. Cotton, and can uce no oy; 
ſo material as fir John Cheſhire's, who ww — 
of the whole conveyance. 

The chief caſe relied upon for the defendants wa T 
v. Holt, where Ward and Wilbraham truſtees throw 
the whole eſtate, (fir John Chefhire being only a ruft 
to preſerve contingent remainders), were charged yi 
fraud, and yet the court of King's Bench, upon an if 
of fraud, directed out of chancery, admitted them un 
| ſolemn debate to be examined. - . 

A perſon who Lord Chancellor. The reaſon, why perſons who 
at — 2 law are put into the ſimulcum, are yet admitted as witne 
cum ma pe ſes, is, that they may not be made parties to a cauſe or 
admitted z3a to take off their evidence; but notwithſtanding this, 
— * * he there is a ſtrong evidence againſt the ſimulcum man, th 
made a deſen- he is particept criminis, the court will exclude him ff 
dant, only to being a witneſs. 
1 0 = When this objection was firſt ſtarted, I muſt confeh 
firong proof very doubtful, whether the depoſitions of fir Jd 
that he is parti- Cheſhire and lady Cheſhire ought to be read; but u 
| he will be ex: the matters being fully diſcuſſed, I am of opinion that i 
cluded from be, Objection goes only to their credit, and not their compete 
ing a witneſs, As to lady Cheſhire, the objection depends upontheſece 
fiderations, Whether ſhe has been properly made a defe 
dant ? now I will not ſay ſhe has improperly been mads 
defendant, becauſe it was neceſſary in order to a diſcove 
but it was improper ſhe ſhould be brought to a heant 
for ſhe is no ways concerned in intereſt in the event of ti 
fuit, as ſhe was barely an agent for Mrs. Luttrel, and c 

ſequently no decree can be made againſt her. 

J will not ſay but there might be a cafe, where it 
Ry to bring ſuch a perſon to hearing, as ſuppoſe 
ſhould by fraud obtain a conveyance for his own bene 
where it ought to have been in truſt only, there might 
4 decree againſt ſuch a perſon. | | 

L 453 ] But this is a bill brought merely to have a recome 
ance from the perſon, to whom it is alledged the eſtate 
fraudulently and illegally conveyed. 

But if is no decree againſt lady Cheſhre, hc 
it poſſible that cofts ſhould be given againſt her ? for if 
is no way concerned in intereſt, there can be no dec 
The uence of this is, that the objection goes © 
to her credit, and not to her competency. ; 

The next conſideration is as to fir John Cheſhire, 
as I am of opinion that my lady Cheſhire's depoſit 
ſhould be read, the reading his depoſition is a conſedbe 
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; for it would be very ſtrange to _————— 
| r | n be ds c 


in the fraud. 
100 not know any caſe in this court, bene 3 WW 
has been guilty of a fraud ſolely, without*the huſband, ant ws" E 
There he has no benefit at all from it, that he ſhould A lely CR 
fer, it would be extremely hard to ſay, that he ſhould the huſband, no 


coſts ; 1 know of no precedent, abr do I believe the Precedent of the 


court's making 


0 would do it. him pay colts, 


The depoſitions of fir John and lady Cheſhire read ac- 
7 HY. 


(i) Bales the ſame in equity ap ax. l. 0 | 
Michaelmas Term I 7 37. 1 
Manning Lenne. 15 7 Cazr 209. 


, 


| Chancellor. HE rules of to, N the 3 
ſame in equity as at law, and if ſame in equity 
not admitted as a witnefs at the trial there, becauſe 28 at law. 
rally concerned in intereſt, the ſame 7 will 
| paitaſt reading his depoſition as UN) {4 
There are many caſes where leaſes are granted to perſons, ow 2 up 
which poſſeſſion pon that leaſe, and payment of rent, you cannot read 
de a preſumption of right in the leſſor, till a Wd evans one — all 
hen, det when us leer are let u Er 
> of @ them, — You we Wee winter _ ” er that leaſe, 
To ſhewa 
up: for ren are not a ſufficient evidence of Atitle in I ler, be 
or, he proves actual ment, elpeciall mult prove ac- 
te the perſon who has ſigned the — is diving, for M 
gat to have been e ied in the cauſe. a! 4505 will not 
Where there are old rentals, and bailiffs have admitted do. 
y received by them, ur een e Bazbffs rentals. 


are evidence of 


ber fam. pennen. 
After Hilary Term 1736. | [454 ! 8 


eden of Marlborough v. Sir Thamas Wheat, 


ORD Fhagcolior laid it down in this caſe, that — apron 


n chancery i m reports which are ſpecial, AIC are only to ſtate 
v ſet forth the evidence with their opinions upon it, Þare matters of 
Wy to ſtate the bare matter of fact, for the judg- : 


ment 


Evidence, Witneſſes, and Proof. 
ment of the court in the ſame manner as in court 
law, they only ſtate the facts allowed by both fides in 
yo verdict, but never meddle with any part of the 
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9 Who are intitled to a diſtribution. 


B) Df Adminiſtration, to whom to de grant 
C) Ok remedies by one executoz oz adminiſrat 
againſt another, and how far the one ſhall 
anlwerable koz the other. 
D) What ſhall be allets. 
E) Rule where a bill is brought againſt an ere 
top ok an executo?. Bro 


ä MM. 


» 
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(A) Who are intitied to a diſtribution. 
| June the goth 1738. 
Durant and Frances: bis wife adminifra- J b 
trix 6 — 7 laintif 
Thomas Preſtwood and Charlotte Anne Preſt- fo 


. | wood infants, 2 their mother and guardian, 
Carr 1 and Ambroſe 


hodes and Eliz. his wife, 


Aunts and ne- N NNE PREST WOOD died inteſtate, and kt 
8 of adminiſtration were granted to the plaintiff Fra 
relation to aa 


intent ans - 3 her aunt, and one of her next of kin, who would! 
nally oitles diftributed the perſonal eſtate to the inteſtate's next of 

equally intitled 

under the ſtatute according to their intereſts, without ſuit ; but defend 

rn inſiſting they are ſeverally intitled to the whole, the 


[ 455 ] brought in order that an account may be taken of the 


- 
_—— g 


vide 2 Atk. 42, 43. 50, 61. 56. 58.63. 66. 106. 108. 116 11h 
118, 119, 120. NAY F 4 $2 6}. A 626.—g Atk. 95. 180. 24k 
£09. 566. 607. —1 Blackſtone's Rep. 436. 2 Black. Rep. 694 965. 
— 3 Burr. Rep. 1368. 1380 to 1385 . 1461. 146g to 14672719, 4 
22 66 2156, 5 Burr, 2730. 
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tte's perſonal eſtate, and that the ſhares of all perſons - No right of 


de aſcertained, and the plaintiffs, in right of Frances, ag erg ee 
tn one third of the perſonal eſtate for their own uſe. take per raping, 
The defendants Ambroſe Rhodes, and Elizabeth his 5 not pet 

4 infited, that in caſe the plaintiffs, in right of Frances 

> intitled to a third, they in right of the defendant Eli- 

weth are intitled to a like ſhare, ſhe being the plaintiff 

nnces's only ſiſter. | 

The defendants Thomas, and Charlotte Anne Preſt- 

d, who are the only children of Thomas Preſtwood, 

baſed, who was the only brother to the inteſtate, 

that they, as repreſentatives of their father, and near- 

| of kin to the inteſtate, are intitled to the whole perſonal 


— —— — WA <-> Sao. — 
- — 2 ” 


ute, 

Lord Chancellor. As by our computation the aunts 
nephews are in equal degree of relation to the in- 
te, they are equally intitled under the ſtatute of diſtri- 
tions, and no right of repreſentation can be here allow- 
and according to the authority of many caſes, they 
o take per capita, and not per ſtirpes, and therefore his 
ſhip directed, after the ſatisfaction of debts, the clear 
Jus of the inteſtate's perſona] eſtate to be divided into 
equal parts, one fourth to the plaintiffs, one fourth 
the defendant Thomas Preſtwood, one fourth to de- 
Want Charlotte Anne Preſtwood, and the remaining 
n to the defendant Rhodes, and Elizabeth his wife. 
horrel v. White in the court of Exchequer, and Grainger 
brainger before lard Talbot, were cited. 
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May the 14th 17 39, 


f Stanley, Eſq. and Elizabeth, Anne, 
Sarah Stanley (Hit ſiſters ) infants, by þ Plaintiffs. 
Wward Hooper, Eſq. their next friend, 


lippaStan| 
0 ey, wideto, and Anne Stanley, { Defendants. C 12. 


William Stan- 


ITILLIAM STANLEY and Anne his wife had ley, and Anne 


two ſons, George and Hoby, who ſeverally mar- 1 


. ſeverally mar- 
their father's lifetime ; William the father dies, Anne his wife ſurvives him. George 
Nude dies, and leaves ſeveral children, who are {till living, then Hoby dies imeſtate, 
$Phillippa his wife poſſeſſed of a very large perſonal ellate. 

den of George boos a bill agaialt Phallippa, who has adminiſtred to her huſband, 
4 gaaſt Anne their grandmother, inſiiting that as the repreſentatives of their father, 
ere nitled with their grandmother to one half of the moiety of the inteſlate's cſtale, 
nz untitled to the other molety, by the ns & 23 Car. 2. c. 10. 


PL, 3Y Arne 
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46 Exerutors and Adminiſtrators. 
The reſidue of Anne his wife ſurvives him; George afterwards dies, 3 
Ae, ber . leaves feveral children, who are ffill living: then ig 
1 of, A dies inteftate ( leaving Phillippa his wife) vofſelſed of a ve 
vis. A; | | 
1% be divided E n 80 | | ; 
into four equal parts, two fourths thereof to be retained by Phillippa, the inteftate's wide 
one other fourth part to be paid to Anne Stanley the inteſtate's mother, and the remai 


fourth part to be laid out in South-Sea annuities, in the name of the accomptant * 


* to the order of the court, for the benefit of the childten of George, equally to 
divided. 


L 456 ] The children of George bring this bill againſt Philli 
g who had adminiſtred to her huſband, and alſo 284 
Anne their grandmother, inſiſting that, as the repreſen 
tives of their father, they were intitled with their or; 
mother to one half of the moiety of the inteſtate's ef; 
the wife being intitled to the other moiety by 22 & 23 0p: 

2. cap. 10. 
It was inſiſted for the plaintiffs, that by the ſtatute 
1 Fac. 2. cap. 17. ſec. 7. it is enacted, that if after 
death of the father any of his children ſhould die inteſ: 
without wife or children in the life of the mother, e 
brother and ſiſter, and the repreſentatives of them, 
have an equal ſhare with the mother. 
In this caſe there is a wife left, but the intent of tie uſe 
was to put the inteſtate's brothers and ſiſters, and ther 
preſentatives, in the fame light and condition with 
mother; ſo that whenever the mother was intitled, 
brothers and ſiſters, and their repreſentatives, (per fir] 
were to have an equal ſhare with her, and cited the 
of Keihway v. Keilway, 2 Wis. 344. Paſch. 12 
which was as follows; the plaintiff was the widow and 
miniſtratrix of one that died inteſtate having no chul 
but left a mother, a brother, and ſiſter, and brotl | 
children ; and it was decreed the wife ſhould have a " 
ety, and the other moiety equally to the mother, bi ay 
and ſiſter, and brother's children, (as repreſentatives d 
| father per /tirpem) which caſe is exactly the ſame 
the preſent in every circumſtance, except that in the 
ſent caſe the inteſtate had no brother and ſiſter Iv 
his death, which is not material, in regard that the 
dren of the brother take by way of repreſentation. 
It was inſiſted for the defendant, the inteſtate's Mc 
that theſe ſtatutes are to receive a favourable conſtrue K 
to exclude repreſentations in a remote degree, in relps 
| collaterals, agreeable to the caſe of Carter v. Cn 
| Raym. 496. and that the words in the ſtatute of 
are in the conjunctive, and require a brother or liſte! 
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os, 4 well as repreſentatives of brothers and ſiſters to 
caſe within that ſtatute. in 84/4 | 
| has been determined that when the inteſtate leaves where an in- 
ers or ſiſters children, and no brother or fiſter, ſuch ſeſtate leaves 


' 1 be af brothers or 
hen take per capita, as next of kin, and not by repre- chers children, 


ation, Eg. Caf. Abr. 249. Walſh and Walſb; and and no brother 
the conſtruction of the ſtatute was the ſame if a man Oy they 
i leaving aunts and nieces, and no brother or ſiſter, at fe of lin, 


H aunts and nieces would all take per capita, and the and not by re- 


li: could not take per ftirpes; and yet if the father of r = 
15 nieces had been living, he would have taken the whole, 1 


Ithis was determined in the caſe of Durant and Preſt- and nieces, 


* * and no brother 
, June 30 1738. or ſiſter, they 


Wall take per capita; but if the father of the nieces had been living, be would have 
wthe Whole. ide ante. 


Ind from hence it was argued, that as there was no | 457 |] 
(ther or ſiſter of the inteſtate living, if the plaintiffs in 

(caſe took any thing, it muſt be neceſſarily per capita, 

[not by repreſentation ; that when brothers children 

er capita, they muſt neceſſarily take as next of kin, 

uſe as they are not in equal degree with the inteſtate's 

jher, they could not otherwiſe take at all. 


1 ad it was further urged, that if they were intitled by 
od entation, it might be carried to the fourth or fifth 
fir ation, for there was nothing to reſtrain it in this act, 


here was in the ſtatute of diſtributions, which would 


vet confuſion and fractions in the eſtates of in- 


lard Chancellor. There are two queſtions in this caſe. 
rt, Whether the plaintiffs, who are the nephews and 
neces of the inteſtate, {hall ſhare with the inteſtate's 
mother, there being a widow of the inteſtate ? 

os of condly, Suppoſing they may ſhare, notwithſtanding 
that objection, Whether they can come in, in reſpect 
that * is no brother or ſiſter of the inteſtate 


uud the firſt, it is directly within the caſe of Keilway The ſtatute of 


| | 5 4 
Keilway, and I am fatisfied with the reaſon of that „d the finite 


mo It depends upon the conſtruction of the proviſo in of Jac 2. very 
ruff tute of James, which is very incorrectly penned, i»<orreBtly 


f enn enned, and 
＋ the ſtatute of diſtributions - and therefore a con- ear 6M the 


Call is to be made upon the ſecond ſtatute, according lauer is to be 

f ] le intent and meaning of the legiſlatur . con'iitrued ac- 

„ | | ES! Fa cording to the 
lter intent of the legiſlatuxe. 


3952 Upon 


poſe that there muſt be ſome perſons to take in their o 


The word and 

in the yth ſec- 
tion of 1 Jac. 2. 
ce. 17. immedi- 

ately preced- 


_ Ing the words 


che repreſenta- 


tives, mult be conſtrued in the disjunctive. 


The proviſo in 
the ſtatute of 
James is to be 
incorporated 
into the ſtatute 
of Charles, 
where it ſays, 


that tepreſenta- 


tions ſhall not 
be carried be- 
yond brothers 


and fiſters children, The rule is, that ſtatutes made pari materia ſhall be couſtiued ws 


another. 


1458] 


deſcending, and collateral; the deſcending line abſolu 
excluded all others, the afcending excluded- all collate 
"except brothers and ſiſters, and they to alike. 


retained by the defendant Phillippa the inteſtate's Wy 
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Upon the ſtatute of diſtributions, the deſcending |; 
excluded all collaterals, and afterwards went to the next 
Kin ; ſo that the father or mother would take al. 
ſuppoſe a rich citizen died inteſtate, his thare would al; 
to the mother; therefore the ſubſequent ſtatute intend 
ſhe ſhould have a proviſion only equal with a brother: 
ſiſter of the inteſtate. | 

As to the ſecond queſtion, it is a new one; for the; 
teſtate has left no brother or ſiſter for the mother to g 
late or ſhare equally with. 

The caſe of Walſh v. Walſh is grounded upon t 
ſtatute of Car. 2. ſer. 5. The words of the act do 


right,” and others in right of repreſentation ; butt 
ſtatute of James 2. is of a different kind, and lets in anot 
perſon, | | | 

Here is a mother takes an original ſhare in her « 
right, and the brothers and ſiſters children take as if 
brother and fiſter were living ; for the word and, im: 
diately preceding the words the repreſentatives, mult 
conſtrued in the disjunctive. 


As to the obje tion, that ſuch repreſentation might 
carried to ſeveral generations, I think that conſequit 
does not follow, for the proviſo in the ſtatute of James 
to be incorporated into the ſtatute of Charles, winch « 
preſsly ſays, that repreſentations ſhall not be carried be) 
brothers and fiſters children; and. this is agreeable to 
rule my lord Hale Jays down in 1 Ventr. that ita 
made pari materia {hall be conſtrued into one another. 


I think the ſtatute of James intendcd to let in the | 
of the civil law, which contained three lines, aſcend 


| the reſidue of the 


teſtate's eſtate, after ſatisfaction of debts, to be 4 
into four equal parts, and two fourth parts thereot 10 


His lordſhip therefore ordered 


and one other fourth part to be paid to the _ 
Anne Stanley, the inteſtate's mother, and the ren 
fourth part to be laid out in South-Sea annuwuc, 
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wally to be divided. | 
p) Ok adminiſtration, to whom to be $anted. 


May the 18th 1737. 


les Humphrey, adminiſtrator of the 

pods unadminiftred to his 1 — Mary ( 

Scarlet, widow of William Scarlet, and \ Plaintiff, 
formerly the wife of John Oſborne, de- © x 
teaſed, 

Thomas Bullen, 705 egg Eo wife, ware 

iratrix of the ſaid William Scarlet, 

cn was = Ay — of the ſaid Mary {Defends 
ſcarlet, 


Survives her firſt huſband, who left her a legacy, 
and intermarries with B. She dies, the legacy be- 
p unreceived by B. during her life, but after her death 
wok out adminiſtration to her, but died himſelf be- 
It the legacy came to his hands, and his adminiſtrator 
ks it in, and the adminiſtrator de Bonis non of the wife 
rings his bill to have this legacy, received by the admi- 
aator of the huſband, paid over to him as the legal re- 
tfentative of the wife. 


ſe brings this bill for the legacy. 


denefit of it. 


tio adminiſter, excluſive of all other perſons. 


Mr. attorney-general for the plaintiff contended, that 
luſband and wife in law are but one perſon, and conſe- 
ſently no relation, nor intitled to adminiſter, 8 

Lord Chancellor. During the coverture, they are but 
perſon; but when that coverture is diſſolved by the 


A neareſt relation, and has a right to adminiſter, ex- 
ue of all other perſons. At common law no perſon 
U had a right to adminiſter, but it was in the breaſt of 
or to grant it to whom he pleaſed, till the ſtatute 
de 21ſt of Hen. 8. which gave it to the next of kin; 
Wit there were perſons of equal kin, which ever took 
tdminiſtration was intitled to the ſurplus ; and for this 

8 reaſon 


ws of the accomptant- general, ſubject to the order of 
court, for the benefit of the plaintiffs the infants, 
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C48 213. 


A. ſurvives her 
firſt huſband, 
who left her a 
legacy: ſhe 
dies, the legacy 
being unre- 
ceived by the 
ſecond huſband 
during her liſe, 
but atter her 
death he admi- 
niſters, and dies 
before the je- 


came to his hands ; his adminiſtrator gets it in, and the adminiſtrator de bonis non of the 


any conſiders the adminiſtrator de bonis non as a truſtee for the 2dminiſtrator of the 
Wand, who having an abſolute right by ſurviving his wife, his adminiſtrator ought to have 


Dung the coverture, huſband and wife are but one perſon; but when ſhe dies, he has a 


[ 459 J 


att of the wife, the huſband is certainly the next friend 
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reaſon the ſtatute of diſtribution. was made in order to, 
Ke this anjuſtice, and to oblige the adminiſtrator tg x; 
tribute, 

The queſtion here is, Whether the adminiſtrato 
Bonis non of the wife, or the adminiſtrator of the hwband 
is intitled to this legacy? 

I think clearly it was a veſted intereſt in the hufbay 
and therefore his adminiſtrator, as his repreſentative, 
intitled to it, without being obliged to make diſtribution 
for the huſband is not within the equity of the ſtatut 
and it is explained befides by the laſt clauſe in the ſtati 
of frauds and perjuries, ſec. 25. And for the exyli 
<< ing an act of this preſent parliament, intitled, An a 
<< for the better ſettling of inteſtates eſtates, be it dec 
<< red, that neither the ſaid act, nor any thing ther 
& contained, ſhall be conſtrued to extend to the eſtates 

„ © feme coverts that ſhall die inteſtate, but that their h 

bands may demand, and have -adminiſtration of thy 

| << rights, credits, and other perſonal eſtates, and recoy 

52 and enjoy the ſame, as they might have done before 
— << making of the ſaid act.“ 

Notwithſtanding by the rules of the common lay t 
adminiſtrator of wife is intitled to it, being a choſ 
action, not received ar got in by the huſband in his li 
time, yet equity will conſider ſuch adminiſtrator as a t: 
tee for the adminiſtrator of the huſband ; for theh 
band having an abſolute right to it by ſurviving his wi 

his adminiſtrator ought to have the benefit of it; a 
therefore the plaintiff's bringing this bill is a breach 
truſt, and I diſmiſs it with coſts, and decreed according 
For the plaintiff was cited Burnet v. Kinaſton *, and 
the defendant Huntley v. Griffith. t 


60 J] (C) Df remedies by one exetutoz 92 adminiliri 
460 J againſt another, and how far one thail de anke 


adle ko the other. 
November the th 1737. 
Carr 2144. Hudſon v. Hudſon, 
The plaintiff OHN HUDSON dying inteſtate, and unmarried, lett 
m__ - of adminiſtration to him were granted to the plain 


J. H empower and one William Hudſon, who prevailed on the plain 
the defendants to join and execute ſeveral letters of attorney to the 0a 


— 


2 — 


P. in Chan. 118, and in à Fern. 401. + Mo. 45% | 
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+ Benjamin Hudſon, then in Flanders, and alſo to by letters of at- 
er defendant Joſeph Hudſon then in London, im- in dhe iets 
ring them to get in the effects of the inteſtate. After effects in Flan- 
defendants had received ſome of the inteſtate's eſtates ders. W. H. af- 
4 effects, William Hudſon, joint adminiſtrator with te ccans 
plaintiff, ſettles an account with the defendants, who with them, re- 
7 his ſons, receives the balance, and gives them a ge- 2 the ba- 
A releaſe, and then dies; afterwards the ſurvivin 2 
| iniſt ator filed his bill to ſet aſide the defendant's ſtat and then dies. 
unt and the releaſes, and to have ſatisfaction, ſuggeſt- n 
that they ought not to bind him, being ſettled without ur ie "rms Ir i 
pprivity. The defendants, in their anſwer, inſiſted on prays tbe fined 
ſated accounts and releaſe ; and the queſtion was, If fate, 2 


releaſe would bar the ſurviving adminiſtrator ? ſet aſide, as be- 


ing ſettled with- 
his privity. One adminiſtrator cannot releaſe a debt ſo as to bind his fellow ; otherwiſe 
ban executor, for each intirely repreſents the teſtator ; but the releaſe of one adminiſtrator 
har both, if releaſee is accountable to them in their own right, and not as adminiſtrators, 
bercleaſes here being unfairly obtained, though effectual in law, were ſet aſide in equity. 


Lord Chancellor. There are two queſtions in this caſe 
ich are merely matters of law. 
firſt, Whether a releaſe of a debt, or conveyance of a 
term by one adminiſtrator, will bind his companion 
where there is a joint adminiſtration granted ? 
*condly, Whether the defendant acting, and collecting 
part of the eſtate under a letter of attorney from 
both the adminiſtrators, will vary the caſe ? 
As to the firſt point, I am of opinion that one admini- 
kitor cannot releaſe a debt, or convey an intereſt, ſo as to 
the other, and that the caſe of an adminiſtrator dif- 
tom that of an executor. ? 
Itis certain that executors have ſuch a power, and the 
Won is, that each executor is conſidered as intirely re- 
zenting the teſtator. If an action is brought againſt 
WW executors, who plead different pleas, ſome books 
that plea ſhall be received which is moſt for the bene- 
the teſtators's effects, and this ſhews each executor 
* in right of his teſtator. 
the cafe of executors differs eſſentially from that of 461 1 
untrators ; executors receive all their power and in- 4 
Ri from the teſtator, and though before they can main- The intereſt of 
in action they muſt prove the will, yet the probate is rig act fm 
a declaration of the proper court that they are execu- the probate, 
which by the law of Scotland is called confirming but from 4% 
Ncutors to the teſtator, and is the ſame in effect as . 
Ine here, and till the intereſt ariſes not from the pro- leaſe a debt, or 
5 but from the teſtator ; therefore an executor may f aterm bes 
: releaſe © probate, 
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'- releaſe a debt, or aſſign a term before probate, and ir 4g 
_ probate he ſues for the ſame, the precedent act don 
him may be pleaded in bar. If an executor appoints 3 
ther to be his executor, and dies, he is immediate 1 
ſentative to the firſt teſtator ; but on the death of in 
miniſtrator, his hole intereſt determines, and adminigs 
| tion de bonis non, c. muſt be granted. 

If a debtor be So if a creditor makes his debtor his executor, the 4 
made executor, ig tatally - extinguiſhed, and cannot be revived tho 
the debt is to- , „ tou 
tally extioguiſh- the executor ſhould afterwards die - inteſtate, and admix 
2 e ſtration de bonis non, &c, of the firſt teſtator ſhould 
. Ai. granted: but if a debtor be appointed adminiſtrator, t 
nictrator, for it is no extinguiſhment of the debt, but a ſuſpenſion of 
is no 22 action, and his repreſentative on his death would be chary 
Abr. urs 4c. Able at the ſuit of the adminiſtrator de bonis non, Et. 
penſion of the the firſt inteſtate, Salt 299. 8 Co. 135. Theſe e 
ar and his evince the different foundations on which the rights of & 
chargeable be ecutors and adminiſtrators depend, the power of the lat 
the ſuit of the ariſing wholly from the ordinary, of the former fi 


adminiltrator 
4e bonts non, Sc, the teſtator, 


of the firſt inteſtate, | 
The rights of executors and adminiſtrators depend on difſcreut foundations, the 
ariſing from the ordinary, the former from the teſtator. 


An adminiſtra... The right of an adminiſtrator is expreſſed ſo differen 
con pr2Pe''y ; in the books, as if they were at a loſs how to deſcribe 
vate office of In 8 Co. 1 35. b. it is called an authority, becauſe the adn 
truſt, being niſtrator has nothing to his own uſe; in Vaughan 152. 
— is with greater propriety called a private office of truſt, 
and yet leſs it is more than a bare authority, and leſs than the inte 
2 the intereſt of an executor, which ſeems to have been the foundat 
an cxccutor. , _ 8 . 
of lord Cowper's opinion in 2 Vern. 514. 
If therefore an adminiſtration be in the nature of 
office, what will the conſequence be in the preſent cal 
for if an office is granted to two, they muſt join in 
executing the acts of the office, and one cannot act un 
in the name of both, and on this kind af reaſoning! 
preſent caſe will depend. 
There has been no caſe cited except Dyer 339 and 
143. b. which turns on the repeal of letters of admi 
tion ; but I have the opinion of a very great man, i 
Bacon in his Elements, 4th Val. new Edit. p. 83. * 
ſeems to correſpond with mine as to the nature of the 6 
ferent rights of executors and adminiſtrators ; therefor 
think the releaſe of one adminiſtrator will nat bar 


other. 
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The next queſtion is of another conſideration, whether 

eſendants having acted under the letters of attorney of 

> adminiſtrators, and being therefore accountable to 

mſclves in their own right, and not as adminiſtrators, ' 

leaſe of one may not bar both, and I think it may. 

The caſes oonſider them as repreſenting the inteſtate, A perſon acting 
fung in that right, where they muſt name themſelves under a letter 
niniftrators, and ſo ſays Lord Bacon ; but here both GC 
tiniſtrators execute a letter of attorney, to impower ftrators may be 
defendants to collect the effects, and receive the inteſ- ſued by them 
yp; debtz, and ſo far as they have acted under that au- A a baili 
tity, they are anſwerable to the adminiſtrators in their or receiver, 
right, and might be charged as their bailiffs and re- 2nd ay wry 
hers, and they need not name themſelves adminiſtra- {ym adm. 
and if nonſuited, they muſt pay coſts as ſuing in jure firators. 

lo. 
there is a joint debt owing to two, and one releaſes, 

on is gone, whether it ariſes on bond or ſimple 

tract, 

has been ſaid, that ſome part of the inteſtate's eſtate Though admi- 
een received by the defendants in ſpecie, upon which niſtrators in 
igt of adminiſtration ſhould ſubſiſt ; but I apprehend ie. 
ich caſe the releaſe of one adminiſtrator would be a ſelves ſo, yet 

; for thoſe things were in effect delivered to them by they need not 
dminiſtrators themſelves, for which they muſt ſue in 1. | fue ia thelt 
rom right, and therefore the releaſe of one bars the on right, 

xr; for though in trover they may name themſelves 

Iniſtrators, yet they need not do it. 

Then the queſtion is, What a court of equity will do 

La releaſe that is effectual at law? If it was unfair and 

Wye, a court of equity ought to ſet it aſide, and upon 

dence here, the releaſes appearing to be unfairly 

Wed, were ſet aſide. | 

ad as to the defendants Benjamin and Joſeph Hudſon, 

ndſhip declared that the plaintiff is not bound by the 

punts ſtated, and the releaſes executed by their father, 

L demanding an account againſt them in a court of 


„ and therefore an account was dire ted accord- 


B. When this caſe of Hudſon v. Hudſon came be- Were one ad- 
re lord Talbot, on a plea of a ſtated account, miniſtrator dies, 
nd the releaſe, he held, that if one adminiſtrator the —_— 
lies, the right of adminiſtration would ſurvive with- SN Hs of 
1 letters of adminiſtration, Vide 2 Vern. adminiltcation, 
14. 


Jo, . 8 (D) What 
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6 | M 6 
: 403 ] ( D) What ſhall be aCets. 


Michaelmas Term 1 7 37. 


; Fox v. Fox. 
A. mortgaged A Mortgaged his eſtate to tlie defendant, who pad 


his eftate.to B, 14 money in conſideration of the mortgage, but g 
money, butgave A; a bond for 130. A. afterwards makes the defeny 
a bond for 13ol. his executor, The heir of A. brings his bill to have t 
A. atterwart's real eſtate exonerated, conſidering this bond as aſſet 
executor. The the hands of the defendant. 
debt not extin- Lord Chancellor. Notwithſtanding at common lat 
dulden ine: making an obligor executor, extinguiſhes his debt, yet 
* this caſe the bond ſhall be conſidered as aſſets in the h 
of the defendant the executor, and applied after they 
ment of funeral expences and legacies, to the exonerat 
of the real eſtate in favour of the heir. 


November the 13th 1738. 


2 Nugent v. Giffard and others. 

A 19s 

1 HE bill was brought againſt ſome of the defend 
aſſigns over a as truſtees of a mortgage term for an aſſignme | 


mortgage term and againſt others to diſcover what intereſt they had in 


of his teſtator 100 | 
to A. as a ſatis- PTEMINCES, 


faction of a It appeared that the mortgage in queſtion, was 2 mk 
debt due to A. gage term to truſtees in truſt for Sir Richard Billings 


from the execu- 


tor; this isa teſtator, and Mr. Arundell executor of Sir Richard 
good alienation, aſſigned this mortgage term to the plaintiff, as a fat 


and A, hall tion for a debt due from Mr. Arundel to the plaintiff 


of it againſt the The queſtion was, If ſuch aſſignment was good ag 


daughters of the the daughters of Sir Richard Billings, who were cen. 
teſtator, who under the marriage ſettlement, and alſo to whom Wi xe 
under a mar- truſtees ſhould aſſign the legal eſtate. W no 
riage ſettlement. Lord Chancellor. The queſtion is, If the two dal: c: 

ters, who are allowed to be creditors, are intitled to fe 


this mortgage term (in the hands of the plaintill 

aſſignee of it) as ſpecifick aſſets. 4 

I am of opinion they are not, but that the plaintl 

intitled to the benefit of ſuch aſſignment by the exe 

At lawan ex- At law the executor has a power to diſpoſe of 

ecutor may a- alien the aſſets of the teſtator, and when they are ale 
apa wacky ets of no creditor by law can follow them, for the dem 


when aliened, Creditor is only a perſonal demand againſt the execute 


no creditor can 


Hrecutors and Auminiſlrator rn. 339 
bes of the aſſets come to his hands, but no lien on the follow them, 
: This court will indeed follow aſſets upon voluntary . 
ations by colluſion of the executor ; but if the alie- 464 
bon is for a valuable conſideration, unleſs fraud is prov- à valuable ccu- 
| this court ſuffers it as well as at law, and will nat con- ſideration, this 
. it; for a purchaſer from an executor has no power 3 
knowing the debts of the teſtator; and if this court, 

in the appearance of debts afterwards would control 

h purchaſers, no body would venture to deal with ex- 


ſt is objected firſt, That theſe were the equitable aſſets 
Sr Richard Billings, and that the plaintiff purchaſed 
king but an Equitable intereſt, burthened with all the 
wy in the hands of the perſon from whom he pur- 


Bat that is a rule only where there is a lien on the No difference in 
ke itſelf; and I know no difference in this court be- this court be. 

| — power of an executor to diſpoſe of equitable and ente 
nl aſſets. | : to diſpoſe of 
The ſecond objection is, That the aſſignee took this <quitable and 
ment with notice, that it was the teſtamentary aſſets 9 

vir Richard Billings. 

bat if this was ſufficient to affect it, it would affect 

purehaſe from an executor, becauſe every ſuch pur- 

kr muſt have ſuch notice. 

The third objection is, That this is a devaffavit, be- 

ile the confideration was a debt of the executor's own. 

but I know no rule in this court to warrant that, nei- 13 
is there any difference between this and money paid by an 2332 
Int worided it be done bona fide; a ſum of money of a teſtator's 
* fide due, is as good and valuable a confideration as *7*t9 perſon 


who has a ſum 
. Sp g | of money bona 
e only authorities relied on are Crane v. Drake, 2 fide due, is as 


616. and Paget v. Hoſkins, Prec. in Eg. 431. the > pane nlg 22 
geatly differs from the preſent caſe, 1 b ex- — 924 ” 
W notice of a debt from the teſtator, ſtill unſatisfied, down, 

1 contrivance between the purchaſer and the executor, 

Rat a juſt debt, and as Lord Chancellor ſaid, the de- 

mt was a party to, and contriving a devafavit. 

ler was no notice of any debts due from the teſtator, 

is worn in the anſwer, that Sir Richard Billings 

worth 40,0001. and this was a debt under a ſettle- 

is a private tranſaction in the family. 

to the caſe of Paget v. Hoſkins, that was a groſs 

emputed by the wife as her ſhare of her former huſ- 

#1 eſtate, according to the cuſtom of London, and 

aby the huſband, ſubject to that account, 

32 2 Theſe 
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| cet Theſe are the only authorities, and both different fi 
the preſent caſe ; this I think therefore is a good alienaic 

and the plaintiff ought to have the benefit of it, 


[ 465] + November the zoth 1739. At the Roll, 


John Hinton and others, creditors of Ed- 
ward T oye, 
Henry Toye, William Broughton the elder, 
William Broughton the younger, Sarah \ Defendant 
Cazz 219, Broughton, and Anne Broughton, 


Plaintif, 


Before the mar- Y articles of agreement dated the 20th of Ay 
— 1 1723, before the marriage of Edward Tope w 
with Mary ary Broughton, it was declared and agreed that 3 


Broughton, it part of 4501. charged upon an eſtate of Dr. Broug 
50 en ton, and deviſed by him to the ſaid Mary his daugh 
could be laid ſhould remain a charge upon the land, till it could bel 
out in the pur- out in the purchaſe of lands of inheritanee, which ſhe 
cate of lan's, be ſettled in truſt for Edward Toye for life, and after 
tled in truſt for deceaſe, in truſt for Mary Boughton for life, in augn 
Edward Toye tion of her jointure, with other limitations for the ben 
Mary Brough- of the younger children of Edward and Mary; and 
ton tor life, want of ſuch iſſue, to the uſe of ſuch perſon or perle 


ot ide, 40 te and for ſuch eſtates as the ſaid Mary Broughton the yo 


uſe of ſuch per. {hould by any deed in writing direct or appoint, and 
ſon, and for want of ſuch direction, to the right heirs of 


ſuch eſtate as 
he ſhould by Broughton for ever. 


any deed diet 
or appoint, and for want of ſuch appointment, to her right heirs for ever. " 
Mary by deed poll appoints the gool. to be paid to her huſband, to be employed by 
to ſuch charitable uſes, or other intents and purpoſes as he ſhould think fit, 
Edward Toye by will deviſes to the defendants William, Sarah, and Anne Broug! 
100l. apiece, being the money charged on the eſtate of his wife's father, and declared 
will, that ſuch diſpoſition was in purſuance of her directions. 
The creditors of Edward Tove — their bill to have the gool. applied to the pi) 
of his debts, as a part of his aſſets. 
This is not a ated power only to convey to charitable uſes, but ought to be confic 
a part of the aſſets of Edward Toye, and applied in payment of his debts. 


After marriage, Mary the wife of Edward To 
deed poll dated the 4th of May 1736, did appoint 
200). to be paid to her huſband the-faid Edward Tot 
e employed by him to ſuch charitable uſes, or other 
poſes and intents as he ſhould think fit. ; 
Edward Toye, there being no iſſue of the marnag* 
his will, after other bequeſts, deviſes to the defend: 
William Broughton the younger, Sarah Broughton 
Anne Broughton, one hundred pounds a piece, * 
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ney charged on the eſtate of William Broughton his 
err in law, and ſettled on the teſtator by his late wife, 
[declared in his will, that ſuch diſpoſition was in purſu- 
of the direction of his dear wife. 

In the roth of Nov. 1736, Edward Toye died, 
wing Henry Toy his only ſon and heir; the deviſees of 
þ 200]. are the three children of a poor clergyman un- 
ded for, and brother to Mary the wife of the teſ- 


The creditors of Edward Toye brought this bill to [ 466 ] 
ne the three hundred pounds applied to the payment of 

«debts, as a part of his aſſets. 

The defendants infiſted that Edward Toye had only 

wked power to convey this ſum to ſome charitable uſes, 

gant to the appointment of the wife, and that the 

[ſhall be taken as an execution of ſuch power, and is 

dpolition to a charity according to that appointment, 

Inot liable to pay the teſtator's debts. 

Maſter of the Rolls (a). The queſtion is, Whether (a) Mr. Verney - 
ky the wife of Edward Toye conſidered him as a truſ- here arc ony 
of the zool. and a bare inſtrument to convey to other cat 1 gghony 
ns, or whether he had the ownerſhip? If it be his joying in oue's 
property, certainly no act of his could diſpoſe of a 2% 789 
Wtor's right. If a man has the uſe of a thing, (and he that right 12 
ah was intitled to it for his life in all events) and the other, and the 
er of giving it to whom he pleaſes, he is undoubtedly 1 
owner of it; which power Edward Toye very plainly 

or there are but three ways of property, enjoying in 

£5 own right, transferring that right to another, and 

nent of repreſentation ; here it is given to be em- 

ea in ſuch purpoſes as the huſband ſhall think fit 

2 be any purpoſe in the world but he may employ 

1 $72 


the only doubt is upon the words charitable uſes, and 
td they do intimate that the wife had ſome wiſh, that 
Fluſhand would ſo employ the 300/. or at leaſt re- 
ended it to him to diſpoſe of it to charity, but has 
wed him down to it, for the latter words leave it ab- 
Wy to his diſcretion, to diſpoſe of it to any purpoſes or 
un as he ſhould think fit, 
ln the caſe of Laſſels v. Lord Cornwallis, Prec. in 
*. 232. A. on his marriage creates a term in truſt to 
| boool. of which 3000l. was for his younger children, 
the other 3oool. as he ſhould appoint, after he appoints 
Pool. as 4 collateral ſecurity to J. S. and by will de- 
__” nd the other 3000). to his daughter, and yet held, 
ou be aſſets to ſatisfy a bond creditor. 
| In 
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A man cannot In the caſe now before me, there is the ſame une, 
Gow in bis will trolled power as in the other, nor does there want: 
alter the nature precedent act to make this exiſt in the huſband, for f 
of bis eſtate, money 1s actually directed to be paid in to his hands; coy 
pod MePPIINt he not therefore have laid it out on a mortgage, or lent 
upon a bond, or even thrown it into the fea? ſo that! 

ſtronger inſtance can be given, than the preſent, to pro 

ownerſhip and property, and though he ſays indeed in 

will, it was in purſuance of the direction of his dear wi 

t a man cannot by any expreſſion in his will alter + 

nature of his eſtate, and diſappoint his creditors who h 

no occaſion to refort to his will, but claim by an inte 
precedent, viz. the deed of appointment by his wife, whe 

by they ſhew that their right commences from the wif 

execution of the power given her by the marriage arti 

No inſtanceof There is no inſtance in this court of a conſtrudtion 
a conſtrution favour of legatees to the prejudice of creditors, unleſs t 
in favour of le. creditors found their right under the will itſelf, w 


the . , 
1 of cre. they do not in the preſent caſe. 


ditors, unleſs 16-7 
the creditors found their right under the will itſelf. 


| His honour therefore declared, that the Zool. is t 
D 467 ] confidered as part of the teftator*s aſſets, and ought t 
1 applied in payment of his debts, and decreed the real 
per fonal eftate to go in payment of his debts, and if ſuf 

ent, then to pay the legacies, if not ſufficient, the lg 

to abate, except as to the three legacies of 1001. each 

Willam, Sarah, and Anne Broughton, which we 

be'paid them preferably to the other legacies. 


February the 26th 1736. 
Partridge v. Pawlet. 


N this caſe lord chancellor laid down the follon 
rules: 
Rule wherea Where a huſband is left ſole executor, he is intitlet 
2 the ſurplus, and it ſhall not be conſtrued as a reſultingt 
Rule az to fur. If two tenants in common put out money as joint 6 
3 cutors, it ſhall not ſurvive, but ſhall go reſpectively 
thoſe 133 who are the roger repreſentatives of cad 

Rule upon a de- A deviſe of the rents an profits of an eſtate to the 
viſe for life, band for life, without impeachment of waſte, ſhall no 


without im- conſidered as annual profits only, but will empower 1 


Casz 218, 


peachment of 7 
5 ta to cut timber. 


Rule as to pay- Tenant for life pays one third of intereſt upon debts 
ment of intereſt, Jegacies, and reverſioner two thirds. 


Vide title Acts. | 
fe 5 
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Y Rule where a bill is brought againſt an exetu⸗ 
top of an executoz. | 


Machaelmas Term 1739. 


Huet v. Fletcher. | C461 219, 


HE father of the plaintiff dies inteſtate, the mother 222 
poſſeſſes herſelf of all his perſonal eſtate, the fon tare, the — 
Kieſced for 40 years after the death of his father, and ther adminiſ- 

inthe mother's dying accepts of a legacy under her will, 2 1 
ue at leaſt equal to two thirds of what his father left, death, the ſon 
Y was contented for ſome time, but brings his bill now who had ac- 
the executor of the mother to account for all the _ * > 


79 eſtate of the father, which came to her hands. mother's will, 


equal to two 

of what his father left, brings this bill againſt the mother's executor, to account for 
uber s perſonal eſtate come to her hands. | 

Fodeter others from ſuch frivolous ſuits, his lordſhip diſmiſſed the bill with coſts, 


lad Chancellor. Theſe are a ſort of bills that de- [ 468) 
te the utmoſt diſcouragement from this court, to oblige 
gxecutor to account for a perſonal eſtate, which through 
meat length of time he is utterly incapable of doing ; 
es too, a perſonal eſtate of a third perſon, and that 
Inot belong to his teſtatrix, and where the plaintiff him- 
ao has accepted of a legacy under the will of his mo- 
5 and acquieſced for a conſiderable time; and therefore 


&ter others from ſuch frivolous and vexatious ſuits, I 
Idiſmiſs the bill with coſts. 


After Hilary Term 1736. 


Keries v. Harriſon, executor of Sir Thomas Travel. C 220. 


ORD chancellor ſaid in this cauſe, that when an ex- The rule in re- 
ecutor is defendant at law, and fails in his defence, 1 10 
ule is, that he muſt pay coſts de bonis teſtatoris, fi eckutor de- 
de bonis 2 and as in this caſe the executor fendant, is the 
Imibehaved himſelf, by paying ſimple contract debts, ame in the 
| 1 a 3 court of Chan- 
able to a bond creditor, with notice, the court cery as at law. 
Chancery have no occaſion to vary it from the com- 


ll courſe, 

Vide title Fointenants. 

Vide title, Bonds and obligations, 
Vide title, Creditor and debtor. 


Vide title, Bankrupt. 
CAP, 


6544) 
1 C AP. XXVII. 
Expoſition * of UUords, 


June the 7th 1739. 1 

C481 227. 4 Harding v. Glyn. C 

2 REDS ICHOLAS HARDING in 1701 made his ile 
bo wife all and thereby gave To Elizabeth his wife al 


his eſtate, leaſes, c eſtate, leaſes, and intereſt in his houſe in Hatton Gar 
1 in c and all the goods, furniture, and chattels therein at 
Hatton Garden, ©* time of his death, and alſo all his plate, linen, jew 


and 5 the goods and other wearing apparel, but did deſire her, at er 
2 8 & fore her death, to give e leaſes, houſe, furniture, gl 


time of his and chattels, plate and jewels, unto and among jt ſuc 


death, and alſo << his own relations, as fhe ſhould think moſt deſerving i 
an . & approve of,” and made his wife executrix, and died 


defired her, at 23d of January 1736, without iſſue. 

or before her 

nn. 5 give ſuch leaſes, &c, unto ſuch of his own relations as ſhe ſhould think 
ing. x 

Elizabeth, her will, gave all her eflate and intereſt to H. S. in the ſaid houſe in H 
Garden, and aſter ſeveral legacies, the reſidue of her perſonal eſtate to the defendant 
two other perſons, and made them executors; but neither gave, at or before her death 

in the ſaid houſe, or her huſband's jewels to his relations. 

The Maller of the Rolls was of opinion that Elizabeth, under the will of N.H, 
only beneficially during her life, and that ſo much of the houſhold goods in Hatton G 
not diſpoſed of by her according to the power given her by the will of N. H. in ag 
ſame remain in ſpecie, or the value thereof, ought to be divided equally among ſuch of 
relations as were his next of kin at the time of her death. | 


Elizabeth his widow made her will on the 12th of] 
1737, and thereby gave all her eſtate, right, title, 
< intereſt to Henry Swindell in the houſe in Hatton G 
den, which her huſband had bequeathed to he 
* manner aforeſaid ; and after giving ſeveral legacies, 
ce queathed the reſidue of her perſonal eſtate to the d 
« dant Glyn and two other perſons, and made them 

: <« cutors,” and ſoon after died, without having given! 
before her death the goods in the faid houſe, or wh 
having diſpoſed of any of her huſband's jewels © 
relations. | | 


pc Eg 
4 
_ — 


* Vide 2 Ack. 38. 10g. 229. 222. go08. 911. 313. 329, 33% $49 
3 Alk. 61, 62. 257. 259. 288, 369. 398. 1 Blackſtone's Rep. 40 


2 Blackltone's Rep, 847. * 
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The plaintiffs inſiſting that Elizabeth Harding had no 

erty in the faid furniture and jewels but for life, with 

rnited power of diſpoſing of the ſame to her huſband's 

ons, Which ſhe. has not done, brought their bill in 

er that eng might be diſtributed amongſt his relations, 

mating to the rule of diſtribution of inteſtates effects. 

Maſter of the Rolls. The firſt queſtion is, If this is 

ied abſolutely in the wife? And the ſecond, If it is to 

5 undiſpoſed of, after her death, who are 

led to it he peo, Hd. . : . 

ks to the firſt, it is fi the wife was intended to take The words wil- 
- beneficially during her life; there are no technical "5 or 4fring 
s in a will, but the manifeſt intent of the teſtator is to 
e and che words willing or defiring have been „L. 120, 
wently.conſtrued to amount to a truſt, Eacles & ux. v. confirecd to 2- 
WIanc & UX. 2 Vern. 466. and the only doubt ariſes mount to a truſt, 
be perſons who are to take after her. 

Where the uncertainty is ſuch, that it is impoſſible for Where the un- 
wurt to determine what perſons are meant, it is very ne fuck 
Ine for the court to conſtrue it only as a recommenda- — 
o the firſt deviſee, and make it abſolute as to him; determine bo 
here the word relations is a legal deſcription, and this „ f m, be 
12 to we ie and operates as a truſt in the conftrecd culy 
R, by wa wer of naming and rtioning ; and 1 recommen- 
ae of the —— — any 1 1 4 
wid, but the power ſhall devolve on the court; and make it 2 
this is not to paſs by virtue of the ſtatute of diſ- fur gift to him. 
Wons, yet that is a good rule for the court to go by. . . 
Utberefore I think it ought to be divided among ſuch rien, in a will, 
he relations of the teſtator Nicholas Harding, who du fetute of 
lus next of kin at her death; and do order, that ſo — 4460 
of the ſajd houſhold goods in Hatton Garden, and by, in conſtrus 
he perſonal eſtate of the ſaid teſtator Nicholas Hard- ng ho arc 
dalle by his will to the ſaid Elizabeth Harding his vd. 
mack ſhe did not diſpoſe of according to the power 

ber wy; in caſe the ſame remains in ſpecie, or 

le thereof, be delivered to the next of kin of the 

fator Nicholas Harding, to be divided equally amongſt 

A n ace from the time of the death of the ſaid 


7: 


#4 4 


in a will have 


1 19 


4A February 


„ +» & 
546 


1 " 
% 


Expoſition of Wards, 
9146 Mcd todos. Kür en! . 


February the 20th 1737. 
' Leeke v. Bennett. 
C A381 222. g Nein 


1 n John Lecke, by his will, deviſes in the 

5 Ages 8 give to my nieces Elizabeth Martin and Han 
bis will whey Martin, or which ſhall be living at the time of my des 
M. curing "er 4 all my houſhold goods (particularly mentioned) in 


natural life, his : : 
houſe ia Green- ©* houſe at Maze-Hill, Greenwich.“ 


wich, with all * u Ry > 7 
the houſhold goods that ſhall be found therein at the time of his decea ſe. 

The word with ſo conjoins the deviſe of the houſe and houſhold goods, that the 4 

can have no larger intereſt in the latter, than was expreſsly-limved as to the former, 


The word with would have had the ſame effect in the cale of a grant, 


16 


By a codicil afterwards he fays, I pive to my ni 
Elizabeth Martin, during the time of her natural l 
. my houſe on Maze-Hill in Greenwich, with ll | 
T ©* houſhold goods that ſhall be found therein at the time 


1 l * r. 
There were only ten years to come in the houſe; bt 
the nieces were living at the time of the teſtator's de 
. but the defendant ſurvived the other. Part of the go 
Wis ven in the codicil were excepted in the will, as gilt 
[ 472 } ings, and ſome other things, and an additional 1000 
8 2 year given to his niece Elizabeth Martin, now Bennet 
rel the codicil, and then he deviſes as beforementioned. 
: 517 Lord Chancellor. The queſtion is, Whether this be 
| | abſolute deviſe to Elizabeth, or for life only? The 
conſideration is, what ſhe would have taken under the 
It is plain the nieces would have taken as jointenants, 
only the particular goods ſo bequeathed, for the goods 
cepted they could not, though in the houſe at Greens 
and the ſurvivor would have taken the whole. The 
dicil has made a total alteration in two reſpects; inſtea 
a joint intereſt, it is made a ſole intereſt ; inſtead of an 
ſolute property, an intereſt for life; and Elizabeth like 
takes the goods excepted, and conſequently it is a rev 
tion of the will, and an entire new bequeſt. If the cc 
had ſtood alone, it would have been plainly a gift of 
goods for life only ; and the word with being made uk 
it ſo conjoins the deviſe of the houſe and houſhold go 
that the deviſee can have no larger intereſt in the hou 
goods, than was expreſsly limited as to the houſe. 
words during her natural life had been ſubjoined to 
deviſe of the houſe, it had not been fo clear a calf, thc 
I think that would not have varied the law of the 


nder but thoſe words being put before the deviſe, muſt 

«te equally on both parts of the ſubſequent deviſe, and 

Lame intereſt paſs in both. The word with would have 

1 the fame effect, and been conſtrued in the ſame man- 

-in the caſe of a grant. | 

His lordſhip took notice of a caſe in 1 Rolls Aby. 844. 

M. No. 2. If a man deviſes Blackacre to one in 

and alſo Whiteacre, the deviſee ſhall have an eſtate 

in Whiteacre likewiſe, for this is all one ſentence, and 

ſequently: the words that make the limitation of the 

kite go to both. Trin. 40 Eliz. B. R. He cited too the 

we of Cole v. Rawlinſon “, where the word alſo had the “* Salk. 234; 
effect, and the ſame conſtruction put upon it. 

Mr, Fazakerley, who was of counſel for the plaintiff, 

led upon the defendant's giving ſecurity for the goods, 

5 court had determined ſhe had only an intereſt 

lord chancellor ſaid he never knew it done, and there- A tenant for life 
would not oblige the defendant to do it in this caſe, » $9995 is not 


| drected an inventory to be made by the defendant ſecurity for the 
wett, and ſigned by him and his wife, and to be deli- goods, but to 


we plan: 2 
perſon in re- 
May the 18th 1737. * 
Champion v. Pickax. * 1 


| Casz 223. 
ENRY PIERCE, by his will, deviſed ſeveral leaſe- A. deviſes ſeve- 
bold eſtates to two truſtees, in truſt to aſſign them ra-leaſehold 
W gand-daughter-Mary Pigott, at her age of 21 years or ©7510 wo | 
Mage, if ſhe married with the conſent of them, or the if bis gran- s 
or of them; but if ſhe married without ſuch conſent, daughter mar- 
they were to convey the premiſes to two other truſtees cd without „ 
l their heirs, in truſt for the ſole uſe and benefit of the convey the pre- 
Mary" Pigott, excluſive of any power and control of miſ-s 10 two o. 
or and during the term of her natural life, e Sa why ag 
Wer her deceaſe, for the uſe and benefit of her Yue. parete uſe dur- 


karried without the conſent of the truſtees, and they, ing * * 7 
Wunce of the power in the will, conveyed the pre- ef th. uſe and 


v two other truſtees, in truſt for her during her na- bench: of her 
Wie, and after her deceaſe, for the uſe and benefit of N 


u every her child end children. 1 eren by the fr 


b | ; wm hi\band, We bes 
night for her liſe, for the iſſue by any huſband are provided for by this ſetilemeut. 


0 firſt huſband died, and had no fue by her; ſhe 
he preſent plaintiff, and they brought their. bill 
Ned. r a kgainſt 


obliged to give 


Hues and Rrcuuuriet. 


agent the defendant, who was the farviving exectior 
ae, ſuggeing th to have him m join in a fale of the + 
te, 


that the intent of the will was, for or 
viding for the iſſue by the firſt huſband only, yu bop 
without Aue, ſhe had now an abſolute right and ti 
the premiſes. l 

ä hadionly © right for her life, for 
might have iſſue by any huſband, who are provided for) 
the ſettlement, and would take by purchaſe. | 

The bill diſmiſſed. 


I” ; Vide title Deviſe. | 

Voide title Remainder. 
| Vide title Fointenancy. 
| Vide title Deviſe, under the di iviſion, What wordt w 
| 


paſs a fee in a will. 


Vide title Bankrupt, under the divifion, Rule as to a 
1 — v. — fr 


Vide title Dower and Jointure. Glover v. Bates. 


— a —_ — * 
4 —— * 
— 


ht 


Extent of the Crown. 


March the 28th 1751. 
Ex parte Marſhall, and others. 


Vide title Bankrupt, under the diviſion, Rule as to 
tent of the crawn. 


lid. 


— 
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W KT. MIX. 
eine ane” | and *** 


— * — 


. Vide 2 Atk. 79: 240, 241, ne th. 390. 691 691 3 Ak 196 
n and Rec, F. Pig. Rec, » Burt. Rep. 11 to 119. 361. 413+ F 


(hat effare oz intereſt map be barred $2 trans: 
fereed by a fine oz recovery, 458 

| What eſtate o2 interest is not barred by a fine 
0 recovery. 1 


— —_— 


_ — —. * 


wh eſtate 02 intereſt may be barred 02-trans: 
12 by a fine oz recovery, | 

May the 12th 1739. 

Robinſon v. Cuming. 


PHE limitation in a will was to C. and his heirs, to, in 
| the uſe of him and heirs, in truſt to pay debts, and , il to C. d 
rin truſt for D. and the heirs of his body, and in de- his hcirs, to the 
of heirs of the body of D. remainder to C. and his f of bim and 
n, on condition he married M. | to pay debts,and 
after in truſt for 
wi the heirs of his body, and in default of the heirs of the body of D. remainder to 
ud hi heirs. I 
— of D. barred the remainder to C. as being a remainder of the truſt, for a 
er of a legal eſtate cannot be barred by the recovery of a ceſluigre truſt, 


D. ſuffers a recovery, and the queſtion was, Whether 
recovery barred the remainder to C. ? 

lad Chancellor. The queſtion depends upon this 
Whether the remainder to C. be a remainder of a 
Nele, or of a truſt ? For a remainder of a legal eſtate [ 474 
ot be barred by a recovery of ce/tuigue truſt, but all 
rmainders of the truſt are. 
Ius been ſaid that it is impoſſible for a man to be a 
for himſelf ; but that is not the point here, for as 

zi eſtate and uſe is wholly in C. by virtue of the firſt 

e the deviſe, the remainder cannot be in him, for 
part of the eſtate he had before, and unleſs the teſ- 

ad given C. the remainder of the truſt, it would 
ulted to his heirs at law: he has therefore given 

a intereſt diſtin& from either the legal eſtate or the 
Ach is the remainder of the truſt, and he has given 

Wat or a condition which would be entirely defeated, if 
Waken the remainder of the legal eſtate by the for- 


C4861 294. 


1074. 1134. 3 Burr. 1595 to 1898. 1602. 1897. 4 Burr. 222 
* Rep. 251. 496. 595 5 1 2 Black oecd Rep. - 
1 $74. 880. 993 · 1013. 1 1801. 1205, 1223, 1230. 1259. g 
lep. 514. 

| mer [ 


660 Fines and Recoveries. 


mer. part of the deviſe ; and therefore his lordiſio , 

that the recovery of D. barred the 4 6 wadoy J Mt 

Ins | -GTTTET og ee ene | 1 

July the 13th 1738. | el 

Casn 225. Oliver v. Taylor. ul 


A common re- Y F lands are copyhold a common recovery {| 
e Le of Common Pia will ot pas i 
Pleas will not but if lands are cuſtomary freeholds, and paſs by fur: 
2323 in a borough court, yet a recovery in the Common 5 


wiſe as to cuſto. Of ſuch lands may be good. The caſe of Baker v. W 
mary freeholds, in Lord Macclesfield's time, cited. 


(B) What eſfate oz intereſt is not barred by a 
oz recovery, 


February the 24th 17 38. 
'Cazx 226. Willis v. Shorral. 


2 by provi- 1282 BRICKLEY, by a proviſo in his n 
7. riage ſettlement, in caſe he dies without iſſue, 


his wife a power his wife Anne Brickley a power to diſpoſe of one hum 
to dipoſeof pounds by will to ſuch perſon as ſhe ſhall appoint, | 


1. by win Arn up 
fach —— — hundred pounds to be paid to the wife within one N 
ſhe ſhall ap- after his death, and in default of ſuch payment, gol: 
point, to be Moreton is impowered to make a leaſe of lands cali 
paid ts the wife p r : þ 
within one year Sayes's Farm, to raiſe this ſum, and when raiſed the pu 

[475 ] to be void. The wife, after the year expired from d 
after his death, death of her huſband, makes an appointment of the yp 
= GO dred pounds, but never received it while ſhe was liv 
M. 9 the heirs of the huſband mortgaged the eſtate to B. Wþ 
ed to make a at that time had no notice of this power in the mam 
lese of particu- ſettlement ; afterwards upon B.'s purchaſing the eltateyſuen 
lar lands to raiſe , . hi Nil 
this ſum. The ſolutely, the heirs of the huſband levied a fine to him, nan 
wife makes an in the nt views by way of collateral ſecurity, c 
appointment of the equity of redemption to B. who then had notice one th 
the 100l, but ; =T A 
n-ver received power; five years incurred after levying of the fine, 
ie while living; no claim on the part of the appointees of the hu © 
—— — pounds, who have now brought their bill to be | . 
giged the eſtate this ſum. - ; 
to B. who then _ Te 
had no notice of this power. Afterwards, on B.'s purchaſing the eſtate, the heirs the 
huſband levy a fine to him, and convey the equity of redemption as a collateral ſecuri 1h 90 
then had notice of the power. Five years incurred after levying of the fine, and 7 
on the part of the appointees of 100l. but they now bring their bill to be paid this r Ib 

The plaintiffs are intitled to 100l. and intereſt, from the end of one year alter the "Ih | 


Anne Brickley, the wife of T. B. 


r 
res and Recoveries. 
de barred by a fine and non-claim, but what is firſt 
ed; that according to the reſolution in Zouch and 
e eaſe in Plowden's Commentaries, a bare naked 
wer, as the preſent caſe is, and a mere future intereſt 
J cannot be barred by a fine; the ſame doctrine is 
Y down in Cro, Eliz. 226. that conſidering it as a truſt, 
not be barred, for it is expreſsly admitted, that the 
ter had notice of it; and though he was a purchaſer 
2 valuable conſideration, yet notice makes him a truſtees 
and for this purpoſe mentioned, 2 Vern. 194. © 4. 
i in fee in truſt 2 B. for full conſideration conveys 
L. the purchaſer having notice of the truſt, and after- 
wirds C. to ſtrengthen his own eſtate, levies a fine. B. 
tk ceſtuique truſt it not bound to enter within five years, 
ir C. having purchaſed with notice, notwithſtanding 
n conſideration paid by him, is but a truſtee for B. and 
i the eftate not being diſplaced, the fine cannot bar.“ 

Mr, Wilbraham for the defendant ſaid, that courts of 
lty govern themſelves with regard to fines, as they do 
V, for this reaſon, becauſe they are the common ſecu- 
n eſtates ; and therefore if he ſhould admit this to be 
quitable intereſt in the eſtate, it is equally barred as if 
deen a legal intereſt, and that it is laid down in Sir 
las Stourton's caſe, by lord chief juſtice Hale, that 
we, and non-claim, is a good bar to an equity of re- 
ion. Cited in Lingard v. Griffin, 2 Vern. 189. 
lard Chancellor. The firſt queſtion is, Whether this, 
is a mere collateral power in the land, can be barrcd, 
Wil depend on the force and effect of the fine? Here 
0 point of law, a power veſted in John Moreton, to 
* term for years for raifing the 100/. in default of 
Went by the heirs or aſſigns of the teſtator within one 
er his death; the plaintiff therefore had an equita- 
Rereſt till the ſame was paid: Conſider then what 
Ihe fine has either upon the power or the intereſt. 
mortgagee took, as a collateral ſecurity, the convey- 
ck the equity of redemption after the fine levied ; 
my peaking, ſome right that a perſon has in an eſtate, 
ite diſplaced to give a fine any force, 

Teater force too has been given to fines by ſtatutes 
bey had at law, as by the ſtatute of non-claim, &c. 
Id not find in any of theſe ſtatutes, that a power is 
by them, but only ſuch right, claim and intereſt, 
N s had at the time of the fine levied, unleſs 
[ purſue their title, claim and intereſt, by action or 
lawful 


F Fagakerley for the plaintiff infiſted, that nothing 


0 476 


are naked 
power is not 
barred by any 
of the ſtatutes 
of fhnes, other- 
wile as to an 
interege tes nini. 


lawful entry, within five after the ” 
and certified. How can . as ſohn Mn 
that has no intereſt, make an entry? he who had har 
naked power, and conſequently could not be affecdel 
fine, for the conſtruction of the ſtatute of 4 H. h. in 
Abr. title Fine, ſeft. 123. as to what a fine will t 
does not at alFrelate to powers. | 
But then it may be ſaid, the leſſee of Moreton m 
dave entered, for he had a right by virtue of the leaf 
eſtate, and to be ſure Saffyn's caſe, 5 Co. 123. J. to 
very near this caſe, for nothing can be more fie 0 
than an 177 1 termini. A man made a leaſe for 
<< of certain land, to begin after the end of a fern 
we years then in being, the firſt years determined, the ſu 
< leſſee did not enter, but he in the reverſion entered 
made a feoffment, and levied a fine of the land with 
* clamations, according to the 4 H. 7. c. 4. and five) 
* paſſed without entry or claim made by the ſecond | 
< and the 4x * was, I heiber the leſſee for year; 
« barred by t e fine, and the at of 4 H. 7? Adjudged 
his term and intereſt was barred, and bath within 
letter of the at, and the miſchief intended to be prov 
% Again thereby.” 
he next conſideration is, What effect the fine 
have upon the equitable intereſt? And no doubt the 
of this court, with relation to fines, have been taken 
analogy from the rules at law, and. the effect is the 
with regard to an equitable intereſt, if of ſuch a na 
that turned into a legal intereſt, it would have been b 
But I need not labour this point ; for ſuppoſing the eq 
ble intereſt is barred, yet I am of opinion the power 1s 
ſubſiſting in John Moreton, and he may make a leals 
the Hundred und is raiſed, 1 
I do therefore declare the plaintiffs are intitled to 2 
faction for the ſum of one hundred pounds, and inte 
from the end of one year after the death of Anne Þ 
ley, and do therefore decree the defendants, the he 
law of Thomas Brickley, to pay the ſame to the plain 
accordingly, with intereſt at the rate of 4/. per cent. 


Vide title Agreements, &c. under the diviſion, Wn 
performed in ſpecie. 


Vide title Forfeiture, 


< 533 0. 
r 1477 J 
| Fixtures. 


a) What ſhall be deemed ſuch. 
| Auguſt the 15th 1750. ; 


| o Ex parte Quincy. Cas 227. 


1745 Robinſon ſells the utenſils of a brewhouſe, and — of 
Lets a. leaſe of the brewhouſe to Brerewood, and in „ib 1. Were 
716 mortgages his brewhouſe with the appurtenances, &c. tenances, will 
in Brerewood after this ſells his leaſe and utenſils to 70t carry the | | 
Numer, who for a ſum of money in 1748 mortgages the things only be- 
de to Robinſon ; afterwards Robinſon becomes a bank- longing to out- 
pt, and his effects are veſted in the petitioner as aſſignee bones. 
ter the commiſſion, who, as ſtanding in the place of 

bankrupt, 1s intitled to the mortgage from Warner, 

by virtue thereof claims the utenſils. 

. the mortgagee of the brewhouſe in 1746, inſiſts 

fixtures paſſed by his mortagage ; this — pre- 

md therefore for a delivery of all the utenſils. 

Mr, Atttorney-general for the mortgagee, cited Owen 

under title Heir and Ancęſtor. | 

lard Chancellor. This is a caſe for a mere action at 

and might be determined by action of trover or de- 

am inclined to think it was not the intent of 

mon to mortgage the utenſils; for there is ſome de- 

on generally of things in a brewhouſe. The manner 

Efcriing the parcels, ſhews he did not at all mean to 

Wige utenſils, for the word appurtenances ſeems to 

0 ny things belonging to outhouſes. | 

The e as to fixtures, as between an heir and execu- An executor 
mother thing., The freehold deſcending on the take y ga. 
be executor cannot enter to take away fixteres with - tures, without 


2 treſpaſſer. 8 being - treſpaſs 
it there 2 d . * ſer. . 

| is another rule between landlord and tenant : A tenant during 
ls the term a tenant may take away chimney-pieces, the term may 


Wen wainſcot, which is a my ſtrong caſe, but not take chimney 


* erm; if he did, he would be a treſpaſſer. acres Jorae 
mortgage, ſays Mr. attorney-general, is a purchaſe, after, he is a 


ben 


tis a redeemable one. treſpaſſer. 


Fo. I. 4B How 


554 ; { Fixtur el. 


How does it ſtand between a purchaſer and a vendor 
If a man ſells a houſe, where there is a copper, 0 
| By the ſale of brewhouſe * are utenſils, unleſs there was { 
1 conſideration given for them, and a valuation et und 
bar — is will them, they would not paſs. | 
| But then another queſtion will ariſe after poſſeſſion 
| delivered, What action can you bring? For where th 
| are fixed to the freehold, an action of trover will not 
for them. 
8 Several ſorts of things are often fixed to the freeh 
ropes, or ven and yet may be taken away, as beds faſtened to the ciel 
nailed, are not With ropes, nay, frequently nailed, and yet no doubt 
fixtures, bat they may be removed. A 
1 e difficulty with me is the poſſeſſion of the mꝗ 
gagor, but that is cleared up, becauſe it was the exp 
agreement between the parties, that the mortgagor ſhol 
not be prevented from coming on the brewhoute. 
I apprehend the ſale of the utenſils was a defeaſible 
to revert to the bankrupt at the end of the term, 
ſo, there is an a_ in the grantor, and therefore as 

the mortgagee, a poſſeſſion in the bankrupt. 
Let it ſtand over to the next day of petitions, and 
the mortgagee produce all deeds and writings, and ally 
at his expence to take copies if he pleaſes. 


— tem prom 


CATH 
Fozkeiture. 


November the 1 5th 1738. 
Brandlyn v. Ord. 
Vide title Purchaſe, under the diviſion, Of purch 


without notice. 


Vide title Cuflom of London. 


[ 555 J "We 


0 N | | ot GA F. LH. 479 J 
und 6 1 4 ' g b ' 
- Freeman of London. 
on n | z 
hi January the 22d 17 39. 
ot Sales 
7 Ex parte Carrington. 
- de title Bankrupt, under the diviſion, Who are liable 
1 3 to Bankruptcy. 


— — - 9 —_ 


„e A P. LI. 
Fraud. 


. 
9 * W. * 


S » - N 


Michaelmas Vacation 1737. 


Nicholls v. Nicholls. 


xe title Deeds and other Writings, under the diviſion, 
Deeds: and inſtruments entered into by fraud, in what 
uſes th be relieved againſt. 


ha Vide title Bill. 


22 „ —— 


ee e e e [ 480 J 


i) What acts of his with regard to the infant's 
eſfate ſhall be good. | 


July the 28th 17 39. 
134 Pierſon v. Shore, th c 228. 
| WHO had a biſhop's leaſe to her and her heirs be bad 


: ? biſhop's leaſe to 
& during three lives, deviſes the ſame to her daughter ber and her 


pas an infant, and directs the guardian and truſtees beirs during 


three lives, de- 


urch 


— — — —c— — 


Vide 3 Auk, 14 n 
iy +14» 15. 3 Atk. 518, 519. 544. 618. 813. Vide alſo 
"a Mr, Hargrave's learned notes to the 13th ed. Co. Lit. 88. b. 


4B 2 ; appointed 


AIR 


_ ed as perſonal, 


is on account of 


i t , . 
. = bd oo one repreſentative more than another. Indeed in the d 


556 Guardian. 


viſes the ſame appointed by her will, to make purchaſes for the | 
= — 1 the infant. R After. the death of the mother, the — 

directs the guar- upon the death of one of the three lives, took a new leaf 
— for three new lives, and the infant being now dead, th 
—3 — for queſtion before the court was, Whether this new le 
the infant's be- uld go to the old uſes? To the heirs ex parte matery, 
nefit. The as the firſt leaſe would have done, or whether to the he; 


ai - 
the deceaſe of of the infant ex parte paterna ? 


one of the three 
lives, took a new leaſe for three new lives. The infant dies. The leaſe ſhall go to the bei 


of the infant 2 paterna ; for the new leaſe is to be conſidered as a new acquiſition, a 
to veſt in the infant as a purchaſe. 


Lord Chancellor. This is a deſcendible freehold, an 
if nothing had been altered, would have gone to the he 
ex parte materna ; but the new leaſe is to be conſidered 
a new acquiſition, and to yeſt in the infant as a purchaſer 
how then will this go, conſidered as a new purchaſe ? 

The reaſon why If the infant had lived till full age, and then had ſu 
one clas rendered the old leaſe and taken a new one, this certain 
turned into real, would have gone to the heirs ex parte paterna; ſo if 
is {till conſider- the lives had died, and the guardian had renewed the lea 
it waulg likewiſe have gone to the heirs on the part of t 
the different father; and this is not like the caſe of an infant's x 
ages at which ſona] eftate turned into real; for the reaſon of that's bei 
yo beape hs” ſtill conſidered as perſonal eſtate, is, becauſe of the diff 

rſonal, and rent ages at which the infant might diſpoſe of his pe 

is real, and fonal, and his real eſtate, and not out of favour to: 


tive more than of 4 77 in truſt, whatever , new alterations are mad 
—_ —— it is flill ſubjecs to the old truſt. N 

It has been objected, that this was an act done by 

guardian only during the.minority,. and ought not to 

judice any who take by repreſentation, it being an act men 

voluntary, and net out of neceſſity. 1001 

481 ] If this indeed had been wantonly done by the guardi 

The a& of a without any real benefit to the infant, it would have be 

guardian where proper to come into à court of equity to be relieved agal 


| ſ bl 2 A £ + 3.4 
Will have the it; but here was a juſt and reaſonable occaſion for » 


done b * if to make purchaſes for the benefit of the infant. Here ) 


waptonly-done could be, and therefore ought to have the ſame con 

Waben quence as if done by the infant herſelf at full age ad 

real venefitto. #0 fg beirs ex parte paterna, | "The caſe of Maſon v. B. 
ane, 


Heir and Anceſtor. 


ar in point with the preſent, Prec. in Chan. 319. 
ame purchaſes a church leaſe to her and her heirs 
three lives, and dies, leaving an infant daughter, 
of the lives die, the infant's guardian renews the 
this is a new acquiſition, and ſhall go to the heir 

ihe part of the father.” 239) % 
i: lordſhip therefore diſmiſſed the bill brought by the 


—— 
— "SO — a 


C AP. LV. 
-- Habeas Coxpus. 


May the 12th 1742. 
Ex parte Lingood. 


9 Ws | GY 
þ title Bankrupt, under the diviſion, Rule as to a 
certificate from commi ſſioners to a judge. 


» — _ 2 —— 


— 


'C AP. LVL 
pPeir and Anceſtoz. 


| Where charges and incumbrances on the lands 

hall be raiſed, oz ſhall fink in the inheritance 

{02 the benefit of the heir. 

| Where the heir ſhall have the aid and benefit of 
the perſonal eſtare. 


F * 


— — 


— _— 


Where charges and incumbrantes on the lands 
hall be rafſed, oz ſhall ſink in the inheritance 
In the benefit of the heir. 


what taſes a gift or deviſe, upon condition not to 
wry without conſent, ſhall be good and binding, or void, 
Nin only in terrorem. Hervey v. Aſton, page 361. 


Nr Ark, 151. 174- 175. 205, 227. 408. 566. 567. 568. 3 Ack. 
Eaſter 


lille Conditions and Limitations, under the diviſion, 


887 
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54 Hir and Anceſtor. 
t 4 ; Eafter Term 1738. 


- Cazn 22g. Provſe v. Abingdon. 
T. C.deviſed THOMAS COMPTON, by will dated 

is lands to 5 ted the | 
J-C. and ] P. T of Auguſt 1718, deviſes all Nis lands in * 
and their heirs words to John Clement, and John Prowſe, and 
da eg den Heirs in truſt, and to the uſes, intents and purpoſes follo 
his lands in M. ing, vt. that they ſhould ſell all his lands lying in m 
ond Þ. nd out ford and Pinard, and out of the purchaſe money arif 
— bis from ſuch fale ſhould pay and ſatisfy the teſtator's de 
debts, and as as far as the ſame will go; and as to the reſt of the lan 
— 4 in. &c. the will declares that the truſtees ſhould ſtand ſeiſed 
the rents, and them, in truſt to receive the rents, iſſues, and profits th 
to make leaſes of, and to make leaſes of the ſame, for the term of 99 ye 
for g9 years, ge. determinable on three lives, and therewith to pay all 
and therewith teſtator's debts and legacies, that then they ſhould 
wy his debts ſeiſed to the uſe of Iſabella Abingdon, wife of Cha 
— — 0 Abingdon, and ſiſter of the teſtator for life, remainder 
C. A. for life, &c. and makes the truſtees executors of his will. Het 
— pd queaths tikewife a legacy of 5007. to his nephew) Thon 
— female of Prowſe, to be paid at his age of, twenty - one, or marti 

er an y ( os TI © 

makes the truſtees executors ; he likewiſe gives a legacy of gool. to his nephew The 
Prowſe, to be paid at twenty-one, or marriage, wha died before twenty-one. 
Perſonal eflate of the value of 50ol. the lauds in M. and P. not ſafficient to pay the del 
Bill brought by the adminiſtrator of Thomas Prowſe, to have the gool. raiſed. Thel 


chancellor of opinion, as the Jegacy was charged upon the real as well as perſonal eſtate 
could not be raiſed; as the legatee died befotec the Binz'ol payment, and diſmiſſed the bi 


SRL THUUT SH $4 353 34 Hat: {0 « 1 T1000 
The nephew died before he attained the age of twen 


! 4 31 74 Boas 5: 0 - 4) 
We een We: of the teſtator was about the v: 
of 700/. the eſtates in Mindford and Pinnard, were! 
ſufher the teſtator's debts.” 7 
The bill is now brought by the adminiſtrator of I hot 
Prowl l hive the Tall of ot rated again the dh 
dant, who Claims the lands under Iabella, ſubject to 
payment of teſtator's debits and legacies, upon a ſuppoſi 
that Thomas Prowſe had an intereſt veſted in this leg 
tranſmiffable to his repreſentative, though the legatee 6 
before the time of payment came. 
Mr. Chute for the plant inte, that this caſe \ 
very differetit from that of a deviſe of lands to a third 
ſon, charged with the paymerit of legacies out of it) 
the lands here deviſed to the truſtees for the Pn 


. - V * 


Heir and Anceſtor. 

and legacies, muſt be conſidered as the perſonal 
of the teſtator aceording to the general doctrine 
burt of equity, which often conſiders land as 
ey, and vice verſa, according to the nature of the 
und the intention of the party who directs the 
Alton of the one or the other; that the truſtees 
vt in fact have entered here, and continued in poſſeſſion 
hey had received money enough by the rents and pro- 
x and fines taken upon granting long leaſes, according 
the power given by the will, to pay off all the debts 
yl legacies ; and in ſuch caſe, as the fund out of which 
i legacy would be payable, would be perſonal eſtate, 
contingency of the- legatee's dying before the age of 
nty-one, or marriage, not being annexed to the deviſe 
te legacy itſelf, but to the time of payment, the plain- 
would be intitled. i | 
keondly, It muſt however be admitted that this legacy 
p chargeable upon the perſonal as well as the real eſtate ; 
Is the perſonal eſtate is the primary and natural fund 
k charged, and the real eſtate comes in only in aid of 
jefonal eſtate, and as a ſecurity only for payment of 
honey, the real eſtate here ought to be ſubject to the 
rules with the perſonal, and ſubſervient to the ſame 
ples, and more eſpecially fo, ſince in order to avoid 
confuſion which muſt otherwiſe follow, if in deter- 
ling whether this legacy was due or not, regard ſhould 
alto the different reſolutions which prevail in caſes of 
und, where the perſonal eſtate only, or the real eſtate 
s charged with the payment of legacies, 
turdly, That admitting this legacy was chargeable 
on the real eſtate, yet the rule which has prevailed, 
yortions to fink into the eſtate for the benefit of the 
law, will not extend to the preſent caſe; nor is this 
un the reaſon of thoſe caſes of portions, which have 
deen determined on this foot, that children dying 
mM they could want their portions, there could be no 
Mon for raiſing them; nor is it to be ſuppoſed the teſ- 
would intend to have ſuch ſum raiſed merely in pre- 
tot any other child, who ſhould have the eſtate, when 
Widon of that kind was now wanted. He cited the 
K Jackſon v. Farrand, 2 Vern. 424. 
. F azakerly on the ſame fide inſiſted, that the truſ- 
" whom this deviſe is made being likewiſe executors, 
lates deviſed muſt be conſidered as perſonal legal aſſets 
Mir hands, and governable by the ſame rules as - the 

| teſtator 


1 
111 
| * 
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'teſtator had actually leſt perſonal aſſets in ſpecie 
value. He n this purpoſe 8 , 
.on what is there faid by Mr. juſtice 'Twiſden, and 
Dyer 264. 3. No. 41. He likewiſe inſiſted, that it 
peared there were ſufficient perſonal aſſets left in ſpec 
ſatisfy this legacy, as the other. creditors and legatees| 
an undoubted right to take their remedy againſt the 
for a, ſatisfaction: of their debts and legacies; and if 
plaintiff cannot be intitled to this legacy, ſuppoſing it v 
chargeable on the land, this-court- will ſo marſhal the af 

as will make every part of the will effectual, and 
the perſonal eſtate only with the payment of this le 
He 2 likewiſe much on the caſe of Jackſon v. 

ran — 

Money ariing  T ord chancellor, before began for the defends 
- — 1 interpoſed, and ſaid he wy Ae of opinion the eſt 
l afſets only, deviſed could not be conſidered as perſonal aſſets at lay, 
— — of day the hands of the truſtees ; that by the deviſe in gener 
wer given to All his lands to them and their heirs, here was plainl 
ell, not where diſpoſition of the eſtate to them, and a truſt created 
— — them for the payment of debts; and that money arif 
by the will o from the ſale of a real eſtate was legal aſſets only, w 
the deviſees; the eſtate was fold under a bare power given to ſell, 
þ = Joy not where the intereſt in the eſtate paſſed by the will to 
tors does not deviſees as it did here, and that making the truſtees e 
alter the caſe. cytors likewiſe, could not alter the cafe. | 
Adeviſeto A. That the other part of the deviſe, whereby the devil 
and B. and their are directed to receive the rents, &c. could with much 
ſum be raiſed, colour admit of the conſtruction contended for, but 
for payment of in the nature of the thing 22 intended as a truſt; 
create a fund of taking notice likewiſe of what had been faid by | 
legal aſſets, but Fazakerley, that as to this part of the caſe it might 
10 proper 0n'Y conſidered as a deviſe to them of the legal eſtate, ques 
—— intereſt they ſhould have received ſufficient out of the real, 
in the lands ſpe · to anſwer the purpoſe, and that then the eſtate ſhould 
* in Iſabella by way of executory deviſe ; his lordſbip | 
into perſonal ſuppoſing ſuch a conſtruction ſhould be ſuffered to prei 
- eſtate, yet there is no colour for ſaying the rents, &c. ſo rect 
would be legal aſſets; and put the caſe of a deviſe to 
and B. and their heirs, till ſuch a ſum ſhould be raiſed 
the payment of debts and legacies, would that crea 
fund of legal aſſets? At that rate a legatee might 
A. and B. under thoſe circumſtances in the 1 | 
court; but ſuch a juriſdiction, in a caſe uf that kind, 


certainly never thought on, nor can it poſſibly * 


& 

Heir and Anreflor.. 

wed: but a proviſion of that ſort is proper only to give 
aeniſee an intereſt in the eſtate ſpecifically, not to turn 


> hnds into-perſonal eſtate,” and make them legal aſſets 
ile hands of the -deviſee. N 


wed diſtinction between legacies charged on the real, and 
on the perſonal eſtate, Where a legacy is 
ed on the perſonal, and made payable at a future > uy 


yin compliance with the rule of the civil law, and in 
r to make the proceedings in this and the eccleſiaſtical 
n (as they have a concurrent juriſdiction) uniform and 
Ailtent, has determined ſuch legacy ſhall not be con- 
red a8 a lapſed legacy, but ſhall go to the repreſentative, 
that rule has never been extended to charges on a 
date; that there was no ground whatever for the diſ- 
Won taken between a legacy as here, and money given 
child by a parent as a portion, nor is it ſupported by 


kt fund the charge is laid, Whether on the real or per- 
estate? That the caſe of Jackſon v. Farrand, as ap- 
by the report of it in Prec. in Chanc. 109. turned 
e upon this; that the legatee there died after mar- 
k and that therefore having happened, which was the 
of the portion, it ſhould be raiſed after her death. 

That it was not at all material here ; that the legacy 
charged on a mixed fund, or real and perſonal eſtate 
I; that ſo it was in the caſe of Jackſon v. Farrand; 
tis objection was not fo much as made; fo it was in 
aſe of the duke of Chandos v. Talbot, in lord chan- 
Wr King's time, Mich. 5 Geo. 2. where a ſum of money 


wir, payable at the age of twenty-one, it was held in 
Falſe that the legatee dying before the age of twenty- 
lis repreſentative was not intitled, but the bill was 
Wed; and the lord chancellor in that caſe cited the caſe 
Jennings v. Lukes, in the time of the lords commiſ- 
exactly to the ſame purpoſe, 2 P. Wms. 276. 
wWomey=general cited the caſe of Yates v. Fettyplace, 
416. Carter v. Bletſoe, 2 Fern. 617. and Mr. 
Nef the ſame ſide cited Smith v. Smith, 2 Vern. 92. 
WM cliancellor” ſaid, the only inducement he had to 
T0 long a debate in this court by the bar, was in 
receive ſatisfaction as to the point, which had been 
"0 in relation to this legacy being chargeable on a 


und, conſiſting of real and perſonal eſtate too. 
Jol. ; bo 4 0 He 


Mr-attorney-general for the defendant, inſiſted on the 


he legatee dies before the day of payment, the court 


Authority; but the only queſtion in ſuch cafe is, upon 


by will charged on the real and perſonal eſtate to the 


N 


* 


Such ftrong re- He faid, that was. A difficulty which alwa ſtuck wy 
1 him, and it was ſomething very extraordi — 8 

which was only an auxiliary fund to the ye 
charge on the fonal, ſhould in caſes of this kind be chargeable in a 46, 


162 


| ry ſecurity, the perſy 
OT eſtate ; but he faid he found the reſolutions fo ſtrong, th 
be ſhaken now. there Was no difference between a charge on the real eſt 
only, and a charge on the real and perſonal eſtate to 
that he could not, at this time of day, think of det 
other © , mining in a different manner, 

be created by He faid it was very clear that charges on land, pay 
deed or will, at à future day, could not be raiſed, if the party died he 
486 ] fore the payment ; that there was no difference at 
whether given | whether that charge was created by deed or will, n 
tion for, 2 Fore Whether it was provided by way of portion for a child, ( 
or merely as a given merely as a legacy by collateral relations, or othe 
legacy by colla- and this was the caſe in the duke of Chandos v. Talbe 
or others, if the and Jennings v. Lukes, in which he was counſel, for 
3 neither of them was the proviſion made by a parent. 

ore the 1 
Payment, cannot be nailed, 


As to what is faid, that the aſſets may be fo marſhall 
as for the preſent plaintiff to receive a complete fatisfa 
tion out of the perſonal eſtate, though the executors ne 
not before the court, and ſo impoſſible to make any dec 
on that foot, yet if they thought it would be material, 
would retain the bill with li to make the executc 
parties; but he ſaid he conceived that point could by 
means be maintained, for that rule of marſhalling alk 
in the manner before mentioned, would hold only whe 
it was proper to be done at the time the legacy firſt to 
place, and not where it was owing to a fact, which ba 
pened ſubſequent to the death of the teſtator, and tc 
mere accident, as here, the death of the legatee bei 
rwenty-one, | | 

The authority He faid the reſolution in the caſe of Jackſon v. F 
of Jakcton rand was founded on a fingle circumſtance, the mami 
Vern. 2 . of the legatee; which being the foundation of that jud 
much weakened ment, implies plainly, if the caſe had ſtood only on the 
by the ſuble-, viſe to the legatee at the age of twenty-one, and fhe d 
2% Carter v. before that time, that the court would in that caſe hi 
Bletſoe, 2 Vern. determined againſt the plaintiff, if they could not have! 
47. hold on the circumſtance of marriage; beſides, mY 


wity of that caſe ſeems to be much weakened by the 
ſequent reſolution in Carter v. Bletſoe. 
I have often heard it faid, that the reaſon, why legacies, 
charged on land, payable at a future day, ſhall not 
> raiſed if the legatee dies before the day of 7 
Posh it is otherwiſe in the caſe of a charge on the per- 
u eſtate, is this, that the heir is a favourite of a court 
Fequity, and ought to have the preference of the repre · 
tive of a legatee; and likewiſe that the court will go 
fr as they can in keeping the real eſtate intire, and as 
e from incumbrances as poſſible. X 
But I think the court has never gone upon ſuch reaſon ; 
nde true reaſon I take to be this, that the court will why legacies,” 
wern themſelves as far as is conſiſtent with equity by the — charged on 
ts of the common law. In the caſe of perſonal eſtate, "Payable 
ke rule” is the ſame here as in the civil law, that there ſhall not be 
wy be an uniformity of judgments in the different courts; 2 — 4 
kt in the caſe of lands, the rule of the common law day of payment, 
p always been adhered to: as ſuppoſe a perſon ſhould is, that this 
prenant to pay money to another at a future day, if the f governs 
prenantee dies before the day of payment, the money is rules 42 
due to his repreſentative. The ſame rule holds in the common law ; 
& of a prowl to pay money, ke. — 
The bill diſmiſſed. pay money t0 

- at a future 


day, and B, digs befgre the day, the money is not due to his repreſentative, 


here the heir ſhall have the aid and benefit of - 
| * | 1 17 per tonal eſtate. * , [4 7] 


February the 7th 1737, 


Bartholomew v. May, 8 


H E teſtator . May, deviſes his lands at Had- A. geviſes lands 
low, to Richard May in tail, remainder over, &c. to R. M. in tail 
in for 13007. and deviſed other lands to fe © monte, 
mas May, fubjet however to the payment of his 4 

W, in caſe his nal eſtate and other eſtates deviſed other landsto 


8 ould not prove ſufficient to ſatisfy all T- M- ſobjcR 


to the 2 
. of his debts, in 
caſc his perſonal eſtate ſhould not prove ſufficient, 


lard chancellor. I am of opinion that the 1 zool. muſt The 1 ool. 
fad as a debt of the teſtator out of the perſonal eſtate, My e et 


at proves deficient, out of the real eſtate fo deviſed ; the teſtator's 
| 402 fox Perſonal eſlate, 


564 ? Heir and Anceſtor. 


looked upon as tween Richard May and any creditors of the teſtator, 


| eftate ſhall be applied in diſcharge, but if the conteſt lay between R. M. and crcditors of 
teltator, it would have been otherwiſe. | 


_— 


4 


and if deficient, for wherever there is a mortgage made by a perſon v 
ag e owner of the eſtate, that mortgage is Kade un 
to T. M. general debt, and the land only as a ſecurity, and the 


— 1 bt % x ore the perſonal eſtate ſhall be applied in di charge of t 


2 perſon who is L 3004. though there may be younger children of the ma 
owner of the gagor who may be no otherwiſe provided for : but I thi 


—_— clearly the caſe would be otherwiſe, if the conteſt was k 


a general debt, would loſe their debts if the mortgage was ſo paid off 
I. ma; 4 of the perſonal aſſets, or the money ariſing from the 


rity; and there · of lands deviſed for that purpoſe. 8. 


fore perſonal 


In the caſe of Lovel v, Lancaſter, 2 Ver. 183. it 
hid down otherwiſe, that the deviſee of the monty 
eſtate ſhall take it cum onere ; but I do not pay any re; 
to it, becauſe it does not appear whether there wa 
>" opt of aſſets or not to ſatisfy the reſt of the c 
| tors, 

3 N. B. His lordſhip ſaid in this caſe, that where 2 t 
tor deviſes expreſsly that the timber upon a particular e 
ſhall be cut down for payment of debts, it is a hard 
upon the firſt taker of the eſtate ; but he muſt ſub 
for here the timber 1s deviſed one way, and the eſtate 
other ; for the timber is deviſed to Richard May and 
heirs upon truſt, to cut down and fell for diſcharge 
debts, &c. and this is the. ſtrongeſt caſe that can be 

| the kind, but-the deviſee of the eſtate may buy, and 
prevent the defacing of the eſtate. 

488 J His lordſhip declared that the mortgage for 13000. 

1 the teſtator's eſtate at Hadlow, and intereſt thereof, 
debt of the teſtator's to be. ſatisfied out of his perl 
eſtate and truſt eſtate, 7 


Vide title Portions, under the. diviſion, At what ti 
FE: 30: they ſhall be raiſed, Ic. 


Vide title Real EJlate. 
Vide title Reſulting Truſts. 
Vide title Conditions and Limitations. 


Vide title Legacies, under the diviſion, Of a ſed 
gacy by legatees dying. 


- 
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* D Vide tle Creditor and Debtor. bh ents ei pond 


tho | 
X w_— 2 7 Vide riele "Catching Barger: AE | 
5 5 18 | i 
pid title-Pap ft. g 
* 1 8 _ bra by the Cari 
24s þ Ng? a 
| l 1 2 2 2 | 
17 0 F x 4 
e Bots A P. LI. 442 # gh 
* bus band and Wie.” * | | 
Vide title, Baron and Feme. . 
T rr 
reg; 2 Raunen To w_ 
Was 
e C "CA P. VIII. 
. Infants, 9 01 07. | 
ub ? bow far favoured in equity. | 


) * a of inkants are Toad, 0, Su, 02 i bold . od, 


te 

nd N., a 
uge | nn . en 2— 

de Ui | 
nl T3 How far favoured in equity, [ 498 } 
4 Hilary Term 737. Wh 
) Rr +5 

erio 2 Mogan Ve Morgan. CASE 231. 


ud A Where any perſon, whether 2 Wiere any per- 
ther or a ſtranger, enters upon the eſtate of an fon enters upon 
and continues t e poſſeſſion, this court will can- gu, tant vet 


ſtate and conti- 
lech perſon entering as a guardian to the infant, nues the poſ- + 


Mil decree an account againſt him, and will on ſeſſion, this 
account after the infancy' is determined; but — SR any 
naconveniency of ſuch long accounts — it guardian, and 


2 A. that the —_ after being of age, has will decree an 


account, and to 
; wav be carried on 
10 ay After the in- 


| 0 15, 34+, 35» 70, 117, 245, 377, 413» 53t, 532. —3 Atk. 
Wa n 4235 610, 612, 613, 617, 625, _ 627, 710, 7113 


| 
| 


— hos 
fancy is deter- wajyed ſuch account, this court will lay bold of ary 


mined, unleſs . " - 
— thing to put d : though j 
he infant af ng to put an end to it; thoug indeed in the b 
bang of ge 8 the rug — 20h fo ſtrict, as imagining . 1 
waived ſue authority might hinder the bringing any bill or ea, 
ERAS to recover the poſſeſſion. OG any bill o 
May the 31ſt 1738. Lincoln's Inn Hall, 
C421 238. Anon.“ 


The court will HERE is no inſtance of ting a receiver of 
receiverofan „ I. Tents and profits of an infant's eſtate, where ü 
infant's eſtate 4 no er in this court ; if it were only 

here there i t An applicati is Yeh 
1 Gt be ther 4 an application for this purpoſe on 


— — 


- 


Car 233, * June the 26th 1539. 
giants nad er 


e RCH AND LLOYD deviſed ſome land and he 
fix children, built thereon to his fix children, the mother af 

[ 490 ] as guardian to the children, who were all infants, den 
the mother, 3s the premiſſes on à building leaſe for forty-one years; 
guarman to the eldeſt ſon, who was about 19 years of age, joined 
were all infants, herin making the leaſe, ' covenanted that the 
demiſed the ſhould have quiet enjoyment, and that the reſt of 


— 


rio lee children, when of age, ſhould confirm the leaſe; 


for 41 years. children all arrived at age, and accepted the rent for al 
The eldeſt ſon ten years after the yaungeſt'came of age, under this | 


lag che lee, after ſuch acceptance brought their <je&tment againk 


and covenanted leſſee; and the bill is brayght” to have the leaſe « 
that the reſt of hliſhed. * 
2 —— ſhould equfizm it., 
n age 0 ' | ” = ; 
. . ” be ph pes ted the re oe above ten Jews ＋ 7 youngel 
and then t'thei t a leffee, who by bis bill prays u 
„ eee 
nder the circum .this caſe ticularly the nee © 
ga continuance, the court decreed the leaſe be ied during the reſidue ofihe 
here a perſon is of age when he makes a teaſe, and has nothing in the premil 
they after deſcend to him, the leaſe ſhall enure by way of ehoppel; otherwiſe if | 
SS Ts Ts 


e Vide the caſe of Zouch ex dim. Abbot, and anſwer, . 
1 Blackſt. ny 575+ on 2 queſtion, Whether the copveyance of - 
wes good, bound him See this taſe more fully and dere! 
Low Rep. 1794 to 1809, where Lord Mansfield thus elegantly — 
ſelf, „ Miſerable muff the condition of minors be z excluded ff 


„6— 4 


Infants. 
Lad Chancellor. The chief queſtion is, If this leaſe 
xd, and ought to be eſtabliſhed in a court of equity, 
che circumſtances of this caſe ? and it is not mate- 
bs the preſent queſtion, whether the leaſe be, or be 
good in law, as againſt the infant who ſigned it, for 
he plaintiff comes into equity, it muſt be ſuppoſed bad, 
wh as to one ſixth it is certainly good, as againſt 
dy acceptance the rent ; and yet as to the other 
parts which deſcended on him, I think it will not be 
xd by way of . eſtoppel ; for notwithſtanding where a 
in of age makes a leaſe, and has nothing in the pre- 
& but after deſcend to him, this leaſe ſhall 
by way of eſtoppel, yet that ariſes from the deed, and 
annot act as an eſtoppel againſt an infant, whoſe deed 
\ 


567 


never . 

But here the leaſe is to be made good upon equitable An infant 
umſtances, and it appears to be for a valuable conſide- donn in this 

in, rent reſerved, and covenants for the leſſee to leave — * 
pod repair, and it is mentioned by the mother, who eſpecially if ſhe 
Is guardian, to be for the benefit of the infants ; there nete Fe 
nud or colluſion proved in the leſſee, and the huf- che hofband's 
[of the leſſor, and father of the infants died in bad death, a jointure 
unſances, unable to repair the premiſſes, which were _ — 
and a mill; therefore the conſideration of the leſ= Whatever is 
repairing them, is a beneficial one for the infants, ſafficient to put 
tat is worn to be done; and there are ſeveral caſes d, i god 
e this court binds infants to contracts made in their notice in equity 
n marriage contracts, eſpecially if the wife ac- to that party. 
bpin-money, or after the huſbands's death accepts tlie 

lure under that contract; and here the great point is, 

Keptance of the rent for ſo long a continuance, the 

geſt having been of age ten years, and notice of this 

8 to be preſumed in all this time. They found a 


in poſſeſſion of their eſtate, and that was ſufficient 


i. 1 — * ll a * — A 


Jud commerce of the world, deprived of neceſſaries, education. 
Went, and many advantages, if they could do no binding acts, 
wowemence muſt ariſe to others, if they were bound by no aft. 
Wn, therefore, at the lame time that it protects their imbecility and 
avon from Injuries through their on imp: udence, enables them to 
8 for their own benefit ; and, without prejudice to themſelves, 
benefit of others. If an infant does 2 right act which he ought to do, 
MR was compellable to do, it ſhall bind him; as if he makes equal 
il he Pays rent; if he admits a copyholder upon a ſurrender; and 
Wy whatſoever au infant is bound to do by law, the ſame ſhall bind 
Melt he doth it without ſuit of aw.” Co. Lit. 1 72. a. 
Uo 2 Blackſt. Rep. 1133. 132g. 3 Burr, 1737 to 1720. 


to 


566  Iyjuiiftion 
ta put them to inquire; arid; and What is ſufficict ty 
the party upon an inquiry, is good notice in equity). 

_ His lord{hip ore declared that the plaintiff, uy 
the circumſtances of the caſe, is intitled to have the 1 
eſtabliſhed during the reſidue of the term, and decreed 

. cordingly; and as it was againſt conſcience to bring < 
ments after theſe tranſactions, ordered that the plain 
ſhould have coſts at law, and in equity. 8 0 


IG Vide zirlt Guardian. | 

Vide title Deviſes, under the diviſion, . Of  drviſu 
lands for payment of debts. 50 

| Vide title Will, | 

2 Vide title Plantation. 

Vide title Marriage, under the diviſion, Il here it is d 

 aefline. 1 | 

Vide tithe Injundction. 


Anjunction. 
(A) In what eaſes, and when to be granted. 


(B) Rule as to injunttions where plaintiff it 
bankrupft. N 


. 


_— 


= 
— — a s WY 


— 


(A) In what caſes, and when to be granted, 
* February the 12th 1738. 


| Anon. 
CASE 234. 


Where there A BILL brought for an injunction to ſtay a ſuit in 
1 eccleſiaſtical court for a legacy, becauſe that c 
re Hangs | 3 cannot make a legatee refund in caſe of a deficienc 
notwithilanding aſſets; and this being the day for ſhewing cauſe why 
the eccleſiaſtical injunction ſhould not be diſſolved, the counſel for 


court have an 


h— 


—_— 


* Vides Atk. 391. 3 Atk, 567. 694. 723- 


w enllion. 2 
ak relied on the caſe of Knight v. Clark, cited in original jurif- 
ene of Noel. v. Robinſoh, 1 Vern. 93. where lord dition 1 
Lcellor aid, there was a difference between a ſuit for a cout vill — 
in the ſpiritual eourt, and in this court : if in the an injunction. 
ul court they would compel an executor to pay a 

icy, without ſecurity, to refund, there ſhall go a prohi- 

Jon. 

Lord chancellor continued the injunction till the 

wing, becauſe the plaintiff is an executor in truſt only; 

where there is a truſt, or any thing in the nature o& 

U notwithſtanding: the eccleñaſtical court have an ori- 


ul juriſdiction in legacies, yet this court will grant an 

lim&ion;-trafts being only proper for the cognizance of 

us court. > a | | 

The rule in this court now is varied fince the caſe in 

mon's Reports, for legatees are not obliged to give ſe- 

to efund upon a deficiency-of aflets, a. | 

Is Lordſhip mentioned à caſe where a woman an in- Whard thi buf. 

t was intitled to a l upon her marrying, the nan . 

F 73" fair e court Er it, on l dea 

ch he might do, but upon the executors bringing a fiaſtical court 

and ſuggeſting this matter to the court, an injunction 4 

(continued till the hearing of the cauſe, and the ſame cutof's bringing 

vas made in the preſent caſe, 88 1 2 
mutter 0 the court, rr 


| Rule ag to injunctions where plaſatifi is a 101 1 
_ _— [492 ] 


November the 10th 1748. 


. Anon.“ | | 
title Bankrupt, under the diviſion, Bankruptcy no 
abatement. 

title Marriage, under the diviſion, Where it is 
8 clandeftine. 
t title Mill, under the diviſion, The power of this 
" c court over the Preregative Court. 
Thy 
for 


bor. 1, 4 D | 8 &% A 


$79 Jointenauts and Tenants. in Common. 
_  _— Infolvent Debtoz. 
my Auguſt the 7th 1746. 


Vide - title: Bankrupt, under the, diviſion, Rule as tot 
inſolvent debtors act under commiſſions of bankruptcy 


4« — Al. 1 


nner , nd 45 $6452.44 4 N rr 
CCC . 

Jointenants and Tenants in Comme! 

5 RI 

Hilary Term 1737. * 

Cart 335. Prince v. Heylin. bb 
1 THE teſtatrix in this caſe being a leſſee for a term Wiſeto 
1.2; nd 1, years, of two houſes in London, deviſed the fie 


H. generally, to her nephew Fohn Prince, pewterer, and Jobn Heyl 
and then ſays, clert, generallly, and then the will goes on thus, “ 
A de fr « my will and meaning is, that the rents of my faid 
h y ah Saning os My 
my two houſes c houſes ſhall be equally ſhared and divided betwe 
nal, A: © them the faid John Pfince and John Heylin cl 
Crd J. T. as aforeſaid.” The teſtatrix ſoon after dies. 
d J. H. 3 
1 Jeviſces ſhall take as tenants in common, and not as jointenants. 


John Prince ſurvived the teſtatrix, and died in 17 
ever ſince the premiſes have been enjoyed by the defend 
as the ſurvivor. 2% | 

This bill is now brought by the adminiſtrator of P 
to have an account of the rents and profits. 

The queſtion was, Whether by the words in the! 
a jointenancy, or a tentenancy in common was creates 
It was agreed clearly, that if the words -qually /b4 


— 


* Vide2 Atk, 55. 122, 123. 380. 441, 3 Alk. 524; 523 526, 
734+ 3 Burt. Rep. 1496. 5 Burr, 2604, 


Jointenants and Tenants in Common. 


Li been annexed to the thing itſelf, they would have 
ned 2 tenancy in common, but inſiſted upon at the 
ne time, that the former are plainly words of jointenan- 
and the ſubſequent amount only to a direction in what 
mmer the profits ſhould be received during the lives of 
leviſees, v1z. to each of them an equal ſhare, which 
ing no more than what otherwiſe the law would 


| 


Lord Chancellor. I am clearly of opinion, the devi- 

k yere tenants in common; that had the teſtatrix ex- 

directed the rents to be ſhared during the joint lives 

the deviſees, it might admit of ſome doubt; but with 

wad to the time, the latter part of the deviſe was as ge- 

2s the former, and the word rents will as properly 

the intereſt in the houſes, as any other word what- 

x, This is therefore a plain tenancy in common. 

With regard to the time the defendant is to account for J. H. having on 
ts and profits, there having been no entry made or me death of ]. | 
mand of the rents, &c. it has been inſiſted on for the q.q,, 0efÞe 
ndant, he ought to account only from the time of the two houſes as 
led: now in the caſe of jointenants or parceners, —_— ae 
tis 2 mutual truſt between them, and they are account- P? : 3 
w each other, with regard to the length of time; it E. 494 8 
herwiſe in the caſe of tenants in common, and this is account for the 
poſſeſſion maintained by the defendant againſt rents as far back 
Jkintiff ever fince the death of his inteſtate : however j. P. and nor 
latute of limitations is a bar to any demand further from the filing 
than fix years; and by the 4 Ann. c. 16. /. 27. an f the bill. 

wn of account lies for one tenant in common againſt 

Mer, and ſuch action is expreſsly mentioned in the 

ute of limitations; and as there is no remedy at law, 

* em be no reaſon for any in equity. 

Lam of opinion the defendant muſt account for rents Eje ment not 
profits from the death of the inteſtate, the nature of —— 
ate deviſed not admitting of an adverſary poſſeſſion, 1 
yd of the privity that is between tenants in common : gainſt another, 
Reament is not maintainable by one tenant in com- IE 9. 

I againſt another, without an actual ouſter: no If the ſtatute 
Mage can be now taken of the ſtatute of limitations, of limitations 
bing pleaded by the defendant, or inſiſted on by his 1 4 * 
„ which in all caſes is neceſſary, in order to have lifted on by the 
of ſuch bar to the plaintiffs demand, though »\wer, you 

el 5 K cannot have th 
the. court ſometimes, when there is a very ſtale pencgt of fach 
mc, notwithſtanding the ſtatute is not pleaded, bar. | 


it's diſcretion reduce that demand to a reaſonable 
4D 2 x time 
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C A8 236. 


A. deviſes all 
the reſidue of 
her eſtate to 
her two nieces 
Mary and Eli- 
zabeth, daugh- 
ters to her ne- 
phew William 
Owen, and 
Anne his wife 
whom ſhe de- 
fires to be truſ- 
tees for their 
children, to 
take care of 


their legacies; and then ſays, My will ts, that my eſtate be equally divided between Mary 
Elizabeth, whom 7 appoint my executrixes accordingly. One of the nieces died in the life 
and all the next bf kin had ſmall legacies, except one. 

The A to 
not annexed to the clauſe which gives t 
been both living at the death of the teſtratix, they would have taken as tenants in comme 


the teſtatiix 


[ 495 ] 


jointenancy? and William Owen and Anne his wife 


the rule of civil law, that where heirs were inſtitut 


Joinienants and Tenants in Common, * 


time, and makes uſe of the ſtatute of limitations a; To 
per rule to go by in the exerciſe of that diſcretion. 


March the 2d 1738. 
Owen v. Owen. 


HE teſtatrix after ſeveral legacies, bequeaths in the 

words, „All the reſt and reſidue, ke 1 give 2 
* bequeath to my two nieces Mary and Elizabet 
e daughters to my nephew William Owen, and Anne 
«© wife, whom I defire to be truſtees for their children, 
* take care of their legacies for them, they being of tet 
der age; and my will is, that my eſtate be equally d 
«© ded between my two nieces Mary and Elizabe 
* whom I nominate and appoint my executrixes acco 
% ingly.” | 


the two nieces is not a P. far the words equa/iy divided, the 
ie rehdue, can relate to that only; and if they 


One of the nieces died in the life of the teſtatrix. 
The queſtion was, Whether William Owen, 
Anne his wife, ſtand in the light of truſtees of a mai 
of the reſidue for the next of kin ? and whether the te 
trix was to be conſidered as dead, inteſtate in reſpect tall 
moiety, ar whether the deviſe of the two nieces » 


truſtees for the ſurviving niece only ? 
N. B. All thoſe who were next of kin, and intitled 
der the flatute of diſtributions, had ſmall legacies 
them, except one. bits | 
For the plaintiffs, the next of kin, were cited the c 
of Page v. Page before lord chancellor King, 2 nt. 4 
and Holderneſs v. Rayner before lord Hardwick. 
Mr. Brown, for the defendant the ſurviving niece, 


(which words are of the ſame import, as legatees in 
law) and one dies, the legacy goes to the reſt by wa 
accretian, becauſe the ſame perſon cannot die teltate 
inteſtate as to the ſame thing : he relied much on the 
thority of Hunt v. Berkely, at the Rolls, the 24th of 
1731, before ſir Joſeph Jekyll *. 


* Mary Berkeley poſſeſſed of a perſonal eſtate, on the 8th of 9 1 | F 
1720, made her will, whereby ſhe gave both ſpecilic and pcculary les 


- 
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id Chancellor. The firſt queſtion that hath been 
ein this cauſe is, Whether theſe two nieces, if they 
ſurvived the teſtatrix, would have been tenants in 


mon : | | 
s clear to me, that if both of the nieces had been living, Though — 
ords 0 be equally divided would certainly have made . did in 2 
mancy in common; for though, as hath been truly ſaid, fri ſenlement 
+ words in a ſtrict ſettlement at common law have ne- ee 
den determined barely of themſelves to make a tenancy determined To 
mmon, yet in a will it is ſettled that theſe words will barely of them- 


a tenancy in common, both with regard to real and ele uo make 


a tenancy in 
{ral eſtate. common, yet it 
| d | is ſettled they 
do ſo in a will, both with regard to real and perſonal eſtate. 


Ihe only diſtinction attempted by the defendant's coun- 
n this caſe is, that the words 2qually divided are not 
xd to the clauſe that gives the reſidue, and therefore 
the relative to the ſubſequent clauſe, which nominates 
two nieces executrixes. 
the conſtruction would be abſurd, becauſe as exe- The intereſt and 

n, there can be no diviſion of their intereſt or authority; a N of hs. 
though a man may appoint executors in ſuch a manner, and cavnct be 
their authority may commence or determine at dif- 2 into 
at times, yet he cannot nominate perſons executors, put they may be 
tonfine one of them to one branch of his eſtate, and ſo appointed as 
her to another, for they have a joint authority, which * Werren 
(ds to the teſtator's whole eſtate, and cannot be di- nun 

into diſtinct and ſeparate powers; and therefore theſe determine at 
k muſt be applied to the gift of the beneficial intereſt: different times, 
lerefore they are tenants in common, what is the con- 
ence of the death of one in the life of the teſtatrix ? [ 496 ] 
1, clearly where it is either a pecuniary legacy, or of a 

late that is given to two perſons, to be equally di- 
between them, and one of them dies in the lifetime 
V teſtatrix, it is a lapſed legacy, and the ſhare of the 
Wi dying in the preſent caſe ought to be conſidered as 


. 


other Francis Woolmer, and to her two ſons . in- law the defen- 
und likewiſc gave legacies to a child of each of them, and alſo 
Po other perfons, and then gives all the reſt and reſidue of her 
Weltate to her before mentioned brother and ſons-in- law, to be 
Y divided among them, and makes them executors : in January 1722 
oolmer died, afterwards in March 1725 the teltatrix died, The 
Was, Whether the third part of the reſiduum deviſed to Francis 
=d ould go to the next of kin, or to the ſurviving exccutors ? and 


Alter of the Rolls decreed for the executors. 
The 
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The next queſtion is, Whether this ſhall go t) the f 
viving executrix, or be diſtributed amongſt the next of 
| as an undiſpoſed moiety ? | 

The legal inte-- There are two things to be conſidered in regard to 
reſt in a lapſed moiety, the | intereſt, and the equitable intereſt. 

legacy is in the the maxims of law, a legal intereſt of a lapſed leg; 
D. tainly paſſes to the executor; but in the judgment oft 

the next of kin court, the truſt and beneficial intereſt is given likewiſe, 
of the teltator. according to the caſes determined here ſince Foſter - 
— Munt, in 2 Vern. 473. muſt go to the next of kin, tho 
in all thoſe caſes the legal intereſt was unqueſtionably 

lowed to be in the executor, 

Page v. Page in 2 Wms. 489. is a ſtrong caſe, IW 
| one deviſed the reſidue of his perſonal eſtate to ſix per 
to each a fixth part, and nds them executors, and ( 
of them dying in the lifetime of the teſtator, lord chance 
King was of opinion the legacy did not ſurvive, and 
creed his ſhare to the next of kin: this caſe on the: 
of Auguſt 1734 was cited before lord Talbot, and 

| lowed by him, and by me afterwards in the caſe of 

; derneſs v. Reyner. 

2 2 Sir Joſeph Jekyll, late maſter of the Rolls, in Hunt 
eſtate by the in · Barkly, differed intirely from Page v. Page; but thi 
tention of his only one caſe againſt many; and the reaſon he went 
— tr there, is not ſufficient to ſupport the doctrine of that 4 
with regard to for the next of kin in this reipect are ſimilar to an hei 
perional, the law, and as he does not take by the intention of his an 
ucceſtion ab tor, but in his own right by act of law; ſo with regar 
mteſtato, and the perſonal eſtate, the next of kin take it in like ma 
— —4 — in ſucceſſion ab inteſtato, and not by the intention of 
N teſtator, but as caſt upon them by the law: therefore! 

of opinion the plaintiffs are intitled to a diſtribution. 
— perfon can William Owen and Anne his wife, the father and 1 
bw. rule he ther of the two nieces, are no more than natural guat 
has a veſted in- to take care of this legacy, for they cannot be in law t 
tereſt in the tees, unleſs ſome intereſt in the thing given were ad 


thing given. veſted in them. 


Ent 


EF. 


F 


== 


February the 26th 1736. 
Partridge v. Pawlet. 


Vide title Executors and adminiſtrators, under the 6 


fron, What ſhall be aſſets. 
Vide title Partition. 
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ee 


Landlord and Tenant. 
+ Ka P. LXII. 
Jointure. 


Vide title Dower and Tointure. 


— 


CSA . LXIII. 


Judge. 


May the 12th 1742. 


Ex parte Lingood. 


title Bankrupt, under the diviſion, Rule as to a cer- 
tificate from commiſſioners to a judge. 


% 


* — 


. LXIV. 


Landlozd and Tenant. 


March the 2d 1738. 


un Charl wood. Plaintiff. 
ate of Bedford, Smith and Bever Defendants, 


LE plaintiff as aſſignee of a leaſe, being intitled dur- 
Ling the remainder of a term therein to a houſe in Co- 
arden, with offices, and alſo to a ſtable and coach- 
with a room over the ſame, and to the uſe of the 


ke duke of Bedford's ſteward, and the plaintiff (who 
Elrous to continue in the houſe beyond the term in 
ul leaſe) on the 26th of May 1731 came to an agree- 
that in conſideration of the plaintiff's ſurrendering 
able and coach-houſe, with the room over the ſame, 
Us right to the yard, in order to accommodate Mr, 
who was then building a new playhouſe, he ſhould 
v. allowed him for the then remainder of the term 
©, and have the ſame term in the reſidue of the pre- 


Made up to him 21 years from that day at 60/. per 


575 
L 497 J 


C486 237. 
The bare entry 


of a ſteward in 


his lord's con- 
tract- book with 
his tenants, 1s 


aoining to the coach-houſe, the defendant Smith, not an evidence 


of itſelf, that 
there is an 
agreement for a 
leaſe between 
the lord and a 
tenant, 


[ 498 ] 


ann. 


Y fully authoriſed writing, ſhall have the force 


Toundbrd and Tenant. 


; ann. and that a leaſe ſhould be executed to the plain 
- accordingly, and for which he ſhould pay the duke g 
which agreement he delivered Smith to be entered into 
grace's contract-book with his tenants; that ſome 

time after, Mr. Rich entered into and poſſeſſed the ſtab 
coach-houſe, &c. and took down and demoliſhed x 
thereof to build his playhouſe. 

Smith, on the death of the late duke, being contin 
ſteward, declared to the plaintiff, that he mult ſtand 
the agreement, and ſhould have a further leaſe accord 
to the terms of that agreement, on which the plaintiff 
gan to repair and fit up the houſe, and laid out ſeveral h 
dred pounds in needful repairs and alterations, beyond 
he was obliged to by any covenants in the old leaſe, 

At Lady-day 1736 the leaſe expired, and no new( 
hath been made to the plaintiff according to the agreems 
though he has offered to pay the fine ; but the defend 
the duke of Bedford, doth not only refuſe to make 21 
leaſe to the plaintiff, but hath actually made a leaſe of 
ſaid premiſes to the defendant 'Bever, and given the pl 
tiff notice to deliver the poſſeſſion, or to pay double rent 

'The bill therefore is-brought to have ſuch further| 
decreed him, and the ſum of 3o/. paid him, and tha 
the defendant Smith made the agreement without ſufi 
authority, that he may make ſatisfaction to the plai 
for the damages he may ſuſtain thereby. 

The duke of Bedford by his plea, which on arguing 
ordered to ſtand for an anſwer, inſiſted that by the it 
of frauds and perjuries, All teaſes, &c. or term of ye 
or any uncertain intereſt in any meſſuage, lands, 
made by parol, and not put in writing, and ſigned 
« the parties To making the fame, or their agents 


effect of leaſes at will only, and ſhall not either in la 
* equity be deemed or taken to have any other or gn 

©. force or effect, any contra? for making any fuch | 
or any fonmer law to the contrary notwithſtandi 
and avers that the pretended agreement for a leaſe te 
rrade to the plaintiff of the premiſes, was not t 
writing and ſigne by the deſentlent ; and doth allo 
that the ſame was not ſigned: by his late brother 
lifetime, or by any agent of his brother or himſelf, 1 
unto lawfully r v by writing, and that if the 2 
merrt was made by Smith, the ſame was never pp” 
by his brother nor himſ&#f, nor id the plaintiff mak 
application for the teaſe, till the deferrdant had dies 


Landlord and Tenant. 577 


to be made to Bever, and which he admitted he made 
| June 1733, to commence from the expiration of the ' 
wer leaſe at Lady-day laſt. 
And the defendant, the preſent duke, by his anſwer in- 
| that the agreement, though reduced into writing, yet 
made ſubject to the late duke's approbation, and had 
never approved by him, or ſigned by him, or an 
t of his lawfully 4 nor by the plaintiff & 499 J 
defendants. 


or bon Chief-Baron Cummins, ſitting for Lord Chan- 
if. 1 cannot ſee that this agreement ſhould be carried 
_ execution, though, to be ſure, thete are caſes where 
d 


ments have been carried into execution, which have 
{literally purſued the ſtatute of frauds and perjuries. In 
$ caſe there does not appear to be any certain agreement 
tween the parties; for the bare entry of. a ſteward in his 
s contract- book with his tenants, is not an evidence of 
that there is an agreement for a leaſe between the 
and one of his tenants, unleſs it is ſupported by other 


feu Where a plaintiff has brought a bill for a ſpecifick per- 
nance of an agreement, and declines, as the preſent 
s, reading the anſwer of the defendant, it is a ſtrong 
ion that the anſwer does not come up to the caſe he 
ud make by his bill. It does not appear whether this 
true copy of the writing that is entered in the contract- 


ng i, but may be only heads for an agreement; and in 
8 £- leſſor, by writing an agreement for a leaſe in a book, 
as, ud be faid to ſubſtantiate the leaſe, it would be giving 


ge a power to him, and would intirely fruſtrate the 

kn of the ſtatute of frauds, &c. for it would be too 

* temptation to perjury. 

(vas urged by the plaintiff's counſel, that if an agree- A performance 
de made in part, and executed on one fide, that this „ one ade 
undation for equity to eſtabliſh the agreement, eſpe- fen of cd d 
here there has been an expence to one of the par- tute of frauds 


gut in all caſes where there is a performance only of and * 


e UC . k l iſ 
2 ide, that is not a diſpenſation of the ſtatute, but cu — * 
Yu, againſt which there is no proviſion made. which there is 


ile court declared that the plaintiff ought to be relieved no proviſion. 
it the payment of the double rent, and ordered the 
con granted for ſtay of the defendant's proceeding at 
Flor double rent be continued; and that the plaintiff's 
8 to all other matters, be diſmiſſed without coſts, 
"ha * defendant Bever, and as to him with forty 
Us co 5 - 


fo, I mY CAP, 


6578) 
C AP. LXV, 
Lapſed Legacy. 


Vide title Conditions and Limitations. 


Vide title Jointenants and Tenants in Common. 


[ 500 ] CAP; N 
Leaſe. 


Vide title Statute of Frauds and Perjuries, 


—— 


EAP. LXVIL. 


Legacies, 


(A) Ok veſted oz lapſed legacies being to be paid 
| a future time, oz certain age, to which t 
legatees never arrived, 

(B) Where legatees ſhall oz ſhall not have intert 
(C) Y 12 and pecuniary legacies, and here 
abating and refunding, 

(D) — 7 on of a legacy, 
(E) Ok a lapſed legacy, by legatee's dying in 
lifetime of the teſtatoz, and here in wi 
caſes it ſhall be good and veſt in anoty 
perſon to whom it is limited over, 


. Legaries. 0 
1 Of veſted * 02 lapſed legacies being to be paſd 

it a future time, oz certain age, to which rhe 

(gates never arrived. 


Trinity Vacation 1737. 


Atkins v. Hiccocks. Casz 238; 


| TESTAT OR deviſes in theſe words, “ deviſe to A teſtator de- 
my daughter Elizabeth Hiccocks, the ſum of 200/. viſes to his 
be paid her at the time of her marriage, or within — 4 oy 
tree months after, provided ſhe m with the appro- ber at the — 
ation of my two ſons William and Samuel Hiccocks, of marriage, or 
x the ſurvivor of them; and my will is, that my faid unn three 
kuohter Elizabeth ſhall yearly receive and be paid, provided he 
ntl fach time as ſhe ſhall marry, the ſum of twelve marry with > 
nds, free and clear of all taxes and impofitions r fuss fon. 
matfoever.” And willed, that his leaſehold eſtate called E. H. died after 
ſhould ſtand charged with the payment of the *w<nty-one, but 
nl. per ann. and likewiſe with the payment of the T e 


Bike the fame ſhould become due, and deviſed the ( 301. 


married. Bill 


aſchold premiſes, and his whole perſonal eſtate, to brought by het 


wo ſons, and made them his executors. repreſentative 
| for che legacy. 


lIzabeth died after per but without being mar- 
; and the preſent plaintiff, as her adminiſtrator, brought 
Lzainſt the executors of Hiccocks for the 2007. 

e general queſtion, Whether the legacy veſted in Eli- 
Wl, and whether it fo veſted as to be franſmiſſable to 
Wniniſtrator ? 

Chancellor. I am of opinion this was not a veſted 
in the common caſes of legacies to be paid at the 
Twenty-one, there is a certain time fixed, not to 
We itſelf, but to the execution of it, and the time 
Ih fixed, muſt neceffarily come : but when the time 
= to the payment is merely eventual, and may or 
mM come, and the perſon dies before the contingency 
Fs, I can find no inſtance in this court, where it has 
eld that the legacy at all events ſhould be paid. The 
n the veſting is founded upon another rule, certuni 
u certum reddi poteſt, and it is plain that the teſtator 
Argard the point of time, but the fact that was to 
the marriage, which makes it a legacy on a condi- 
N cinot be demanded till the condition be ſatisfied. 
deen argued by Mr. attorney-general, that this 
| ffers not from a legacy given to be paid at twenty- 
velts immediately, and the time of payment 


Mk, 41. 127, 128 Atk 
4, „ 128. go7. 9 + 114+ 219. 8 o, 321. 
3b, 645. 1 Burr, Rep. 227. ; 1 * * 


4E 2 only 


580 Legacies. 
| only is poſtponed, - But it has been always held, wi 
| | pard to ſuch a limitation of payment at twenty-one, | 
it is debitum in preſenti, ſoluendum in future, and 
payment poſtponed merely on account of the legatee's 
incapacity of managing his own affairs till that age, 
this has been the eſtabliſhed rule of this court ever 

Cloberie's caſe, 2 Ventris 342. 
In the Digeſt, lib. 35. tit. 1. lex 75. de conditimil 
Sc. it is held that dies incertus conditionem in teflan 
facit, and theſe are the words of the text, and not of 
commentator ; ſo that a time abſolutely uncertain is 
on the ſame footing as a condition; but as the civil ly 
| no further of authority than as it has been receive 
| England, let us ſee what our own authors ſay. 8wink 
part 4. ſec. 17. page 207. old edition, makes a dilfen 
between a certain and an uncertain time, and lays it d 
that if a legacy is giyen to be paid at the day of man 
and the legatee die before, the legacy is loſt. Gd. 
Leg. 452. is to the ſame effeR. 12 
Fr has been inſiſted, that the teſtator's giving 12 
ann. to Elizabeth till the contingency of her marti u 
in the nature of intereſt for the 200/. and that 
thence it appears to be his intention, that the legacy 
veſt in the mean time; but whenever this doctrine 
been allowed, the payment of the principal hath 
| certain, and ſo not ſimilar to the preſent caſe, becaule 
' this is not meant as intereſt, for it is an annuity of 
per aun. charged upon, and iſſuing out of an eſtate. N 
[ 502 } The caſe in 1 Salt. 170. Thomas v. Howel 
plainly a condition ſubſequent, and being made impt 
by the act of God, it was adjudged that the con 
was not. broken, and conſequently ſhould not die 
eſtate out of the deviſee. 
The ſecond point is very ſtrong againſt the tranl 


. 


bleneſs, which is her marrying with the conſent ir 

two brothers, and ſhews lain the teſtator intens. 

condition precedent, that if ſhe married ſbe was M. 

* 2001. for her portion ; but if ſhe died before, the t 

no occaſion to have it raiſed for the benefit of a ſtrait 

In all caſes, It is true indeed, as there is no deviſe over, the cl k def 

232 the con- conſent might be only in terrorem; but in all caſes, I 

ition of mar- a = , 4 . I 
rying is annex- the condition of marrying is annexed, it is n i 

ed, it is neceſſa- the condition, as to the marrying at leaſt, ſhould | Ana 


ry there ſhould formed, though ſhe is not obliged to marry with co fall: 

e 2 marriage to 5 a to be 
veſt the legacy. Jam the more ſatisfied, becauſe it appear 8 5 1 
tention of the teſtator, that this 200 f. ſhould be in uv 


we” Legacies. 
of a marriage portion, for he has taken it out of a 
hold eſtate ; and if ſhe did not marry, it was mani- 
jy his deſign that it ſhould fink in that eſtate for the be- 
& of his ſons : therefore I think this bequeſt is to be 
ſdered as a condition precedent, which not being per- 
ned, the legacy did never veſt, and conſequently the 
iniſtrator can make no title to it. The bill dimi 


November the 8th 1738. 
Hall v. Terry. 


ICHAEL TERRY, being intitled to the rever- 
fon of an eſtate after the death of his wife, „de- 
ned it to C. D. and his heirs, ſo as he ſhould pay to 
his ſiſter Elizabeth Oades the ſum of one hundred 
younds, within ſix months after the reverſion came into 


made his executors.” 


lagainſt C. D. for the 1001. 


Elizabeth Oades died in the lifetime of the wife, and 
£ likewiſe being now dead, the repreſentative of Eliza- 
lh Oades brings this bill againſt C. D. to have the 1007. 
ud to him. 

Mr. Fazakerley for the plaintiff inſiſted, that this is a 
led legacy, and that the legatee might have aſſigned it, 
releaſed it; and if it was tranſmiſſable in her lifetime, 
„ after the death of legatee, equally tranſmiſſable to 
7 repreſentative, and was not intended as a contingent 
ment, but the time of payment only was poſtponed. 
© relied chiefly on the caſe of King v. Withers, T. T. 
5. Caf. in Eg. in the time of lord chancellor Talbot, 
½ but if the court ſhould be of opinion againſt the 
ant in this point, he ſubmitted it, that the 1001. 
Wit be raiſed out of another fund, the perſonal eſtate, as 


nue of the laſt words in the will, all his debts and 
Races before bequeathed being firſt deducted, it was an 


Widow the ordinary rule of pecuniary legacies. 

The — for the defendant inſiſted, that on 
le face of the will, it is plainly no legacy, but _—y © 
= arge 


* defendant allows he has aſſets in his hands, and that. 


Waal charge on the perſonal eſtate, and therefore ought. 


581 


Case 239, 


M. T. being in- 
titled to the re- 
verſion of an 
eſtate after the 
death of his 
wife, deviſed it 


. C. D. and hi 
* poſſeſſion, and deviſed the r eft and r eſidue of his heirs fo as * 


erſanal eſtate, all his dehts and legacies 2 bequeathed ſhowd } a+ 


lizabeth 


tang - fir/t deducted, to C. D. and another, whom he pe gar 


in fix months af. 
ter the reverſion 
came into his poſſeſſion. 
Hizzbath Oades died in the lifetime of the wife, and Elizabeth's repreſentative b 


rings the 


The legatee dying before the time for raiſing the 1001, was come, her repreſentative is not 


[_ 503 ] 
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Legacies. 


charge upon the eſtate, and is nothing more than a gig 
the real eſtate, ſo as the deviſee pay ſuch a ſum of mon 
that a charge upon a real eſtate was never ſubje& to f 
juriſdiction of the ſpiritual court, and by their rules it is 
veſted legacy only, that is tranſmiffable to the repreſent 
tive; that the law does not look upon a charge on a re 
eſtate as a veſted legacy, till the day of payment com 
and this court have always governed themſelves in the 
caſes, by the authority of Pawlet v. Pawlet, 2 Vent 
366, 367 *. | 
Mr. Brown of the ſame ſide faid, to make the perſo 
eſtate liable, this legacy ought to be a general charg 
which is not the preſent caſe,. becauſe it is particular 
charged upon a real eſtate, which has never been conſtrue 
a legacy, but merely a teſtamentary gift, by impoſ 
terms and conditions on the perſon who takes the eſtat 
Where there is an abſolute legacy, and the future tim 

muſt come tor the payment, by the civil law, it is 
miſſable; but here are no words that can make a gift of th 
money, nor can he claim it as abſolutely given, for iti 
only annexed as a condition to a deviſe of lands to anothe 
perſon, and he relied on the caſe of Carter v. Bletſoe 

2 Vern. 617 f. | | 
Lord Chancellor. Fheſe are caſes upon which then 
have been great variety of determinations, and they ar 
not very eaſily to be diftinguiſhed. The queſtion is, Whe 
ther the plaintiff is intitled to have the i001. paid to him 
which is given under the will of Michael Terry to Eliza 
1— hp 
he general rule is, where money is given to be pai 
+ 504-1 is Out of real eſtate at a future time, Aha if the perſon die 
given to be paid hefore the time, it ſhall ſink into the eſtate, and this ha 
out of real tate been eſtabliſhed ever ſince the caſe of Pawlet v. Pawlet, in 
if the per ſon 2 Ventr. and ſo Ikewiſe as to perſonal eſtate, where the 
dies belore the time of payment is annexed to the legacy, if the perſon 
| fime, in all |. dies before the time, it cannot be raiſed. 

the ſame as to 


perſonal eſtate, wore re een * 
where the time f 
of payment is * A term limited by a ſettlement to raiſe portions for younger childres 
annexed to the payeble ot t -one, or marriage; one of them dies under twent _ 
legacy. — — ard er portion ſhall not be raiſed for the benefit of the 
mintitratrix. 
+ A. deviſed lands to B. his ſon and his heirs, and declares that out 4 
the lands, he ſhelt pay a00l. to his daughter at her age of twenty-one? * 
marries and dies; under age z per car. There is no veſting clauſe in y 
will, the direction, that the ſon pays & the daughter at her age of twen's, 
one, y_ nothiug until ſhe attains. twenty-one, and ſhe dying Aud 
never 8. i rr 
There 


a ——. 
tt. 
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There are other legacies under the will of the teſtator, 

which the words, bis legacies before bequeathed being 

t-dufted, are properly applicable, and therefore no ar- 

ment can be drawn from hence, that the 100. was in- 

Hed as an original charge upon the perſonal eſtate. 

| js infiſted by the plaintiff's counſel, that the legacy is 

, and only the time of payment poſtponed for the 

menience of the eſtate, as it was a dry reverſion, But 

m of opinion, that the gift of the ſum of money is 

h by the direction for the 2 and that it cannot 

lad this is an original gift, ſo as to veſt the legacy, and 

rayment only poſtponed to a future time. 

Mother diſtinction has been attempted, that the time 

ment was not taken from the nature of the legacy, 

he circumſtances of the legatee, but from the nature 

the eſtate, and that therefore his is different from all 

4 

fat doubt, if I ſhould give into this reaſoning, I Whether a fom 

Wd overturn the caſes of portions, or of other ſums of ene) _ 

paathed ; for of late years it has been held, that where — or N 

mof money is given by way of portion, or as a ge- ech, if charged 

{| legacy, charged upon land, if the party dies before —— * 

ime, it cannot be raiſed. In the preſent caſe here is before the time, 

ntingency, the time is ſingle, within fix months after it cannot be 

tath of the tenant for life, when the reverfion came 

pollefſion, ſo that it never could be raiſed, becauſe 

Kon died before the time for raiſing. 

to the caſe of King v. Withers, lord Talbot faid, 

| though the contingency, on which the ſums there 

A vere payable, had not happened, yet that the time 

mich theſe ſums were directed to be paid had hap- 

l, and therefore held them to be veſted. 

lhe caſe of Bright v. Norton, determined by lord A truſt upon 

wt, is a very ſtrong authority in the preſent cafe ; that — — —＋ 

leut upon lands, for raiſing and paying a ſum of ſym of money, 

| within fix years after the death of the teflator, to within ix years 

md fon, who died within the time, held to be intended 8 — 
maintenance only, and not tranſmiſſable to bis exe- the heed ſon, 

» Wileſs be had lived to the end of the fix years. 1 

conſtrued to be for maintenance only, and not tranſmiſſable. 

the whole, I muſt direct the bill to be diſmiſſed, 

out coſts, 


(B) Where 
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C sog ] (B) Where legatees thall or all nor hay 
| tereſt. 


Michaelmas Term 173. 


C48 240. Palmer v. Maſon. 
A. gave gol. to 


a 10 SEPH PALMER by will gave 500. to his gr 
at $2, or mar- daughter, to be paid at 21, or day after marriage, 


riage, and if ſbe if ſhe died before either of the contingencies hap 
ches before a then the teſtator deviſes the legacy over to another, 


ther contingen- 


cy, then it is de- A bill brought for intereſt upon the legacy, and 
viſed over to B. the principal may he ſecured to the plaintiff, who is an 


; Bill brought fant, till the contingencies happened; the caſe of Ache 
e v. Vernon, in 1 Vm. 783. was cited for the purpoſe, 


to ſecure the Lord Chancellor. I am of opinion, as the legacy is g 
principal, over, that nothing veſted in the grand-daughter the leg; 


As it is given and that ſhe is not intitled to intereft, or to have 
over, nothing 


veſtsinthegrand- principal ſecured. 


daughter, nd There was another point in the cauſe between a ſpec 
— * neither deviſee of land under the will, and the heir at law of 
— n teſtator, whether the former ſhall contribute equally 1 
have the prin- the latter, in the payment of debts, where the perk 
cipal ſecured. eſtate is not ſufficient. 


3 Lord Chancellor. Where there is a ſpecifick devik 
ſhall not con- lands, the ſpecifick legatee ſhall never contribute upo 
tribute upon an average with the heir at law towards ſatisfaction of 
8 tors, while the real aſſets of the heir are ſufficient. 
wards ſatisfac- 


ion of credi- 
— cred. January the 28th 1737. 


C48 241. Green v+ Belcher, 


On ſettlement N the intended marriage of Henry Payne, the C 
—— . Inn at Kingſton was veſted in truſtees, and the! 
thatif a buſband thereof declared to one Elizabeth Stidd for life, remal 
and wife die, to Anne Payne, mother of Henry Payne for life, re 

; — on PY der to Henry Payne for life, remainder to his intel 
that then the wife for life, remainder to his firſt and other ſons in 
truſtees might and in the deed of ſettlement, there is a proviſo de 
becky, take effect, that if Henry Payne and his wife ſhould Gy 
the rents there- ing any iſſue unprovided for, that then it ſhould be! 


of, till they had for the truſtees to enter and receive the rents and profi 
received 20001, | 


— 


yide 2 Atk, 108. 110. 1124 212, 343. 44% 523: 3 Alk. 99: 5 


Lepacies. - 23 


g eſtate, until they had received the ſum of 2001. and the for the benefit 
niſes are afterwards declared to be chargeable, and to des ores, 
= charged with the raiſing this ſum, for the benefit of in ſuch manner 
4 children ſo unprovided for, in ſuch manner and in ſuch 2 
portions as the ſurvivor of the huſband or wife ſhould |. Lied 

int: The wife ſurvived the huſband, and according and wife ſhould 
te power under the proviſo, appointed the 200/. to . 


4 to her daughter, the wife of the plaintiff, the and appointed 


child not provided for in the life of the father and the 200. for a 
daughter, the 
12 g plaintiff's wiſe, 
being an unprovided child: Bill brought to have the 2001, raiſed. 
& foſepn Jeykyll decreed the 2001. and intereſt by way of maintenance, from the death 
he mother ; defendagt appealed from that part which allows intereſt, and decree af. 


4 «nf 


The bill was brought againſt the defendant, who pur- [ 506 J 
ted the premiſes of the eldeſt ſon of the marriage, in 

r to have the 2001. raiſed, 

The maſter of the Rolls (a) decreed the principal ſum (a) Sir Joſeph 
l. to be raiſed for the plaintiff, and likewiſe intereſt J. 

my of maintenance for the plaintiff's wife from the 

of the death of the mother, which happened about a 

before the filing of the bill. | 

mm that part of the decree relating to the allowance 

ntereſt, the defendant appealed to lord chancellor. 

lard Chancellor. The defendant in this caſe being a 


evil er with notice of the charge upon the eſtate, is to 
uponfFentidered in the fame light as if the bill had been 
ff ket againſt the perſon under whom he claims, 


Ihe queſtion in this caſe will be, Whether the 2001. is 
&conſidered as a ſum to be raiſed by receipt of the an- 
Irets and profits, or as a ſum in groſs by a determined 


I's plain oy the ſettlement, that this 200. was intend- 
he CORP the childrens? portions, and what is material too, 
the WW as were otherwiſe provided for; and therefore if 


emaWntenance was allowable in the mean time, the eſtate 
dg above 50l. per ann. the 200/. muſt neceſſarily be 
inte greatly in bare ſubſiſtence of ſuch children, be- 
in e whole un could be raiſed. | 
o to conſtruction therefore ought not to be made, un- Wherever the 
die, We words are extremely plain, which is not the preſent words to be 


be E bat part of the proviſo, impowering the truſtees to wr po bi Eagan 


profi ng receive the rents, Sc. ſeems to mean the annual uſed in a deed, 
ad profits, though in general, where money is di- els there are 


other words to 


$Wrds to reſtrain the meaning to confine them the caurt have 
vl, I, | 4 F p and a to always made a 


w be raiſed by rents and profits, unleſs there are make it annual, 


- — — — — — 


_— —— — —- v4 ꝓ—ñ—ũ— 2 —U—— 


— — 


— —ä—— — 
E ˙ ˙Ü⸗- wry oo owe oe ot Coo, na anPooe? 


TE 


— 
—— — —_ 
. 


— >»? 


— — —— 


the end which by raiſing the maney, hag by the liberal conſtrudion 


« vivor of father And. as there is no time limited by the ſettlement for pi 
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liberal gon" tao the receipts af the rents and profits as they accrre, fh 


— 
ſtruktion, in 


order tg obtain court, in order to obtain the end which the party intends 

or party 1: , theſe words, taken them to amount to a direction to 

raiſing the mo- and as a deviſe of the rents and cl pox: will at law g 

way; 3nd have | the lands, the raiſing by rents and profits is the ſame 
wed a ole. raifing by ale. | 

bis 41 _ The ſubſequent words, by which the premiſes are d 

clared_ro be charged with this 2004. it they ſtood alc 

would certainly warrant a fale or mortgage, and they oug 

certainly to haye their proper force, and ought not to 

controlled by the preceding words, ſuppoſing them to me 


b ti annual rents only. U 2603 ae * 
D 507 ] The words of the appointment of the 200l. being 
The appoint» . ſuch manner, and in ſuch prapartions, as the ſurvivor 
ment of the the father and mother ſhall direct, are et; material, 


2001. being in | 1 | F 
ſuch manner, theſe words not only include a power of rai 


| ing it by mo 
ang prapory- gage or ſale, but a certain-determinate time far raiſing 
and mother ment of the money, the father or mother might no do 
N think ft; have made the 2007 payable at any time, as at the age 
mother mighe 21, or marriage, and in ſuch caſe, intereſt by way 
33 it maintainance woolh ESA be ae in 0 me 
yan aaf time; it being a conſtant rule in equity, that wheneng 
* legacy is Se BY a father to a child, as a proviſion 
2 dep ſuch a child, though the — be Fabi at a future d 
„ *! pou otra yet the child has an immediate right to the intereſt af 
viſion, AL money; if the legatee was @ fran 5 to oe. wo 
payable at a fu- would be otherwiſe. In the cafe of Ivy v. Gilbert 
ny cone yr | vords-declaring the premiſes to be chat 
he child bas an there Were no Mafds declating ThE pr 
— ohne with, &c. as in the preſent, and yet it was held even th 
right 5 in- that the words rents and profit nn in you . | 
onen, other. 2 fale, though it did not in that particular caſe, - by reals 
wiſe, f —5 the ſubſequent words reſtraining the manner of railing 
be a ſtranger to money, by leaſes for one, twa, or three lives, or for 
(% Peer ia  mumber s determinable thereon, or for 21 yew 
(a) Prec. in number or years de 130946 tn a 5 
Chan. 585. & ſolutely at the old rent. 
+ 99-13: _ The deeres afirmed. 


(C) Ot ſpecifick * and pecunſary legacies, and 
; . _ of + abating and rekunding. 
| Palmer 9. Maſon. | | 
* Vide this caſe in the diviſion immediately preceany 


dt ME. Tx” w—_ 9 n e FTI1 Ty 


bs Vide 2 Alk. 437+ $36, 640. 3 Atk, 403. 238. + vide a A 


SEF es 


Teac“! 
wc lay the ah 1738. 


de 

M0 1 57 Lawſon VU. Stitch, 

on LAWSON, by will dated the 20th ef July 

ne 7733, amongſt other legacies, deviſed to the defendant . 
ol, to rertain and continue at intereſt on ſuch ſecurities 

ede ſhould leave at the time of his death, or to be put out 

* government ſecurities at the election of his executors. 


[t appears in fact, that the teſtator had a mortgage for 
* principal ſam of 500. on the eſtate of one Mr. Pope, 
ne chat he had no other ſum out at intereſt ; and it was 
led by the defendant that he had ſeveral times declared 
he wauld leave him the ſaid 5001. 5 


1 

I There a deficiency of aſſets to anſwer all the other 
l, cies glyen by the will, the queſtion is, If this is a ſpe- 
mo c legacy ? for if it is, it would not be liable to any pro- 
ug 1 rtionable abatement with the other pecuniary legatees. 


$87 


Carn 242, 


{ $08 J 


r vas infiſted by the attorney- general, that this is a ſpe- 
d legacy ; that it appearing the teſtator had in this mort- 
ae ſufficient to anſwer the charge, and that too appearing 
1e the only ſecurity theteſtator had, it muſt be preſumed he 


ended this legacy ſhould be ſatisfied out of this mort- 
we; that whenever any ſecurity itſelf is deviſed, or any 
at of the money due on ſuch ſecurity, ſuch legacy is al- 
ys to be taken as a ſpecifick one; and in ſupport of his 
mament, he cited the caſe of Philips v. Carey, at the 
als the 14th of May 1728. There the teſtator de- 
ned a legacy of ed payable at the age of 21, or 
marriage, to be retained in the hands of Atwell (who 
had money of the teſtator's in his hands, as his ban- 
er); the maſter of the Rolls held this legacy ſhould not 


ae carry intereſt, only from the time limited for payment, 
ng WF which is the caſe always of general pecuniary legacies, 
for but that by this manner of deviſing this 1000. it was 


®lkvered from the ref of teſtator's eftate, and ſpecifically 
_—_— for the benefit of this legetee, and that it 
* ſhould carry intereſt immediately. 


caſe of -a ſum of money 


in ſuch a bag, the deviſe of a 


utity, and in ſuch caſe there can be no abatement. 

But this ſeems to me by no means a ſpecifick legacy; 
fir mo particular charge of the legacy on this mortgage; 
the election given to the executor plainly thews the 

did not intend to make the mortgage the particular 
4F 2 fund 


ug 


Alk 


Lord Chancellor. It is pretty difficult to make pecuni- A deviſe of 4 
H lepacies ſpecifick ones; but ſome ſuch there are, as in v * 
a a ſpecific lega- 
kad, or other ſecurity, or a deviſe of money out of ſuch cy, and ſhall 
not abate with 
pecuniary le- 
galerts. 


—— —— — 
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Ste 5. G. having (IR Samuel Garth having upon his daughter's marti 


fund out of which the legacy ſhould iſſue, but only , 

the legatee a power of taking part of the mortgage mon, 

if it ſhould happen to be a ſubſiſting mortgage at the t 

of his death; or if otherwiſe, that part of the teftatos 

money, to the amount of 500. ſhould be laid out in fl 

purchaſe of ſome government ſecurity or other, to tl 

value. 

That the caſe of the Rolls was very different, for th 

was plainly a deviſe only of part of a debt due from Ate 

to the teſtator ; nor aid this point come in judgment, 

was it at all neceſſary to be determined there: the queſti 

only was, from what time the legacy ſhould carry interelt 

ind though it was held to carry intereſt immediately, 

it will not follow from thence it was a ſpeciſick one, b 

liable to an abatemerit with the other legacies, if a 

deficiency had made that neceſſary, 

Where * N. B. It was faid by the attorney-general in this c. 
ye 2 geg. that where a particular debt was deviſed, or part there 
terwards recov- and the ſame was recovered by the teſtator in his lifetim 
ered by teſtator jn an adverſary way, that will amount to an ademption 
a van the legacy; otherwiſe, if voluntarily paid off by the debt 
ademption of to the teſtator : it was admitted by the chancellor in t 
the legacy. caſe, that diſtinction had prevailed, and that it was tl 
practice of the court. 

[ 50g J His Iordſhip declared, that the 5ool. given to the de 
fendant is to be conſidered as a pecuniary legacy, and 

ble to abate in proportion with the other. legatees. 


(D) * Ademption of a legaty, 
October the 28th 1738. 
Purſe v. Snaplin, et e contra. 


Vide title Deviſes, under the diviſion, Of void deviſes, 0 
wncertainty in the deſcription of the perſon to tale. 
July the 25th 1739. 
Cazz 243. Graves v. Boyle. 


upon his daugh- . ä 
ein entered into a bond to leave at his death 5000/. amony 


given a bond to her younger children, by will creates a term in truſtees fc 


i. 


— 


* Vide 2 Ark. 88. 215. 301. 458 to 464. 491 to 493 · 516 to 5? 
2 Ack. 63. 58, 69. 96 to 98. 18g. 421, ; 21 year 


Lexacies. 589 
je, in truſt to apply the rents and profits for a main- leave goool. at 
lee for the children of his daughter, till they came of 2 
hy the ſame will he gives his perſonal eſtate in truſt, children, by | 
7 the produce of it to his wife _ her life, and will creates 2 


ther death to pay 1 500l. to A. one of the daughters far. CR 


hs daughter, and to pay 3500ʃ. to and among the the rents an 
{x younger children of his daughter, in ſuch manner as Profits for main- 


kughter ſhould appoint ; and if ſhe made no appoint- q,uyhuc * 


daughter's 


kt. then equally between them at their ages of 21, or children till #1, 


Nige, and deelares his will to be, that the legacies ſo 294 alle gives 
a to his daughter's children ſhall be in full ſatisfaction 44 truſt, 
the bond. to pay the pro- 
duce of it to 

e for life, and after her death to pay 1300l. to A. one of the daughters of his daughter, 
geol. among the other younger children of his daughter, as ſhe ſhall appoint; and if 
goiotment, equally between them at 21 or marriage, and declazes the legacics ſhall be 
WU ticfaRtion of the bond. 

mull eleR to claim under the will, or under the bond; if ſhe claims under the latter 
the no benefi under the former. 

ve a particular thing is by a will given in diſcharge of a demand, and the party in- 
mit, he muſt not only waive that particular thing, but all benefit claimed under the 


The plaintiff brings her bill to have her ſhare out of the 
ofthe term, and likewiſe her ſhare of the 500o/l. under 
bond, | 

lard chancellor at the hearing of the cauſe had declared, 


the plaintiff might chooſe to claim either under the will, 
ner the bond; but if ſhe claimed under the bond, ſhe 
take no benefit at all under the will; but next day 
ing a doubt, on account of the deviſe being a real 
and the bond being a perſonal debt, gave orders to 
ended with precedents, and this day delivered his 
bn in- ſupport of his former decree, and mentioned 
ak of Jenkins v. Jenkins, November 5, 17 36, be- 
brd Talbot, as a caſe in point, where a particular 
vas given in diſcharge of a demand, the party inſiſt- 
© his demand, it was decreed he ſhould waive not on- 
ut particular thing, but all benefit which he claimed 
© the whole will. The caſe of Shepherd v. Phillips 
& Rolls, December 15, 1738, was determined on a 
x point, | 
Mat the ſame. time the chancellor took notice, that in Lord Hardwick 
Net caſe the deviſe was expreſſed to be in ſatisfaction 9eclared he 
bond; and when he gave orders to be attended with tend che ca- 


+322 tend the con- 
ats, declared he would not extend the conſtruction ſtruction of de- 


hies in ſati faction further than they had already if in fatis- 


faction, further 
gone. than they had 


* 
"I - _ * 
r 4.» -<w > o 


— _ — 


: be — Fd 
— — — — =... 5 © of _ 


U U U — — — - 


——_— 
— 
nd 
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r gone, He decreed the children born after the death of 
— teſtator ſhould have their ſhare under the bond x. 
after the death Þ wy 


of the tetta tor, ſhovid have their ſhare under the bond. 
* Vide the caſe of Ling en v. Souray, Prec. in Chanc. 400, 


E) Ok a lapſed legacy, by legatee's dying in 

lifetime of the 1 ; and here, in what cath 

* chall be good, and veſt in another perſon, to uf 
it is limited over. 


July the rſt 1739. 
* Van v. Clark. 
041 244 . 


AME Mary Craven, by her will, deviſed « 
1 1 « Godfrey Clark, his heirs, executors and adn 
G. C. his heirs, * ſtrators all that her meſſuage or tenement in Great [ 
executors, &c << eoins-117 Fields, with all her furniture, (pictures 
meſſuage in as cepted) houthold ſtuff, c. and all her real and 5 
2 - "pack & nal eſtate not otherwiſe diſpoſed of, as allo all her m- 
with all her for- *© Bages, ſtocks in the bank,” or any other company, 
niture, houſhold the reſidue of her perſonal eſtate, not otherwiſe dip 
ſtuff, Sc. and « of, to the ſaid Godfrey Clark, in truſt for the pur 
— — cal and < hereinafter mentioned, viz. to the intent that out of 
not otherwiſe © ſaid real and perſonal eftates ſo deviſed, her ſeveral | 
2 1 * & tegs might be paid; viz. to Thomas Lewis they 
_ _— pay! 20001. in truſt to and for the uſe and behoof of his dau 
real and per-. ter Mary Lewis, and declared her intent to be, thut 
_ 99 — faid Thomas Lewis, his executors and adrmuniſtr 
might hepeid. ſhould, until the ſaid Lewis ſhould attain the as 
Aud then gives eighteen, or be married, which ſhould firſt happen, | 
to Thomas  . Out the 20001. at intereſt upon ſecurity, to be 
truſt for tbe proved of by the teſtator's ſiſter Jane Beacher ; and 
[ 511 ] that the ſaid Thomas Lewis ſhould from time to time 
uſe of his daugh- out at intereſt, the intereſt of the faid fum, as the { 
ter Mary; and ſhould from time to time ariſe to a fit ſum for that puſp 
he, till he at: which two thouſand pounds, with the intereſt and | 
18, or be mar- duce thereof, the ſaid dame Mary Craven directed 
ried, to place . mas. Lewis, his executors or adminiſtrators, 
Tere e, 0 the dad Mary Lewis, for tier own uſe and bet 
with t | 
— Fs wet to his daughter, for het own uſe, ſon ber attaining the age of 15, or win 
which ſhould firſt happen. 5 | der her 
The sol. directed to be paid to Thomas Lewis within one year and a half ater ; 
| ceaſe, the infant dying before the time of payment to the traftee, the legacy not 1 
her repreſentative. f AF? we 
Thomas Lewis died in the lifetime of the teſtatrix, and Mary Lewis half a erin 
married, Bill brought by the repreſentative of Mary to have the 20001. paid to him. 


/ 


Legacies, 


ber attaining her age of eighteen or marriage, if 
Ehould firſt happen, and made Godfrey Clerk exe» 
and refiduary legatee. She likewiſe directed the 
© ta be paid to Thomas Lewis the truſtee, within 
year and a half after her deceaſe. * 
mas Lewis died in the lifetime of the teſtatrix; 
Lewis died about half a year after the teſtatrix, un- 
The bill was brought by the plaintiff, as repreſentative _ 
ary Lewis, to Have the 2000/. paid to him. | 
The defendant Godfrey Clark, the executor and reſi- 
y legatee of lady Craven, admitted perſonal aſſets 
ent to pay the 2000. but ſubmitted to the court if 
untiff was intitled; and his counſel inſiſted that the 
we in Lincoln's- inn Fields was in the firſt place charged 
tis, and that it was not a charge merely on the 
ul eftate, but on the mixed fund of real and per- 
nd therefore the legatee dying before the day of 
ment, it ought to fink according to the caſe of 
kt v. Pawlet, 2 Ventr. 366. and 1 Fern. 204. and 
and Smith v. Smith, 2 Yern. 02. Yates v. Phetti- 
ts 2 Vern. 416. Carter v. Bletfoe, 2 Vern. 616. and 
u. Abingdon, E. T. 1738.* that here was no Vide ante, 
Ing clauſe, only a direction to the executor to pay at a | 
kan day; ſo that the time is annexed to the ſubſtance 
be legacy, not merely to the day of payment. Dyer 59. 
ral note. Stwinbourne 32. « The 
6 2 ——— is Mary Lewis was cited the caſe 1 op 
mon v. er, «= dh 2, 3 Ams. 172. \ 
Were the — ordered all un jun 2 4 | lng: 
fences and legacies, ſhould be diſcharged out of his | 


S9 


* 

„ onal eſtate, as far as that would go; and in default of | , 
be I, ordered his executars to raiſe 2000). out of his | j 
nd a eſtate within twelve months after his decaſe, which q 
me pool he gave to A. and charged all his real eſtate | 


lerewith. A. died within the twelve months, and 1 
creed to be raiſed.” Ft 


Ihat if the truſtee had received it in the preſent caſe, it Reſiduedireied = 1 


bee gone. to. the repreſemtive of Mary Hl e 
I and that it muſt be conſidered as entirely ſeparated fix perſons, ar 


the g the death of th 
eſtate, and never to come back to the executor, *2* 4c2th oft 


ited the caſe of Pinbury v. Elkin, 2 Fern, 766. and two died bete 
v. Weſtcomb, Prec. in Chanc. 716. where a deviſe ber; held H 


Weld to be good, though the time of payment was N 
Fan, and the contingency never happened, (in oppo- the two was 2 
Veo the rule of civil law which had been cited e contra, veſted owe, and 


tha . tranſmiſable, 


— 


2 4 A a 
mg Er nr wy A tg —˙ ; www. = T.5- 


at os 


and depended that dies incerta conditionem facit ) ; and alſo the cat 

A ag pet v. Palmer, F ebruary 15 34. where the 7 
S. gives to 0 be divided among fix at the death of the 7 of the teff 

by 92 ee ter; tus died before the wife, and held by lord Talks: 


three years the intereſt of the two who died was a veſted intereſt, 
after his de- franſmi ſab 
ceaſe, in truſt 


1 


eto their repreſentatives, and did not depend 
932 the legatee's ſurviving the wife; and Whalley and C 

[ 512 ] March 1736, there J. S. made his will as follows ; « 
tereſttheresf to · gi ue and begeath to R. Plumer Zool. to be paid with 
his niece W. three years after my deceaſe, in truſt to put the far 
= her „ out to intereſt, and to pay the intereſt and profits there 
der pot” to my niece Whalley for her ſeparate uſe ; and after 
200 thereof to deceaſe I give 2001. thereof to her fon T. Whalley, 
her ſon T. and the other 1000. to her ſon C. 1 The mother M 

ied 


the other 100l. gh 
within three yea 


to her ſon C. Whalley and the ſon Thomas both 
W. and T. both and yet the maſter of the Rolls decreed that the whale n 
Gie within th® ney ſhould be paid. It was charged on both funds, 


years. 


Sir Joſeph Je- as well as perſonal, but it was admitted that the þ 


kyll decreed . 
1 ſonal eftate was ſufficient 


ney ſhould be paid, though charged on both funds. 


Lord Chancellor. The infant dying before the time 
payment to the truſtee, I am of opinion makes this leg; 
not raiſable for the benefit of the plaintiff her repreſent 

tive. | 
Legacy out of If a legacy is given out of a perſonal eſtate payable: 
cy roy 3 certain time, or if given at a certain time, and intereſt 
| — at a cer- the mean time, it is a veſted legacy; but the rule of fl 
tain time, and court as to legacies out of real eſtates is otherwiſe ; for 
— given at a certain time, or payable at a certain time, yet 
veſted one j o- the legateee dies before the time is come, it ſinks into 
therwile un be 0 inheritance; ſo tohen à legacy is given out of a mixed f 
— of real and perfonal eftate at a certain time, or te be} 
if legatee dies at @ certain time, the conſtruction is the ſame as if giv 
Feten the ume out of a real eſtate only. There is but a flight differ 
3338 between the caſes of legacies given at a day, or payable at 
ritence. The day, but the diſtinction is adhered to only to give a conk 
— . taneous? juriſdiction with the eocleſiaſtical courts ; mr 
33 there any caſe, that I know of, to warrant a diſtinction! 


St of a mixed tween legacies given out of a mixed fund of real and pe 


— 322 ſonal eſtate, and out of real eſtate only. 


at a ertain time, or to be paid at a certain time. 


Maze, If the, infant had ſurvived che y-ar and half, (fo 
— — damn the truſtee makes no diſtinction) it would ha 
half, thogh been extremely clear ſhe would have been intitled to the 


850 


'* 


> 
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z or if ſhe died after the time aforeſaid, and before truſtee dead be 
Iten or marriage, repreſentatives would have been ore the weple 
Sided: but if this had been merely perſonal, as ſhe died ticled to the 16: 

lin the year and half, her repreſentative could not have dich! ſo like- 
ken intitled, for the Whole gift is in the direction of the vi if head 
ment, which makes that the ſubſtance, time aforeſaid, 


and before 18, 
or marriage, her repreſentative would have been intitled, 


In the preſent caſe it is not a legacy merely out of a per- Where a legacy 
n gu out of both * the real 800 * 1 knows uy 
| the firſt place by the teſtator's expreſs directions, viz. intended as a 
hate in Great Lincolws-Inn Fields. And this con- Portion, the . 
alen is more agreeable to the intention of the teſtatrix, 5h . fe in. 
e ſum was intended clearly as a portion for Mary der the raiſing 
wi: And the court always goes as far as it pofſibly can to | 513 l 
r the raiſing portions out of land for the benefit of it out of lan 


_nſentatives, and the end of this bill is plainly for this s Þenefit 


of repreſcnta- 
joſe. tives, 


tis lordſhip diſmiſſed the bill, but without coſts, 
— Vide title Conditions and Limitations, 


lie title Deviſes under the diviſion, Ji here a deviſe 
Hall or ſhall not be in ſatisfattion of @ thing done. 


Legacy veſted, Vide ie Heir and anceſtor. 
Vide title Injundtion. 


— 2 — * 
* 


C AP. LXVHI. 


Maintenance fox Childzen, 


f Eaſter Term 1737. 


] e Jackſon, an infunt, 26 e Plaintiff. 
Jackſon, and others, . Defendants. C A8 215, 


Ak fam of 35008. had been conveyed to truſtees for where there i 
the benefit of Mary the plaintiff's mother, during » feilingof fiocs 


without the ne- 


Merture, and for a proviſion for children; and if no lebt af the truſs 


"= 2 — ———— 3 * 
«76 * 2 500 . # 0 4g <4 ” &# s T3 ” * . 


ies Ack, 3152 316. 444.447 3 Alk. 60. 102. 12g. 311. 716. 
* 4 G. iſſue, 


3 394 
| tee, he is not 
” _, Hable to mske 
| good the deſi- 
. Ciency, but is 


"- % _ 


| anſwerable only 4 
—_ as far as by value, eſpecially where it was reißen ſtock. 


will, and deviſed the 3500. in truſt for the benefit of 


1 — and liable to ſuch frequent change, 


there be a diminution of the principal, without the 


tuated as to look upon imaginary wealth as equally 


the defendant Anne Jackſon continued paying the 


Maintenance for Children, 
iſſue, then the huſband of Mary, if his neceſſities 
quired it, with the appr obatibn of the truſtees, might 
© Too e Said, 


. 
” - 
. - 


Anne Jackſon, the mother of Mary, and her un 
were the truſtees under the marriage ſettlement, and 
3500/. was paid into their hands. Mary Jackſon is by 
truſt allowed to make a will during the coverture, and 
diſpoſe of this money as if ſhe was a feme-/zle. M 
Jackſon lived but four years; before her death ſhe mad 


huſband as to the intereſt thereof, during his life; and 
the infant as to the principal ; and if the infant dies, 
whole for the huſband. * Anne Jackſon the mothet 

ary paid the intereſt for 2500/7, for a conſiderable tin 

Inſiſted by her counſel, that as the ſtocks are fallen, 
is only anſwerable as far as the value of. the ſtock, e 
cially as it was ſpecifick, ſtock,” and the fortune of 
daughter lay in this ſpecifick ſtock, and therefore ought 
to be conſidered as money, eſpecially as ſtocks are of ſu 


at the money paid to the daughter was only the 
dends of the ſtock. But it appeared in the cauſe, that 
receipts from the daughter to the mother were for int 
enerally, and nothing was mentioned in them of ft 
he ſettlement too recites the daughter to be poſſeſſ 
3590d. principal money in her own right. * 
Chancellor. This is a mere falling of ſtock v 
out the truſtees neglect, and therefore comes under 
laſt clauſe of the ſtatute of Geo. 1. made for the inder 
ty of guardians and truſtees, which provides, “ Ih 


te fault of the truſtees, they ſhall not be liable.“ 

It has been ſaid, that after the ſtocks fell, the tr 
paid intereſt for 33007. amounting to much more th: 
produce from the dividends, and therefore to a demon 
tion it appears to be a truſt for money. But it is 
known, that during the golden dream, people were io} 


ble with ſo much money. | 
It has been ſaid, that long after the falling of the 


intereſt. "Bar ftilt ĩit does not anſwer either way, for it 
not amount to the common rate of intereſt, and 


Maintenance for Children. 


L . than the dividends of the fallen ſtock ; and 10 com- 
truſtees to make up a Fe not owing to their 
default, is the harſheſt demand that can be made in 
wurt of equity. Notwithſtanding, antecedent to the 
mage, it was agreed by the defendant to take the ſtock 
755 hundred and fifty; and a transfer made accord- 
; yet this court will never oblige a truſtee to ac- 
e under ſo hard and unreaſonable à contract. 
Fir Jackſon in her will recites the deed of ſettlement, 
ber power of deviſing. The counſel for the plaintiff 
the deviſe to the haſband is illegally made, and not 
cant to the power, and have endeavoured to ſhew, 
n the whole tenor of the marriage articles; ſhe had no 
xr of diſpoſing of any part of the money for the be- 
& of her , huſband, to the prejudice, of the infant the 
iff, and rely principally upon the following proviſo : 
provided nevertheleſs that no part of the principal 
noney ſhall be applied to the uſe of the ſaid Edward 
ſckſon, without the conſent of the truſtees under hand 
ad ſeal, to the end that this ſum may be kept intire 
for the advantage of the infant.” 
[am of opinion that Mrs. Mary Jackſon had no power 
lipoſe of the principal, to the prejudice. of the infant, 
in one particular circumſtance; therefore the diſpoſi- 
(ſhe has made is not purſuant to the power, . 
I lordſhip directed, that the, defendant Anne Jackſon 
ud account for the whole intereſt of the 000. ſtock 
n the death of Mary Jackſon. 
The father of the plaintiff appearing to be ſufficiently 
wpetent, his lordſhip would give no direction with re- 
x to her maintenance; for he ſaid, that whether an in- 
t ſhould have an allowance, of maintenance during the 
of the father, depends always upon the particular cir- 
ances of the caſe. _ 


© title Portions, under the diviſion, At what time they 
ſhall be raiſed, &c. 


Vide title Cuſtom of London. 


it 
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Where a father 
is ſufficiently 
competent, the 
court will give 
no direction 
with regard to 
an infant's 
maintenance. 
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I avs 
e C A P. LXIX. 
| Marriage. 
(A) Where it is clandeſtine *, 
Dtiecember the 2oth 1737. 
EN» Hill v. Turner. 
A BILL had been brought againſt an executor for 
- account of a teſtator's eſtate, and alfo prayed t 
there might be a guardian aſſigned, and maintenance 
an infant; the mother was appointed guardian, and 100 
per ann. allowed for his maintenance, 

The infant being made drunk at an alchouſe near t 
Fleet priſon, was drawn in to marry a woman in me 
eircumſtances and of bad character; and upon an applic 
tion to this court, the wife was committed to the Fle 
The infant's mother, as he had no eſtate ſufficient 
maintain a wife till of age, has put him out an apprenti 
to a merchant in Holland, upon which the wife imm 
diately inſtituted a ſuit in the ecclefiaſtical court, for 
mony and for reſtitution of conjugal rights; a ſent: 
there that the huſband ſhould cohabit, and if not, that 
ſhould pay alimony ; and an order made likewiſe by t 
court, upon the guardian, to pay the fum of ten pou 
to the wife towards alimony, and afterwards a moniti 
to the guardian to pay a further ſum as an increaſe of 
mony, and a ſentence of excommunication pronounce 
againſt her for not obeying the monition, and alſo agait 
the infant the huſband for not receiving his wife. 

Mary Stewart, the mother of the plaintiff, petition 
the court, that a prohibition might be granted to ſtay t 
2 upon the decree, and excommunication agall 
Her in the ſpiritual court. | 

Lord Chancellor. I have no doubt at all as to the p 
priety of applying to this court, but the misfortune 15, | 
want of a bafficient law to reftrain ſuch clandeſtine mi 
riages, which are not only introductive of great miſchic 
but put courts of judicature under great difficulties ; * 
notwithſtanding this defect in the law, it is incumbent 
this court to prevent, as far as they can, perſons from p 
fiting themſelves by ſuch infamous methods. 


—_— — 


* Vide 2 Atk. 668. 675. By the ſtatute of 26 Geo. 2. c. 33. cancel 
martisges are declared void, Vide allo 2 Burr. Rep. 898, 899. 


Notwi 


1 597 
Wdwithftanding the wife may have been diſcharged from 
order of commitment, yet till ſhe has paid the coſts of | 
wurt for the contempt, ſhe is ſtill under the author 
wriſdiction of this court, though ſhe goes at large. 2x Sits. aol 
Fannot reverſe the ſentence which has been pronoun- The ſentence of 
n the ecclefiaſtical' court; that can be only done by - — 4 * 
to the proper judges, for it cannot be reverſed in a reverſed in a 
mary way, nor can I upon a petition grant a prohibi- ſummary way, 
þ the eccleſiaſtical court, for that can only be upon Pu ÞY Pioper 
mw have no juriſdiction, which muſt be done by judges; vor can 
and a proper — 8 beſides, there is no co- 2 prohibition to 
C 


us 
9 


b fay the eccleſiaſtical court want juriſdiction, for the , . 
10% ih they exerciſe in matrimonial cafes is the general petition; by mo- 


the land, and extends to perſons not only of full don and a pro. 


5 the queſtion will be, Whether this is not a particu- An injunction 


and fo circumſtanced as to give me an authority 2 — 
un the perſon, without meddling with the juriſdic- jusſdidion o 


i the eccleſiaſtical court? For an injunction when the coun of 


muß el does not deny, but admits the juriſdiction of the ind the ground 


of common law; and the ground upon which it on ich it if. 
Ii that they are making uſe of their juriſdiction ſues is, that they 
ky to equity and conſcience, The fame with regard de making uſe 


| X " : * Of their juriſdic- 
& eccleſiaſtical court in cafe of a legacy left in truſt, tion — 


the truſtee is ſuing for payment into his own hands, equity. So ; 
wart will reſtrain him, out of regard to the intereſt of * 17 
we truſt; and will do it likewiſe in the caſe of a cccleſiaſtical 


unc deviſed to a daughter upon marriage, where the _ — pay” 
an is ſuing for it before he has made an adequate ws they — 
ment, cy into his own 


hands; or in - 
Vil, upon the ſame grounds, reſtrain them from procecding, 


$ upon this footing I ſhall proceed, for if I was not 

| Wan the wife, all the care the court has exercifed 

” ed to the eftate and perſon of the infant, would 

m and ufeleſs : it has been rightly faid that this court 

only take care of the infant's maintenance and 

> WE, but that he does not marry likewiſe to his diſ- 

ment; and though there is no particular order to re- 

het the marriage is a contempt of the court. 

court hath the care and ordering of infants ; and ho power of 
| by act of parliament the court of wards had a par- 1e velcd 
anc power over them and lunaticks, yet in every other back to them 
h the law as to infants continued as before; and 5 again, upon the 
the 


n under, provided they are old enough to contract fern. Selten 


Eo g portion, where the huſband is ſuing for it there, before a ſettlement made ; this 


Ta SD Soar Ye 


5958 FR Fe Marriage. 
diſſolution of the ſtatute of the 12 Car. 2. c. 24. has diffolved the « 
the court of f wards and liyeries, the power, of this court oye 
("517 J fants is. reſulted back to them again: the law of Eng] 
* * iz is favourable to infants; no decree ſhall be had 283 
Car. 3. them here, but what they may ſhew cauſe for, when f 
| come of age; this court will make ſtrangers account: 


2 


to infants, in caſe they take upon them to receive the; 
fits of their eſtates ; this court can alſo aſcertain the gy 
tum of an, infant's maintenance, and to whom it ſhall 
paid; and this is concluſive to all parties. | 
a The allegation of faculties 75, a term in the eccleaſ 
neittion prohi. court, in regard to the ability of an infant to allow al 
it the eccleſi- ny, and is according to the quality of the perſon, and 
aſtical court, quantity of the maintenance; it is this makes them jut 
yer Rey 1 of the application of the maintenance, and increac 
ſon who has upon the juriſdiction of this court; and for whom 
— 6 ward they now interpoſed ? for the henefit of a wife, who 
clandeftinety, in 2 ſcandalous manner inveigled an infant, and ftolen 
from "proceeds away from this court; but though I cannot upon a 
ing on n ex- tion prohibit the eccleſiaſtical court, yet I will reſtrain 
tion, eicher a. Wife from proceeding either upon the excommunic 
gaink the in- pronounced againſt the infant, or upon the excomt 
rant, — nication againſt the mother, the guardian of the int 
* for as there is a certain ſum allotted for his mainten- 
the guardian is to be conſidered as very little more tha 
| hand of this court; for if the guardian applies it to e 
ET purpoſes, it is a miſapplication, and ſhe would be lab 
* the cenſure of the court. | 3 
Though a ward Suppoſe this woman had even married the infant 
of the court is fair way, and with the conſent and approbation of tris 
married with. ſtill there ought to have been an application to“ this | 
his friends, yet for an increaſe of maintenance, and I have known 
men met bean inſtances, and it is highly improper to inſtitute | 
75 a inen the eccleſiaſtical court for that purpoſe. 
of maintenance, lis lordſhip ordered, that Mary Hill, who ſeduc 
| | plaintiff the infant by ill practices to marry her, v 
was under the care of this court, in contempt thereo 
reſtrained from proceeding in the ſpiritual court again 
petitioner” the guardian of the infant, for payment % 
mony, and that ſhe be alſo reſtrained from proceeding 
againſt the infant himſelf, for reſtitution of conjugi 
and alimony. | | | 
And on motion or other application to be made t 
ſpiritual court on the behalf of the infant, or His gui 
or either of them, to abſolve them or either of them 


the ſentence of excommunication awarded againlt 1 


Though this 


4 


Maſter and Servant. 

her of them; his lordſhip ordered, that Mary Hill 
nent thereto in the ſpiritual court, to the end that 
\ ſentence or ſentences may be effectually removed out 
& title Conditions and limitations, under the diviſion, In 
what gaſes the breach A condition will be relieved 
goinſt * , 
© Vidi title Agreements,-arti cles, and covenants. 


SAP. LXX. 


Maſter and Servant. 
/ What remedy they have againſt each other “. 


November the 26th 1739. 
Argles v. Heaſeman. 


I! indenture of apprenticeſhip of the 28th of Auguſt 
I 1732, the plaintiffs ſon put himſelf apprentice to the 
kndant a mercer for ſeven years, and he in conſideration 
ol. covenanted to inſtruct the plaintiff's fon in his 
„ and the plaintiff agreed to pay the defendant 200. 
ſe, if his ſon lived to the 24th of uit I 7 34, and gave 
fefendant a bond for it on ſuch contingency. After the 
of June 17 34, the plaintiff's ſon quitted the defen- 
upon being miſuſed and evil treated, in being com- 
Aby the defendant to take care of his horſes and to do 
x ſervile offices; and upon the defendant's proceeding 
W againſt the plaintiff upon the bond, he brings a bill 
ninunRion, and for the delivery of the bond. 


W ordered to pay coſts at law, and in this 


— 
- 


und Chancellor. A very unneceſſary ſuit in this court; 
El hould take upon me to determine it here, it would 
Iſt expence to the maſters and apprentices, and would 
Waning aguriſdiction which does not at all belong to 
: Sw Go 'y 1 

1. l . "3d N 
Burn's. Juſtice, and Addington's Abridgment of the Penal Statutcs, 


me z 


99 
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CASE 247. 


The plaintiff's 
ſon was put ap- 
prentice to the 
defendant for 
ſeven years, but 
quitted him on 
being miſuſed, 
and on defen- 
dant's proceed- 
ing at law on a 
bond given by 
the plaintiff, he 
brings a bill for 
an injunRion, 
and for the des 
livery of the 
ond, 

A court of e- 

quity has no 


Kon in matters of this nature, but * f Juſtices of peace, and therefore the 
t. 


* g Ee. cap. me; but by the ſtatute of Eliz *. is left entirely to 
4. ſec. 35; tices of the peace, as a matter moſt proper for ther 
mination. | 
Mifufer of m The only pretence for bringing it into equity, ; 
apprenuce's  miſuſer ; and why cannot this as well be determined at 
tion for coming for if an action is brought by a maſter againſt the father 
into uity, for apprentice, for a breach of coveriarit in the ſon's qui 
RS be 's ſervice, and it ſhould appear there has been a miſuſ 
maſter againſt the apprentice ; I ſhould certainly direct a jury, that i 


the father of an no breac for an apprentice may leave his maſter 


apprentice, for . 
a breach of co- 2 


er. | | | 
venant in quit- The only queſtion is, Whether the miſuſer is 2 
tisg hits ſervide, charge of the apprentice ? which is a mere matter of 


=w wEFRRSE 


11 — 'y op nor is there the leaſt pretence for coming into this co 
con bay But, with the conſent of the defendant, his lordſhi 


[ 519 | creed, that the injunction already grartted be made 
tual, and that the bond be delivered up to the plain 
be cancelled; and at the ſame time he ordered the pl; 
to pay the defendant his coſts at law, on the action 
the bond, and alſo his coſts in this court, 


- 


* — 


— — 7 


l CAP. LXXI, 
elne Profits. 


Vide title Occupant. 


C AP. LXXII. 


. Money. 11 
February the #2th 1738. Uh 
: Anon.“ * 


HE RE money by an order of this court 
into the accountant-general's hands, to be 
in the bank, till it can be laid out according to the 
tions of a decree, if you move for an application o 
money, you mult not bnly have a certificate that th 
ney was paid into the bank, but that it is actually 
bank at the time of the motion made. 0 


Morigage. 601 
C AP. LXXIII. 


Moꝛtgage. 


Ek cancelled ones. es 
[What will oz will not paſs by it. TN 
[Where a perſon, who wants to redeem, muſt 
9 to the moztgagee befoze he will be 
| tted, 


4 


eee 20 ] 

(A) Ok cancelled ones. L on ] 
November the 25th 1738. 

Harriſon v. Owen. c 432 249. 


Als cauſe went off to an iſſue, to try whether cer- If » mortgage is 
| : 3 found cancelled 

uin mortgages were fairly cancelled by the mort- in the poſſeſſion 
or whether they were fraudulently and by ſtealth of mortgagee, 


laway by the mortgagor, and the ſeals cut off by ie ir te much a 


releaſe as can- 
celling a bond; 
chancellor ſaid in this cauſe, that if a mortgagee 
8a mortgage, and it is found ſo in his poſſeſſion, it 
quch a releaſe as cancelling a bond, but it does not 
er reveſt the eſtate in the mortgagor, for that muſt 
r by ſome deed. 


(B) What will oz will not paſs by it. 


Auguſt the 15th 1750. 
Ex parte Quincy. 
title fixtures, under the diviſion, M bat ſhall be 
| deemed ſuch. | 
Where a perſon who wants to redeem, muff 
« L to the moztgagee bekoze he will be 
utted. | | 


November the gth 1739. 
- Sir Hugh Smithſon v. Thompſon. 


IE defendant has a prior judgment, and a mort- Casz 250. 
likewiſe upon the eſtate of B. A ſubſequent Where a firſt 
* editor, but prior in time to the mortgage, incumprancer 
*. "AY brings ju likewiſe a 


602 Ne exeat Regno. 


young Bo” brings his bill in this court, and prays a ſale of the n 
judgment prior gagor's eſtate, who is likewiſe willing and defirous to { 
to the mort- | 

gasse. yet if the mortgagee had no notice of it, the court will not direR a ſale of thee; 
favour of the creditor upon the ſecond judgment, unlels he will pay off principal and 
tereſt both of the firſt judgment and mortgage. 


{ 521 ] Lord Chancellor. In Churchill and Grove, 1 Chu, 
35, 36.., which has been cited by the plaingiff”s cou 
e defendant's purchaſe was ſubſequent to plaintiff's { 
rity; but here the defendant is not a ſubſequent inc 
brancer buying in a prior, but is the firſt of the ine 
brancers-who has advanced more money upon a ſecor 
cumbrance. 1 
Where the firſt incumbrancer by judgment has like 
a mortgage upon the eſtate, notwithſtanding there is 
other judgment, prior in time to the mortgage, yet if 
mortgagee had no notice of ſuch judgment, the cre 
upon the ſecond judgment ſhall not come into a co 
equity, and pray a ſale of the eſtate ſo mortgaged, wit 
paying off the principal and intereſt, both of the 
judgment and the mortgage; for it would be very! 
the defendant ſhould be in a worſe condition, with a 
. incumbrance in his fayour, than a mortgagee witho 
tice of a prior judgment would be in this court. 
Therefore | will not decree a fale of the morty 
eftate, unleſs the plaintiff will fubmit to theſe ters 
if he does not like them, he may take his remedy at 
by extending the eſtate, 


Vide title Tenant by the courteſy. 
Vide title Heir and anceſtor. 


C AP. LXXIV. 


Ne ereat Regno*, 
January the 12th 1738. Firſt ſeal before Hilary 


* 
C482 231. N Anon - 
A writ of ne PON a motion for a ne exeat regno, lord che 
A * faid, this was originally confined to ſtate 


originally con- 


fined to kate Nd the intent of it was to prevent any perſon from 


vide 2 Atk, 66, 210, '3 Atk, 499. gore 


Notice. 603 
nd {ca, to tranſact any thing to the prejudice of the fairs, but . 
gor his government, but now it is very properly uſed pe "iP 
il Ay but then ſaid 51, berths. — the vil hr — 4 

xf to continue it to hearing of a cauſe, it is neceſſary for 

gaintiff to ſhew, that the debt ſhe demands againſt the 

bndant-is certain. 

gut in this caſe here is nothing more than a demand of 

ie againſt her huſband, by virtue of a marriage agree- 

at, n which the defendant obliged himſelf to ſecure 

ol. out of his eſtate real and perſonal to the wife, as a 

ion in Eaſe ſhe ſurvive him; but this is a contingency | 
may never happen, for the huſband may ſurvive her; - 
telides, if it was not ſo, this court would have buſi- [ 522 J 
& enough, if they interpoſed where a marriage-ſettle- | 
ut is ſuggeſted to be a hard bargain, and 4 ſurprize on 

mite; perſons ſhould take the proper care before they 

ry, and therefore his lordſhip denied the motion. 4 


- " 
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CAS. 1 LACY. 
Mert of Rin. 


Vide title Fointenants and tenants in common. 


CAP. LAXAVI. 


Notice, 
) Plea of a purchaſer without notice over:ruled, 


March the 19th 1736-7. 
Kelſal v. Bennet, c 411 232. 


DHE bill ſet forth, that A. made his will, in which A. deviſes the 
be deviſed the eſtate in queſtion to B. in tail, remain- ſtate in quet- 


- £ . tion to B. in 
0 C. in fee, and is brought by the heir of the body tall, remainder 
to C. in fee, the 
bill brought. by the heir of the body of B. for deeds and writings in poſſeſſion. 
*atendant pleads he is a purchaſer for a valuable conſideration from C. and had no- 
Mlintiffs title. 
ſe defendant claims under a conveyance, in which there is an eſtate-tail prior to the 
uder which he purchaſed, it is incumbent on him to ſee if that eſtate is ſpent, and 
"e oyer-ruled the plea, 


4 H 2 of 


594 


. 523 ] 


of B. againſt the defendants, for deeds and writings, x 


defendant knew the plaintiff's father was alive, or thatt 


bound to take notice of at their peri]. 


Oath, 


to have poſſeſſion of the eſtate. 

The defendant pleads, that he is a purchaſer for a vil 
able conſideration: from C. that the plaintiff's father liv 
in Virginia at the time of the purchaſe z that C. wa 
poſſeſſion of this eſtate, and that he had no notice of fl 
plaintiff's title; for that C. at the time of the purchaſ 
—— 3 that B. was dead abroad without iſſue, 2 

ore inſiſts he is a purehaſer without notice, who m 
protect himſelf by plea. 720 

Mr. Attorney-general for the plaintiff. Both par 

claim under one will, and it appears by the plea, that 


plaintiff himſelf, if there was ſuch a perſon, muſt of co 
be entitled. 

Beſides, it is a denial only of the knowledge of t 
plaintiff's being in eſe, not of his title, which they we 


Lord Chancellor. If the defendant claims under a 0 
veyance, where there was an eſtate- tail prior to the el: 
under which he purchaſed, it is incumbent on him to 
if that eſtate is ſpent. The queſtion here is therefo 
Whether a purchaſer can protect himſelf by plea, with 
denial of notice of the plaintiff's title. Dental of notice 
what gives him power of protecting himfelt by plea, 
-Plea over- ruled. N 


Vide title Conditions and limitations, under the dii 
Who are to take advantage of a condition, or will be 
judiced by it. 


Vide title Fines and recoveries, Willis v. Shorral. 


SAP. ILXXVII 
Dath. 


Vide title Evidence, witneſſes, and proof, under the 
viſion, Of examining witneſſes de bene eſſe, and 
bliſhing their teſtimony in perpetuam rei memoriam. 


Vide title Alien. 


Occupant. 605 


C A P. LXXVIII. J 524 } 
Occupant. 
Hilary Term 1737. 


Norton V. Frecker. C ASE 253- 


ICHARD NORTON was ſeiſed of the manor A: being ſeiſed 
of Ixworth, in the county of Suffolk, in fee-ſimple, fc eh =, 
of a church-leaſe in the manor of Alford, in Hamp- his heirs during 
t, and a farm called Lanham farm, lying in the faid three lives by 
jr, to him and his heirs during three lives, granted {ment ber 
the biſhop of Wincheſter. limited it to the 
char being fo ſeiſed, and having iſſue one ſon, Da- vi of himſelf 
| intermarried with a daughter of lord Say and Seale the fd wore Fol 
1657; and oy indenture dated the firſt of March in very other fon 
ger ſettled all the premiſes to the uſe of himſelf for in dil, male. 
then as to the manor of Ixworth and Lanham farm, 3 — AR 
otic ie uſe of his firſt and every other ſon in tail-male, re- ſo granted in 
nder to his own right heirs : and as to the manor of wm 2 
, to the uſe of ſuch child or children of the ſaid mar- way of remain- 
p, and for ſuch eſtates as he ſhould by deed or will ap- der, as a ſpecial 
t; and for want of ſuch appointment, to the firſt cf.. 
yy other ſon in tail-male, remainder to his own 
lit heirs. 
rral, ere were ſeveral children of this marriage, and 
ward was the eldeſt ; and upon his marriage with Eli- 
th Butler, an indenture was made by Richard the 
u, dated the 3d and 4th of October 1673, which re- 
that by the marriage articles, previous to the mar- 
the ſon had agreed to ſettle his eſtate, and thereupon 
ard the father ſettled the premiſes in truſt for himfelf 
le, remainder to Richard the ſon for life; and if he 
A die without iſſue-male of his body, then in truſt for 
N portions for daughters, remainder in truſt for ſuch 
Is Richard the younger ſhould by his will or deed di- 
5 and in default thereof, in truſt for ſuch uſes as 
ua the elder ſhould appoint ; and for want of ſuch 
dutment, in truſt for the heirs, executors and admini- 
ns of Richard Norton the elder ; this deed was exe- 


N likewiſe by Richard Norton the ſon. 


div 


bes 


Some 


his ſon, upon his paying the fine, which was accord 


moved by a particular act of parliament of the laſt ſe 


Occupant. 


Some time after, Richard the father died; in 17 
Richard the ſon likewiſe died without iſſue, and neither 
them made any appointment. Upon the death of Rich: 
the ſon, the heir at law of Richard the father by the 
venter, whoſe name was Richard likewiſe, entered 
thoſe lands, | — 

The plaintiff was grandſon of old Richard by his ſec, 
marriage, and under the deed of 1657, had nothing furt 
been done, would have been intitled to the premiſes: 
1721 he applied to the heir at law of old Richard, that 
church leaſe might be renewed for the benefit of him: 


granted; and in 1722, Richard the heir at law delivere 
deed to the plaintiff, declaring the truſt of this leaſe to 
for himſelf for life, remainder to the plaintiff for life, 
mainder to his eldeſt fon. | 

In 1732 Richard the heir at law died, and on his de 
the plaintiff entered on the premiſes, and now brings 
bill againſt the adminiſtrator, with the will annexed 
Richard the heir at law, in order to have an account 
the rents and profits; the defendants by their anſwer 
ſiſted on the ſtatute of limitations, but that bar being 


the queſtion upon the whole was, Whether the plat 
was intitled to any relief? 
Lord Chancellor. I am of opinion the plaintiff \ 
by virtue of the remainder, limited to the firſt and e 
ſons in the deed of 1657, intitled to the manor of Al 
and Lanham farm, if nothing had been done ſubſeque 
that, to bar his right. 
In the cafe of Waſteneys and Chapple in the Hou 
Lords in 1712, it was determined, that in reſpect to e 
thus | granted in fee determinable on lives, a perſon 
take by way of remainder, as a ſpecial occupant, but 
as ſuch an eſtate tail is not within the ſtatute “ de 4 


1 hc. "OI _ 1 lt. ti... th. Aft. — ”—z 


* Two things ſeem eſſential to an intail within the ſtatute de 
One requiſite is, that the ſubje& be land or ſome other thing of a rea] 
The other requiſite is, that the eſtate in it be an inheritance. 
neither eſtates pur autre vie in lands, though limited to the grantee # 
heirs during the life of ceſtuique vie, nor terms for years, are inis la 
more than perſonal chattles; becauſe as the latter, not being either r 
in things real or of inheritance, want both rec uiſites : fo the two fe 
though intereſts in things real, yet not being alſo of inheritance, 3 
cient in one requiſite, — eſtates pur autre vie, terms for 72 
perfonal chattles, may be fo ſented, as to anſwer the purpoſes o 
and be rendeted unalienable almoſt for as long a time as if they # 
tailable in the ſtrict ſenſe of the word, Thus eſtates pur autre "ol 
deviſed or limited in ſtrict ſettlement by way of remainder, like ef 


an 


2 inhen 


Occupant. 
humble properly by a recovery as an eſtate tail; any 
ations depending thereupon are intirely in the power 
the firſt taker in tail, and may be deſtroyed by any con- 
ice; or even articles in equity, and was fo determined 
the caſe of the Duke of Grafton v. lord Euſton: in 
1 in which I was council myſelf. | | 

The deed in 1673 amounted to a good diſpoſition, by 
wurd the younger, of all the intereſt claimable by him, 
gy other in remainder after him, aad clearly fo with 
id to Lanham farm, the tenant for life, and the re- 
ler man in tail of an intereſt veſted, having joined in 
tnveyance, and limited the eſtate to other uſes : and 
v the manor of Alford, though no remainder was 
bd in Richard, yet the father and ſon both joining, 
unted to a good diſpoſition of it: I am likewiſe of 
that the deed of 1673 would, in a court of 


— D —— * 


" * 
* 
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pance; and ſuch as have intereſts in the nature of eſtates tail may bar 
ive and all remainders over by alienation of the eſtate pur autre vie, 
boſe who are, ſtrictly ſpeaking, tenants in tail may do by Kne and reco- 
but then the having of iſſue is not an eſſential preliminary to the 
of alienation in the caſe of an eſtate pur autre vie limited to one and 
en of his body, as it is in the caſe of a conditional fee, from which 
node of barring by alienation was evidently borrowed. The manner 
wing terms for years and perſonal chattels is different, for in them no 
munders can be limited; but they may be intailed by executory deviſe 
y deed of truſt, as effectually as eſtates of inheritance; if it is not at- 
ed to render them unalienable beyond the duration of lives in bein 
twenty-one years after, and perhaps in the caſe of a poſthumous child 
months more; a limitation of time not arbitrarily preſcribed by our 
of juſtice, but wiſely and reaſonably adopted in analogy to the caſe 
ieedolds of inheritance, which cannot be ſo limited by way of remain- 
Fu to poſtpone a complete bar of the intail by fine or recovery for a 
ſpace, It is alſo proper to obſerve, that in the caſe of terms of 
I and perſonal chattels, the veſting of an intereſt, which in reality 
Id be an eſtate tail, bars the iſſue and all the ſubſequent limitations, 
etually as fine and recovery in the caſe of eſtates intailable within the 


ſs pur autre vie; and further, that if the executory limitations of per- 
Bly are on contingencies too remote, the whole property is in the fiz{t 
. Upon the whole, by a ſeries of decifians within the laſt two 
nes, and after many ſtruggles in reſpett to perſonalty, it is at length 
. that every ſpecies of property is in ſubſtance equally capable of 
lg ſettled in the way of intail; and though the modes vary according 
be nature of the ſubje&, yet they tend to the ſame point, and the dura- 
ll the intail is circumſcribed almoſt as nearly within the ſame limits 
Uſference of property will allow. As to the intail of eſtates pur 
Ne, ſee 2 Vern. 184. 225. 3 P. Wms. 262. 2 Atk. 259. 376. 3 Atk. 


[ 


Uaning's Caſe, 8 Co. 94. Lampett's Caſe, 10 Co. 46. b. Child 
Kiley, W. Jo. 15. Duke of Norfolk's Caſe, 3 Cha. Cal. 1. a caſe in 


* = 67. and one in t P. Wms. 1. Fearne's Eſſay on Cont, Rem. 8: 

y N. *y ed, p. 122, to the end. Vide Hargrave's ed, of Co. Lit. 
db, 

vie 


equity, 


le de donis, or a ſimple alienation in the caſe of conditional fees and 


t Veſ. 681. As to the intail of terms for years and perſonal chattels, 


oy 


Office. 
equity, operate as an execution of the power which 
Richard had, of limiting the uſes to 1 — 
deed of 1657, and ſo the uſes of the deed of 165) w 
deſtroyed that way likewiſe ; and with regard to the 
action in 1721, there is no evidence of any coneealme 
or ſuppreſſion of the plaintiff's title. 
The rule in The plaintiff's bill for an account of rents and prof 
. is improper, and premature, the poſſeſſion never hayj 
as treſpaſs will been recovered againſt Richard the defendant's Mceſto 
not lic for and in this reſpect the proceedings in equity are the 
al po _ i AS at law, where treſpaſs will not lie for meſne profits, 
recovered, ſo the poſſeſſion is recovered by ejectment: that even ſup 
D 526 ] fing the court ſhould now have been of opinion f 
neither cana Richard, the heir at law of old Richard, had no ni 
— e and ought to be confidered only as a truſtee for the plai 
thereof till tiff; yet as he was in poſſeſſion, claiming the eſtate as e 
then. own right, and inſiſting on his own title, this court cali 
not decree an account of rents and profits, without ha 
— * 1 to the recovery of the poſſeſſion. The 
miſſed. | 
N. B. Lord chancellor faid in this caſe, no execu 
was compellable, either in law or equity, to take ady 
tage of the ſtatute of limitations againſt a demand oth 


wile well founded. 


C AP. IXXX. 


Ollice. 5 
December the 22d 1749. * 
Ex parte Butler and Purnell. 1 


Vide title Bankrupt, under the diviſion, Rule as ta the 
of offices under a commiſſion of bankruptcy. 


609 N 
C AP. LXXX. 
Papiſt, 


| March the 18th 17 36-7. 
Smith v. Read. | 
Cast 234. 


HE bill was brought for the rents and profits of the 4 as 
| eſtate, and to diſcover whether A. under whoſe will ;, diſcover © * 
defendant claims, was a papiſt, at the time of a pur- ther A. under 
b made by A. of the eſtate from the plaintiff's . role will the 


defendant 
tor. claims, as a pa- 
| hs | Piſt at the time 
turchaſe made by A. of the eſtate from the plaintiff's anceſtor. Defendant pleads, as 
&& diicovery, the ſtatute of the 21th and 12th of Will. g. by which if A. was 4 papiſt, 
a diſabled to take. | 
luer the rule, A man is not obliged to accuſe himſelf, is implied; that he is not to diſ- 
pa difability in himſelf; and as A. would not have been obliged to diſcover, the defen- 
who claims under the ſame title, is intitled to the ſame privileges, and takes the cate 
phe ſame circumſtances, The plea allowed. | 


te defendant pleads a title under A. and as to the 
prery, pleads the ſtatute of the * 11th and 12th of 
lam 3. againſt papiſts ; by which ſtatute, if A. was a 
it, ſhe was diſabled to take. | 
ſherefore, as the defendant's counſel inſiſted, this bill [ 527 I! 
to diſcover what, if true, would be a forfeiture and 
x N which no one is bound in equity to diſcover; 
84, was a purchaſer, the defendant, as ſtanding in 
pace, is equally ſo. The law obliges no man to ac- 
lumſelf, and for this purpoſe they cited 2 Cha. Ca. 8. 
bes and Molings, and the South-Sea Company and 
W where a diſability was held equivalent to a penalty, 
* attorney-general for the plaintiff ſaid, Here the 
if ſhe was a papiſt, never was veſted, or could 
ad; and therefore it is not to be compared to for- 


— bay - hd . 
py — 


= — * —— 


h the ſtatute of 18 Geo. 3. c. 60. ſeveral parts of the ſtatute of the 
tat of Wm. the Third are repealed, partieularly ſo much as dif- 
Non educated in the popiſh religion, or profeſſing the ſame, under 
unſtances therein mentioned, to inherit or takè by deſcent, deviſe, 
mon, in poſſeſſion, reverſion, or remainder, any lands, tenements; 
Sarhents, within the kingdom of England, dominion of Wales, 
of Berwick upon Tweed; and gives to the next of kin; being a 
+ right to have and enjoy ſuch lands, tenements, and here« 


il, I, 41 feitures⸗ 
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himſelf; and there is no difference between a forfei 
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CA81 £225. 


The bill ſeeks 
a diſcovery of 
the defendant 
Moreland, 
whether South. 
Co te Was not 2 


of bankrupts are not all penal laws, and in the cal 


Papift. . 
feitures. The cafe of Molings and Molings is ng 
termination according to equity, for they claim under 
whom it does not appear Fur that they had notice 
not take. 1 | 

Mr. Fazakerley on the fame ſide. 

This prevents the eſtate coming to them, but does 
diveſt it as a forfeiture,” and the bill is no more thy 
diſcover a title. The eſtate never moved from the or; 

Lord Chancellor. I think the defendant is not by 
to diſcover, for there is no rule more eſtabliſhed ine 
than that a perſon ſhall not be obliged to diſcover 
will ſubject him to a penalty, or any thing in the nati 
a penalty. Under the rule, A man is not obliged to x 
himſelf, is implied, that he is not to diſcover a diſablli 


a thing veſted, and a diſability to take, inflited a 
nalty ; and the 11th and 12th of William 4. is a 
ſtatute. If this bill had been brought againſt the pe 
himſelf, and there was no other penalty than this, 1 5 
he would not have been obliged to diſcover. Then 
they, who claim under the ſame title are intitled to the 
privileges, and take the eſtate under the ſame d 
ſtances, As to its being a defective title only, it f 
but then it is a defect arifing from a penalty. The 


aliens, baſtards, &c. there is a difference where the d 
lity ariſes from the rules of law, and where it is in 
as a penalty, If this plea was not allowed, it would: 
numberleſs inheritances, and proteſtants more than ene 
And where the legiſlature have intended diſcoverk 
what is penal, they have put in clauſes for that purpg 
in the ſtatute of the 12th of Ann. ch. 14. of the 
belonging to papiſts. | 


The plea allowed. I ar 
o is 

ht t. 

July the 31ſt 1751. the 


Thomas Harriſon, and Elizabeth his wife, Plant; me 


Edmund Southcote, and William Moreland, Defent 
E Ar 4 — - — _ - 


T HE caſe the plaintiff makes by his bill is, 1 
zabeth his wife is the only daughter of en. 
Stiles, who was the younger brother of T homas 

late of Watton in Northamptonſhire, and firſt co 


| 2 apift. 
to Winifred Southcote deceaſed, formerly Wini- 
Stiles, the only daughter and heir of Thomas Stiles. 


bi as it goes to the diſcovery whether Southcote was a papiſt, allowed. 


That Winifred being ſeiſed of a freehold eſtate at Wat- 
| of the yearly value of 1 301. and of a copyhold eſtate 
Lincolnſhire, of the yearly value of 1007. which de- 
ed to her upon the deceaſe of her father Thomas 
dai 1747 intermarry with the defendant South- 
hat in the marriage ſettlement, dated the 28th of 
wary 1747, the ſaid eſtates were limited to the uſe of 
gefendant Southcote and his wife for life, remainder to 
ue of their two bodies, remainder to the ſurvivor 
_ | 
That on the 6th of April 1749, Winifred died without 
% upon whoſe deccaſe Southcote inſiſted that he be- 
te ſeiſed in fee of thoſe eſtates under the ſettlement ; 
t the 78 charge, that Winifred was educated in 
pop religion, and ſo continued to her death, and 
it the defendant Southcote now does, and always hath 
felled the popiſh religion, ſo that by ſeveral acts of 
ment made for preventing the growth of popery, and 
Wable papiſts from taking any new acquiſitions, Wini- 
bad not power to make ſuch conveyance of theſe 
, and ſettle the ſame in ſuch manner; nor was her 
and capable to take any land or eſtate by purchaſe, but 
te lands of Winitred deſcended, at her death, to her 
a proteſtant heir at law ; and that the plaintiff Eliza- 
V being the heir at law to Winifred, and a proteſtant, 
ral eſtate of Winifred, upon her death, deſcended on 
t; and the plaintiff Thomas Harriſon, in right of his 
bis become intitled to the poſſeſſion of the uh and 
it to have been let into poſſeſſion, but the defendant 
Ithcote, being conſcious of his own diſability of taking 
& eſtates, went to the other defendant Moreland the 
* morning after his wife was buried, and told him the 
ity he was under of conveying theſe eſtates before the 
Wb Elizabeth, as next proteſtant heir, could recover 
ame, or give notice of his claim thereto ; and then 
Wd the defendant Moreland to permit theſe eſtates to 
Mreyed in truſt for him, and to prevent the plaintiffs 
412 coming 


"= 
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rſon profeſ- 
ing the popiſh 

religion before 

2s he conveyed the 

Ld and copyhold eſtates to the defendant, in the bill mentioned, as a purchaſer 


of, 
| ples of the Ratute of the 11th and 19th of Will. g. for preventing the growth of popery, 
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61 


7 
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Papiſt. 
coming at the fame, and without any valuable congy 
tion for fuch conveyance. | 

That ſuch agreement being entered into by the de, 
dants, Southcote did accordingly convey the freehold; 
copyhold eſtates to Moreland, in fee by ſome deed, 1 
were never duly regiſtred as the act of parliament requ 

That Southcote was in ſp great a hurry to convey t. 
gſtates, that they were even conveyed before Morel 
ever ſaw the eſtate, or had any eſtimate made of the {an 
and the conveyance was compleated before the plain 
had any account of Winifred's death, and therefore f 
could not have made any entry upon the eſtates, or 
given any notice of their claim. 

That from the death of Winifred to the execution 
the conyeyance to Moreland was only nine days, dur 
which time the defendant Southcote never entered upd 
or was in the actual poſſeſſion of theſe eſtates, or appe 
amongſt the tenants after the death of Winifred to 
time of the ſale, or ever received any money on account 
the rents thereof, after her death, till ſuch ſale. 

That the defendant Southcote could not be looked 
as the reputed owner of theſe eſtates, never having b. 
in poſſeſſion thereof; and as the ſame was conveyed 


Moreland, under ſuch circumſtances, and in a fraudulWi x 
manner, and without a conſideration na fide paid; Mit | 
the plaintiff being intitled as aforeſaid, they filed their Ir « 
the 28th of November 1749, and prayed that Mere e 
may be decreed to reconvey oy eftates to the plaintiffs, Med 
that he and the defendant Squthcote may account for Wits i 
rents and profits. | i am c 
As to ſo much of the plaintiffs bill as ſeeks to con 
the defendant Moreland to ſet forth, or diſcover wh, co 
Winifred Southcote did, at any time during her life, M ri 
feſs the popiſh religion; or which ſeeks to compel this ial : 
fendant to ſet forth or diſcover, whether the other def il 
dant Edmund Southcote did at, or at any time befor Wi, fo 
conveyance and ſurrender to this defendant, of the iis ju 
hold and copyhold eſtates in the complainants bill, km: 
herein after particularly mentioned, profeſs the popiſ en 
gion, or which ſeeks to compel this defendant to recon th 
all or any part of ſach freehold or copyhold eſtates to e 
complainants, or which ſeeks to compel this defendant tak 
diſcover any of his title deeds, or writings relating 1! to 
ſaid eflates, or any part thereof. This defendant en 
plead in bar, and for plea faith, that by an act of pa | 
ment made in the 11th and 12th years of the reign of | nt 


Papift. 

majeſty king William the Third, intitled, An act for 
further preventing the growth of popery, it was en- 
That if any perſon educated in the popiſh reli- 
gon, or profeſſing the ſame, ſhould not, within ſix 
wonths after he ſhould attain the age of eighteen years, 
ate the oaths of allegiance and ſupremacy, and alſo 
wbſcribe the declaration expreſſed in an act of parlia- 
nent made in the x 3th year of king Charles the Second, 
wery ſuch perſon ſhould in reſpect of him, or herſelf, 
nd to, or in reſpect of any of his or her heirs,” or 
erity, be diſabled, and made incapable to inherit or 
de by deſcent, deviſe or limitation, in poſſeſſion, re- 
uon, or remainder, any lands, tenements, or here- 
laments, within the kingdom of England, &c. and 
hat during the fe of ſuch perſon, or until he or ſhe 
Gould take the oaths, and make and repeat the ſaid de- 
tration, the next of his or her kindred, which ſhould 
a proteſtant, ſhould have and enjoy the ſaid lands, 
be. without being accountable for the profits by him or 
br received during ſuch enjoyment.” _ | 

ind this defendant for further plea faith, Edmund 
thcote being, or claiming to be ſeiſed in fee, of and in 
kveral freehold meſſuages, lands and hereditaments 
n after mentioned, and to be alſo ſeiſed and well inti- 
bhim and his heirs, according to the cuſtom of the 


kcopyhold meſſuages, and alſo being or claiming to be 
kiled of, and well intitled to, ſeveral leaſehold meſ- 
ps for the remainder then to come and unexpired, of 
Im of years granted by the dean and chapter of Peter- 
wh, and being in actual poſſeſſion of the ſaid free- 
, copyhold, and leaſchold eſtates, he did, in the month 
April 1749, apply to this defendant, and propoſe to 
Wl the faid freehold, copyhold, and leaſehold eſtates, 
al his right, title, and intereſt therein to this defen- 
h for the ſum of 4500/7. which he then declared was, 
judgment, the real value of the faid eſtates ; but at 
ame time agreed, that if upon a further view and va- 
n 45007. ſhould appear to exceed the real and juſt 
thereof, he would return ſuch over valuation money, 
lake an allowance to this defendant for the ſame ; and 
ant taking ſome ſhort time to conſider, the defendant did 
s the propoſal, and that he would, upon executing 
{ (lFconreyances, pay to Southcote 1001. in part, and give 
paß * bond for the payment of 4400/7. reſidue thereof 


a ec, after the rate of 31. 104. Per cent. per ow, 
an 


r of Watton in the county of Northampton, in di- 
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and Southcote in two or three days afterwards, being 
ſatisſied of this defendant's ability to pay 4.4001. did w 
to accept ſuch bond, and by indentures of leaſe and ro, 
dated the 14th and r5th days of April 1749, and d 
inrolled in the court of Common Pleas, between Edmy 
Southcote of the one part, and this defendant of tea 
part, in conſideration of 4.500/. mentioned to be paid 
ſecured to be paid to him the ſaid Edmund Southeot 
this defendant, he the ſaid Edmund Southcote did g 
grant, bargain, fell, releaſe, and convey unto this de& 
dant, his heirs and aſſigns, all. that capital or chief u 
fion-houſe with the appurtenances, ſituate, &c, at Wat 
aforeſaid, then in the tenure and occupation of the 
Edmund Southcote, and all other the lands, &c. the 
mentioned, To held the ſame unto and to the uſe of t 
defendant, his heirs and aſſigns for ever; and for the « 
ſideration aforeſaid, he the ſaid Edmund Southcote 
aſſign to this defendant all and ſingular the lands and te, 
ments of him the ſaid Edmund Southcote, in the cat 
of Northampton, by leaſe of the dean and chapter of 
terborough, to hold the ſame to this defendant, his e 
cutors, adminiſtrators and aſſigns, for the remainder 
term of years, which was then to come and unexpin 
and for the conſideration aforeſaid, he the ſaid Edm 
Southcote did, by indenture of releaſe, covenant with And 
defendant, that he and his heirs would, with conver 
ſpeed, well and ſufficiently ſurrender all his copyhold | 
to this defendant and his heirs. 

And this defendant for further plea ſaith, that the b 
Edmund Southcote did, on or about the firſt of rs 
1749, duly ſurrender out of court into the hands of 
lord of the manor of Watton, by the hands of 
fteward, all the copyhold eſtates ; and this defendant Wihe c 
afterwards duly admitted tenant t hold the ſame to 
defendant, his heirs and aſſigns for ever. 

And this defendant, for further plea, faith, that 
before the time of the execution of the leaſe and rel 
he the ſaid Edmund Southcote delivered to this defen 
the title deeds, and writings, relating to the faid eſfa 


e 
and this defendant, at the time of the execution of 
faid indentures, did really and actually pay and delves: 
the ſaid Southcote, a bank note for 1000. in part inſt 
conſideration money, and this defendant at the ſame unf 

entered into ſuch bond as was before agreed upon. e c 
And this defendant, for further plea, faith, that Mun 
beginning of the month of May 1749 he ' tr 


Papiſt. 

| took poſſeſſion of all the ſaid eſtates; and the ſaid 

und Southcote and the nenants attorned to this defen- 
and he hath ever ſince been in the poſſeſſion of the 

| eſtate, and intitled to receive ſo much of the rents 

| profits as became due fince Lady-day 1949. 

And the defendant afterwards took a view, and made 

wiry into the value of the faid eſtates, and upon ſuch 

and inquiry found that they had been greatly over- 


| infiſted that a very conſiderable abatement ſhould be 
e him in reſpect of ſuch over valuation out of the ſaid 
bol. and Southcote being ſatisfied they were not worth 
re than 3500/7. did agree to abate or allow to the de- 
unt 1000/7. out of the principal money ſecured by the 
bond; and accordingly by a deed-poll, indorſed on the 
indenture of releaſe, dated the 25th of November 
yg, it was declared and agreed between the ſaid Ed- 
nd Southcote and this defendant, that 1000. ſhould 
abated in reſpect of the deficiency in value of the ſaid 
nes; and that the ſaid Edmund Southcote ſhould, by 
ndorſement on the bond, give a diſcharge to this de- 
ant for 1000/7. part of the money thereby ſecured, 
did agree that the ſaid bond ſhould remain a ſecurity 
the 34007. and intereſt, and no more. 

And this defendant, for further plea, faith, that the 


the ſaid Southcote, for the purchaſe of the ſaid ſeveral 
old, copyhold, and leaſehold eſtates, was a full and 
able conſideration for the purchaſe of all the ſaid 
les z all which matters and things this defendant doth 
ad to fo much and ſuch part of the complainant's bill 
dorefaid, and demands judgment, whether he ought 
e compelled to make any further or other anſwer. 

by way of anſwer, the defendant Moreland inſiſted, 
t he had not any intimacy with, or any particular 
Mihip for, Edmund Southcote, before the time of 
Ang the contract, but that the purchaſe was fair and 
„% and made bona fide, and not colourable or merely 
ne the deſigns of Edmund Southcote ; nor did Ed- 
nd Southcote ever apply to him, to take or permit any 
Myance whatſoever, of all or any part of the eſtates, 
muſt for the ſaid Edmund Southcote, or upon any truſt 
whdence whatſoever, without paying a full and va- 
ur conſideration for the ſame ; nor was the conveyance 
in truſt for Edmund Southcote, or in or upon any 
* truſt or confidence; nor was any kind of agreement 
at 


wed, and informed the ſaid Edmund Southcote thereof, 


35007. paid, and ſecured to be paid by this defendant 
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at any time made or entered into, by or between thi 
fendant and the ſaid Edmund Southcote, concerning 
ſaid eſtates, upon any ſuch truſt or confidence, or 
any kind of ſecret or fraudulent deſign whatſoever, 

And that Edmund Southcote, at the time of the 
of theſe eſtates, and for a conſiderable time before, y 
the occupation of all the eſtates at Watton in the co 
of Northampton, and defiring the defendant to ye 
him to continue in the occupation thereof as tenant 
this defendant ; it was thereupon agreed between the 
Edmund Southcote and this defendant, that the fad! 
mund Southcote ſhould hold and enjoy the fame 
Lady-day then laſt, for four years, (it being cuſton 
there to let lands from four years to four years) at 
clear yearly rent of gol. and the ſaid Edmund South 
hath ever ſince been in the occupation of all the eftat 
Watton under the agreement, but hath not paid the ye 
rent of gol. to this defendant, to whom this defend 
being indebted as aforeſaid, this defendant hath not 
quired payment thereof. | 

And that the reſt of the eſtates purchaſed by this de 
dant are freehold and lie in Lincolnſhire, and at the t 
of his purchaſe was of the yearly value of 86/1. 155 
is now rented at that rent. And that Edmund South 
was, at the time of the contract, and had, from the d 
of Winifred, been the reputed owner of the ſaid eſti 
which this defendant purchaſed as aforeſaid ; and that 
defendant doth now, and at the time of making the 
chaſe, and at all times hath profeſſed the proteſtant relg 
and that he purchaſed the ſaid eſtates merely and for 
own. benefit, 

And that the complainants had not, before the 
when the defendant purchaſed the ſaid eſtates, recove 
nor hath ſince recovered the ſaid eſtate ; nor had the « 
plainants given any notice whatſoever to this defend 
before the filing of the bill, of any claim or title the! 
for or by reaſon of any kind of diſability or incapacity 
otherwiſe howſoever; neither had the complainants Ut 
or at any time ſince, entered ny claim to the faid al 
in open court, at the general ſeſſions of the peace for 
county, riding, or diviſion wherein any of the ſaid a 
lie, though the complainants might have had imme 
notice of the death of Winifred Southcote, ſhe hn 
been long 111, 4 
And this defendant admits he did not ſee the {aid d 


Papiſt. 

his purchaſe thereof, but relied on tlie declaration 
gement of the other defendant. 

. Solicitor- general for the defendant Moreland. 
(he queſtion. is, Whether Winifred the wife was, or 
defendant Southcote himſelf, a papiſt or perſon. pro- 
the popiſh religion; and if this be a bar to the plain- 
having a diſcovery, or the relief prayed ! 


te plaintiff ſimply as heir at law of Winifred, and 
by. intitled to take the lands by deſcent, and ſtates 
$a bar in his way; for in conſideration of a mar- 
of Winifred with the. defendant Southcote, both the 
hold and copyhold lands were ſettled on Southcote for 
and the wife for life, and to the heirs of their two 
and to the ſurvivor in fee; but in order to remove 
har, and to ſet aſide the conveyance, charges at the 
of the ſettlement ſhe was a papiſt, and he alſo one, and 
now, and being intitled to the fee on ſurvivorſhip, 
went is void, 

ut Southcote, conſcious of this, looked out for a 
ant purchaſer, the defendant Moreland, but did not 
any conſideration, or at leaſt a valuable conſideration, 
bat it was a fraudulent tranſaction to defeat the plain- 
and therefore pray a reconveyance of the freehold and 
hold lands fo pretended to be ſold. 

e principal queſtion is, Whether Southcote ſelling ſo 
iter the death of Winifred, can be ſaid to be ſuch a 
K rxwner, as within the meaning of the act of Parlia- 
Id the 3 Geo. cap. 18. could canvey to a proteſtant 
la purchaſe ? 

t defendant Moreland inſiſts that Southcote was in 
Won of theſe eſtates a twelvemonth before W inifred's 
and in poſſeſſion alſo from her death till he ſold. 

at the plaintiffs never put in any claim at the court 
Wons in the county where the lands lie, within a 
month after Winifred's death. The queſtion then, 
der he has put in a good plea to the diſcovery ? 

e bill is brought by the plaintiff Elizabeth as an heir 
in general, to have a diſcovery of a diſability or in- 
Wy in ſome perſon under whom Moreland derives, on 
ound only, that there is a flaw in his title, ariſing 
luis incapacity. Whether the conveyance from 
Kote to Moreland is a good conveyance is a mere 
welion, It is clearly ſettled now, that no perſon 
e to make a diſcovery, which will ſubject himſelt 
W I, 4 K | | ta 


[he bill is not brought by a proteſtant next of kin, but 
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to-a diſability under theſe acts; as for in/lance, wo 
him liable x be proſecuted as a phil. 1 W 
I ſhall cite a caſe to ſhew the ſame rule will hold in fave 
of a purchaſer under papiſts, Smith v. Read, before | 
chancellor Hardwicke in 17 36, (reported in Vine 
Bacon: | Abridgments). It is laid down there, this 
muſt be conſidered as a penal law, and there is no one 
ſtance, faid the court, where a perſon has been obliged 
diſcover, whether he purchaſed under a papiſt. 
[ 534 ] He cited alſo a caſe of Jones v. Meredith in lord d 
baron Comyns's Reports 661. * | 
This is a fact to be made out in evidence at law; 
as the rule of law is, Nemo tenetur prodere ſeipſin 
upon the equity of that rule, no perſon here ſhal! be obl 
to difcover what will ſubje& him to a penalty, or any t 
„ oo oe 
Lord Chancellor, You have not pleaded in bar to 
diſcovery of this matter only, but to the diſcovery all 
title deeds. ] 
Mr. 'Solicitor-general. The bill does not go at al 
the title deeds, for it does not charge title deeds 
former ſettlements, where there are intails. 
I am allowed to fuppoſe every word in the plea tt 
true, becauſe the plaintiffs may reply to a plea, as it 
nature of an anſwer, and falſify ; then whether it is 
good bar to diſcovery and relief, depends on the con 
tion of the ſtatute of the 3 Geo. cap. 18. | 
The end of the ſtatute of the 11 & 12 Vill. z. a 
to prevent papiſts having landed property, does no 
ſtrain them from ſelling, but invites them to change 
property, and turn it into money ; and to make th 
more effectual, the 3 Geo. enacts, "That no fale 
e full and valuable conſideration of any manors, &c. 
& any intereſt therein by any perſon being reputed 0 
or in the poſſeſſion or receipt of the rents or low 
thereof, heretofore made, or hereafter to be mal 
cor for any proteſtant purchaſer, and merely and o 
* the benefit of proteſtants, fhall be avoided or impe 
<« for or by reaſon or upon pretence of any of the d 
* ties or incapacities in the ſaid acts incurred, or ff 
* to be incurred by any of the perſons making or 
<< in fuch fale, or by any other perſon from or ws. 
4 whom the title to fuch manors, &c. is or ſhall Ns 
« rived, wunteſs before 2 ſale, the perſon intitles b 
% advantage 0 250 tfability or incapacity ſhall bi 
* covered ſuch maners by reaſon of ſuch diſabitty 


Papiſt. 
ity; and have entered ſuch claim in open court, at the 
ral ſeſſions of the peace fqr the county, &c. wherein 


Agence purſued his remedy in a proper court of juſtice 
r the recovery therof.”” _ OR | | 
erred by the plea, that the plaintiffs had not, before 
ime when the defendant purchaſed the ſaid eſtates, re- 
ed, nor hath fince recovered the ſame ; nor have th 
n notice of any claim before the filing of the bill; nor 
they entered any claim at the quarter ſeſſions. So 
x the ſaving clauſe is out of the caſe, and muſt reſt in- 
upon this beirig or not being a truſt, that is, Whe- 
ra purchaſe merely for the benefit of a proteſtant 
taſer, or a truſt for Southcote. | 
ſhe legiſlature meant to encourage the papiſt to ſell 
Mas he. could, that before the proteſtant could put 
is claim, he might get rid of his eſtate out of hand 
ore thoſe parts of the bill, ſuggeſting a precipitate 
and that there was no regular ſurvey, are imma- 


vl, n 

Im at liberty under this act, for argument ſake; to 
ut Moreland knew him to be a papiſt, for it is no flaw 
be title : the words of the act indeed are for a full and 
ulle confederation ; but if Moreland ſhould have bought 
me year's purchaſe leſs than the eſtates in the neigh- 
wood ſel! for, it would not upon account of theſe words 
tit void; in a caſe of Wildgooſe v. Moore, before 
. co ord/bip, this point was ſettled. The annual value 
nol. charged by the plaintiffs bill, and that the eſtate 
ut freehold, part copyhold and part leaſehold. But 
nlſted by the defendant Moretand, the annual value 


fl 176/; and that 35007. was paid for it, and has ſworn 
Ke. Ws abſolutely a purchaſe for his own benefit and no 
E 


or ö Southcote fold on purpoſe to prevent a proteſtant 
man, for the act itſelf encourages papiſts to ſell ; but if 
ga popith eſtate a year and half under value, ſuppoſing 
Blo, was to defeat this purchaſe, it would be attended 
this bad conſequence; that it would effectually diſ- 
We proteſtants from purchaſing. 

or 8 Hoſkins of the ſame fide argued, that Smith v. 
gsa weaker caſe than the preſent, for the defendant 
Ems a deviſee under the will of one Mrs. Paine, who 
Warged to be a papiſt, and therefore could not deviſe, 


4K 2 The 


Lf manors lie or ariſe, and bona fide, and with due 


Mrs, Read was only a volunteer as claiming under a | 
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The plea covers the title deeds in general, but iti, 
a plea. to the diſcovery of conveyances to the defend 
Moreland himſelf; he has ſworn too, in the very w 
of the ack, that he paid or ſecured to be paid, a fun 
money as for a full and valuable conſideration; aud 
only reaſon why no ſum of money hath been paid finee, 
the bringing of this bill. Let a papiſt come to an eſte 
purchaſe, or by deviſe, he never could diſpoſe of it to: 
other perſon, becauſe he could not make a title, and th 
fore this act of parliament of the 3 Gro. cap. 18. came 
aid of the ſtatute of the 11 & 12 Vill. z. and is a veryy 
ful one for the public; and if Southcote was a vill 
owner of the eſtates, then Moreland is clearly within | 
act, for he bought of a papiſt in ſuch a fittation as is ( 
ſcribed there; and conſidering the whole nature of 
eftate, 20 years purchaſe, at which rate Moreland g; 
is a full and valuable conſideration. 

Lord chancellor, before the counſel went on for 
plaintiffs, aſked if they could diftinguiſh this caſe 
Smith v. Read; for if they could not, he would not 
fer from himſelf, and faid, that whether the point of 
Jafion between the two defendants comes out to be fad 
not, he ought not to compel! Moreland to diſcover » 
would defeat his title. f 
The diſtinction between this and the cafe of Smith 
Read, as taken by plaintiffs counſel is, that in that d 
there was a bill barely to diſcover whether the deviſor 
a papiſt, and capable of deviſing ; therefore, the defend 
Read, by diſcovering that Mrs. Paine the teſtatrix 
papiſt, would have ſubjected herſelf to a forfeiture, bee 
of a diſability in the deviſor; but here the defendant Mc 
land may fafely diſcover that the vendor Southcote q 
papiſt, and yet not forfeit, for the act of parliament prot 
him, as being a protefant purchaſer from a papilt. 

Lord chancellor ſaid, he thought there was a diſtin 
between the two caſes, and bid the counſel for the pi 
tiffs go om. 3 

Mr. Noel for the plaintiffs. The defendant More 
has not paid one farthing of the purchaſe money, e 
x00l. at firſt; Southcote appears to be ſtill in pot 
for it is not pretended that any rent has ever been pl 
Moreland. He infiſts that he is a purchaſer under Ut 
of parliament made in the third year of the late 
That act was never made to protect ſuch a purchak 
it is impoſſible Southcote could be the reputed own 
fo ſhort a time as eight or nine days after the death d 


| Piopil. 

11 — porn who might have a claim 
mn this eſtate, could in that time gi e notice required 
the fatute ; "ind ſuch a or muſt not only be 


u the actual receipt of the rents and profits of ſuch 


Mr. Clarke of the fame fide. The g ſuch a plea 
upon is, the defendant's ſubjecting himſelf to a penalty, 
| the caſe of Smith v. Read turned altogether upon 
x; the diſc here could not directly or indirectly, 
vet the defendant Moreland to a ty, and there= 
s not within that caſe. The 3 Geo. 1. cap. 18. ſe. 4. 
inly ſuppoſes the perſon ſelling to be under ſuch an in- 
weity, as is within the 11 & 12 Will. or any other of 
xecited acts. Southcote and Moreland lived an hun- 
miles diſtant, the one in. Kent, the other in Nor- 
mptonſhire ; it is ſtated by the bill, that Southcote was 
ntire ſtranger to Moreland, and the purchaſer does not 
tend there was any ſurvey before he bought, nor that 
any agent for him ever ſaw it. Suppoſe it was a plea 
I purchaſe for a valuable conſideration without notice, 
could not poſſibly protect himſelf under ſuch a plea, 
for money actually paid, ſecured to be paid is not ſuf- 
gent, and the plea would have been over-Tuled ; inde- 
Went therefore of the vendor's being a papiſt, the defen- 
it here could ſupport his plea, being money only ſecured 
paid, and on the circumſtances of the preſent caſe, as 
reland has never had any pofſefſion, or ever received 
rents, and as Southcote is ſtill the owner, he could 
|, on ſuch a plea of a purchaſer without notice, to a bill 
ght by any perſon ſtanding in the place of Southcote, 
port ſuch a plea. , 

Mr. Evans of the ſame fide. The fifth clauſe of the 
Geb. x. (which recites a part of the x1 & 12 Will. 3. 
Lenacts that the recited part of the ſaid act of parliament 
bot be hereby altered or repeated, but the fame ſhall 
ud remain in full force, as if this act had never been 
W) ſhews clearly it was not intended to give any ad- 
Woes to papiſts, or to alter the difabling ſtatutes, becauſe 
Rh an expreſs ſaving to thoſe ſtatutes, and therefore 


Ms. In the caſe of Jones v. Meredith, there was a 
Land demurrer by a gee, and both over-ruled ; 
wr this very reaſon, becauſe ſuch a diſcovery could 
prequdice him, the ſame reaſoning will hold in the 

* oh; preſent 


vibe and reputed owner of the eſtate, but muſt alfo 


dey an interpoſition in favour of the proteſtant pur- 
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Penal laws are 
not to be con- 
ſtrued accord- 
ing to rules of 
equity. 
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for the papiſi; but if a controverſy between the rep! 


il 
xceſent caſe; the diſcovery will not ſubject the 
oreland to a forfeiture. ene | an 
It there is a private truſt for the benefit of a payif, i 
clearly not within the meaning of the act of parliam 
and ſtrip this 7 the defendant's,oath, and nothing 
be Ig F ew this is a truſt ; here is no tranſmyy 
tion of poſſeſſion, the purchaſe money not to be pal 
1752, by which time they would be able to judge, tha 
e proteſtant heir would put in his claim, a ſecurity a 
to be given for the purchaſe money; a ſecurity tov, | 
intereſt of which is equal, as near as can be e 
the rents of the eſtate Moreland put in poſſeſſion, that 
may ſet off the rents againſt the intereſt due on his bo 
and if ſuch a caſe ſo circumſtanced ſhould prevail, 
would greatly encourage ſchemes to evade this ad of g 
lament. | W. 
Mr. Solicitor-general's reply. It is very odd to fay t 
a volunteer from a papiſt ſhould protect himſelf with f 
a plea, and yet a perſon under a more favourable ligh 
purchaſer for q valuable conſideration, ſhall not. The 
lowing the plea does not preclude them from replying : 
impeaching the truth of it, and then the court can det 
mine on the evidence of both ſides, whether South 
was a papiſt or not; nor does this preclude them fr 
going into evidence at law, upon an ejectment to ſhew 
is a papiſt; and ſuppoſe it ſhould come out there he was 
a papiſt, then, Why ſhould the plaintiff compel a diſcos 
which he may. obtain at law ? | | 
This caſe differs from the common caſe of purchaſe 
becauſe the moment the eſtate is ſold, the papiſt has 
lien upon it for the purchaſe maney, and therefore is 
within the rule they compared it to, of a yplea of a pl 
chaſer for a valuable confideration without notice. 
Lord Chancellor. The rule is, that penal laws are! 
to be conſtrued according to rules of equity, and if I ſho 
allow this plea generally, it would intirely overturn | 
intention and effect of the act of parliament made in 
3 Geo. 1. for the conſequence would be, a contract mi 
be ſo made and contrived, that if there ſhould be no 
gation within the time, that then it ſhould be a truft 


owner, and proteſtant next of kin, then it ſhould be dee 
ed an abſolute purchaſe. Fu 58 1 

That rule of a man's not ſubjecting himſelf by ſuch 
diſcovery to a penalty, is laid down out of great tender 
and the court will not break in upon it, unleſs there L 


Papift. 


court liable to more ſuſpicion than the preſent, as to 
fimeſs of the purchaſe. Here is a perſon, who has 
we to the inheritance of the eſtate till after the death 
he wife, becauſe the limitation is to the ſurvivor and 
4 heirs 3 on the 6th of April 1749 Mrs. Southcote 
i in nine days after, in which it is very difficult to ac- 
ta reputed ownerſhip, a ſale is made to the defendant 
] fd without any knowledge of the eftate in the pur- 


kr or previous trea Y the contract for 4500. and only 
paid then, by delivering of a bank note, and a mere 
tonal ſecurity of a bond to pay the reſidue in a year's 
r no mortgage taken of the eſtate, not ſo much as a 
joined with Moreland in the bond; can any thing 
ar more colourable? Did any wiſe or prudent man 
Fell his real eſtate for 4500/. and to take only a bond 
ment ? | . 
f erwards a ſubſequent tranſaction paſſed, and the pur- 
e money reduced from 4500. to 3500/7. which ſhews 
the parties lumped it before; it is ſaid this is a cir- 
ulance which gives greater credit to the purchaſe ; I 
K not at all ; but the true reaſon was, they found the 
Iideration was greatly above the value, and concluded 
might be an imputation on the fairneſs of the tranſac- 
and therefore an abatement is made of foo. merely 
kite off the force of that objection. Another ſuſpicious 
mſtance is, Moreland's granting a leaſe immediately 
. his purchaſe of theſe eſtates to Southcote for the term 
r years. | 
This is not a plea of a purchaſe for a valuable conſidera- 
without notice, and if it had, would not have done, 
uſe you mult plead it was a purchaſe for a valuable 
lideraai0n without notice, upon money actually paid, or 
jou are not hurt. The plea here conſiſts of two 


it. A plea of the ſtatute of 11 C 12 Vill. 3. cap. 4 


4. 

1 Of the ſtatute of the 3 Geo. 1 * ds ſeft. 4. 

is not pretended the defendant Moreland is a papiſt 
Wit, therefore no penalty could fall upon him on that 
unt; but yet he inſiſts, if he ſhould diſcover the perſon 
er whom he bought was a papiſt, it would defeat his 


To be ſure in general, by the determination in the caſe 
ith v. Read, (which was heard the 18th of March 
b and nut in Trin. Term 1737, the books * 
L | | : take 


4 bundation. There hardly can come a cafe before 


A deviſce from 
2 papiſt by res- 
ſon of the penal 
law which 
would attach 


624 —_ 7 
upon him, from take notice, being miſtaken as to. the time, ) it is genie 
[ 539 7 where there is a plea of a title derived voluntarily or hy 
n deviſe from a papiſt, and not ſuggeſted to be a colowyy 
deviſe, is not truſt, that 15 reaſon of the penal law which would at; 
compelled to upon, him, from che incapacity in the deviſor to der 
2 , — 2 the. defendant ſhall not be compelled to diſcover, whey 
was a papit, the perſon under whom he claims is a papiſt 
g Ihe diſtinction taken by the plaintiff's counſel in | 
preſent caſe, and which inſiſt makes the differ 
| from other caſes, 4s, that Mareland has not pleaded ur 
ſelf a deviſee, or volunteer from a papiſt, but a purct 
for a valuable conſideration from the defendant South 
and that there are not all the averments here, which bi 
him within the protection of the ſtatute of 3 Geo. x. 


I ere is, no doubt, a plain diſtinction between the ci t 
but I am of opinion ſtill he is not obliged to diſcover wi * 
ther Southcote was a papiſt; for a purchaſer is not to 

hurt by any diſcovery, as here, for inſtance, where 
might ſuffer a loſs by a penal law, and though the g 
ments of the plea are, that the plaintiff had not given 2 
tice of his claim, and obſerved other ceremonies requii ion 
by the ſtatute, yet it may be diſproved, and come out W. 
trary to the averments of the plea ; and if it ſhould api | 
in evidence, that the plaintiff has made his claim with Wiſh 


diligence, and as ſoon as he had any notice thereof; th 
if the defendant Moreland was to make a diſcovery, 
the perſon. under whom he purchaſed was a papiſt, he wo 
overturn his conveyarice, and though he has actually p 
part of the purchaſe-money, he never could get it 
again; for the law makes fuch conveyance void, 2 p: 
not being capable of conveying, and the heir might rect 
in an ejectment. 
The rule of law. The rule of law is, that a man ſhall not be obliged 
2 4 — diſcover what may ſubject him to a penalty, not what 
bliged to diſco- only, and though upon the particular circumſtances of 
be Agy him de Caſe, it might not poſſibly create a forfeiture, as it 0 
— not not appear at preſent with certainty, whether ſuch a Ci 
what muſt only. — would create a forfeiture, yet eventually it may do 
therefore with regard to ſo much of the plea as 0 
n ſtatute of the 11 & 12 Will. 3. it ought to be 
owed... .. | 
The defendant As 2 plea may be ſeparated, I am at liberty to app! 
— * — bl aca to the M parts of the defence: the next que 
of the title- therefore will be as to the other part, which obliges te 


_ aallow- fendant to diſcover his title-deeds. 


1 


Papiſt. 

[am of opinion there is no ground to allow the plea 
e, either as to the diſcovery or relief. 

Moreland has not pleaded himſelf à purchaſer for a va- 
he confederation without notice, and therefore there is 
gretence for this part of the plea, eſpecially as it goes 
he diſcovery of that very ſettlement by which it is aver- 
| the heir at law is barred ; and every heir at latu has a 
t to enquire by what means, and under what deed he 
ifinherited. 

The next conſideration as to the relief, though an heir 
by is not intitled to come into this court upon an eject- 
u- dill for poſſeſſion, yet he is intitled to come here, to 
we terms out of the way, which would otherwiſe pre- 


mother relief before he has eſtabliſhed his title, namely, 
the deeds and writings may be produced and lodged 
hands for his inſpection ; and therefore the plea 
ud not be allowed as to the relief prayed in this 


Upon the whole, I am of opinion that the plea ought to 


lowed, as to the diſcovery ſought by the bill, Whe- 
t Winifred, or Edmund Southcote were not papiſts, or 
ins profeſſing the popiſh religion; but as to all other 
of the plea, it muſt be over-ruled, 
E AP. L. 
Paraphernalia, 
Vide title Dower and jointure. 
— — —ũ— 
CAP. LXXXII. 
Parol Agzeement. 
Vide title Partition. 


ut his recovering poſſeſſion at law ; and has alſo a right h 


625 


Every heir at 
law has a right 
to inquire by 
what means, 
and under what 
deed he is diſ- 
inherited, 


. 5400 
An heir, before 
he has eſtabliſh- 
ed his title at 
law, may come 
ere to remove 
terms out of the 
way, which 
would prevent 
his recovering 
there, and may 
alſo come here 
for production 
and inſpection 
of deeds and 
writings, 
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Partition, 
C AP. IXXXIII. 


Parol Evidence, 
Vide title Cuſtom of London. 


— 


Tow ] 2 CAR EV: 
Parſon, 


December the 24th 1747. 
Ex parte | Meymot. 


Vide title Bankrupt, under the divifion, Il ha are lid} 
bankruptcy. 


— 


C A P. LXXXV. 


Parties. 
Vide title Bill, 


— * — 


C AP. LXXXVI. 


Partition. * 


November the 19th 1739. 


Mary Ireland, ole executrix and reſiduary J Planif 
legatee of Mary Ingrim her aunt, 
Casz 236, Suſan Rittle and others, — — Defend: 


Mary and Suſan TAMES JACKSON, the plaintiff Mary's { 
— father, being intitled to the reverſion in fee, of cc 
co-heirs of copyhold lands, ſurrendered the ſame to himſelf for lif 


ames Jackſon, his wife for life, and after the death of the ſurvivor, t 
ſei ſed in 


® Vide 2 Blackſt. Rep, 1134. 1159+ 


Partition. / 527 
right heirs ; the tenant for life died ſoon after, and fee of certain 
hes the reverfioner left a widow and two daughters, [274% the for- 
and Suſan, who upon the death of their mother, Thomas In- 
admitted as co-heirs of James; and the lord of the gram, and the 
or did, in conſideration of 40/7. enfeoff and convey the m— _—_— 
we to Mary and Sufan Jackſon, their heirs and aſſigns a mutual agree- 
ever; Mary intermarried with Thomas Ingram, and | 542 ] 
&n the plaintiff's mother with William Rittle, and ment between 
ing made no partition of the ſaid premiſes before their . 
Ms auge a par- 
| „Thomas Ingram and William Rittle, the tition was made 
bands of Mary and Suſan, by a mutual agreement in of the faid pre- 
, made a partition of the ſaid premiſes between them- 8 
hes and the heirs of Mary and Suſan, by which each of the heirs of 
kmagreed to take one part thereof, which they did, and Mary and Suſan. 
ured into poſſeſſion, and Suſan now holds a ſhare of the 
niſes fo divided by virtue of ſuch partition, and Mary 
ed her part till her death, and Mary's ſhare being at 
time of the partition ſomewhat larger than Suſan's, 
wnſideration thereof Mary paid the taxes and the levies 
pred upon both. | 
Thomas Ingram died many years ſince without ifſue, husband 
wing Mary his widow; and in 1733 William Rittle, the 2e boch — 
tiff Mary's father, died inteſtate, leaving the defendant and the bill is 
im Rittle his widow, and four children: the bill is 2 
wht among other things, to confirm the diviſion of the confirm the di- 
Þ eſtate, and that the defendant Suſan Rittle may be viſion of the 
ined from proceeding at law againſt the plaintiff to {4 «fate. The 


has: agreement of 
Inpel a new partition thereof. the huſbands 


cannot bind the 
inheritance of the wives. 


Lord Chancellor. Where there has been long a poſſeſ- A parol 2gree- 
under an agreement for owelty of partition, this court wen Tag De? 
ongly inclined to quiet the enjoyment of ſuch eſtates, on of a long 
Wl was at firſt of opinion to eſtabliſh this agreement; #ancing, by 
tit appears now that it was only an agreement between 54d 4 fight to 
two huſbands, which could not bind the inheritance of contract, and 
wives; for the argument of long enjoyment is of 2<cordingly put 
orce here, unleſs it had been originally the agreement 5 
be wives, tho' I do admit a parol agreement of long bliſhed by this 
Wing, acknowledged by all the parties to have been the un: 
Wi agreement, and accordingly put in execution, will 
labliſhed by this court, where it appears that the perſons 
v made ſuch agreements had a right to contract, and I 
not at fifty- three years diſtance, ſuffer either party to 


overt the equality of the partition at the time it was 


4L 2 The 


\ 
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If a jointenant 
upon equality 
of partition, 
thinks proper 
to accept of a 
contingent un- 
cettain advan- 
tage, where 
one moiety of 
the lands is of 
ſuperior value 
to the other, it 
will not vacate 
the agreement, 


543 


ſeveralty, I decree that the plaintiff, and the defend: 


Perſonal Eflate. 


The next conſideration is, Whether Mary's ſhare, be 

larger than Suſan's at the time the partition was made, 
induce the court to ſet it aſide ? 
No ſuppoſing that the agreement was between yroy 
parties, I do not think the ohjection of a contingent a 
vantage only, to one of the parties upon the partition, 
ſufficient to ſet aſide the agreement; for a jointenant wy 
owelty of partition, may, if he thinks proper, accept of 
contingent uncertain advantage, where one moiety of t 
lands is of ſuperior value to the other, as in the preſe 
caſe ; Suſan who had the leſs valuable moiety, by way 
compenſation or recompence, was to pay no taxes whats 
ever; and though ſhe may be diſappointed in her expe 
ons from this contingency, yet that will not vacate ti 
agreement. 

But upon the particular circumſtances of the pref 
caſe, I do declare, that though the defendant Sufan Ritt 
conſented, in the lifetime of her huſband, to hold the pr 
miſes in queſtion, according to the partition made betwee 
him and Thomas Ingram, yet that ſhe is not bound | 
ſuch agreement; but as ſhe now ſubmits to hold the ſev 
parts of the ſaid premiſes as they have been —_ held 


Suſan Ritttle, do reſpectively hold and enjoy the faid ſew 
ral parts of the ſaid premiſes, in ſeveralty, and that each 
them do execute conveyances of the reſpective ſhan 
thereof to the other, according to their reſpective intere 
therein, and that the plaintiff do pay the taxes of tt 
whole eſtate. | 


CAP.  LXEXVT, 
- Perſonal Eſtate. 


Vide title Rents. 
Vide title Real Eftate. 


C 


A j 


Plantations. 


C AP. LXXXVIIL 
Pin Money, 


Vide title Baron and Feme. 


C AP. LXXXIX. 


Plantations,* 


December the 16th 1738. 


jd Roberdeau, an infant, by his next 
end, [ad W 
In Rous, and his wife, 


Plaintiff. 
— Defendants. 


HE bill was brought for the delivery of the poſſeſſion 
of a moiety of lands in St. Chriſtopher's, and like- 
for an account of the rents and profits. 

he defendant demurred to the firſt part, for that this 
n has no juriſdiction over lands at St. Chriſtopher's, 
| likewiſe to the account prayed of rents and profits, 
that the plaintiff hath not ſet forth a clear title to them. 
Lord Chancellor. As to the firſt part of the demurrer, 
prehend it is very right, becauſe this bill hath no ju- 
Won ſo as to put perſons into poſſeſſion in a place 
x they have their own methods on ſuch occaſions, to 
ch the party may have recourſe ; the preſent court there- 


carrying the juriſdiction of this court further than it 
t was before. Vide the caſe of Angus v. Angus 1736, 


re the preſent i chancellor. ) 

lands in the plantations are no more under the juriſ- 
7 of this court, than in Scotland, for it only agit in 
mam. 


e next queſtion is, Whether an account of rents and 
us ought to be demanded before the plaintiff has eſta- 
led his right at law? 


—_— 
— 


* Vide a Atk. 359. 465, 466. 3 Ark. 587. 389. 727. N 
O 


629 


CA 257. 


[ 544 ] 


This court has 
no jurisdiction 
over lands at St. 
Chriſtopher's, 
and a demurrer 
will lie to a bill 
brought here 
for the delivery 
of poſſeſſion ot 
lands there. 


Lands in the 
plantations are 
no more under 
the juriſdiftion 
of this court. 


than lands in Scotland. 


Plantations. 


No impediment is ſhewn to prevent the plaintiff ff. 
bringing his ejectment, for he claims a moiety as tenan 
common, | 


8 JPA As to the general equity, an infant here in England 
foran account bring a bill for an account of rents and profits again 
of rents and pro- perſon who keeps 3 after the death of the inf 
fits, againita anceſtor ; and as the demurrer is only to the bill, ] 
— poſſeſſion take it for granted he is reſiant here in England. 
after the death 

of the infant's anceſtor. 


32 


Demurring for The defendant ſhould not have demurred for want 
want of juriſ= » iſdicti , a 

difion is in- Juriſdiction, for a demurrer is always in bar, and goes 
formal and im- the merits of the caſe; and therefore it is informal 


proper; 2 improper in that reſpect, for he ſhould have pleaded to 


plead to the ju- juriſdiction. 

riſdiction. The delivery of poſſeſſion may be inforced in perſ 
which was the old way; but the writ of aſſiſtance to 
perſons in poſſeſſion, as by way of injunction, are of m 
modern date. | 

Plantations orl- Plantations were originally members of England, 

RIES , governed by the laws of England ; and perſons went 

and ſubje& to Originally ſubject to the laws of England, unleſs in { 

the la vs thereof, TEgulations and cuſtoms, which they have a power 


unleſs in ſome ; 
cuſtoms, which making. 


they have a power of making. 


There have been inſtances of plantation eſtates hl 
ſold in this court, and conſequently this court muſt ha „. 
lo 


power of inforcing a decree for a ſale upon the perion 
dered to convey. 

His lordſhip mentioned the caſe of the widow in Pe 
vania and Hamilton, where there was an order u 
Hamilton to deliver poſſeſſion. 
His lordſhip held the demurrer to be inſufficient, 
therefore ordered the ſame to be over- ruled. 


” 
ER 8 ä 


4 0 
Plea, 
_ Vide title Alien. 
Vide title Anfwers, pleas and demurrers: 
Vide title Papiſt. we 


Vide title Purchaſer without notice. | 
C 


war; 1.15 
e b. Teil. 
Policy of Inſurance, * 


December the 6th 17 39. 


tteux and others v. the Governor and Company of 
London Aſſurance and others. = 


Eaſt-India company's ſervice, was in 1732 at Ben- 
at which time the owner employed Mr. j 


the adventure thereon to commence from hey arrival 
rt St. George, and thence to continue till the ſaid ſhip, 


xe, to ſtay at any port or places without prejudice, 
| that the ſhip was, and ſhould be rated at intereſt, or 
ntereſt, without further account; in conſideration 
reof Halhead paid 151. premium, being at the rate of 
vr. cent. which was the current premium then, upon 
ſhip at and from Fort St. George; and a label of ſuch 
nent was, the 7th of Auguſt 1733, entered in a book, 
llubſcribed by Halhead and two of the directors, and 
policy ſhould haye been made purſuant thereto ; but 
n looking into the policy, it appeared, that by a miſtake 
wlicy was made out different from the label, and in- 
K of the ſhip's being inſured from the time ſhe ſhould 
heat Fort St. George, as it ought to have been accord- 
b the label, the inſurance is made by the policy to 
imence only from the departure of the ſhip from Fort 
berge to London; and therefore the company min, 
In regard the ſhip was loſt in the river of Bengal, an 
in her voyage from Fort St. George to London, the 
ltiffs are not intitled to recover on the policy, and for 
ralon the plaintiffs have brought their bill againſt the 
Wants, the company, to be paid 5000. with intereſt, 
the uſual abatements in caſe of loſs. 

he Eyles came to fort St. George in February 1733, 
K way to England; but being leaky, and in a very 


—_— 


Vide a Atk. 389. $54 to 537. 3 Atk. 195, 196. 282, 1 Burr. 

W 19353. 490 to 495. 3 Burr. Rep. 1241. 1361, 1362. 1400, 

7. 1950 to 1556, 1707 to 1715. 1909 0 1919. 4 Burr. Rep. 

959. 1970. 5 Burr, Rep, 2804. Wa 
: a 


C A 


Casz 238. 
| HE ſhip Eyles, as appears by the bill, late in the If a policy of 


inſurance dif- 
fers from the 
ames Hal- label, which is 
o inſure this ſhip in the London inſurance office for the memoran- 

um or minutes 
of the agree- 
ment, it (hall 


ber ordnance, apparel, &c. ſhould arrive at London, be made agreea- 
iat it ſhould be lawful for the faid ſhip, in the ſaid 1 0 the label. 


546 “] 
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. George, yet that it comes within the rule in equity, iu 


Policy of Inſurance. 
bad condition, upon the unanimous advice of the , 
vernor, council, commanders of ſhips, &c. he falel 
Bengal to be refitted, and after being ſheathed, in her 
turn upon her homeward bound voyage, the ſtruck un 
the Engilee ſands, and was loſt. Evidence was read 
the yore of the plaintiffs, to prove that Bengal was 
moſt proper place for ſhips to refit, and that ſhe went thi 
for that reaſon, and that this was a voyage of neceſ 
and not a trading voyage, for ſhe took nothing on by, 
but water, proviſion, and ballaſt. It was inſiſted by | 
plaintiff*s counſel, that though the policy in that part q 
which is called the riſque, is beginning the adventure f 
and immediately following her departure from Fart 


conveyance, if different from articles, ſhall notwith 

ing be made conformable to articles, and no inſtance 
articles have been altered to make them ſimilar to a ful 
quent conveyance ; and therefore, upon this reaſon 
the policy muſt be made agreeable fo the original agreeme 
or minutes called the label, for merchants rely ſo muchyy 
the label, that the policy is rarely made out in many 
ſtances, unleſs in a caſe of loſs. 

For the defendants, the company, it was ſaid, that 
= did not go directly to Bengal, but to a place c. 

ſſapatan, which was not in the proper road, but 
the benefit of the captain, who ſtaid there ſix days me 
for the ſake of private trading; that the loſs likewiſe 
not at Fort St. George, or on a voyage from thence 
England ; that from Fort St. George to Bengal is al 
zardous voyage; a ſhip might much ſafer make the w 
voyage from Fort St. George to England, and there 
nothing but the ſtrongeſt neceſſity could warrant ſuc 
voyage ; and that it is impoſſible but there muſt be tim 
enough at Fort St. George, which is undoubtedly 
largeſt ſettlement belonging to the Eaſt-India comp: 
to mend a leak, without going ſuch a dangerous vo 
merely to refit. 

Lord Chancellor. This is properly a queſtion at | 
Whether it is ſuch a loſs as is within the terms of 
policy © 
The firſt conſideration is, What was the real agreeme 

2dly, Whether there is any breach of this agreeme 
by a loſs within the terms of the policy? 

Nov the label is a memorandum of the agreement, 
which the material parts of the policy is inſerted, 
maſter's, the ſhip's name, the premium, and the V9 


Poliq of Inſurance. 


the label the words are, at and from; this certainly 
des the continuance at Fort St. George, and in the 
| part of the policy the voyage is deſcribed in the ſame 
ner; but in the latter, according to the conſtant form, 
ints out what ſhall be called the riſque, and the adven- 
there is confined to the departure only from Fort St. 
"1144 4 A 
It # been contended oh the part of the plaintiffs, that 
ght to be conſtrued equally the ſame, as if the words 
ad from were actually inſerted in this part of the 


r is pretty difficult to reconcile the firſt part of the 
ey and the latter; but the label makes it very clear, 
x that conſiders the voyage and the riſque as the ſame, 
| therefore it was only the miſtake of the clerk, which 
tht to be rectified agreeable to the label. 

to the ſecond queſtion, Whether there has been a 
ach or in other terms, a loſs, this is not ſo properly 
terminable in equity. 

Two reaſons have been aſſigned by the plaintiffs 
unſel for coming into this court: Firſt, that the in- 
ee is in the name of a truſtee ; if a truſtee had refuſed 
tui gue truft his name in an action at law, there 
pit have been ſome pretence; but upon this general 
und only of a truſt, I-ſhould at this rate determine all 
kes, without giving the company the advantage of 


*condly, That the loſs is plainly and clearly according 
be agreement, and if it was ſo, to be ſure I might de- 
line it here; but this is far from being the caſe, 

The general principles laid down by the plaintiffs 
ſel are right, as ſtreſs of weather, and the danger of 


nun ling on a voyage when a ſhip is in a decayed condi- 
a and in ſuch a caſe, if ſhe went to the neareſt place, I 
mpaß al conſider it equally the fame as if ſhe had been re- 


d at the very place from whence the voyage was to 


ence, according to the terms of the policy, and no 
NL Mm. 


tis a very material circumſtance that the governor or- 


hy ſhe might not have been equally repaired at 
Wt, Geo , 


lit there is one part of this caſe which differs from all 


& Was to commence. Now the fact is, that the ſhip 
vl, I, 4 M was 


kd the lading to be taken out, to ſhew the neceſſity of 
ltip's being repaired ; but there is not a ſyllable of 


* whatever, and that is, as to the certain time the 
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Tt is not a ſuf- 
ficient ground 
for coming inta 
equity, that an 
inſurance is in 
the name of a 
truſtee, unleſs 
he refuſes the 
ceſtui que truſt 
his name, in an 
action at law. 


If a ſhip is de- 
cayed, and ous 
to the neare 
place, it is the 
{ame as it re- 
paired at the 
place from 
whence the 
voyage was to 
commence, and 
no deviation. 


634 Policy of Tuſurancb. 
was loft in July 1773, three weeks before the time 
making this policy; ſo that clearly the ſhip was not: 
fort St. George at the time the agreement was made, 2 
therefore it is a material conſideration whether this come 
within the agreement. 

For the plaintiffs indeed it is inſiſted ſhe was at fort $ 

George the February before, in her voyage to Englan 

and that as ſhe went out of neceſſity to Bengal for the fa 

of repairing, that circumſtance mult be laid intirely out 

the caſe, and the commencement of the adventure mu | 

dated from this February, when ſhe came with full | 

tention to proceed for England. This obſervation, pe 

haps, may be à very material one, but it is proper m 

chants ſhould determine what is uſual in theſe caſes, 

A queſtion aroſe upon ſettling the iſſues, Whether t 

words in the riſque, beginning the adventure from 
L 548 ] immediately following her departure from Fort St. Georg 
could not, according to the natural conſtruction, be 

ferred to her firſt arrival at Fort St, George in her way 


| _ 
Where there are Chancellor. There was a caſe before me, upot 
the words at trial as Guildhall, where the owners of this very 
1 1 Eyles were plaintiffs, and the Royal Aſſurance comp: 
arrival is im- defendants; and it was then debated, Whether the wo 
plied, . al- at and from Bengal to England meant the firſt arnya 
Roodinpolicies, the ſhip at Bengal? and it was agreed the words fir 
rival were implied, and always underſtood in polici 
for theſe reaſons his lordſhip directed the iſſues in the man 
hereafter mentioned. | 
2 _— It was inſiſted by the counſel for the company, 
ſhip, when he Halhead, at the time he came for the policy, ſhould h 
feiches the po- compared it with the label, that in caſe of a variation 
5 might have been rectified upon the ſpot, before he tt 
with the label. away the policy; and therefore the difference, thoug 
material one, muſt now prevail. | 
There is no colour for this objection, becauſe Hal 
was a mere agent or ſervant to the owner of the ſhip, 
not at all neceſſary that he ſhould be ſo exact as to c 
pare the label and policy at the time he fetched it. 
His lordſhip ordered the parties to proceed to à tt 
law in the court of Common Pleas in London, the 
term, upon the following iſſues : ; 
Firſt, Whether by the label, whereon the policy 
made out, it was agreed or intended, that the advel 


on the ſhip Eyles ſhould begin from and immediate 
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firſt arrival at Fort St. George, in her homeward- 
ound voyage, or at any other, and what time? 

Secondly, Whether the loſs in July 1733 was a loſs 
ring the voyage, and according to the adventure which 
agreed upon, or intended to be infured by the ſaid 
del or memorandum ? | | | 
VB. On a trial at Guildhall the jury found againſt 
the company on both iſſues, 


g—_—_— * - T 


1202 tions, 

Yat what time poztions (hall be raiſed, oz re⸗ 
erſionary eſtates oz terms ſold koz that purpoſe, 
1 =) Rule as to the convderation, 
Way | 3 5 * 

At what time poztions ſhall be rafſed,* oz re. 
y oronary eftates oz terms fold koz that purpoſe, 

| Michaelmas Term 1737. 

irſb Stanley v. Stanley, cs 259, 
ohicie 


Twas in this caſe laid down by lord chancellor, as a Where there is 
general rule; that if there be a term for years, or other 2 term for years 


Kal for raiſ 
e limited to truſtees for raiſing portions for daughters, q,,.p....- por- 


le at a certain time, which is become a veſted intereſt, tions, payable 
hall not ſtay till the death of the father and mother, t © certain 


: 0 0 : time, and a 
ts lome intention appears to poſtpone it; and if there senen intereſt, 
5 the court will always take notice of ſuch intention, they ſhall not 


: g : ſtay ull the 
poſtpone it accordingly; and the latter caſes, as . 


dme v. Berkley, 2 Vn. 484. and others, ſhew the and mother; 
twill lay hold of very ſmall grounds, that ſpeak the but the court 


lt of the parties, to hinder the raiſing the portions in 1 


le of the father and mother. + cumſtance in 


a lettlement 
bews an intention to poſtpone the raiſing them in the life of the ſather and mother, 
+ Corber v. Maidwell, 2 Vern. 640. 


ms declared by his lordihip; that the three daughters, 
Milfs in the py cauſe, are not intitled to have either of 


"2Atk, 131, 132. 354 to 358. 457. 3 Ak. 416, 117. * 
4M 2 their 


Portion. 
their portions of 80007. or intereſt, or maintenance 


reſpect thereof, raiſed out of the reverſionary ter 
five hundred years during the life of their mother, 


m 


November the 17th 1738. 


Edmund Okeden, Ei; — — Plaintif 
William Okeden, an infant, and heir appa- 


rent of the plaintiff, by his guardian, Defendan 
Casz 260, and ſeveral others, — e 


N WILLIAM OKEDEN deceaſed, being ſeiſed 
ew nan fee of a conſiderable real eſtate, ſubje& 8 a ter 
imply chat it fix hundred years, created by his marriage ſettlement,; 
* 2 which was veſted in truſtees for raiſing 50001. after 
may be raiſed death, for his daughter Mary, wife of William Glif 
_ —— rents did, by his will dated the 3oth of January 1717, di 
10 IA < that his debts, legacies, and funeral expences, and 
amounts to that the 50001. ſhould be raiſed and paid out of his perk 
tum, * eftate ; but if that was not ſufficient, he deviſed to) 
ter Bond, &c. and their heirs, his lands in Corſe Pt 
« Penlick, &c. in truſt to ſell the ſame, or a part the 
«© to pay his debts, Tegacies, and funeral expences, 
< alſo the ooo. and ſuch part as ſhould not be fold, 
„ deviſed to the ſame utes as his manſſon houſe, 
« which by his will, together with all other his lands 
c deviſed to the ſame truſtees for five hundred years 
<< truſt to receive the rents, iſſues and profits, and to: 
<« ſuch part thereof as they ſhould think fit yearly in 
education, placing out, and maintenance of his two 
* tural ſons, the plaintiſt, and defendant William Ol 
until they attained twenty five years, and for n 
* 50001. the plaintiff's portion, if he ſhould live ty 
ce age, and to apply yearly ſuch ſums as are neceſia 
te the ſupport of the manſion-houſe, &c. and to pay 
« Morgan 507. a year for life; and after the expirati 
<« the terin, he deviſed the ſaid premiſes to the detent 
< the plaintiff's' brother, in ſtret ſettlement, remainde 
<« the plaintiff in the ſame manner, remainder in fee 
* own right heirs, and made the truſtees executors.” 
The teſtator died in September 1718, leaving 
Gliſſon his only legitimate iſſue, who with her hull 
died ſoon after inteſtate; and upon their ſo dying, 
two daughters became intitled, as their repreſentative 
the ſaid 50001. and intereſt from the teſtator's deal 
alſo the reverſion in fee of 'the real eſtate. 
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The bill charges, that the plaintiff hath applied for pay- 
of his 5000/7. and that the defendant Okeden, being 
«into poſſeſſion of the truſt eſtate by the truſtees of the 
be hundred years term, before his age of twenty five, had 
ver fince applied the rents and profits thereof to his own 
& and\refules to conſent to a fale to ſatisfy the plain- 
s demand, and therefore prays that ſuch part of the 
kid eſtate may be ſold as will ſatisfy his demand, and that 
te defendants, the daughters of Mary Gliffon, may be paid, 
bd the eſtate diſcharged of their demands. | 
The principal queſtion was, Whether, upon the con- 
Ion of this will, the court can decree a ſale of the truſt 
ute? 
Lord Chencellor. The intention of the teſtator is 
kr to me, that the ſum of 5000/7. was to be paid out of 
erents and profits, and not from an abſolute fale, unleſs 
hm mere neceſſity ; and what the court would do in ſuch 
aſe, is another conſideration. The directing the 
ſees to pay yearly, money for the repairs of the man- 
n houſe, farm houſes, plantations, &c. is a ſtrong in- 
ation that the truſtees ſhould keep poſſeſſion, till the de- 
ant William Okeden arrived at his age of twenty five. 
b not think that the directing a groſs ſum to be raiſed, 
ll neceſſarily imply that it ſhall be raiſed at once, and 
bs was ſettled in the caſe of Evelyn v. Evelyn, 2 Wil- 
291. for it may be raiſed out of the rents and 
Ats, and ſo laid up till it amounts to that ſum. The 
of twenty five in this will, is the time fixed for the 
ment; but I do not think it the time fixed for the 
lng, for the teſtator has directed, if there ſhould be any 
pus, that it ſhould be paid to the reverſioner; and the 
tural conſequence would have been, if William Okeden 
died before twenty five, that what had been received 
tof the rents, would have been the money of the re- 
loner, and maſt have been paid over to him. Whether 
eltator computed right as to the value of this eſtate, is 
material, for the view and intention is to be regarded 
Wy. The conſideration is, how far this court will control 
tonginal and natural import of the teſtator's words, fo 
Ito decree a ſale. 2 
There have been a great many ſtrong caſes cited to this 
tle, but they do not come up to the preſent caſe; the 
ne caſe of Brooks v. Banks, the ſecond, Ivy v. Gilbert, 
Withers, Prec. in Chan. 58 3. and 2 Vins. 13. Jones v. 
men, before lord chancellor King, Trafford v. Aſton, 
v. Alkham, 2 Fern, 26, The cafe of Sheldon v. 


Dormer, 
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Dormer, goes upon the point of W that the am 
rents and profits would not in a vaſt tract of time pay t 
money ; beſides, in that caſe the very ſale of the eſtate; 


8 ſelf would not anſwer the 4000. charged upon it. 


Ivy v. Gilbert is not a caſe in point for the defend 


the reverſioner; and indeed it is impoſſible that theſe cf 


This court lays 
great ſtreſs 

u a particus 
05.7 ah being 
appointed for 
the payment of - 
a portion, an 
have enlarged 
the power of 
truſtees to raiſe 
it within the 
time. 


ariſing upon wills ſhould tally in every reſpect, yet it d 


tainly is a very ſtrong caſe in favour of the reverſioner. 


has been truly ſaid, that this court have laid great ſt 
upon a particular time being appointed for the pr 
ment, and have enlarged the power of truſtees, in or 
to raiſe the money within the time. Therefore here 
ſurplus profits over and above the 50. per annum annui 
and the maintenance to Edmund, ſhall be applied towa 
the diſcharge of the 5000/. but if the ſurplus profits 

not be ſufficient to anſwer the purpoſe, then I ſhall 


ſtrongly inclined that the eſtate ſhall be (old to make up 


deficiency, | | 
It is abſurd to ſuppoſe that the defendant William 0 
den was entitled to be let into poſſeſſion before he 


tained his age of twenty-five, as both he and his bro 


were to have a maintenance till that age ; and therefore 
truſtees, by letting him into poſſeſſion of the rents andp 
fits before that age, have abuſed their truſt ; for as tl 
have managed, how was it poflible that the 5ooo!. 0 
be . by the time the plaintiff came ta the age of tu 
- five ö | 
v I will not immediately decree a ſale, till the truſtees 
accounted for the ſurplus rents and profits; for it is 
the reverſioner ſhould ſuffer by the ſale of the eſtate, vi 
it might have been quite cleared, if the truſtees had fal 
fully executed their/truſt. | 
His lordſhip orgered it ſhould be referred to a maſter, 


take an account of the rents and profits of the truſt e 


deviſed . ruſtees for the term of five hundred years, acc 
ed from the death of the teſtator William Okeden, 

the defendant William Okeden attained twenty-five ye 
that have been received by the truſtees, or by the de 


dant William Okeden, and his lord/hip declared, that 


defendants the truſtees are anſwerable for ſo much the 
as have been received by the defendant William Okede 


November the 24th 1738. 


k:delphia Boycot, Sophia Cotton, Heſter 

aria Cotton, and Sidney Arabella Cot- 

bn, the four ſurviving daughters of fir > Plaintiffs, 
Thomas Cotton, baronet, deceaſed, and | 
lene Philadelphia hig wife, 

Nobert Salisbury Cotton, Linch Salif- J 

jury Cotton, Cotton King, and Join Defendants, 


ew, „ | Cs 261, 
indenture of the 27th of July 1687, ſir Robert ode is 


Cotton and dame Heſter his wife did covenant to levy charge an eſtate 
g to truſtees, and their heirs, of the copyhold meſſuage with a groſs | 
lewenez, and lands thereunto belonging, and of ſeve- _ — 
ates in Denbeighſhire therein mentioned, to the uſe charge an eſtate 
Robert and dame Heſter for their lives, and the life of with iniereſt 
irvivor, without impeachment of waſte, remainder to vie 
mas Cotton their ſecond ſon, remainder to truſtees to 
we contingent remainders, to the firſt and other ſons 
omas in tail-male, and after divers remainders, to 
e of dame Heſter and her heirs, with a proviſo, that 
as Hd be lawful for Thomas Cotton, or any other te- 
J. en tail in poſſeſſion, after the death of fir Robert and 
dy any deed or will executed by them reſpectively, 
kpreſence of three or more witneſſes, to limit any part 

ces He fame lands, not exceeding 500. a year, to a wife 
is Hie, for her jointure, and a power alſo for Thomas 
e, and the other tenants in tail in poſſeſſion, to charge 
d furt of the lands not exceeding 500. a year, for por- 
(for his younger children, ſubject to a power of reva- 
aſter, Win fir Robert and dame Heſter, and the ſurvivor of 
uſt e by deed or will. . | 
s, cut 1690, Thomas Cotton, then become the eldeſt 
en, fr Robert, intermarried with Philadelphia Lynch, 
ve Je indentures of leaſe and releaſe in 1701, fir Robert 
e de ned that Heſter ſhould levy a fine of the premiſes 

that WO mentioned, to the uſe of Thomas Cotton, (after- 

the fir Thomas) for life, with power to commit [ 55 
ceo remainder to truſtees to preſerve contingent remain- 
Remainder to Philadelphia for her jointure, remainder 
Rees for five hundred years without impeachment of 
remainder to fir Robert Cotton in fee: 
term of five hundred years was in truſt, that if 
Ws ſhould die leaving any daughter or daughters, or 
younger 


V3 
kd 


The principal Dame Heſter died in 1709, and fir Robert Cotton 
of a portion to December 1712, without revoking or altering the uſe 
— —— the deed of the 27th of July 1687, leaving ſeveral e 
to daughters at dren, particularly Thomas Cotton, his then eldeſt 1 
1 who entered upon the eſtates limited in uſe to him, by 
imer eld at fe deed of July 1687, and had twelve children by Phila 
per cent, per phia z and being minded to increaſe her jointure, exe 
S a deed- poll, dated the 31ſt of July 1714, whereby be 
i Os the limit the capital meſſuage, with the lands and appu 
payment there- nances in Lewenez, and ſeveral other lands in Denbe 


of. 


ought not to p 
accumulate till phia and her 


the portions are; IC f vi6on ff 
payable, Lo Increaſe of her jointure; and as a further pro 


paid annual- younger children, did execute another deed-poll, 6 
ly ; for it is 


— <A July 1687, and that of the 31ſt of July 1714 


The intereſt ſhire, whereunto the power did extend, and which 
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younger child or children by Philadelphia, living 2t f 
death, it ſhould be lawful for the truſtees; or the ſurvive 
or the executors of the ſurvivor, by rents and profits, 
by demiſe, moftgage or ſale of the term, or by fell 
timber, or by any means they ſhall think fit or moſt f 
the advantage of ſuch ybunger children, to raife ſuch fur 
of money for the portions or yearly maintenance of fu 
children, videlicit, if there ſhould be a ſon, and butt 
younger child, 3ooof. and if two or more younger 
dren; then 50001. to be equally divided, to be paid tot 
daughters at eighteen or marriage, which ſhall firſt hy 
pen, and to the ſons at, twenty-one ; and till ſuch pe 
tions ſhould be payable, ſhould pay to ſuch younger c 
if but one, 60J/. a year, and if more, pol. apiece at La 
day and Michaelmas, provided, if any daughtet or daug 
ters ſhould have attained eighteen, or be tnarried, in 
life of Thomas Cotton, and their portions unpaid; « 
any ſon ſhould: attain twenty-one in Thomas Cotton's li 
time, and their portions unpaid, then the portion bf [ 
child or children ſhould be paid to them if twelve mo 
after the death of Thomas Cotton, ot as ſoon after; 
as might be, and in the mean time the ſaid 60. andy 
yearly, or the intereſt of their portions for a mainten 


then under the yearly value of 5oo/. to the uſe of Phil 
affons, after his deceaſe for life, as 2 


the 1ſt of Auguſt 1714, reciting the deed of the 27% 


| the mean time, that he, in purſuance of the power given him at. * 
till che principal portions for younger children, did charge the ref Tut 
ö meſſuages, lands and premiſes comprized in the 


denture of the 25th of July 1687, and nt limited! 
ſaid deed- poll to his wife, and after her dzceaſe did 
the ſeveral premiſes and appurtenants therein menu 
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the ſum of 6757. for the portion of his ſon Stephen; 
for John — Cotton; 675. for Lynch; 675“. 
the plaintiff Philadelphia Boycot; 67 5/. for the plain- 
F Heſter Maria; 67 5. for Sidney Arabella; and 675/. 
Vere; ſuch portions to be paid to ſuch children as 
ud have attamed twenty-one before his death, within 
year after his death, and to ſuch child as ſhould be 
kr twenty-one at his death, to be paid to his ſon at 


which ſhould firſt happen, the reſpective portions t2 
51 with intereſt at five per cent. per annum from his 
to the payment thereof. Sir I homas Cotton died 
2th of June 1715, and appointed dame Philadelphia 
executrix of his will, and left nine children, Robert, 
i fir Robert, Stephen, John, Lynch, the plaintiffs, 
Jalſo Vere. In 1716, dame Philadelphia intermarried 
Thomas King, eſquire, ſince deceaſed ; and by the 
of fir Thomas Cotton, the plaintiffs, and alſo John 
bury Cotton, became intitled to their ſhares of the 
bl, with intereſt from eighteen, and to the ſum of 
bl. apiece, limited to them by the deed of the 1ſt of 
buſt 1714, with intereſt from the death of fir Thomas. 
lidelphia had two children by Mr. King, Thomas and 
bn King. In 1727, Stephen Cotton died, having 
& his will, and appointed Robert Saliſbury Cotton his 
bet, ſole executor, and reſiduary legatee. On the 21ſt 
March 1728, John Saliſbury Cotton, being above tiwen- 
died inteſtate and unmarried, having received very 
if any of the ſaid ſums, and adminiſtration was 
ed to dame Philadelphia his mother. About Septem- 
1730, Vere Cotton died inteſtate and unmarried, at 
we of ſixteen, having received very little, if any, of 
res due to her of the ſaid ſeveral ſums, and admini- 
an was granted to Philadelphia her mother, Dame 
kdcphia, Thomas King the elder, Lynch Cotton, 
lle plaintiffs, - came to an agreement, dated the ad of 
mr 1734, whereby Thomas King, and dame Phila- 
in conſideration that the plaintiffs had agreed to 
Wall their claim on account of the perſonal eſtate of 
Cotton, and the rents of the Denbighſhire 
& Teteived by dame Philadelphia after her marriage, 
Ne to convey to the plaintiffs all their right and in- 
n the perſonal eſtate of John Saliſbury Cotton, and 
Cotton. Thomas King the elder died about Janu- 
$134-5, having bequeathed his perſonal eſtate to dame 
> Pia, and appointed her ſole executrix, | 
1 1 4 N | In 


Mone, and to his daughters at twenty-one, or mar- 
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in equal ſhares, and appointed them her attornies to 


brought their bill againſt ſir Robert Saliſbury Cotton; ; 


maintenance, for there may be no other. This cou 


Portions. 


In purfuance of the agreement abovementioned, hy 
deed dated the 28th of March 1735, Philadelphia affen 
to the plaintiffs all her parts and proportions of the per 
eſtates of John Saliſbury Cotton, and Vere Cotton, wii 
were veſted in her, To hold to the plaintiffs, as their eſt 


ceive the ſame. 

The plaintiffs having attained the age of eighteen, þ 
the truſtees, praying that their. portions may be raiſed 
paid in purſuance of the deed in 1701, and alfa the 6 
apiece, charged on the eſtate in Denbighſhire, with int 
from the death of fir Thomas Cotton, and alſo for 
plaintiff's ſhares of the eſtate of fir John Saliſbury Cat 
with intereſt from his age of twenty-one, and alſo fort 
ſhares of the eſtate of Vere Cotton. 

Lord Chancellor. It is admitted in the cauſe, that 
whole of the lands charged did not amount to above g 
2 annum; that V ere Cotton, one of the daughters d 

homas Cotton, died at the age of ſixteen, and that 
Saliſbury Cotton, one of the ſons, died at or about 
age of twenty-ſeven. 

The firſt queſtion is, Whether fir Thomas Cotton 
charge intereſt? The ſecond queſtion, Whether he 
ſo charged it, that it may be annually received ? or whe 
it muſt be accumulated and paid by way of principal 
at the age of twenty-one ? * The third queſtion, Whe 
the ſum of 675/. was transmiſſable at the death of 

Vere Cotton at ſixteen, or ſinks into the real eſtate for 
benefit of the reverſioner ? 

As to the firſt queſtion, I am of opinion, that fir 
mas Cotton could charge the eſtate with intereſt ; for 
there is a power to charge an eſtate with a groſs fun 
likewiſe implies a power to charge it with intereſt, be 
it may be neceſſary that intereſt ſhould be given by 


* 
AMA 


Nied. 
dye, 


WH 


been ſo liberal in their conſtruction, that they have? 
ged land with intereſt, even before the portion has va 

It was objected by the counſel for the defendant fi 
bert Saliſbury Cotton, that this is a power to chaly 
eſtate in reverſion only; and it has been truly ſad, 
this. court had been very careful, that real eſtates 
hands of the heir ſhould not be overburthened. B 
rule does not prevail in the preſent. caſe, becauſe it i 
by the ſettlement in 1687, that regard was paid to the 
ſexvation of the eſtate for the reverſioner, the intent 


Portions. 643 
e chiefly to make a large proviſion for younger children, 
fir Thomas Cotton has ſubſequently charged the whole 
e of the eſtate for portions. 
fir Thomas could therefore exhauſt the whole eſtate, 
charging of principal ſums, then where is the difference, 
the exhauſts it by charging partly intereſt, and partly 
Incipal, or by principal only? | 
&s to the ſecond queſtion, I am of opinion, that the 
zeſt ought not to accumulate, but to be paid annually ; 
when it is given at the rate of five per cent. the natural 
Auction is, that it ſhould be paid annually, and be- 
pes due every day; for it is given as a recompence in 
mean time, till the principal is due. 
to the third queſtion, I am of opinion, that Mrs. Vere 
kton's ſhare of 67 5/. ought not to be raiſed, but ought 
Ink for the benefit of the heir. It is ſettled now, wie- Whether * 
x the portion charged upon land be given with or with- 1 _— wa 
ntereſt, by deed or by will, if the perſon dies before with or without 


we at which it becomes payable, it ſhall fink into the GET - 42 


the perſon di 
before it becomes payable, it ſhall ſink br the cine. 


ie caſe of Cave v. Cave, 2 Vern. 508. has been much [556 
d on by the counſel for the plaintiffs, in ſupport of The caſe of 
opinion, that the principal ought to be raiſed, not- Cen. Cave, 
itanding the death of Mrs. Vere Cotton at her age of i. tireif mit. 
in that caſe Mr. Vernon ſtates it, That A. de- taken by the re- 
ied 4000. to his ſon to be paid at his age of twenty- Poster: for as it 
e, and intereſt in the 8 nd be to og — RP 
minte and directs the 4000. to be raiſed out of was ſearched 
truſt eſtate: the ſon dies under twenty-five, held by bainels <ban- 
Lkeeper Wright, to be a veſted legacy, and that it it is impoſlible 
nt to his executors.” there could be 
This caſe, as it is reported in the books, is an autho- a queſtion in 
point; but I have ordered the regiſter to be ſearched, which the book 
81t is there ſtated, it is inpoſſible it could be made a flates. 
won in the cauſe : I am very ſorry to find, that the 
Ns of ſo able a man ſhould be fo imperfect, and come 
— manner. 
Mere a portion is given, payable at a certain age to & portion given 
perſon, and if that — 4 limited over to — 4. ” 7 —- = 
wit mentioning any age when it ſhould be paid, if the and if he dies, 
i before the time of payment, it veſts in the ſecond he e | 
4 4 for it is to him a new 177 | tioning any ages 
| of Bruen v. Bruen, in 2 Fern. 4.30. goes a if «be firſt dies 
j before the time 


of payment, it 


Ny to overturn his own authority of Cave v. Cave, 
4 N 2 and 
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veſts in the ſe- 


cord immedi. - 


ately, 


Jackſon v. | 
Tand, 2 Vern. 
424. is an ano- 
malous caſe, 
and Lord Hard- 
. wicke declared 
he ſhould lay 
no ſtreſs upon 


Where there is 
2 power of 
charging inte- 
relt, it ſhall be 
confidered as 
maintenance. 


If a younger 
brother has a 


proviſion under cannot help allowing him ſomething for maintaining 


[ 557 ) 


a ſettlement, 
and lives with 


the elder, whoſe eſtate ſo charged, he ſhall have an allowance for his mal 


eſtate is charged 
with the por- 
tion, he ſhall 
have an allow- 
ance for this 
maintenance 
out of the inte- 
reit due, 


did therefore order the plainitiff's bill, as far as it ſees 
have the 675/: raiſed for the portion of Mrs. Vere Co 


.<©- inheritance, and not be raiſed for the beenfit of its 


Portious« 
and as it is reported in Prec. in Chan. 195. is exaQy ri 
The caſe was, a “ term. created by a marriage- ſetileme 
« to raiſe zoool. for daughters, partions,. within ty 
* months after the death of the ſurvivor of huſband an 
wife: the daughter of the marriage dying at the a 
« five years, and the portion being te be raiſed aut of lay 
& it ſhall not be raiſed for her adminiſtrator, but the jp 
«« tereſt or maintenance the child was intitled to ſhall. 
cc raiſed.” 4. | | | | * | 

This comes extremely near the preſent caſe : there is; 
authority too in lord Cowper, exactly in point: the caſe 
Tourney. v. Tourney, Prec. in Chan. 290. There | 
e marriage-ſettlement a term is created for raiſing 400, 
“ pigee for yaunger children, to be paid them within 
« year after the father's death, and with intereſt from 
death; one of the children dies after the father, 
* within 8. year 12 his death, the portion not bei 
<« raiſed ; held by lord Cowper, that it ſhould fink in f 


s preſentative.” Jackſon v. Farrand, 2 Vern. 424 
quite an anomalous caſe, and I lay no fort of fin 
upon it, 

There will ſtill a queſtion remain as to the interell 
Mrs. Vere Cotton. Fo 

Lam of opinion, as there was a power of charging! 
texeſt, that it ſhould be conſidered as maintenance; 
gi of intereſt is the ſame thing as giving an exp 
matttenance, and whoever has maintained the daug 
will be intitled. L 
As to the fix years Mr. John Saliſbury Cotton i 
with his brother, if ſir Robert Cotton inſiſts upon 


ſo long; for if a younger brother has a proviſion unde 
ſettlement, and lives with the elder, who is intitled to 


tenance. © In this caſe his lordſhip directed fir Robert's 
lowance for the maintenance to be paid out of the inte 
due to Mr. John Saliſbury Cotton, upon his ſhare of 67 

His lordſhip declared, that Mrs. Vere Cotton dying! 
fore ſuch time as her portion becomes payable, the prin 
ſum of'675/. ought not now to be raiſed, but muſt 
into the effate charged therewith, for the benefit of the 
fendant fir Robert Saliſbury Cotton, the heir at Jaw * 


Portions. 


ind as to the reſt of the cauſe, decreed that it be re- 
to the maſter to take an gccount of what is due to 
plaintiffs for their original portions of 67 5/. apiece un- 
lde deed of the 27th of July 1687, with intereſt for the 
r at 51. per cent. from the death of fir Thomas Cot- 


account was directed to be taken likewiſe, of what is 
for the ſhare of Mr, John Saliſbury Cotton, of the 
jof 5000. provided for the portions of the younger 
ren, under the marriage-ſettlement of 1701, with in- 
{to be computed after the rate of four per cent. from 


one, except when he was maintained by his bro- 
nd then the maintenance to be ſet againſt the in- 


nd it appearing there was no maintenance for Mrs. 
Cotton during her life, except the intereſt directed 
he deed of 1687, his Iordſhip declared, that a reaſon- 
Jlowance ſhould be made for her mentainance dur- 
ter life, 2 to the intereſt of her portion of 675. at 
Jer cent. from the death of fir Thomas her father, and 


Vere Cotton's ſhare of the 5000!. excepted) to be 
i by ale of the lands and premiſes, comprized in the 
of the. xſt of Auguſt 1714, ſubject to the jointure of 
Thikdelphia, and out of the money ariſing by the ſale, 
creed that the plaintiffs ſhould be paid their original 
ons of 67 fl. together with intereſt for the ſame as 
Wd; and as to the portion of 6757. given to John 
bury Cotton, he ordered the ſame to be divided into 
qual parts. 

Mas to what ſhall be found due for the fhare of John 
fury Cotton in the 5000/7. provided by the ſettlement 
17th of July 1701; it is decreed, that the fame be 
y mortgage, or ſale of part of the eſtate charged 
Uſe portions, ſubject to lady Philadelphia's jointure. 


- 


1 (C) Rule as to the confideration, 
Auguſt the 1ſt 1744. 
Ex parte Marſh. 


ltle Bankrupt, under the diviſion, The conſtruction 
the flatute of 21 Jac. 1 cap. 19. with reſpec? to 


irupt's poſſeſſion of goods after aſſignment. 
© Vide title Conditions and Limitations. 


1 


CAP. 


ime of John Saliſbury Cotton's attaining the age of 


therefore _ decree the ſeveral ſums beforementioned - 
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C Ap. XIII. 
Power. 


8 Whether well erecuted, oz not. 
Ok the right execution of a power, and wh 
the deke ok it will be ſupplied, 
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(A) Whether well executed, or not, 
At the Rolls 17 39. | 
Ges ats. | 7 Molton v. Hutchinſon. 


J. C. by wil JOHN CUTLER, by his will deviſed the ing 
evites the pro= and produce of rooo!. South-Sea ſtock to Free 


duce of 16001. 


S. S. tockzo Cutler for life, and gave him a power to diſpoſe of 4 
F. C. for life, thereof, by any writing ſigned in the preſence of f 
power to dil. credible witneſſes; and in caſe Freeman Cutler mad: 
poſe of 4ool. ſuch appointment, he deviſed the 4007. over to a > 


| thereof, by any Freeman Cutler made his will, and thereby gave f 
zu che prefer legacies, and then deviſes the reſt and reſidue of his 
\ of three wit- ſonal eſtate amongſt his neareſt relations: The gig 


neſles, andif wat, Whether this 400l. paſſed by that deviſe of the rej 


F. C. made no q 
appointment, and was a good execution of the power? 
| the 400l. was Nau 53% | | | 
| de viſed over to a charity. ; 
F. C. made his will, gave ſeveral legacies, and then deviſes the reſidue of his pe 
eſtate amongſt his neareſt relations; held to be no execution of the power, and that the 
did not paſs by the deviſe of the reſidue. - | OP 


Parol evidence not allowed to prove F. C's intent to diſpoſe of the 400l. 


[ 559 ] Parol evidence was offered to prove it was the inte 
Freeman Cutler that the 4oo/. ſhould be diſpoſed d 
his will, but was not allowed. -, 

The maſter of the Rolls, though he acknowledge 
man might execute a power or appointment without | 
cularly reciting it, yet here he held this was not an e 
tion of the power, but the 4007. muſt go over acc 
the will of the firſt teſtator. W 


ae 
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. Vide 2 Ack. 88. 172. 353- 358. 414, 505+. 3 Alk. 19h 
2 Burr, Rep. 1136, 1144 to 1148, Al 


Auguſt the 1ſt 1744. 


zarte George Caſwall; in the matter John 
Caſwall, a bankrupt. 4 SO CE” 
| | 48 263. 


IR George Caſwall, the father of the petitioner and & Peren may 
ee a copyhald chats, lying at Sen 
wdford in Eſſex, to William Billers, and another it, but neceſſary 
in, to the uſe of the wife of fir George Caſwall for RENE a> 
and after his death, to pay the rents and profits to all which be diſ- 
children equally, and then in truſt to ſuch uſe or uſes poſes of. 
George ſhall by deed or will appoint ; and for want 


Ich appointment, then to his ſon John Caſwall and 


ly Caſwall is dead, and fir George upon the 26th of 
buſt 1742 makes his will in the preſence of three wit- 
8, in which there is the following clauſe ; „As to all 
be reſt, reſidue, and remainder of my effects, real and 
gonal, of what nature, kind, or quality ſoever, I 
we to my ſon George Caſwall, in full bar and ſatisfac- 
on of what he may claim by virtue of the cuſtom of 
don, or otherwiſe.” The teſtator died ſoon after, 
John Caſwell at the time of making the will was dead. 
orge Caſwall by his petition prays, that Thomas 
[the affignce of the eſtate and effects of John Caſ- 
under the ſeparate commiſſion of bankruptcy iſſued 
It him, may take a proper conveyance of the copy- 
thnds at Woodford, in the petition mentioned from 
wamiſſioners, and that he might thereupon duly ſur- 
rand paſs the ſame to the petitioner and his heirs, or 
le petitioner ſhould direct and appoint. 
It, Brown, who was counſel for the petitioner, inſiſted, 
ir George Caſwall had by will made a proper appoint- 
to the petitioner, and that the aſſignees under the 
multon againſt John Caſwall the eldeſt brother of the 
mer, ought to deliver the poſſeſſion accordingly : he 
ord Ferrers's caſe, and Bainton v. Ward, April the 
Vit, to ſhew the preſent is like thoſe caſes, becauſe 
ape had a power to diſpoſe of it abſolutely. That 
to be conſidered as an intereſt or eſtate in fir George 
and not as any part of the eſtate of 1 
and compared it to the caſe of Carr v. Elliſon, 
bite 6th 1744, where Mr. Carr by his will deviſed 
= in general words, without particularizing the 
old, and yet held by lord chancellor that it paſſed. 


ht 


Poꝛver. 647 


— — —-?—— — — 


648 5 Pozver. 


60 Mr. attorney-general for the creditors of John Cr 
{ 560 ] who became a bankrupt in 1741, ſaid, 2 2 
Mr. Brown were not * · to becauſe there the a 
was actually executed. | 
Lord Chancellor. The caſe of lord Ferrers ig: 
extraordinary determination, becauſe the known i 
law is, that if a power is executed, the perſons tile 
virtue of that power only, and not under the appointe 
when he has once appointed, he has nothing more 
with the eſtate, and therefore they need not derive thr 
Him. The inference from the circumſtance of the 
being a bankrupt is not to be regarded, for I muſt 1 
ſuch conſtruction as if John Caſwall was living, and 
bankrupt. | 
The queſtion is, Whether this be a good executi 
the power? what a court in a judical way may do, is 
ther matter; but in this ſummary way, as I am at pr 
adviſed, I am of opinion it is not a good execution o 
power. The material thing is the limitation over 0 
copyhold in the ſurrender ; what is the effe& of 
Ws der is an eſtate actually veſted in John Ci 
and nothing but an appointment executed could diy 
7 of him; and this would have been the confiral 
if it had been a legal eſtate ; and though it is a truſt 
et in this court ought to be conſidered and conftru 
the ſame manner, and therefore is no more than an & 
for life to fir George Caſwall, remainder in fee to | 
Caſwall, ſubject to be defeated and opened, on ap 
appointment, by fir George Caſwall. Though a man 
execute a power without reciting, or taking the leaſt i 
_ of the power, yet it is neceſſary he ſhould mentio 
eſtate which he diſpoſes of, and muſt do ſuch an 
ſhews he takes notice of the thing which he had a po# 
diſpoſe of. Sir George Caſwall had other lands on 
the deviſe to George Caſwall might be ſatisfied. 
Freehold lands If a man deviſes all his lands and tenements, on!y 
enly will paſs hold land will paſs, and not copyhold ; yet if he hs 
by en 8 thing but copyhold lands, they ſhall paſs : ſo where 
not copyhold, hold lands and leaſehold lands are deviſed, if there 
unleſsteſtator Other than leaſohold lands, they ſhall paſs by the" 
grade ur g but d and tenements, But here is nothing that 1s 
Leaſehold, if deſcriptive of the thing which ſir George Caſwall! 
there areno 0- power to diſpoſe of but what is applicable to other 6 
N ug of which fir George was ſeiſed, and of which het 
lands and tene= equally diſpoſe. 2 
ments, l I do therefore order the petition to be diſmiſſed, 


K 


| Power, 649 i | 


\ Of the right execution of a power, and where [ 361 
* ay detec of it will be (upplied, } 


November the 12th 1739. 
Hervey v. Hervey. Car 264. 


DWARD HERVEY the father, by 4 ſettlement It was agreed in 
made on his own marriage with his firſt wife, the <2#fideration of 
ther of the defendant Michael Hervey the ſon, was NG 
ant for life of the family eſtate, which was very large, the father of the 
þ a power to make a jointure on a ſecond wife, of 600/, nenden on 


ann. remainder in tail to his firſt and other ſons. that he ſhould 

ate poſſeſſion of part of the eſtate; and as to the remainder, it was to — E 
x for life, with a power for him to make a jointure of ſuch of the lands as he thought 
er, not exceeding 600l, per ann. remainder to the ſon in tail, remainder over, and the 
zent was made accordingly. 

In the marriage of the defendant the ſon, it was agreed 

ta recovery ſhould be ſuffered to bar the uſes of the 

ner ſettlement; that in conſideration of 50001. part of 

portion paid to the father, the defendant ſhould be put 

immediate poſſeſſion of part of the eſtate; and as to the | 
Fit was to be ſettled on the father for life, with power 11 
him. to make a jointure of ſuch of the lands as he {1 
ght proper, not exceeding 600l. per ann. remainder | 
the ſon in tail, remainder over, and the ſettlement was 

Ke accordingly. 

lervey the father, before his marriage with the plaintiff By a deed of 
ſkcond wife, whoſe maiden name was Mary Carteret, 15 301 LP 
us deed, dated the fifth of May 1725, conveyed all the father, be- 
premiſes in the ſettlement contained, limited to him ore his m_ 
lie, of the yearly value of gool. to truſtees, in truſt, plaintiff his * 
lhe firſt place, to pay 200. clear, as pin- money, to cond wife, con- 
intended wife during the coverture ; and upon this n an dete 
er truſt, if ſhe ſurvive her huſband, to pay the OY ellos 


Miff 300/. per ann. rent charge to his wife for her ia truſt to pay 


922 — — — — 
4 . 
— 635 — — = - — 


2 ama, —— — eg * 


nh N * 
"4 ture, and to permit the defendant to take the profits of urges 44 | 
e = ate, provided he did not interrupt her in the recelpt the intended 0 
s the zool. per ann. which was declared to be in bar of wife; if the fur- | 


: 6 ty vive him, to pay 
of the wife, or of any jointure on any other land. 5, — as 


ann. rent charge for her joiuture. 


A 3 «.... * — ̃ * K — * * T 1 Þ ® 
*. - Cow 1 6k 1 + ; —_ i 
_—_ "I \ 4 £ p 2 
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lh ; f 
r emuriage took effect. ; j 
T ſecond deed Hervey the father gives his wife 8 an 
ET zool. per ann. clear, as a further proviſion by deed, gives her ow | 

of jointure. another gool. 1 


Vor. . 4 O And pet ana. clears 


6 50 | Oo P order 0 
62 And by a deed of the 15th of January 1+ 
ol a 15 of further — for the wife, and 1 1 P 
= 5th of Jan. power, Hervey the father conveyed all the ſaid Premiſe 
ther proviſion the ſame truſtees in the former deed, to raiſe, during t 
for the wife, joint lives of the huſband and wife, the further ſum 
ans of the TJ 0Ol. per ann. for pin- money, and the neat ſum of 6 
power, he com. per ann. as a proviſion for her in caſe ſhe ſurviye 
veys all the ſaid huſband, in bar of all other proviſions before made; 


Fame uullees bs in this ſettlement is the following declaratory clauſe : 


ame truſtees to 
raiſe the further 
ſum of 100l. for pin- money, and the neat ſum of 6001. per ann. as a proviſion for 
caſe ſhe ſurvive her huſband, in bar of all other proviſions before made; and in the 
ment is the following declaratory clauſe : It is hereby declared and agreed, by and 
** tween, &c. that it is the intention of this deed, and of the preceding ones, to ſec 
« jointure to his then wife, not exceeding 6001. per ann.” 
The plaintiff having ſurvived her huſhand, brings her bill againſt his ſon, and the tn 
under the feveral deeds, to have the benefit of theſe proviſions, all or ſome of them, 
The defendant and the truſtees decreed to convey to the plaintiff a jointure, not exces 
Sool. per ann. but to be made liable to taxes, repairs, &c. and to hold and enjoy thef 
againſt the defendant, &c. during her life, 


& It is hereby declared and agreed, by and between 
<« the parties to theſe preſents, that it is the intention 
<« this deed, and of the preceding ones, to ſecure a joint 
& to his then wife, not exceeding 600/. per ann.” 

No recovery was ever ſuffered in purſuance of the ag 
ment made on the ſon's marriage. Mrs. Mary Care 
now Hervey, ſurvived her huſband, and has brought 
bill againſt his ſon Michael Hervey, and the truſtees u 
the ſeveral deeds, to have the benefit of thoſe provil 
all or ſome of them. 

Lord Chancellor. The firſt thing to be conſidere 
the conſtrnction of the power under the deed, bet 
Edward and Michael Hervey. It is very plain that 
was a power in Edward Hervey to ſettle a jointure upon 
after wife, and ſo toties quoties upon any ſubſequent il 
riage; it is a power likewiſe to ſettle and aſſure, thats 
convey a legal eſtate; but then it is limited in poi 
value, for he could not ſettle all the manor, but only 
much as would amount to 600/. a year, and that 
during the natural life of ſuch wife. It is very certan, 
is it denied by the plaintiff's counſel, that Mr. Ed, 
Hervey, in point of law, could not, by virtue © 
power, ſettle an annuity clear of taxes upon any. 
marriage, by way of. proviſion for the wife, Let us! 


0 
conſider in what manner Mr, Edward Hervey has x", 
this power. In the firſt place, he conveys all the 1 


which were ſubject to the power to truſtees, not to ; 


Pawver. 65r 


4-4 wite, for raiſing a clear 30ol. per ann. By the 

Ld deed, to raiſe 300/. more, clear of taxes, &c. And 

he third deed, he recites that he intended only to ſe- 

to her 600/. per ann. and no more, by all thoſe 

. Now upon this ſtate it appears to me, that the exe- 

on of the power is Ne void in lav and equi ty. 

the power is to ſettle lands for a jointure, or proviſion, [ 563 
exceeding 600/. per ann. and he has ſettled goo!. 

(nn. 

The words jointure, or proviſion, are ſynonymous A conveyance 
ns; but this is a conveyance to truſtees, which is in to make a 

of law no jointure ; for to make it ſo, the conveyance Ins ge. 
fit to be te the wife herſelf. Mr. Edward Hervey too dl, and wet 
wonveyed a clear eſtate of 6007. per ann. which is like- to wruſtecs, 
contrary to the power. As this is undeniably void in 

{conſider how it will ſtand in equity; and 1 fay it is 

I there too; but when I lay void there, I do not mean 

tthis court will not go as far as poſſible to ſupply a de- 

n the execution of ſuch a power. 

the preſent caſe, neither of the parties can poſſibly A court of e- 

x what was originally intended them by the power; for quity will ſup- 
ſpect of Mr. Michael Hervey the defendant, it is con- 1 
to what was ſtipulated between him and his father; powers, * 
here is a clear rent charge iſſuing out of his eſtate, in- in the caſe of 

| of being ſubject to taxes, &c. and in reſpe& to the Jene >. 
puff, there is not what was ſtipulated for her, becauſe 5 
power will not extend to give a clear rent charge. as in favour of 
t has been rightly obſerved by the bar, that a court of 1 or 
will ſupply a defective execution of powers, as well an 

he caſe of younger children and a proviſion for a wife, 

bd favour of purchaſers or creditors. But the counſel 


_ the defendant inſiſt, that this relief is applicable only to 
u unpror ided for, and that here the wife is provided 


dy the ſettlement previous to the marriage. But as the 
Ik which has been done in this caſe is directly contrary 


p power, ſhe muſt be looked upon as a, wife unprovi- 

or, 
nat On 2 | [# 
= Ide caſe of Smith and Aſhton, 1. Cha. Ca. 263. and | 3 
Ed | and Tollet, 2 Tims, 489. before the late fir joſeph 1 
A ll, lufficiently prove, that where powers are defectively 'N 
ny. ted, this court will ſupply them notwithſtanding. i 
us ele authorities, and many more which, might be 


Woned, there can be no doubt but if a tenant for 
#ho has ſuch a power, does after marriage exgcute the 
© though deſectively, yet it ſhall be ſupplied, 

| 402 Lam 
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there was a non-execution of the power, but there 


P ower 2 

T am of opinion here, that the wife cannot haue u 
was ſtipulalated for her, oe to her marriage, c 
into execution; for if I ſhould fo decree, it would 
breaking in upon the agreement under the deed hers 
Edward and Michael Harvey. Then taking it upon 4 
footing, ſhe muſt be conſidered as a wife unprovided fo 
and if fo, ſhe is clearly intitled to the relief of this cou 
according to the authorities before mentiened. This « 
in ſome reſpects, differs from any other that has been ct 
viz. Bath and Montague, Select? Ca. in Chanc. 65, 
becauſe in them there was a proviſion, but a defeQive q 

Then it falls pretty much within the rules of a wif 
child unprovided for, by defective proviſions under a w 
and to this purpoſe the caſe of Weeks and Urn, dec 
by lord Cowper 1717, is applicable. 

One reaſon that weighs greatly with me in the deen 
am going to make, is this, That if the wife had clan 
the 600/. per ann. without ſetting forth any conſiderat 
but merely as a voluntary gift from her huſband, th: 
no doubt but the court would have given it her; and 
would be very abſurd to fay, that becauſe ſhe ſets fort 
her bill, a valuable conſideration for a part, therefore Wiſes 
ſhall loſe the whole. If there had been any proof int 
cauſe of her uſing unwarrantable means to inſinuate he 
into the favor of an old man, and by impoſing upon 
weaknels, had gained any thing clandeſtinely, it might 
had ſome weight ; but, in the preſent caſe, there is nc 
much as a ſuggeſtion of this kind ; and beſides too, 
brought a conſiderable fortune in marriage. 

The main argument in lord Coventry's caſe was, 


always been a diſtinction between a non- execution, anda 
fective execution of a power. Here the declaratory d 
in the laſt deed has ſupplied any defects that might be in 
former, and the natural conſequence of this is, that the 
ties waive all benefit which might accrue to them from 
other ſettlements, and are contented with the proviſion 
is made purſuant to the power. That clauſe which 
powers the ſon to hold the eſtate, provided he pays 6 
per ann. neat to the truſtees, for the wife is not withil 
power, and conſequently void, and no conveyance 
be purſuant to the power, but what is to the wife be 


only. | 

. muſt therefore decree that Michael Harvey, and 
other defendants the truſteees, do convey and aſſure to 
plaintiff, a jointure not exceeding 600“. per ann. and 


* 


Porder. 


miſter ſhall, out of the manor ſubject to the power, take 
+ lands as ſhall be ſufficient for that purpoſe, but to be 
ds liable to taxes, repairs, &c. in the fame manner with 
der landed eſtates, and the plaintiff to hold and enjoy the 
4 lands againſt the defendant, and all other perſons du- 
x her life. | 
This cauſe was reheard on the 21ſt of July 1740. 
Mr. Noel, counſel for the defendant Michael Hervey, 
ed, That as the portion which the plaintiff brought in 
rage was only 20007. that the ſettlement of 3ool. 
am. is much more than adequate to that fortune. He 
ited that the firſt ſettlement is ſuch an appointment, both 
aw and equity, as is a full and abſolute performance of 
power reſerved under the ſettlement, made upon the 
mage of the defendant Michael Hervey, and therefore 
the ſecond deed, executed after the marriage of Ed- 
Id Hervey with the plaintiff, ought to be conſidered as 
rely voluntary. The conveyance to the intended wife 
Ker the firſt deed, was to truſtees ; it has been objected 
it it ought to have been a legal conveyance of a legal 
ite to the wife herſelf, and therefore the conveyance to 
Hees improper. 
To which 1 anſwer, That by the power the father was 
we a liberty of making ſuch a jointure or proviſion, as 
not exceed the rents and profits of an eſtate of 600/. 
Farm, and though, as an expreſs eſtate has not been 
ned to the wife herſelf for life, it is not properly a join- 
ke; yet in this court, by way of proviſion, it may be 
raed a due performance of the power. 
For, firſt, It is a good execution of the power at law. 
decondly," If not good at law, it is certainly in equity. 


ere 
ada Vader the deed of 1725, it was agreed between Edward 
ey the father, and his intended wife the plaintiff, that 
e in the rent charge of 300/7. a year out of an eſtate of 
the ela year, the reſidue of the rents and profits ſhould go 
om lis fon the defendant Michael Hervey. Therefore, as 
ion r are parties able to contract in a court of equity, this 
ich n be conſidered as good, by way of agreement, and 
's 6) further addition which the wife had after the marriage, 
thin conſidered merely as a bounty, and for ſo much 


be 
4 0 a volunteer. He cited Scroop and Offley in the 
we of Lords the 24th of March 1735-6, in order to 
# by that caſe, that the court, where a wife is provided 
Kore, will not aid and aſſiſt the defective execution of 
Mer under any ſecond ſettlement, 10 
> y 0 


653 


Lord Chancel- 
lor {till conti- 
nuing of his 
former opinion, 
conhrmed his 
decree in toto. 
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[ 566 


according to the truſt, it would have been no breach 


Pawer. 


I do likewiſe infiſt, that the truſtees were equ 
tees for Mr, Michael Hervey the ſon, as for the wife 
Edward Hervey the father; and that as the eſtate was f. 
out of the father and in the truſtees, if they had convey 


their duty. 

The ſecond ſettlement gives a rent charge of 6001, aye; 
which is bad in ſubſtance, becauſe it is impoſſible an eſt 
of 600 J. per ann. in land can produce a neat ſum of 600 
and where a perſon has exceded all bounds of his power, 
do not know that this court hath, in any inſtance, reduc 
that exceſs within the true limits of the power, but 
been always held a void execution of the power. 

It has been objected, that the wife claimed part as a y 
Junteer, and part as a purchaſer, and therefore it wo 


be hard to ſay, in a court of equity, that when a perſon ind 
allowedly a purchaſer for part, this court will not ſupply beo 
detective execution of a power. To this I anſwer, T 


under the firſt ſettlement, the plaintiff was certainly ap 
chaſer for a yalyable conſideration, by virtue of her fo 
of 20007. but that the ſettlement of 1731 is ſeparate a 
independent from the former, and ſhe was there only a v 
lunteer. The caſe principally relied on by the other fide 
Tollet and Tollet, 2 Vs. but there is a very material o 
for the aefendant, and which was not mentioned at t 
former hearing, the caſe of Layer and Cotter, 2 W 
623. and heard before lord chancellor King in 1731, whe 
it is laid down, that equity will aid a defective execution 
a power, provided it is for a valuable conſideration. 
Upon the whole, he inſiſted that the preſent is a new cal 
and no authority whatever cited that comes up to it. 
Mr. Wilbraham of the ſame fide, The queſtion 
Whether the firſt ſettlement is good in law and equity ! 
Secondly, If it be good in law and equity, whether t 
court willl ſupply a defective execution of a power, une 
a ſecond or third ſettlement, where they are undeniably | 
in law; he cited the caſe of Newport and Savage, beſe 
lord chancellor Talbot, and Thwaytes againſt D) 
2 Vern. 80. to ſhew, that where a perſon has a powe! 
charging lands to ſuch of his children, and in ſuch ſha 
and proportions, as he by any writing ſhall appoint; 
may not only limit the land to any of his children, | 
may charge the lands with any rent charge, or {wn 
money, for any of his children. | 
* Eighty pounds per ann. rent charge is looked upon 


conveyancers as a reaſonable proviſion for a pony | 
J 


Power. 


ol, and if the ſettlement in the preſent caſe had been 
ol, per ann. clear, it would have been double the provi- 
© that is uſual for it : being four times 801. per ann. 

Mr. attorney-general for the plaintiff ſaid, that under the 
gement, in which Mr. Hervey the father reſerved this 
wer, he may be called a purchaſer of it from the ſon, the 
Ekndant Michael Hervey, becauſe he abſolutely gave up 
fate, in which he had his life, to the ſon immediately 

eſſion. 

is admitted by the counſel on all ſides, that the power 
t well executed in law, under the ſettlement of 1725, 
fore the execution of the power is void, but equity 
{ſupply a defect in the execution, and cited the caſe of 
tte v. Townſhend, 1 Salk. 187. where it was held, 
tequity will ſupply a defect, in favour of a ſon ordaugh- 
and that it is not material that ſuch a ſon was provided 
before, nor how far. 

ſr, Murray of the ſame fide. This is a power that 
de executed piece-meal, part at one time, and part at 
her, If a wife had any former proviſion, that is de- 


ie under the execution of a power, the counſel for the 
ant take it for granted, without producing any inſtance, 
ide Wren a dictum of the court, that equity will not ſupply 


efect in a latter proviſion for the benefit of a wife. 
ſe cited the caſe of Watts v. Bullas, x Vm. 60. to 
that a voluntary conveyance made to a brother of the 
Idood, though void and defective at law, will be made 
Aby a court of equity; and that as the conſideration of 
would at common law raiſe a uſe, and as before the 
ute of the 27 H. 8. ſuch ceftuigue uſe might have com- 
dan execution of the uſe, in a court of equity, ſo 
this imperfect conveyance raiſe a truſt, and conſe- 
a ought to be made good in equity. | 
rd Chancellor. As this caſe is attended with ſome 
Kular circumſtances, I am not ſorry it has been re- 
b; for if I had ſeen any reaſon to have changed my 
Wn, I ſhould not have been aſhamed of doing it ; but 
bearing it fully argued on the part of the defendants, 
continue of the ſame opinion. I will not repeat 
1 aid before, but rather apply myſelf to give an 
to what ſeems to be the principal reaſon urged for 
ring. The general argument is, the validity of the 
Rttlement, at leaſt in a court of equity; but I take it 
clear that the deed of 1731, which is the ultimate 


Wt towards the execution of the power, is a waver of 
| | the 
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the former ſettlements, and ſupplies any defects that qi 

be in. the abe d. [plas * 
In aiding the n caſes. of aiding the defective execution of 
22 —— either for a wife or a child, whether the proviſion ha 
either for a for a valuable conſideration, has never entered into 
ae, child, view of he court; but being intended for a proviſi 
tended for = Whether voluntary or not, has been always held to int 


oviſion, whe- this court to give aid to a wife or child, to carry it 
ther voluntary execution, though defectively made. | a 


or not, will in- 
title this court to carry it into execution. | 
I am of opinion, if this power had been executed 
favour of a ftranger, it would have been good, but be 
merely an equitable thing, the perſon claiming muſt ci 
into a court of equity. With regard to the deed of 
1725, it has been faid, the power being completely « 
cuted, that it cannot be executed totes quoties; but! 
of opinion, that the power is not executed either in la 
equity. # 2 
Suppoſing it had been defectively executed, and 
rties afterwards execute it properly, there is no doubt 
the law would look upon the firſt execution as nul 
void, and that it might therefore be executed over ag 
If there had been words in the firſt ſettlement, wt 
ſhewed that Mr. Edward Hervey had fully executed 
wer, or would have amounted to a releaſe of it, it w 
indeed have prevented any ſubſequent execution; but t 
are no words except what are ufually put in by ſcrivet 
namely, in bar of dower and thirds. 
Nothing is to be inferred from the words, the ſur 
rve to the remainder-man, for they are only of co 
and if not expreſſed, he would have had the ſurp 
implication. The caſe of Scroop and Offley differs 
cœlo; for there a covenant was entered into by the hull 
for a valuable conſideration upon the firſt marriage, 
the iſſue of that marriage ſhould enjoy, free from an 
cumbrance done or to be done, ſo that he was tied« 
that clauſe. . 
It has been further urged by the detendant's cv 
that ſuppoſing the 3ool. per ann. be not a 
complete execution of the power, yet it is ſuch an« 
tion of the power as will induce the court to think 
in ſome meafure provided for under it. 
[ 568 J This is relied upon as the ſtrong point: I am df 
That a wife nion that the rule, as laid down by the defendant's © 


or child, who | 
come for the aid af this court, to ſupply a defective execution of a power, muſt be tc 
provided for, is not the right rule. 


Power. © 


41 wife or child, who come for the aid of this court, 
ply a defective execution of a power, muſt be en- 


woper Judges what is the reaſonable proviſion for a 
or child, is a good and invariable rule. And when a 
ter has done any thing extravagant in either of theſe 
the court does not break through this general rule, 
n they ſet it aſide, but they go upon a collateral reaſon, 
(this extravagant proviſion, either for a wife, or one 
only, is a prejudice and injury to the reſt of the 
wy, and that one branch ought not to be improperly 
erred to the ruin of the reſt. In lady Oxford's caſe, 
woned in Smith and Afhton, 1 Cha. Ca. 263. her 
tire was decreed good, where the power was not pur- 
| though only a part of her jointure depended on the 
on | 


bill, in the next place, conſider it, as if the rule laid 
by the defendant's counſel was a right one, and then 
ll ome to this queſtion, Whether the is a wife pro- 
for under the ſettlement? And I am of opinion, 
8 the court cannot carry it into execution, according 
be intent and meaning of the parties, ſhe cannot be 
b be a wife provided for. 

this is a power to make a jointure of lands only, 
aceeding 6007, per ann. it was not the intent that the 
g eſtate ſhould be incumbered, for the remainder-man 
b have the ſurplus, which he will not have, if the 
þ per ann. rent- charge ſhould take place, for then the 
© will be liable to anſwer the rent charge, and by that 
&the remainder-man will loſe his ſurplus. But then 
been ſaid; the court might have taken 6007. per ann. 
if the” 9007. per ann. to anſwer this rent-charge. 
uppoſe this eftate had lain in the level or marſh 
lids, there might have been inundations, and theu 
at ſo allotted might not even have produced a rent- 
| of 300/. This would have been a prejudice too, 
ect of ſubſequent remainder-men, for ſuppoſing 
ol a year had, by any accident, proved an inſuth- 
und, then the arrears of the rent-charge would 
m on, and the remainder-man at leaſt, wlio ſtands 
U Michael Hervey, would have been injured, 

Pee, if there had been no ſettlement beſides the 
lf 1725, the court would have found out ſome other 
make the proviſion for the wife effectual, and might 
$$ taye done what Mr. Noel has pointed out, allotted 
el. 4 P fa 


unprovided for, is not the right rule of the court. 1 
ak the general rule, that the huſband or a father are 
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3 roceſ$ | 
ſo much of the eſtate which was ſubject to the poper 
bang: have beep cient to have anſwered a clex . 
um ool. annually, making an allowan | 
eſtates ts. liable to eg | * 1 * 
But I am of opinion, whatever the court might b. 
done under the deed of 1725, to aid and aſſiſt the wife 
i 569 ] it had ſtood ſingly, and clear of ſubſequent ſettlement, 
as the caſe is now eircumſtanced, if the court cannot 
her what is agreed and ſtipulated far, under this deed, 1 
will certainly ſecure to her what is given under the {et 
ment of 1731. 
As the plaintiff And as this is a rent „and not ſuch a proviſ 
8 is ſtipulated for the wife, muſt be conſidered as 20 
for her, the mult lutely unproyided for, and then ſhe will clearly be intit 
be conſidered as according to the rules of equity, to be aided and affie 
cy uf og carrying a defective proviſion into execution, 
8 PR It has been ſaid, where there has been an exceſs in 
has been an ex- Execution of a power, that there are no inſtances where 
ceſs in the exe- court have aſliſted to carry ſuch a caſe into execution; 
—_— though there is an exceſs or redundancy in the thing 
void but for the Vet it muſt be conſidered only as A defect in the legal 
ſurplus, and and there are many caſes to this purpoſe, and I wil 
good within the ne; ſuppoſe a power to leaſe far twenty one years, and 
limits of the | ber 1 
power. perſon leaſes for forty, this is void only for the ſurplus, 
good within the limits of the power. 

It is ſurprizing to me, how the perſon who drew 
ſettlement, could miſtake, when he had fo plain a pc 
for his guide; but he does not ſeem to have comm 
blunders ſo much as wilful miſtakes, with a view to try 
periments, like ſerjeant Maynard's concluſions, in fon 
the clauſes of his will, valeat quantum palere put 

Upon the whole, I am of opinion that the ſettler 
in 1725, being drawn in ſuch a manner, as that the 
could not have what was intended for her, did not anni 
defeat the laſt fettlement, and therefore do direct that 


former decree ſhall ſtand without any variatiop. 
Vide title Charity. 
Vide title Dower and jointure. 


| Of 
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AP. XCIV. 
Proceſs. 
Vide title Arreſt. 


EP. Þ SC 
AF. XCV, ( 570 ] 
Pꝛochein Amy.“ 


February the 13th 1737. At the Rolls. 
Anon.“ 


LPROCHEIN AMY need not be a relation, but C421 246. 
| then he muſt be a perſon of ſubſtance, becauſe liable 
ot. 
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CAP. XCVI. 
Pꝛohibition. 
Vide title Marriage. 


C AFP. XCVIE 


JPurchaſe, 


| Of purchaſers without notice. 
Whether lands purchaſed after a will, paſs by ſt, 


" 
Mc Ms _— 9 „, 


(A) Ot purchaſers without + notice, . 571 J 
November the 15th 1738. 
Brandlyn v. Ord, C48 266 


ms ſaid by lord chancellor in this cauſe, that a man, A men who 


« h , haſes for a 
io purchaſes for a valuable conſideration, with notice Pte conc. 


Lol ſettlement from a perſon who bought without deration, with 
« ſal hel himſelf under the firſt purchaſer, yet it notice of vo- 


luntary ſettle- 


be the very ſame intereſt in every reſpect. ment, from a 
erion wno 


bought without notice, ſhall ſhelter himſelf under the firl purchaſer 


2 FR — A LM. * Y . — — 1 


* 


Vide Ak. 511 
— 511. 547. 603. 
Vide 2 Ak. B. 41. 3 Alk. 238. got. 


4P 2 He 
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1 He likewiſe ſaid, he never knew a man defend him 
defend himſelf in this court, as a, putchaſer for a valuable conſideratic 
— under articles only ; if he is injured, he muſt ſue at 


a valuable con- upon the covenants in the articles. > ve tl 
ſideration, under articles only. ot bands | 


Where defen- His lordſhip alſo laid it down as a rule, that where 
— hoy defendants plead a former ſuit, that the court implied the 
muſt ſhew it was no title when they diſmiſſed the bill, is not ſuffcien 
wg res judicata. they muſt ſhew it was res judicata, an abſolute detery 
nation in the court that the plaintiff had no title, 
A tenant in tail, He alſo held, that a tenant in tail, out of poſlefli 
out of poſſel- cannot bring a bill to perpetuate teſtimony of witne 
non, cannot, till he has recovered poſſeſſion by ejectment; if he 4 
ring a bill to : 8 3 | 
perpetuate teſti- on the defendant's demurring tor this reaſon, the coll” 
mony. will allow it. EC AS > a? 3 
A bill dropped And that a bill dropped for want of proſecution is ne 
for want of pro- to be pleaded as a decree of diſmiſſion in bar to: 


ſecution, is ne- ther bill. 
ver to be plead- 


ed as a decrce of diſmiſſion. 


And that a fine levied by a termor for years, is a f. 
feiture; but the reverſioner has five years after the cxpit 
tion of the term to enter. | 


a November the 3oth 173 . 
eit . At the Rolls. Anon”. 


New aſſignees FS: HE queſtion - before the court was, Whether 
under a com- 1 affignees, under a commiſſion of bankruptcy, q 
miſſion of bank- f | 
ruptcy, on filing the death or removal of the former, ſhall, on filing a pur 
a ſupplemental plemental bill, be intitled to the benetit of the proceed 

iow Nos {re in a ſuit begun in the time of the firſt aſſignees, or 
the proceedings begin again by original bill? | 

in the ſuit com- | 


menced by the old aſſignees. 


D 572] Maſterof the Rolis. | In the caſe of an abatemenl 
ou can, you muft revive ; but in the caſe of aſſg 

of bankrupts, where ſome die, or ſome are diſcha! 

and others are by order of court put in their room, Mt 

is no privity between the bankrupt and the aſſignees, « 

leaſt but an artificial one, and therefore they cannot eggs ir 

and it' would be extremely hard if there have been plac 

ings, examinations, &c. in a former ſuit, that the 

truſtees ſhould not have the benefit of them. by a iu 


Purchaſe. 


Suppoſe the court, upon the death or diſcharge of aſ- 
nees of bankrupts, ſhould ſay that all muſt go for no- 
ding, and you muſt begin again by original ſuit ; why 
n all the charges and expences in the former ſuit are 
wolutely thrown away. 


" (WS: repreſentative of the former aſſignee, yet by a ſupple- 
mental bill you will have the bankrupt's eſtate liable, at 
egg events, to anſwer the coſts. | 
will put a cafe that comes very near this, and will 
bw the reaſonableneſs of my preſent determination. 
lppoſe an eſtate has been in controverſy for twenty years 
[this court, and during the ſuit it is purchaſed, the pur- 
ber, on filing his ſupplemental bill, comes into this 
purt pro bono et malo, and fhall be liable to all the coſts in 
proceedings, from the beginning to the end of the 
it, For theſe reaſons I am of opinion, that the new 
fences ought to have the benefit of the former proceed- 
ps in the ſuit commenced by the old aſſignees. 


) Whether lands purchaſed alter a will, pals by it, 


December the 15th 1738. 
Green v. Smith. On Exceptions. 


\ _ ARTICLES for the purchaſe of lands, and dies; 
it happened afterwards that the ſeller could not 
er Nie a good title to the lands, and the queſtion was be- 
„een the heir at law, and the executor of A. Whether 
; a [We purchaſe-moncy was to be conſidered as land or per- 


nl eſtate ? 
purchaſe, the money to be laid out will pa 


75 chancellor, in this cauſe, laid down the following 
8: 


That agreements to be performed, are often conſidered 
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In the preſent method, though you cannot come againſt. 


A purchaſer of 
an eſtate, aſter it 
has been in con- 
troverly in this 
court, on filing 
his ſupplemen- 
tal bill, comes 
here pro bono 
et malo, and is 
liable to all coſts 
from the begin- 
ning to the end 
of the ſuit, 


Cs 268. 


If a man cove- 
nants to lay out 
a ſum in the 
purchaſe of 
lands, and de- 
viſcs his real 
eſtate before he 
has made ſuch 
ſs to the deviiee, 


ne pertormed ; for if a man covenants to lay out a ſum of 
ieh ey in the purchaſe of lands generally, and deviſes his 
chu eſtate before he has made ſuch purchaſe, the money 
n, M to be laid out will paſs to the deviſce. 


s, hat where a man having made his will, afterwards 

* les into a contract for the purchaſe of land, the lands 

no 1 for will not paſs by the will, but deſcend to the 
i at Jaw, 


fu 


573 J 


Where a per 
contracts for a 
purchaſe of 
lands after a 
will made, they 


will not paſs thereby, but deſcend to che heir at law. 


WW | | That 


l 

\ 

4 
9 
7 
91 
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672 | | Real late. : 25 
Where after That where an anceſtor, after the making of a U 
making a will agrees for the purchaſe of particular lands, the heir at |; 


a a perſon agrees ; , 
gy purchaſe Would have a right to them, provided a good title can þ 


of 3 made, otherwiſe if it cannot; but it is going too far f 
lands, 1.3 8900 ſay, that though the heir at law carmot have the land, ye 
made, as the he ſhall have the money ſo intended to be laid out, 


heir at law can- 


not have the land, he ſhall not have the money intended to be laid out. 


That if a man gives a portion to his daughter by a wi 
and afterwards advances her with the like ſum, it ſhall 
in ademption of the legacy. That the vendor of the eftat 
is, from the time of his contract, conſidered as a trufte 
for the purchaſer, and the wendee, as to the money, 
truſtee for the vendor. That in bills for ſpecifick perſo 
mance, this court never gives relief where the act is 
poſſible to be done, but leaves the party to his remedy 
law. That where an anceſtor has agreed for the purcha 
of particular lands, but dies before it is quite compleated 
if the heir at law brings his bill againſt the deviſees, wh 
claim the real eſtate of the anceſtor by a will made befo 
the purchaſe of thoſe particular lands, the vendor of the 
lands, where he has a doubtful title, muſt be made a de 
fendant to the ſuit ; otherwiſe if his title be clear. 


Vide title Agreements, Articles and Covenants. 


Vide title Bankrupt, under the diviſion, Rule as to Aſſigne 
| Anon' at the Rolls. M. T. 1739. 


—_— 


_— — —— 


On 

C A P. XCVIIL - 

| Lor 

Real Eſtate. th 

(A) Where the perſonal shall not be applied i o 
exoneration. n 

de 

November the 4th 1738. At the Rolls. Nth 

Cas 269. Miles v. Leigh. | ] x 5 

H. 1. the plain- LT ENRY LEIGH, the plaintiff's father, being fei: 
1 — of a meſſuage called Hills, and of another melſua 


7 called Boreys, with lands in Somerſetſhire of 504. 2 Je 


of 574 | and alſo poſſeſſed of perſonal eltate, made his will the 2 
deviſes them to 


Real Eftate, 


March 1701, and in the outſet thereof ſays, . All my 
worldly goods I give to Joan my wife, and the premiſes 
aforeſaid he deviſes to her for life, and then to his ſon 
| Robert, brother of the plaintiff, and his heirs for ever; 
md to the plaintiff, by the name of his daughter Mary, 
a legacy 1501. to be paid her in a twelvemonth's time 
after bis ſon Robert ſhould come to enjoy the premiſes, 
ond if Robert ſhould die before Joan, then that Henry, 
mother ſon, and the brother of the plaintiff coming to 
the poſſeſſion of the premiſes, and ſurviving his mother, 
fould pay ta the plaintiff 2001. and made Joan exe- 
trix. 


1 


be plaintiff a00l. 


Robert and Henry died before Joan, but Robert left a 
, the defendant Henry Leigh, and nephew to the plain- 
to whom ſhe applied for the legacy; and upon his re- 
ing payment, brought her bill againſt him to pay her 
at is due for the legacy, or in default thereof, that 
defendant may deliver poſſeſſion of the premiſes. 


The maſter of the Rolls decreed, that it be referred to 
maſter to ſee what is due to the plaintiff for her legacy 
150]. and to compute intereſt at 47. per cent. from a 
ar after the death of Joan Leigh, and the defendant to 
what ſhould be found due, or in default thereof, the 
tendant is to account for the rents of Hill's tenement, 
that Hill's tenement be ſold, 


On the 25th of July 1789 this cauſe came on before 
; 2 upon an appeal from the decree of the maſter 
e Rolls. 
Lord Chancellor. I think the will obſcurely penned, 
the conſtruction muſt be agreeable to the intent of the 
oe will taken together; and upon that conſideration I 
| of opinion the decree at the Rolls is right. The 
Ins the teſtator uſes in the diſpoſition of his perſonal 
ate, worldly goods, are an extenſive deſcription thereof; 
then the firſt queſtion will be, Whether, by the words 
0 _ of the teſtator, the legacy is a charge on the 
a eltate ? 
| am of opinion it is, and that no other part of the 
but the real, is charged with it ; the teſtator breaks 
deſcent, and his ſon Robert takes only a — 
under 


ſeil 
{ſua 
yu 
e 2 
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his wife for life, 
and then to his 
ſon Robert and 
his heirs, and 
gives to the 
plaintiff a lega- 
cy of 150l. to 
be paid to her 
in a twelve. 
month's time 
after his ſon 
Robert ſhould 
come to enjoy 
the premiſes ; 
and if Robert 
died before his 
mother, then 


kt Henry, another ſon, coming to the poſſeſſion thereof, and ſurviving his mother, ſhould 


Robert and 
Henry died be- 
fore the mother, 
but Robert left 
a ion the defen- 
dant, againſt 
whom the bill 
is brought ſor 
the legacy. 


A decree for 
the legacy at 
the Rolls, with 
intereſt at 4]. per 
cent. from a year 
after the death 
of the mother, 
and upon ap- 
peal to lord 


chancellor deerce affirmed, 


Conditions in 
wills are often 
conſtrued fo, 
from the nature 
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of the thing it- under the will, and the clauſe of the legacy to h 
— ag ter Mary is to be conſtrued juſt as if it dal rk, 
of themſelves Clauſe of the deviſe to Robert and his heirs, and theref 
— condi- is a condition annexed to the eſtate; and conditions in vi 
- are often conſtrued ſo from the nature of the thing 110 
where the words merely of themſelves are not conditigng 
as in the caſe of adverbs of time; and here are adye 
of time directing the particular time of payment, and: 

word then has often been conſtrued à condition. 

It is objected, that it is not ſaid to be paid out of t 

eflate at Hills, nor is it faid by whom it is to be paid, 
[ 575 T But there are many caſes where it is neither ſaid to} 
Though a lega- Paid out of the eſtate, nor by whom, yet has been con 
cy is not ex- dered as a charge upon the eſtate, where the general inte 
* + Of the teſtator has appeared; but here the whole will be 
as — nor taken together, the ſubſequent clauſe directing Henry 
by whom, yet pay, he coming into poſletſion, &c. is a plain declaratic 
has been conlt- of the teſtator's intent, that the perſon who poſſeſſed u 

charge thereon, Eſtate ſhould pay the legacy. 5 

where the gene- 


ral intent of che teſtator has appeared. 


The teſtator intended it ſhould come out of both eſtate 
and he has charged his ſon, in reſpect of the whole eſta 
he was to have; and that is generally the rule of propo 
tion in charging the fon for younger childrens fortunes, 
reſpect of the value af the whole eſtate that is to come 
him. The words are, I think, ſufficient to charge t 
real eſtate; and as to the perſonal, it is given abſolute 
and intirely to the mother; ſhe might ſpend it, or 
what ſhe pleaſed with it; nor is the legacy given to 
paid at the particular time of the death of the mother, 
that it is impoſſible to imagine that could be the fund! 
tended dy the teſtator. 

A condition wili The ſecond queſtion is, Whether the plaintiffs leg 
bind the heir, if js a contingent charge? For it has been inſiſted on 
= 1 the defendant's counſel, that it depended on the cont 
that he muſt gency of Robert's perſonally enjoying the premiles ; | 
claim under the the conſtruction muſt be, when the deviſe to Robert tak 
anceſtor,aamuch effect, and the preſent defendant claims under Robe 
tor had taken in and the condition will bind the heir, if the deviſe fo tak 
policſhon, effect as that he muſt claim under the anceſtor, as mu 
as if the anceſtor himſelf had taken in poſſeiſion. As 
the ſatisfaction faid to be received by the plaintiff from! 
mother, that depends on the queſtion, Whether this 
a legacy payable out of the perſonal eſtate? But 
never was ſo, nor was the perſonal eſtate liable, for i 
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ul been intended, there would have been no octaſion to 
one the payment of the legacy, till the eſtates called 
Greys and Hills came into poſſeſſion, 

Decree affirmed. 


Burgoigne v. Fox and others. 


Casr 270. 


N the marriage of lord Bingley with a daughter of The 10,0001. q | 
} lord Guernſey, a ſettlement was made of his eſtate _—_— by 7 1 
Yorkſhire, to the common uſes of a marriage ſettle- term of 10%/ «ð | 
and in caſe of failure of iſſue- male, a term of one years, ſhall not 14 
wand years was created for raiſing the ſum of 10,0001, . —_— of | 
twgh dere PO rtions, eſtate, but the 


land on which 
it was originally charged muſt bear the burthen of it, 


Lad Bingley afterwards, by leaſe and releaſe, - dated [ 576 ; 
25th and 26th of Auguſt 1714, conveys an eſtate he f 
In Hertfordſhire, called the Nunnery of Cheſhunt, to 
ue of himſelf for life, remainder to truſtees to pre- | 
contingent remainders, remainder to his firſt and | 
r ſons in tail, remainder to Samuel Benſon (a near | 

| 

l 


| 
May the 13th 1738. | 


— 
N 


bon) for life, remainder to truſtees to preſerve contin- 

remainders, remainder to his firſt and other ſons in 1 

remainder to the right heirs of lord Bingley, ſubject H 
f 
| 


Ipower of revocation by any deed or writing under the 
e nnd ſeal of lord Bingley, and atteſted by two or 


witneſſes, ſo as, at the time of ſuch revocation, he 
other land in Yorkſhire, free from all incum- 
es, and of as good or better yearly value than the 
t at Cheſhunt, to the ſame uſes as are mentioned in 
ted of 1714. 

nd Bingley afterwards, by his will dated the 15th of 
1729, © deviſes to the preſent plaintiff an eſtate for 
in the lands, &c. at Cheſhunt ; and all his lands 
lYorkſhjre, and elſewhere, he deviſes to truſtees, for 
benefit of his daughter and only child, (fince mar- 
to Mr. Fox the defendant) tor life, remainder to 
firſt and other ſons in tail, remainder over, &c.“ 
Mrwards Jord Bingley, by leaſe and releaſe, of the 
nd 3oth of June 1730, intended by him as an ex- 
on of the power of reyocatiqn in the deeds of 
canveys an eſtate at Hatton in Yorkſhire, to the 
Wes with the deeds in 1714, But this eſtate was de- 
In value, and was likewiſe charged with the term of 
N J. 4 Q one 
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ference of the value of the two eſtates, and the tern 
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one thoufand years, under a deed in 1503, for mißt 
15,0000. for daughters portions, | 1 

After the death of lord Bingley, a bill was brough 
and decree obtained by conſent, for charging lord Bingley 
perſonal eſtate with this 10,0007. portion, which was dc 
to avoid circuity, the teſtator having, by his will, directe 
his perſonal eſtate, which was very conſiderable, to | 
laid out in the purchaſe of lands, to be ſettled to the u 
mentioned in his will as to the other lands, | 

Samuel Benſon died, and Robert his ſon refuſing to 1 
cept of the eſtate at Hatton, - under the deed of 173 
and having recovered the Cheſhunt eſtate by ejectme 
the bill was now brought by the plaintiff, praying, in t 
alternative, either that Robert Benſpn may be compell 
to relinquiſh his claim to the Cheſhunt eſtate, and acce 
that of Hatton, upon a ſuppoſition that the power of 
yocation was equitably, though not legally purſued; ( 
that if that ſhould be thought otherwiſe, that the plain 
may have the Hatton eſtate, which appeared to be cc 
veyed to Robert Benſon, in lieu of the Cheſhunt eſt 
or at leaſt to have a ſatisfaction and equivalent for 
deviſe out of the perſonal eſtate of the teſtator, in rel 
of a covenant.entered into by him in the deed of 17 
that the Hatton eſtate then was, and ſhould conti 
during the intereſt of Samuel Benſon therein, of the c 
value of 1201. per any. which was the value of the C 
ſhunt eſtate at the time of the ſettlement thereof in 17 

Lord Chancellor. I am clearly of opinion the po 
of reyocation was not well executed in reſpect of the 


one thouſand years which covered Hatton, as pat 
the Yorkſhire eſtate ſettled in 1703. I am likewiſe cle 
of opinion, that the deed of 17 30 was a revocation oi 
will, guoad the deviſe of the Hatton eſtate, as part d 
the teſtator's lands, &c. in Yorkſhire, mentioned to be 
viſed by the will, and therefore Hatton could not be 
je& to the particular uſes created by the will. Vide Sh 
Parl. CJ. 150, But as it was admitted, though Kd 
Benſon had the legal eſtate both in Cheſhunt and H 
eſtates, the former under the ſettlement in 1714, * 
other in 1730, yet as one only was plainly intended 
and he chuſes to adhere to the Cheſhunt, &c. he mu 
a truſtee as to the other eſtates, for ſome perſon 0! 
who in equity has a right to it, and I think the bi Lo. 
law of the teſtator will plainly be intitled to this tru; 1 


date, 


Receiver. 
i hrincipal-queſtion therefore is, as between the plaintiff 
nd the heir at law. .. _ 210 
And as the plaintiff claims only under the will, and is 
herefore 2 __ volunteer, he is not intitled to any equity 
this kind. | 
be in the caſe of Noys v. Mordaunt, 2 Vern. 587. 
tis plain lord Cowper went upon this, a proviſion which 
ms thereby to be made by a father for his child; and it is 
kewiſe in this reſpect diſtinguiſhable, that the diſpute 
here, was between perſons Who claimed under the ſame 
jill; here, between a deviſee and the heir at law, who is 
ys favoured: N 
In Reeve v. Reeve, 1 Vern. 219. particular notice taken 
the teſtator, in his will, of his apprehenſion that the 


wreſs intention of any thing of that kind appears in the 
reſent eaſe. Here it was likewiſe to make proviſion for 
n only daughter, and no inference can be drawn from 
boſe reſolutions, in favour of a mere volunteer, as the 
antiff is. 

N. B. Held clearly by lord chancellor, there was no 
etence for paying off the 10, ooo J. charged on the term 
f 1000 years, out of the perſonal eſtate of lord Bingley, 
at the land on which it was originally charged muſt bear 
be burthen of it; and what was done by the decree in 
bis caſe could be only matter of agreement between the 
urties. | 

His lordſhip declared he ſaw no cauſe to give the plaintiff 
y relief in equity, and therefore ordered that the matter 
i the plaintiff*s bill ſtand diſmiſſed without coſts. 


- St. \ 0 — 80 * * 


CAP. XeIX. 


Receiver. 


(A) Rule as to appointing him, 
May the 31ſt 1738. 


Anon.“ 


ing a receiver of the rents and profits of an infant's 


pool, charge would be good againſt the jointure. No 
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[ 578 ] 


CASE 271. 
ORD Chancellor. There is no inſtance of appoint- The court will 


not appoint a 
receiver of an 


e, where there is no bill depending in this court; if intant's eltete, 


4Q 2 it 


where there is jt had been only filed, there might have been an apples 
ao bill filed, tion for this purpoſe on the behalf of the infant. 


Vide title Infant. May the 31ſt 1738. 


— 88 


CAE. 2. 
Recoveries, 


Vide title Agreements, Articles and Covenants, under 
divifion, When to be performed in ſpecie. 


Vide title Fines and Recoveries, 


n. 


Belations. 
Vide title Expoſition of Words, 


— 


Remainder *, 


July the 17th 1738. 


Eleanor Davenport widow, one of the 

daughters of Margaretta Farmer widow, 2 
decha d, and John Davenport her ſon, & Plaintiffs! 
and Mitchel Lodge, and Chaplin, execu- 

tors of Margaretta Farmer 


John Oldis, John Blake, Richard vow] Defend: 
Casn 272. and Margaret Le.. 


A. deviſes lands JR OWEN eſquire, being ſeiſed in fee of a meſſu: 
oP at ye? wo and lands in Shropſhire, mortgaged the premiſes 
ber deceaſe to Griffith Thomas for 1207. and being alſo ſeiſed in fee 


un. 


—— 


* Sce the Doctrine of Remainders fully explained in Mr. Fearne's 


valuable Eſſey on Contingent Remainders and Executory _— 1 
| a 


Nemauinder. 679 
gefſuage in the. poſſeſſion of Margaret Humphrys, did his ſon and 


vill deviſe the two meſſuages, with the lands belonging a, Long 


tis wife Margaret Owen, for her life, and after her to be equally 
waſe, to hit ſon and daughter John and Margaret Owen, divided be- 


equally divided between them, and the ſeveral and re- Oy 3 


five iſſues of their bodies, and for want of ſuch iſſue, and reſpeRive 
E e n his wife in fee, Ja — ol 16 ert 
und: ſhe proved the will, entered on the ſaid meſſuages, yan ef ſuch 
| received the rents till her death in December 1726, iſſue, to his wife 
ing ſurvived her ſon John Owen, who died an infant in fee. This will 


not create a 
0 0 croſs remain- 


| ; der, which can 
he raiſed by an implication abſolutely neceſſary, which is not the caſe here, for the 
þ ſeeral and refþeftive, effectually disjoin the title. 


The widow of the teſtator, after his death, married 
John Farmer the plaintiff Eleanor's father, and 
ig ſurvived him, made her will, reciting her firſt huſ- 
s will, and deviſed one moiety of the ſaid two meſ- 
xs to Mitchel, Lodge, and Chaplin, in truſt for the 
te uſe of the plaintiff Eleanor her daughter, during 
lfe, and after her deceaſe, to John Davenport the 
of Eleanor for life, and after his deceaſe, to the de- 
ant Richard Owen in fee. 
he defendant Margaret, the daughter of the teſtator 
In Owen, married one Lee (who is fince dead), and 
lefendant Oldis having paid off "Thomas's mortgage, 
a aſſignment thereof, and being willing to purchaſe 
diropſhire eſtate of Lee, and the defendant Margaret 
mite, they by indentures of leaſe and releaſe in 1732, 
en them and Oldis, in conſideration of the ſum 
kn mentioned, granted to him the ſaid premiſes, and 
ed a recovery, and he inſiſts that he has a right to 
the ſame, as fanding in the place of Margaret Lee, 
whom, upon the death © Fohn Owen her brother, the 
k deſcended by ſurvivorſhip, and that ſbe became intitled 
tto by a _—_ remainder under the teſtator's will. 
plaintiffs claim the benefit of their ſeveral deviſes 
the will of Margaretta Farmer, and have brought 
Pall, in order that the plaintiff Eleanor may, on pay- 
ler ſhare of the mortgage, have a conveyance of a 
fy of the premiſes, and that ſhe may be let into the 
of one moiety of the rent, and that a partition 
de made of the ſaid premiſes, and that the may be 
& in the poſſeſſion of a moiety thereof, in ſevcralty 
ke plaintiff”s benefit, 2 
or 
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620 © Remainder, 

Lord Chancellor. I am of opinion; that the wilt 

| this caſe is not ſo penned as to create a croſs remaing, 

which as it is never favoured by the law, can only 

raiſed by an implication abſolutely neceſſary, and thy 

not the preſent caſe, for here the words ſeveral and reſp 

tive effectually disjoin the title; his lordſhip for this p 

— cited the caſe of Comber and Hill, in the Kin 

ch, H. T. 7 Gee. 2. 1733 *. 

'The only inſtance wherein this caſe differs, is, that 
the caſe of Comber and Hill, all the deviſees were or: 

children, in equal degree to the teſtator; and in this « 

the deviſe over was to the wife, who could not claim 

heir at law, but yet the preſumption of kindneſs wx 

ſtrong in favour of a wife, and then this does not d 

from the reaſon of that caſe. 

Croſs remain- In the caſe of Holmes and Meynell, Raymond 425 
bern have even great ſtreſs was laid upon the word they; in caſe they 

— —— pened to die, then he deviſed all the premiſes, nor 

upon theſe there be any cafe cited, where croſs remainders have 

* 2 adjudged to ariſe merely upon theſe words, in defaul 

ive. ſuch iſſue ; and therefore his lordſhip declared, that 

plaintiffs Eleanor, Davenport, John Davenport, and 

defendant Richard Owen, are intitled to the equity of 

demption of a moiety of the premiſes, on payment 

moiety of the principal and intereſt on the ſaid mo 

and that in caſe either of the plaintiffs, or the defen 

Richard Owen ſhould redeem the ſaid premiſes, th: 

decreed that a commiſſion ſhould iſſue, to divide the Nes. 

[ 581 ] miſes into moieties, one moiety to go to the plan d. 

Eleanor and John Davenport, and the defendant 0 

according to their intereſt therein, and the other motel 


* 


* —¼ 
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* John Holden being ſeiſed of ſeveral lands in fee, deviſed to | 
Richard for his life, with remainder to his iſſue in tail male; and 3 
death without iſſue, he deviſed the premiſes among his three grandch 
in this manner, To his grandſon Richard and Elizabeth his grand-da 
as tenants in common, and to the heirs of their reſpective bodies, Then 
default of ſuch iſſue, the remainder to his grand-daughter Anne Hal om t! 
fee: Anne married, and afterwards Elizabeth died without iſſue rp 
body : the queſtion was, Whether Richard Holden and Elizabeth t lor 
eſtate in common, with croſs remainders to the heirs of their bodie e IVi 
then the eſtate could not veſt in Anne, but upon failure of iſſue 6 
their bodies; or whether this was an eſtate in common, with remen 


the heirs of their bodies generally ? for in that caſe, one moiety of th Wanc 
would veſt in Anne, who had the remainder in fee, immediately to 9 
death of either of them without iſſue: the court were of opinion, Th ”. 


croſs remainders were created by this deviſe, but that by the death 
zabeth her moicty went over to Anne. 


- 
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Remainder; 

» defendant Oldis ; and after ſuch partition made, he 
ed proper conveyances to be executed hy the ſeveral 
. 's, - 


March the 32th 1738. 
Hopkins alias Dare v. Hopkins. 


EARD upon the 3d of March, and ſtood for judg- 
ment this day, | | 
ſohn Hopkins the teſtator, having a large real and per- J. H. deviſed 
leſtate, makes a diſpoſition of both by his will, and Þ'* 7-2: sud to 
to the bulk of his real eſtate, deviſes the ſame to truſtees their heirs, to 
yd their heirs, to the uſe of them and their heirs, upon the uſe of them 
ral truſts, viz. for Samuel, the only ſon of his couſin 8 


: 4 . upon ſeveral 
thn Hopkins for life, and after his deceaſe, in truſt for rafts therein 


C48 273. 


t and every other ſon of the body of the faid ater mention” 
a, to be begotten ſucceſſively, and the heirs males ;,. — 


the body of every ſuch ſon reſpectively; and for want of his intention, 
uch iſſue, in caſe his couſin John Hopkins ſhould have that the legal 


| , ſtate ſo gi 
au ther ſan, then for all and every ſuch other ſon for life, — 2232 
at n like remainders to their iſſue male; and for default of to ſupport all 


iſſue, to the firſt and every other ſon of the body of fe mans _- 
nh, eldeſt daughter of his ſaid couſin John Hopkins declared; part 
lie ſucceſſively, with like remainders to their iſſue of which were 
tle; and for want of ſuch iſſue, the like remainders to inn 
firſt and every other ſon of Mary, ſecond daughter of nd che court 
bad couſin John Hopkins, and their iſſue male, and ſo made ſuch a 
mes on the limitation in like manner, in reſpe& of the nanny 7 ag 
ter daughters of his ſaid couſin, then in being; and for intention, being 
bt of ſuch iſſue, in caſe his couſin John Hopkins ſhould f opinie it 
de any other daughter or daughters, then in truſt for tage cnet 
ir firſt and every other ſon in like manner; and for de- rules of law 
it of ſuch iſſue, in truſt for the firſt and other ſons of *ud' equity. 
Icouſin Hannah Dare, with like remainders to her firſt 
k every other ſon and their iſſue male, with remainders 
7 to other relations, remainder to his own right hers. 
Then comes a proviſo, that none of the perſons to 
om the eſtate was thereby limited, ſhould he in actual 
ion of the whole, or any part thereof, till he or they 
wecuvely attained his or their age or ages of twenty-one, 
um the mean time, the truſtees to make a handſome 
Wance for the education of ſuch perſons, and the over- 
to go to ſuch as ſhould be intitled thereto. 

cle are the ſeveral limitations and proviſos mate- 
uy relating to the real eſtate, Then he deviſes all the 
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Hopkins prayed, that as heir at law, he might have t 


in 17 33» and it was admitted on all hands, that if Sam 
had 


. appeal, (Vide Caſ. in Eg. in his time, 44.) « and 


4 Remainder. 
reſt and reſidue of his eſtate, in caſe there ſhe 
be any, after payment of debts, &. to his executor, 
truſt, to be, with all convenient ſpeed, laid out in the x 
chaſe of lands, and to be ſettled to and upon the fe 
truſts and purpoſes in his will declared of the real eſſate 
was then ſeiſed of, and made the truſtees his executors, 

Samuel Hopkins the firſt deviſee died before the teſtat 
which after the teſtator's death, occaſioned the bringi 
two bills, one by John Hopkins and his daughter, to þ 
an account, and an execution of the truſt ; and Je 


profits till ſome perſons come in eſſe, capable to take und 
the will, as part of the truſt undiſpoſed /; the other y 
brought by the truſtees, that till a perſon was in 4+, 
pable of taking, the profits might be accumulated to 
creaſe the eſtate. | 

'T heſe cauſes were heard before the maſter of the Re 


urvived the teſtator, he would have taken (at le: 
an eſtate for life in the truſt in poſſeſſion, and all the ſ 
ſequent limitations between him and the preſent plain 
would in ſuch cafe have been contingent remainders. 

But it was inſiſted for the plaintifts in the original ca 
that by the death of Samuel in the teſtator's life, that « 
viſe was void, and was to be conſidered as if it had ne 
been inſerted, and that if the ſubſequent limitations co 
not take effect as contingent remainders, they might, 
way of executory deviſe, and that they ſhould operate 
they could, ut res magis valeat quam pereat. 

For the preſent plaintiff it was inſiſted, that by 
death of Samuel, the eſtate of freehold deviſed to 
became void, and fo conſequently the contingent ren 
ders, and that the law cannot admit a limitation in 
original creation, a contingent remainder, to be by 
accident changed into an executory deviſe. 

The maſter of the Rolls was of opinion, That 
&« limitation to Samuel Hopkins was to be conſiderconnl 
« if it had never been in the will, and therefore that g 
« deviſe to after-born ſons being by future words, in 
& his couſin John Hopkins ſhould have any other ſo 
e was now to be conſidered as the firſt deviſe, and mi 
<< take effect as an executory deviſe.” 252 
Lord chancellor Talbot was of the ſame opinion on 


creed, the truſtees to deliver poſſeſſion to the pla 


| ins parti of the e 
John Hopkins, (of particular eſtates) "7 


Remainder: 
jurchaled Jima teſtator, after the making the will, and 
© deliver the deeds and writings to him, and declared 


truſtees;/accrued ſince the teſtator's death, till ſome per- 


Luſeſton, (which makes no difference in the decree) ac- 
wording to the limitation in the will; and was intitled to 
he ſurplus produce of the teſtator's eſtate, after pay- 
ment of the annual ſum charged thereon, and directed 
m account of both the real and perſonal eſtate, and a 
Ike direction as to the perſonal eſtate for inveſting it in 
nds: there was no direction given concerning a con- 
jeyance of the eſtate, but a general reſervation, and 
Iberty to apply to the court, as there ſhould be oc- 
ion. 9 0 5 

Ibis was the decree then made, and upon great conſi- 
ation ; and as to the point on which it was eſtabliſhed; 
not diſputed in this caſe, becauſe the plaintiff here 


that decree. | 
lince that decree, two new events have happened, which 
given riſe to this ſuit; _ 

john Hopkins on the 18th of June 1736 had another 
born, named William, who died the 24th of De- 
der 1737; and on his death the plaintiff, the eldeſt ſon 
Hannah „ having attained twenty-one, brought 
bill to have a ſettlement made by the truſtees, and firſt 
ban eſtate may be limited to him in poſſeſſion, and 
I account of the profits during William's life, and 
the ſurplus profits may be paid to him. 

, Chute for the plaintiff. This is a contingent re- 


u the firſt taker is a veſted intereſt, and conſequently 
wntingent remainder veſts at the ſame time. Pays's 
Gro. Eliz. 848. The teſtator has laboured to give 
u unborn perſon, what he apprehends was never given 
ly unborn perſon before, for he has. refrained the 
bg of the freeh01d, and ſuſpended it further than any 
whatever has attempted to do. What we contend 
s, that admitting this was an executory deviſe in the 
Lon of John Hopkins, yet after he was born, what- 
as executory, was then executed, and the freehold 
for life veſted in him, with remainders to his firſt 
dery other ſon, and as he has died without iſſue male, 
WMtingent remainder takes place in the plaintiff. Liſle 

y. No difference between the limitation which did 
Jol. I, 4 R come 


der, and not an executory deviſe, for the eſtate for 


683 


he was intitled to the rents and profits deviſed to the 


ſon ſhould be in being; intitled to an eftate 2 - in 


1 3833 


ds himſelf by the preſent bill, expreſsly on the foot 
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_ tory, is carrying this doctrine further than was ever yet 


to thoſe rules. 


come in «ſe by the birth af William, and the liniitati 
which would have come in ęſſe immediately, if Samuel th. 
firſt: fon of the nephew John Hopkins had ſurvived th. 
teſtator but an hour. Fhe proviſo in the will is , 
abridgment of the power which is given to the firſt taker 
of holding an eſtate for life, and is for that reaſon void 
as much as if a perſon ſhould appoint one executor, an 
then reſtrain him from adminiſtring. Taylor v. Bryd: 
2 Mod. 289. 

The queſtion will be, Whether, notwithſtanding Wi 
liam the ſon was. born, the whole rents and profits of t 
teſtator's eſtate ſhall ſtill accumulate, till the infant woul 
have attained his age of vgs a or whether by t 
birth of William the freehold a tely veſted in him 
a man in a will attempts to give ſuch an eſtate as the kh 
does not admit, and endeayours to raiſe ſuch a contingeng 
as it will not allow, they muſt take their fate according 
the rules of law. Reeves v. Long, 3 Lev. 408. Sal 
227. the caſe which introduced the ſtatute of king Wi 
ham, as to unborn children. 

Executory deviſes had their original here, but the reaſ 
of it was ſo ſtrong, that the courts of law ſoon conform 


BOSSES ES TER ys mo. 


=® 
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We 


No body is intitled to take the profits under lord ch; 
cellor Talbot's addition to fir. Joſeph Jekyll's decree, | 
John Hopkins, and the court is filent as to every at 
perſon. What is the terminus a guo under the laſt decre 
Why, until a perſon is born, who is intitled to take 
eſtate for life in poſſeſſion, for otherwiſe my lord Tall 
would have added, until fuch perſon arrive at the age 
twenty-one years. It would be repugnant to fay, tl 
John Hopkins took. an eſtate for twenty-one years, at 

time that his eſtate as heir at law ceafed upon 
birth of his ſon. William was not in eſſe at the time 
the executory deviſe, and therefore to ſay it is ſtill exe 


tempted, for it will wait longer than the compals of 
life, for here is the life of William who is dead, and 
life of a perſon who is unborn. 

Mr. Noel of the ſame fide. The queſtion, W. 
ther the contingent remainder takes effect in poſſeſſion 
the plaintiff, upon the death of the ſecond ſon of J 
Hopkins? or whether it is till to wait, till the birth 
another ſon of John Hopkins? As an executory © 
was introduced to ſupport and aſſiſt the rules of law, 


dort will not conſtrue an executory deviſe in ſuch a man 
wer as to overturn the rules of ax. > 

Lord Chancellor. Pays's caſe is likewiſe reported in 
Ny 2 differently ſtated from what it is in Cy+. 
Luz. 848. | 
Mr. Noel. It was only neceſſity that obliged the court 
0 agus it an executory deviſe, at the time of the de- 
we of lord chancellor Talbot. 

But as here is a fon of John Hopkins born ſince the 
&cree, this neceſſity ceaſes, and 29 inftante the eftate for 
ie veſted in poſſeſſion in the ſon, the contingent remain- 
& veſted in the plaintiff. | 

The teſtator allowing the truſtees to expend ſuch a ſum 
won the birth of the firſt perſon, who ſhould take an 
ate for life in poſſeſſion, by way of education, as is 
kitable to the largeneſs of the eſtate he is intitled to at 
. ſhews the intention of the teſtator, that it 

veſt in the firſt taker. Bate's caſe, Salk. 254. 

Lord Chancellor. 'The word immediate was put in at 
It by lord Talbot, in his decree, in his own hand, but 
Inck out afterwards, and ſtands now, as has been before 
entioned, viz. inſtead of immediate eſtate for life in poſ- 
Won, only, eſtate for life in poſſeſſion. 

Mr. Green of the ſame fide, cited Dyer 3 & 4 Pollex. 
v. where it is ſaid by a very high authority, that the 
ptention of a teſtator is to direct the conſtruction of a will; 
if that intention, though ever ſo plain, is contrary to 
Wn, it is abſolutely void. 

The queſtion, If the plaintiff ſhould have a decree, whe- 
ber he is intitled _ to an eſtate for life, or to an eſtate 
W by virtue of the limitation to him for life, remainder 
Ithe heirs-male of his body? He infiſted for the plain- 
chat theſe are words of limitation, and not of pur- 
aſe, 

Mr. Murray of the fame fide. This is carried further 
Wn the law will ſuffer executory deviſes to wait; for 
eit muſt wait till the death of the father John Hopkins, 
the death of the ſon of John Hopkins, and the rule 
that it muſt wait only twenty-one years, or ariſe with- 
the compaſs of one life. 

Lord chancellor Talbot in his reaſons for ſupport of his 
free ſays, if Samuel Hopkins had ſurvived the teſtator, 
would certainly have had an eſtate for life, and there 
a be no diſtinction made between the limitation in the 
to Samuel, and the limitation to any other ſon to be 
| of the teſtator's nephew John Hopkins. 


4 R 2 That 


685 


5854 


686 


twenty-one, was never conſidered at all in the hearir 
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his heirs, to commence within four years, during the! 


remainder ; but taking it as a ſpringing uſe, the eſtate cc 


Remainder. 
That the contingency was to wait till the firſt perth es 
who ſhould take an eſtate for life, arrives at the age 4 
before lord Talbot, and never could, becauſe the profi 
are diſpoſed of by the teſtator himſelf. 

In all caſes of this court inviolably and var 
ably adheres to the rules of law, becauſe they are poſitivg 
and all the good end of uſes before the ſtatute are | 
preſerved in the conſtruction of truſts ſince the ſtatute, fe 
eequitas ſequitur legem, | 

It is contrary to the policy of the law to ſupport an e 
ecutory deviſe any longer than till an eſtate for life com 
in being, upon which the contingency may veſt : an ext 
cutory deviſe cannot be extended er, or an eſt 
made unalienable any longer than for a life in being, « 
twenty-one years after ſuch life. Stevens v. Stevens, C. 
in Eg. in lord Talbot's time. 

In the duke of Norfolk's caſe, Select Caſes in Chancery 
it was faid by lord keeper North, that the meaſures 
limitation in reſpect to the truſt of a term, and of the leg 
eſtate of a term are all one, and this court makes no di 
tinction any more than the courts of law, Jide Humbe 
ſton v. Humberſton, 2 Vern. 637. 
Mr. Attorney-general e contra. Money directed b 
deviſe to be laid out in land, and ſettled in a particul 
manner, is a mere executory truſt, and muſt be car 
into execution by this court, and therefore the perlat 
eſtate here is diſtinguiſhed from the real, and liable to 
truſt, 

Mr. Brown of the ſame ſide. It has been inſiſted 
the plaintiff, that the limitation to him has taken effect 
the excluſion of all others ; and it is pretended, that tru 
in the caſes of property muſt be governed exactly by ti 
ſame rule as legal eſtates. | 

There are ſeveral inſtances, where this court have d 
viated from this rule; as a dowreſs is intitled to dower 
a legal eſtate, but cannot be endowed of a truſt ; at! 
a man cannot convey an eſtate to his wife, but in 
court he may do it by way of uſe. 

As it was impoſſible at- common law for a perſon 
convey an eſtate, but he muſt part with the whole eſtate 
the time; to obviate this inconvenience, the invention 
uſes aroſe ; as for inſtance, if a man conveyed to A. 4 


tervening time, the freehold is in abeyance, and is 2a VC 


tin 


* 
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es in the feoffor, and is executory till the expiration of 
' four years. | 

nn The invention of truſts to preſerve contingent eſtates, 
o remedy many inconveniences, and among the reſt, 
ward againſt the accident of a ſon's being born after 
death of the father. 

A general legal eſtate here is conveyed to the truſtees in 
to preſerve and anſwer the particular purpoſes of his 
and therefore in this caſe it is a general legal eſtate, 
a general truſt. 

The teſtator declares, if Mr. Hopkins has another ſon, 
ſhall be truſtees for that fon, which muſt mean that 
p ſhould be truſtees of the ęſtate likewiſe ; for when a 
pe is given, the means by which it may be obtained 
zrtainly intended to be given at the fame time; and 
would be harſh to ſay in a court of equity, whoſe chief 
Widion ariſes out of truſts, that Chancery will limit 
reſtrain the power of truſtees, where it is naturally and 
xarily implied, though not expreſſed in terms. Vide 
ale of Reeves v. Long, 3 Lev. 408. 

The rule of executory deviſes has been extended in Ste- 
. Stevens ſo far, as till a child ſhall come to the age 
tenty-one, and for this reaſon, becauſe no perſon un- 
ut age is intitled to convey. In the caſe upon ſer- 
Maynard's will, the court directed truſtees to preſerve 
tlupport contingent remainders, though omitted in the 


; man v. Bleſſet, before lord Talbot, after Hopkins 
Hopkins, Caſes in Equity in his time 145. 


he legal eſtate, ſo as to ſupport the truſt eſtate; and 
brdſhip will, I do not doubt, preſerve theſe truſts 
ſame manner. 

, Fazakerly of the ſame ſide. The arguments which 
wunſe] of the other ſide draw to truſts from the rules 
,1 allow are very right, where they are exactly the 
In all circumſtances, but where they are not ſimilar, 
iherwiſe ; for if the reaſon ceaſes, it would be abſurd 
iſtrue them by the ſame rules. Vide the rector of 
Wneton's caſe, 1 Co. 148. 6b. 

estate at law may be in abeyance, but a truſt is not 
moment in equity, for if there was a chaſm of ever 
Wl a duration it would revert to the heir at law: in 
* caſe, Yelverton, fol. 9 & 10. a caſe put there by 
Wef juſtice Popham, and agreed to by all the judges, 
much ſtronger one than the preſent. It is not Kr 
ce 


4 - 


Is juſtice, his lordſbip faid, in a court of equity to ap- 
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— 
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ceſſary that there ſhould be a truſt at all to preſeny 3 c 
tingent remainder. Many inſtances where this court l 
ſpelt out the intent of the teſtator, though it js not expreſ 
in words; for by implication this court have done 
the teſtator intended, Are they in this caſe appon 
truſtees for any particular purpoſe, exclufive of and 
If they are not, then are they truſtees in general fo 
the uſes of the will, and among the reſt, are to be © 
dered as truſtees to preſerve contingent remainders, 

The conſtruction we contend for will ſupport the wi 
intention, but what the plaintiffs aim at, will defeati 
the greateſt part of the will; therefore we hope your | 
ſhip will conſtrue them truſtees for the purpoſe we j 
upon, the preſerving the contingent remainders ; the 
of Maſſenburgh v. Aſh is not exactly ſtated in 2 Yay, 
in the oFavo edition of Chancery Caſes it is. 

As to the perſonal eftate, wherever there is an eren 
truſt, this court will mould it in ſuch a manner s 1 
beſt anſwer the intention of the teſtator, and therek 
ſhall not trouble your lordſhip with caſes to this poi 
when they are truſtees for the ſeveral purpoſes in the 1 
it is abſurd to ſay, that they are not truſtees to preſerve 
contingent remainders, which is one of the princyal x 
poſes of the will ; and the teſtator has given the eſtate 
truſtees during the life of John, and during the lite 
Anne the mother. be | 

Mr. Chute by way of reply, It has been inſiſted 
the gentlemen of the other fide, that the caſe of vai 
and William are the ſame, and that the contingent 
mainders ought ſtill to be preſerved. I never heard, 
ever met with it, that when a tenant for life is born, 
remainder to his firſt and every other ſon in tail, thatt 
tees ever interpoſed any further, than between ſuch t 
for life and his iſſue in tail, and contingent remain 
beyond this would be too remote to be at all conſidere 
the eye of the law; ſuch a diſtant remainder is not ſo i 
as aſſets in this court. | 

Lord Chancellor, This could not be an. execl 
deviſe, becauſe there was an eſtate of freehold belore 
and therefore it is a contingent remainder. 

Mr. Chute. There is no-difference between the 
fent caſe and Humberſton v. Humberſton, but only 
ſeveral eſtates for life were limited to N not in 
and bere eſtates tail are limited to future perſons 
born, 

In this caſe, whilſt John Hopkins is without a0 
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un the door of his teſtator, and has quiet poſſeſſion; 


ies, he enters at the door again. | 

has been inſiſted upon, that this is an abſolute eſtate 
Feehold in the truſtees; I am at a loſs then to con- 
e how they can ſubdivide this abſolute eſtate into ſo 
particular freeholds, as they muſt do, if they would 
e the contingent remainders; for I ſubmit to your 
ip, that upon the birth of William, an eſtate for 
zually veſted in him, and was not to wait till he ar- 
dat the age of twenty-one, and that at the fame time 
ſubſequent limitations of courſe ceaſed to be executory, 
are become veſted: remainders, to take place upon the 
th of William without iſſue, and in this reſpect equity 
will follow the law; for as uſes before the ſtatute of 
mere the ſame as truſts, ſo ſince the ſtatute of uſes, 
& are conſidered in the nature of uſes before the ſtatute. 
Chudleigh's caſe, 1 Co. 113. 4. | 

xd Chancellor. For the plaintiff it is argued, that 
eſtate veſted in William on his birth, and was no 
er executory, and conſequently all the ſubſequent limi- 
ns became remainders, either contingent or veſted, 
ling to their reſpective natures; and that thoſe that 
contingent not veſting, either during or eo in/tante, 
the particular eſtate of William determined, are now 
L and conſequently the plaintiff, as having the firſt re- 
mer veſted in him, is intitled to the eſtate in poſſeſſion. 
w the defendant this was endeavoured to be anſwered 


mM, That there is no neceſſity to conſider the limita- 
ſubſequent to that to the ſecond ſon of John Hopkins, 
wntingent. remainders, but that they may ſubſiſt as ſo 
ydiftint: executory deviſes, and if one did not take 
& another might. 
ondly, (And which is moſt relied on) that admit- 
that by the eſtates veſting in William, the ſubſequent 
ations. were to be looked upon as remainders, yet ſuch 
e contingent, were not deſtroyed by their not veſting 
ly his life, but that the legal eſtate in the truſtees is 
vent to ſupport them. 
lirdly, that a determinable freehold, in the equitable 
on the heir at law, and that is ſufficient to 
the contingent remainders of the truſt eſtate. 
teſe points have: been well argued at the bar, and 
bare, I think, ſome things clear. 
ul, That if thoſe had been contingent — Le 
a le 


ih 
f 
| 
% 


den as a fon is born, he is turned out again, and if the T 588 J 
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to * contingent remainders, they Would have h et 
- void. | 2 
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a legal eſtate, or a uſe executed, and no truſtees inen is 


Secondly; It is clear that theſe ſubſequent limitatol The 
2 be ſupported as ſo many diſtint executory d 
vues. | | [1459 | 

In the cafe of Higgins v. Derby in - Salk. before Toe 
Cowper, Mich. 6 Ann. the utmoſt that was ſaid wil 
that on the limitation of the truſt of a term to the firſt { 
and the heirs males of his body, which never took eff 
there never having been a ſon, that the limitation over 
daughters might poſſibly be good. 

But in this caſe the truſt eſtate veſted in William, and 
leaſt for life, (for it muſt be admitted, that the proviſo 
not ſuſpend the veſting), which being a freehold, vas 
pable of ſupporting remainders, and conſeqently accordi afte 
to the doctrine in the caſe of * Purefoy v. Rogers, 2Sau 
380. and all the authorithies, ought to be conſidered as 
mainders, and in truth, the ſubſequent remainders 
be conſidered as ſo many parts of the ſame executory de 
and when that became veſted in the firſt taker, they ret 
no longer executory. 1 be 

Ihe caſe is therefore reduced to this queſtion, Wh 
S the truſtees will ſupport theſe rem: 

Before I proceed to the diſcuſſion. of it, I will obſc Tha 
that it is not neceſſary, in order to bar the plaintiff 
having a conveyance, that all the intermediate conti 
limitations, ſhould be good ſubſiſting contingent remainde 
but it is . ſafficient, if ſome of them are good by way 
contingent remainder, and ſtill ſubſiſting, for then ſo ic ther 


as they continue, the plaintiff comes too early; _ = 
And I am of opinion, that the legal eſtate in the truſſi 

will ſupport (at leaſt) ſome of theſe . contingent rem; 2 

ders, br it is not to be contended that all of them are g * 


and this on two grounds. 9 ot 
Firſt, Upon the plain intention of the teſtator. 
Secondly, That this intention is conſiſtent with the 
of law, and the common principles of equity. Wn 
Firſt, As to the intention, the preſent plaintiff tit 2 
comes before the court in a very unfavourable light, fol 
claims under the will, and the teſtator's bounty, and We. 
ſame time endeavours to defeat the greateſt part of it; Fit, 
deed this was retorted on the defendant the heir at laub, woes 


* Vide Fearne on Cont, Rem. and Ex. Dev. 242. 261, 262. 23% 1 Tar. 
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tis very different, for he does not claim by the will, or 
teftator's intention, but paramount to that, and only 
that which is not given from him. 8. 226007 
The teſtator could not frame a will, that no one ſhould 
his eſtate; if he could, it is likely he would have 


it, | 
To conſider therefore, and apply this intention to this 
at, Firſt, he deviſes his real eſtate to truſtees and their 
ins, to the uſe of them and their heirs, (ſo that it is a 
w uſe; executed by the ſtatute) upon ſeveral trufts 
wn after mentioned theſe words were properly and 
gh relied on for the defendant, as declaring his inten- 
, that the legal eſtate ſo given ſhould be uſed to ſerve 
[ſupport all the truſts and limitations after declared, 
en he proceeds to limit the truſt, and when he comes to 
after-born ſons of John Hopkins, he ſays, In ca 
n Hophans ſhould have any other ſon, then in truſt for 
land every ſuch other ſon for life, with like remainders to 
ir iſſue male, &c. ſo that he expreſsly declares, that they 
uid be truſtees for thoſe after-born ſons, and conſequent- 
he court is to make a conſtruction to ſupport it in ſuch 
ner as they can: but though this was the plain inten- 
yet if it is inconſiſtent with the rules of law and 
lity, it is to be rejected. 
Therefore, as to the ſecond queſtion, the great objection [ 590 ] 
That by law, contingent remainders muit veſt during, Though —_— 
the inſtant the particular eſtate determines ; and the EG and 
method found out to avoid this ſince Chudleigh's caſe, veſt during, or 
+ has been to create a particular eſtate of freehold, the ialtant 
reſt it in truſtees to preſerve the contingent remainder ; gf. deter. 
chere is no ſuch limitation in this caſe, and it is ſaid to mines, yet it 
| maxim in this court, that truſt eſtates (creatures of des not hold 
Wy) are governable by the fame rules of property as ufs. The 
| eltates, in order to preſerve one uniform rule and mea- ground the law 
property. LES | thatafrechold 
it de in obeyanice, becauſe there muſt be a tenant of the freehold to perform ſervices, 


wer all writs concerning the realty ; but this objection is obviated in the caſe of an 
Mle eſtate, becauſe the truſtee is the tenant of the freehold to perform ſervices, &c. 


and further, that the owner of a truſt has the ſame power 
Tit as he would have, was it a legal eſtate, in the ſame 
welt or extent: this is undoubtedly true in general, 
altords no juſt conclufion in the preſent caſe. 

ut, - Becauſe the ground and foundation the common 
Joes upon, in making contingent remainders void in 
{ae does not hold in the caſe of truſts, 

lou, I, 48 Secondly, 


Where there are 
ever ſo man 
contingent li- 
mitations of 2 
truſt, it is ſuffi- 
cient to bring 
the truſtces be- 
fore the court, 
together with 
him, in whom 
the firſt remain- 
der of the inhe- 
Titance is veſted, 


I Rep. 135. per Gawdy, That if a man before 


[591 ] 


The ſtatute of 
uſes was made 
to execute, and 
bring the eſtate 
to the uſe; 

and after the 


ſtatute, the ceſ- 


f uſe was 
ſeiſed of the uſe 
at law, as be- 
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Secondly, Becauſe to allow them to be good, will 4 
affect any rightful power of alienation in the cefuigue ty 
which the law allows to owners of legal eſtates, and cd 
ſequently do not tend to a perpetuity. 

Thirdly, Becauſe to require a* new diſtin& limitation 
legal eſtate, to ſupport the contingent remainders in ſc 
caſe of a truſt, would be quite nugatory. | 

As to the fir/?, the ground on which the common 
requires the veſting of the contingent remainders eit 
during, or eo inſtante, the particular eſtate determines, 
that a freehold cannot be in obeyance ; that there muſt 
a tenant of the freehold to perform ſervices, to anſwer ti 
præcipe, and all writs to be brought concerning the rei 
or otherwiſe there would be a failure of public ſervice 
publick juſtice. But this holds not in the caſe of an eq 
table.eſtate, the truſtee is tenant of the freehold, to perf 
ſervices, &c. but it has been objected there is equal i 
chief, if he is not liable to anſwer demands, and to 
bound by decrees in this court. 

That will not follow, for if there are ever fo many c 
tingent limitations of a truſt, it is an-eſtabliſhed rule, tha 
is ſufficient to bring the truſtees before the court, toget 
with him in whom the firſt remainder of the inheritance 
veſted, and all that may come after will be bound by 
decree, though not in ee, unleſs there be fraud and co 
fion between the truſtees and the firſt perſon in whom a 
mainder of inheritance is veſted ; but that is of no weig 
for fraud and colluſion will unravel a thing as well at a 
e | I | 

There is a great opinion, that this maxim of the cc 
mon law, that there muſt be a freehold, could not bed 
over to uſes before the ſtatute of Hen. 8. Chudleigh's c 


* flatute, had made a feoffment to the uſe of one 
years, and after to the uſe of the right heirs of | 
<& this limitation had been good, for the feoffees rem 
© tenants of the freehald ; but ſuch limitation after Wi 
< ſtatute is void, for then the freehold would be in M 
& ance, for nothing can remain in the feoffees.” 
As to the ſecond reaſon, if it tended to a perpetull 
would be a great objection. Before the ſtatute of Ha mut 
the Judges of the common law gave uſes very hard nan: 
and called them the product of fraud, &c. to remedy bon 
miſchiefs the ſtatute was made, to execute and * 
eſtate to the uſe, that after the ſtatute the ce/furque ½ 


ſeiſed of the eſtate at law, as before he was of I 


n quity ; and this the judges profeſſed to adhere to, but not- fore he was of 
htanding that, the neceſſities of mankind, and rea- — 1 po 
ble occaſions in families, obliged them in a little ceſſities of man- 
kr eto give way to uſes. kind have obli- 
| | ged judges to 
give way to uſes notwithſtanding, 


Contingent uſes, ſpringing uſes, executory deviſes, pow - Contingent uſes, 


wover uſes, were alſo foreign to the notions of the com- SS . 


1 law, and could not be limited on common law fees, ſes, &c. were 


t were let in by conſtruction, by the judges themſelves, forcign ye the | [| 
it Wn uſes, after they became legal eſtates ; yet the judges come la | 


[| adhered to the doctrine, that there could be no ſuch but were let in 
ne as an uſe upon an uſe, but where the firſt uſe was — —— 
cared, there it was executed, and muſt reſt for that £5" 
te : therefore, on a limitation to A. and his heirs, to uſes, after they 
ue of B. and his heirs, in truſt for D. B.'s eſtate held gene- 1<gal 

re to be executed by the ſtatute, and D. took nothing. 

Of this conſtruction equity took hold, and ſaid that the 

tion was to be ſupported. It is plain B. was not 

mded to take; his conſcience was affected. To this 1 
\reaſon of mankind aſſented, and it has ſtood on this 4 
t ever ſince, and by this means a ſtatute made upon 
ut conſideration, introduced in a ſolemn and pompous 


| tion, | 9 
by ne by this ſtrict conſtruction, has had no other effect i 4 
n to add, at moſt, three words to a conveyance. we. 
[tis very true this would not have been indured, if Courts of equi- 18 

ts of equity had not in general allowed theſe truſt 1 "9 

. , . . ame power to i 

les to have the ſame conſideration in point of policy ceguioue truſts 4 
legal eſtates, and given the ſame power to ceſtuigue as to alienation, N 

© (0: with reſpect to alienations, as if it was an uſe exe i it was an it 
: i ule executed. . 

5 d, Therefore a tenant in tail of a truſt may bar 6 
Ji we by a fine: a tenant in tail of a truſt, remainder 1 
” „ may dock the remainder by a common recovery; * 


ſome go ſo far as to ſay he may do it by feoffment + 
J. 1 
put all theſe are common aſſurances, and rightful me- gon a truß; "i 
r pon a truſt in H 

of conveying eſtates, for it was never allowed that equity, no eſtate "wh 
ruſt eſtates, a like eſtate may be gained by wrong, as 2 —— 1 
* might be of a legal eſtate; therefore, on a truſt tele acht orf 1 
quity, no eſtate can be gained by diſſeiſin, abatement, a legal eſtate; 44 
ltruſion, It is true, it may happen ſo upon a truſtee, ge 2 * 
In conſ he ceſtui ? may be affected, but us ctate ben 5 
n conſequence the ceſtuigue truſt may be affected, but uo enate can de 30 
on account of binding the legal eſtate ; but on a bare gzined by diſ- 1 
no eſtate can be gained by diſſeiſin, abatement, or e bre. © 
| : . ment, or intru- 't 
mM, whilſt the truſt continues. on, 1 


48 2 The 


0 . 10, 
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The deſtruction of contingent remainders, by tenant Ms 4: 

| life, is conſidered as a wrong without remedy, and ue 
[ 592 J] ſtrongly atort, that it is a forfeiture of his own eſtate, a aht 

| therefore works a deſtruction of the remainder. Noy baue 
equity never ſuffers any other wrongful act, or any thinffyate 

ſimilar, to gain or defeat the truſt eſtate, whilſt the trug gd 

is in pofſeſhon, why ſhould this take place, or the cou mn 

ſtrive to preſerve a power to ceſtuique truſt for life, the e uh 

cution whereof the law calls a wrong? = TT 

There are many It is in this reſpect to be compared to the caſes of me di 
inſtances where ger, for though it is the doctrine of this court, that ur 


mergers of le- rules of property and convenience hold in the ſame ma 
gal eſtates, and ner with reſpect to truſts as to legal eſtates, to prevent pe 
yet cours of  petuities; yet in the caſes of merger there are many 
equity have ne- ; 
ver ſufferes ſtances where there would be mergers of legal eſtates, ; 
mergersof yet courts of equity have never ſuffered mergers of tru 
trolls, where the legal eſtate continued in the truſtees, but ha 
been againſt the merger, if the juſtice of the caſe requ 
ed it. 
Thirdly, Where the whole fee is in the truſtees, to 
quire a new diſtinct limitation to ſupport contingent 
mainders, would be wholly vain and nugatory. 
Suppoſe after the limitation to Samuel and his iſſue, t 
teſtator had limited over a remainder of J. N. to preſ 
contingent remainders, could J. N. have taken at |: 
No, for it would have been @ w/e on @ uſe ; nor would 
have taken in equity, for the firit truſtees having the wt 
eſtate, are truſſees for all the ceſtuigue truſts. 


Suppoſe ſuch limitation had been to the firſt truſt the 
they could have taken nothing more; ſo that ſuch a rem 
hmitation could have no operation. long 
The principal objection is, That the legal eſtate in WF rem 
< traſtees, and the equitable in the ce//nrgue truſts, are WF mail 
<« different uſes, and cannot draw over the one to ſuppl the 
<« the contingent remainders of the other, and that a mW v 

„ might as well make uſe of an eſtate executed by WF will 
6+ ſtatute of uſes, to ſupport a contingent remainder oi dire 
particular eſtate in a uſe.” recti 

Ufe executes, - I admit they are of different natures ; but ſtill the ¶ belt 
and mere truſts, eſtate remains in the truſtees to ſerve and ſupport all the j 
and on Giffe- truſts ; but it is quite otherwiſe on the ſtatute of uſe i fr 
= —— = The words of the ſtatute are, That, every perſon PF mair 
not be governed ſhall have any ſuch uſe, &c. ſhall from henceforth Cord 


by gy c and be feiſed, &c. of ſuch lands, &c. to all intents, d 
* <« ſtructions, and purpoſes in the law, of and in ſuch 
*27 Hen, 8, « eſtates, as they had or ſhall have in uſe, truſt or 0d 


e ge 
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« dence of or in the fame,” By which the legal eſtate is 
wecuted to the uſes, and the cęſtuigue truſt has the legal 
fate, juſt in the ſame manner as the uſe before; the con- 
kquence whereof is, that as to perſons in fe, the legal 
fate became veſted immediately as they came in 2//z, pro- 

ded they come ſo in due time, according to the rules of 
wamon law ; if not, then the eſtate went over immedi- 
y to the next remainder-man, as it would in the caſe of 
common law fee: fo it is conſtrued in Chudleigh's caſe, 
nd if it went over by deed or will, fo as the party took as 
purchaſer, it is never drawn back again. 

This ſhews, that as to the queſtion, there can be no [ 593 ] 
mſoning at all from the caſes of uſes executed to mere 
nuts, but they ſtand on different foundations. Theſe are 
te reaſons which govern my judgment on this point, and 
lown I can ſee no inconvenience from it. 

t muſt be admitted that the teſtator might have done 
bis, as to part of the remainders, (thoſe that are capable 

being ſupported) if he had uſed proper words; and if 
r has clearly expreſſed his intention, this court (which 
to direct a ſettlement according to his intention, as 
Ir as it may ſtand with the rules of law) will take the 
per method to effectuate this intention. 
Next as to the caſes, the earl of Stamford v. fir John where a truft is 
Wobart, in 1709, (notwithſtanding the diſtinction taken in its nature exe- 
pon it) is a ſtrong authority for this purpoſe. Serjeant unt on the 
Maynard “ deviſed his eſtate to truſtees and their heirs, 3 
and declared after his wite's death, they ſhould convey the intention of 


the eſtate to the uſe of, and in truſt for fir H. H. for life; = * 


long live; remainder to the heirs male of ſuch firſt ſon; wit. 
remainder to the counteſs of Stamford for life; re- 
minder, &c. a conveyance was directed according to 
che will, exceptions were taken to the draught of the con- 
Wyance ; lord Cowper declared, that where articles or a 
will were improper or informal, the court was not to 


ere a conveyance according to ſuch improper di- 

ections, but in a proper and legal manner, which might 
e belt anſwer the intention of the parties; and conceived 
all WF the intention to be, that the eſtate ſhould be ſecured fo 


far as the rules of law would admit, before croſs re- 
manders. ſhould take place, and therefore ordered ac- 
dordingly.“ 

Upon an appeal to the Houſe of Lords, alledging, that this 
making a different ſettlement, the order was affirmed 


upon 


remainder to the firſt ſon for ninety- nine years, if he ſo of law will ad- 
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upon that- prineiple, that @ truſt eatt being in its ne, 
executory, it is incumbent on the court to follow the intenji, 
of the parties, as far as the rules of law will admit, 


Where the court i * 
err The next is the caſe of * Humberſton v. Humberſton 


pens wr 2 Fern. „ and Caſ. in Eg. Abr. 207. © There ppo 
2 teſtator dad made * will, deviſing his etage iii 
5d hor apr & the drapers company and their ſucceſſors, in truſt el 
maſter to have ©* convey to the plaintiff for life, remainder to his firſt an Wii" 
truſtees to pre- every other ſon for their lives, and to their heirs mae the 
— 110, me &« for life; remainder to about ffty other perſons for thei V 
ſerted. ers m « lives, and their ſons for their lives. Lord Cowper de pron 
<« clared it a vain attempt to make a perpetuity, but, hows 
«© ever, that there ought to be a ffrict ſettlement, wiel ien 

« implied a direction to the maſter to have truſtees to pte 
<< ſerve contingent remainders inſerted,” for that is alway © 
underſtood by the words ftri# ſettlement. Th 
However im- It appears by theſe caſes, that however improperly i his 
Fn de will is penned, the court will take notice whether t le 
tellator inten· teſtator intended a ſtrict ſettlement, and direct accordingly By 
2 ogy” Ogg as far as the rules of law will permit.  poſ 
court will dire accordingly. , * 
But a diſtinction was taken between thoſe caſes and t > 
preſent, that they were caſes of executory truſts, where th ing 
[ 594 ] will itſelf directed a conveyance; but here is no conveyane f be 
directed, but the truſt only declared by the will. The 
Alltruſtsare I admit the court has thrown out ſuch ſort of expreſſions ch 
Far <4 4 ex but I think there is no difference. All truſts are executory WS eat 
veyance be di- and whether. a conveyanee be directed by the will or not [.1 
reed or not, this court muſt decree one, when aſked at a proper time WW ver 
33 but I do not give any concluſive opinion to ouſt tha + 1 
when aſked at a diſtinction. In this will there is a plain declaration of t 4 
proper time. teftator's intention that this ſhould be an executory tu dn 
and that there ſhould be in due time a ſtrict legal coo f 
veyance made by the truſtees. The firſt clauſe from whic ve 
ſuch an intention may be collected, is the proviſo relating dhl 
to the profits before the perſons come into actual poſſeſſian dhe 
&c. till he or they attain twenty-one, and in the mea dne 
time the executors to make ſuch handſome allowance f z;y 
education of ſuch perſons, and the overplus to go to ls in 
on as ſhall be intitled thereto. Here is an intenio; ad 
plainly declared, that the truſtees ſhould continue in Pq, 
ſeſſion of the eſtate and receipt of the rents, till one . B 
: 3 Da bill z 


7” 


* Vide Fearne on Cont. Rem. 392. 


— — 


who 
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dom an eſtate for life is limited ſhould be twenty-one, 
nd the truſtees in the mean time are to make a handſome 
lowance for the education of ſuch perſons out of the rents, 
whether the direction for laying up the ſurplus was to be 
e or not, is immaterial to this queſtion) and after 
taining the age of twenty-one, ſuch perſon to have the 
ſeſſion, ( that is) the eſtate ts be conveyed. The next 
ſe is directing 3ool. per ann. to James Hopkins, one 
the truſtees, for paſt ſervices, to encourage him in the 
re of the truſt, &c. to be paid him half-yearly, till ſome 
won ſhould come into poſſeſſion, &c. This is till 
ing the age of twenty-one to be the time that ſuch 
on ſhould have the poſſeſſion, and conſequently, by 
ion, intitled to have the conveyance of the legal 


mate, | 

The next clauſe is that where he directs © the reſidue of 
his perſonal eſtate to be laid out, &c. and conveyed to 
his truſtees upon the ſame truſts, &c.” (Vide the clauſe.) 
By which is plainly meant to make as ſtrict a ſettlement 
poſſible of the lands to be newly purchaſed, and yet he 
them both together upon the ſame truſts. 

But be this point as it will, the caſe of Chapman v. 
lſſet, decreed by lord Talbot in 1735, is a clear autho- 
ly, * that the eſtate in truſtees will ſupport con- 
ingent remainders, even of a truſt declared by a will, 1 
where no conveyance is directed. . 1 
The caſe was, J. Bliſſet, “after ſeveral directions and The legal eſtste 1 
charges upon his real eſtate, deviſes all other his real in ruſtees will . 


ces to truſtees and their heirs, in truſt to pay his ſon — * . 1 
na], B. quarterly 377. 10s. during his life, and if there of a truſt de- i 
gr were any child or children, he gave the reſt and reſidue IT ad * by 
l of bis real eſtate for the education and benefit of ſuch veyance is di- "0 


child or children; and if his ſon married with ſuch rected. | 
conſent as the will mentions, 100/. per ann. to his wife; { | 
without, 1o/. per ann. and after his ſaid ſon's deceaſe, Wi 
ave one moiety of the ſaid truſt eſtate to ſuch child or y | 
children, their reſpective heirs, executors, and aſſigns, [ ] 

the ſurvivor of them, &c. and the other moiety to the 595 | 
auld or children of Joſeph, &c. and if J. B. died 1 
thout iſſue, to ſuch child, &c. of my daughter, &c. i 
with a remainder over. The teſtator dies, J. B. marries, 1 


to ad has a ſon, then died; Joſeph (who was the teſtator's * | | 
1 grandſon) had no ſon born at the time of the death of lf 


J. B. but had a ſon four years after, and upon this a WM 
bl was brought by the heir at law, inſiſting that theſe ' 
n 6 limitations i 


4 truſt, and therefore, whether it is to be conſidered 


Where an eſtate 
is limited to the 
anceſtor for life, 
and afterwards 
to the beirs 
males of his 
body, the 
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* 


< limitations were void, particularly to the fon of Joſep 
& not being born till four years after the death of J. By 

The firſt queſtion was, Whether it was to be conſidere 
as a legal eſtate ſubſiſting in the truſtees, or whether it w: 
not a uſe executed by the ſtatute ? lord Talbot and myſel 
(on a re-hearing) were of opinion, * that the legal ef 
«in fee was in the truſtees, and all the limitations, in 
« ſubſequent intereſt, were truſts.” . 

The next queſtion was, Whether the limitation to tl 
ſon of Joſeph was good ? and if ſo, Whether as an exe 
cutory deviſe or a contingent remainder ; Lord Talb 
« was of opinion, that it might be good even as an exc 


<< cutory deviſe, in a legal limitation; and the only d be. 
« jection was, that the limitation was in verba de preſent et 
© but he ſaid the words were to be conſidered as fe 
<< teſtator meant them; that he knew Joſeph was an infan ha 
<< and young, and deviſing a moiety to his child, (knowinil 

c he had none) muſt neceſſarily: intend it future, i 


< therefore it was impoſſible to ſhew an intention mo 
<< clearly of children thereafter to be born.—But he we 
on, that when J. B. had a child born, that had a fre 
c hold in the truſt during the life of J. B. whether a 
<« that it was to be conſidered as an executory deviſe, 6 
<< contingent remainder, the child of J. B. having a ki 
of freehold in the truſt itfelf, he held, that if taken ax 
& remainder, (in caſe of a limitation of legal eſtate) ita 
« clearly void, for the freehold would be in abeyance f 
« four years, between the death of the ſon of J. B. at 
te the birth of the ſon of Joſeph ; but he ſaid, the reaſon 
cc that rule failed in the caſe of truſts, and was of opinic 
< that the firſt eſtate in the truſtees preſerved the wh 


4 an executory deviſe, or contingent remainder of at 
<« that it was good, and that the plaintiff was intitled tc 
% moiety.“ n 
This reſolution comes up to the preſent in all it's poin 
As to the third point, I ſhall not lay much ſtreſs upon 
and I own I took it to be clearly otherwiſe, when mentic 
at the bar; but on conſideration, I think there is more 
be faid in ſupport thereof than I was at firſt aware of. 
The odjection is, that the particular eſtate and 
mainder muſt be created at one and the fame time, . 
making parts of the ſame eſtate; and this is undoubtoly..  * 
the general rule, but it is equally a rule at law, that 
caſes where an eſtate is limited to the anceſtor for life, 
afterwards to the heirs males of his body, that the eit 
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e connected, and make an eſtate tail in the anceſtor, 
where it is by the ſame conveyance; fo is Shelley's caſe, 
Lithas alſo been held to connect and make one eſtate 
wil, where it did not ariſe by the ſame conveyance, but by 
of reſulting uſe, and fo reſolved by three judges in the 
ae of Pybus and Mitford, 1 Vent. 373. A. covenanted 
\ hand ſeiſed of lands, to the uſe of the heirs males be- 
en, or to be begotten on the body of his ſecond wife, 
died at the time of the deed ; he had iſſue by her, a 
n R. Hale, Wild, and Rainsford, held, that in this 
o The uſe of the freehold returned or reſulted, b 
operation of Jaw, to the covenantor for life, which 
being conjoined to the eſtate limited to the heirs males 
of his body, made an eſtate tail, and that this eſtate for 
life, ariſing by operation of law, was as ſtrong as if it 
had been expreſs.” 


Now if an eſtate for life, reſulting to the covenantor, 
ich was part of the old uſe, and remaining in him, might 
te and connect with the limitation in tail in the con- 
nance, why may not the reſulting truſt of the freehold, 
lupport contingent remainders of a truſt, do the ſame, 
wh not created together with it? there doth not ſeem 
ne to be any greater objection to the one than the other. 
lord chief juſtice Hale's expreſſion in that caſe is di- 
ly applicable, that this is plainly according to the in- 
Won of the parties; and if we can by any means ſupport 
Fe ought to do it as good expoſitors. But however, as 
ad before, I would not be underſtood to give any 
ve opinion, but it deſerves to be better conſidered, 
raſon of it's analogy to the caſe of Pybus and Mitford. 
another objection taken for the plaintiff was, that it is 
abble to frame ſuch an expreſs limitation as would 
port theſe contingent remainders ; if this was true, it 
be very material: it is ſo, as to ſome, but not to 


Ia the caſe of Pybus and Mitford, A. ſeiſed in fee covenanted to ſtand 
o the uſe of his hetrs male begotten or to be begotten, on the body of his 
8 wiſe; upon the principle laid down by lord Coke, 1 Inſt, 23. a. 
lo much of the uſe as the owner of the land does not diſpoſe of, re- 
=s in him.” A. was held by Hale (ch. juſ.) and two other judges, 
tan eſtate for his own life by implication; for the limitation being to 
lein of his body, &c. and it being impoſſible for him to have any ſuch 

nag his life, the uſe during his life was undiſpoſed of. And an eftate, 
* of law, being conſidered as equivalent to an eſtate by deed, it 
ud, that the ſubſequent limitation to his heirs male, &c, was executed 
ww for life, Which he had by implication, and created an eſtate 


ol. . 4. 1 all 3 
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eſtates are con- 
nected, and 
make an ellate 
tail in the an- 
ceſtor, where it 
is by the ſame 
conveyance: 
The ſame has 
been held where 
it did not ariſe 
by the ſame 
conveyance, 
but by way of 
reſulting uſe; 
lord chancellor 
inclined to 
think, that the 
reſulting truſt 
of a frechold, 
to ſupport con- 
tingent remain- 
ders of 3 truſt, 


vt connect in the ſame manner with the limitation in tail, though not created together 


In a limitation 
to ſupport con- 
teingend rcemallne 
ders, it is not 

material to te- 
ſtraia it to the 
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life of tenant all]; for as to the ſons of John Hopkins, to be born here 
— * pak d 4 after, the limitation, when the conveyance is to be made 
it ugh ae may be ſupported, ſo as to the fons of the bodies of ſuc 
to the life of a daughters as were living at the teſtator's death; for I maj 
perſon in being. 4 great diſtinction between that limitation and the limit 
tion to the ſons of after-born daughters: As to Jo 
Hopkins's after-born ſons, it may be limited to truſt 
and their heirs, till he has a ſon born, and ſo after 
death, till Sarah has a ſon born, and to any other of 

daughters that were in e//e dt the teſtator's death. 
But it has been objected further, that this is a ne 
invented limitation to ſupport contingent remainders, a 
that it was never yet carried further than during the life 
tenant for life of the land, or birth of a poſthumous ſo 
and that, to be ſure, is the common caſe of ſettlement 
but there have been other limitations, and it is not {in 
opinion) material to reſtrain it to the life of tenant for 
of the land, provided it be reſtrained to the life of a per 

in being. 

It has been alſo objected, that all ſuch truſtees on { 
limitations have hitherto been reſtrained to receive 
C 597 } profits for the benefit of the tenant for life, but this wo 
be to create a new truſt for the benefit of the heir at | 
but this is no more than the common caſe of a reſul 


truſt, and it is immaterial whether it be expreſs or i T 

plied, for if it be implied by the will it muſt be expreſſeſſ nay 

the conveyance. : rema 

Tere may, And ſo it was allowed in the caſe of Carrick v. EnifWunde 
under a truſt to ton, 2 W ms. Rep. 61. 66 Edward Errington had cle, 
appoint contin © two ſettlements of his eſtate, one by fine in the lifet i be c 
898 of his anceſtor, which (if at all) could only operate purel 
law, in the ſame eſtoppel; he afterwards made another ſettlement A, 
. the uſe of himſelf for life, &c. remainder, ¶ vhat 
e cutory c and by a conveyance executed another day, they Aron 
deviſe. y . be. | 
« whom the fee was limited) executed a declaratio and f 

&« truſt for Thomas Errington for life, without imp whic 

« ment of waſte, remainder to truſtees to preſerve T 

te tingent remainders, during the life of Thomas E plain 


<« ton: in the conveyance were unneceſſarily made trulW dil, 
ce to preſerve contingent remainders, it being a truſt «I Will 
« Edward Errington died without iſſue, and the . B. 
„legal eſtate was admitted to be in the truſtees : M any 
e ſecond deed they were only truſtees of the benefici l 
<« tereſt, and Thomas, who was to take the firſt cla eſtate 
« the truſt, was a papiſt, and diſabled by the ſtatuy ___ 
& take any beneficial intereſt ; and it was inſiſted thi! 
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s the ſtatute, both the truſt and legal eſtate were void, 
and therefore the eſtate to go over by that conveyance 
to the next remainder- man, who {hould be a proteſtant, 
and capable of taking. 

« Firſt queſtion, Whether the deed was obtained by 

bY. 

Fu Second queſtion, Whether the legal eſtate in the 
# truſtees (who were only truſtees under the firſt deed) 
# was void, becauſe this remainder-man was a papiſt, and 
« incapable of taking ? 

« Lord King, and afterwards the Houſe of Lords held, 
that the truſt being not only to receive rents, &c. but 
alſo to preſerve contingent remainders, and poſſibly a 
« perſon capable of taking might come 7» e, that that 
u was a further truſt, which the ſtatute did not make void; 
u it had indeed avoided that for life, but as there was 
# another truſt upon the legal eſtate, which might by 
# poſſibility be capable of being enjoyed, the eſtate ſhould 
remain in the truſtees, to ſupport the contingeht re- 
u mainders ; and as to the profits in the mean time, (for 
the remainder-man could not take them, nor the truſtces, 
they being only. meer inſtruments) the heir at law thould 
* have them, till ſome perſon came in ee, capable of 
taking under the contingent remainders.“ 

This, therefore, is a very clear authority that there 
may be a reſulting truſt (under a truſt to ſupport contingent 
rmainders) for the heir at law, in the ſame manner as 
under an executory deviſe ; indeed it was inſiſted in that 
ale, that the eſtate ſhould in the mean time go over ; but 
the court held otherwiſe, for then it would have veſted by 
purchaſe, and could never have come back again, 
As to the deviſe of the perſonal eſtate, if I am right in 
what I have faid with regard to the real eſtate, it will hold 
ſtronger as to the perſonal, that it is a clear executory truſt, 
and falls within the reaſon of the caſe of * Papillon v. Voice, 
which is a ſtrong authority on that head. 
The confequence of the whole is, that the prefent 
plaintiff cannot have ſuch conveyance as he prays by his 
bill, nor the ſurplus of the profits during the life of 
William, | 
But it remains to be conſidered, whether he can have 
ny other relief, 

think no conveyance ought yet to be made of this 


ty fate, but it muſt remain in the hands of the truſtees, to 


(6 ® Vide Fearne on Cont. Rem. 83. 95. 97. 120, 
| 412 ſee 
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702 Rent. 
ſee whether John Hopkins, or any of his daughters, yi 
have a ſon that ſhall attain the age of twenty-one, for «; 
long there are truſts to be preſerved, and no ceſtuigue try 
till then is to come into poſſeſſion. 

If a conveyance was to be now directed, it would be 
proper to conſider what eſtate ought to be limited to the 
plaintiff ; but as I think this is not neceſſary, the bill mu 
be diſmiſſed, but without prejudice as to the plaintiffs ap 
plying to the court under the former decree for a ſettlemeny 
to be made of the truſt eſtate, according to the reſervatic 
in that decree, | 


th. 


— 


CAP. CIll. 


Rent, 


(A) In what caſes there may be a remedy for rent 
III In equity, when none at law, 


May the 19th 1739. 


C482 274. Benſon v. Baldwyn. 
A bill may be ORD Chancellor. Where a man is intitled to a ren 
army pr ra out of lands, and through proceſs of time the remed 


court where the At law is loſt, or become very difficult, this court has in 
remedy at law terfered and given relief, upon the foundation only 0 
. = nA payment of the rent for a long time, which bills are called 
ficult, and this bills founded upon the /olef : nay, the court has gone { 
court will re- far as to give relief where the nature of the rent (as there 
lieve on the are many kinds at law) has not been known, ſo as to b. 
ayment for a ſet forth, but then all the terre-tenants of the lands, out 
cngth of time. of which the rent iſſues, muſt be brought before the co 


in order for the court to make a complete decree. 


le fi 
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Reſulting Truſts, E ti 
Vide title Aſſets. % 


Vide title Creditor and Debtor. 
Vide title Truſt and Truſtees, c. 


CAP, 


U 709: ] 
WP. CV. 
Rule of the Court. 

. Vide title Money. 


el. 
Scxivener. 


—— — — —— — — — 


April the 2d 1752. 
Ex parte Burchall. 


te title Bankrupt, under the divifion, The Conflruftion 
of the repealing clauſe in the 10th of Queen Anne, 


ent ee 
CA . [ 600 ] 
Separate Maintenance, 
ned Eaſter Term 1737. 
S in 


Moore v. Moore. 


Ke title Baron and Feme, under the diviſion, Concerning 
alimony, and ſeparate maintenance. 


—_— 6 r — 


C:iAiP; een. 
Specific Legacy, 


November the 24th 1738. 


Dun and others v. Coates and another. 
& title Bill, under the 2 Bills of diſcovery ; and { 
herein of what things there ſhall be a diſcovery. if 
de title Legacy, under the diviſion, Ademption of it. | | 1 
Vide title Injunction. | [ 
Vide ti 7 . * 
de title Commiſſion of Delegates Ar | 
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C AP. CIX. 
Spiritual Court. 
Michaelmas Term 1737. 
Hill v. Turner. 


Vide title Marriage, under the diviſion, Where it is 
clandeſtine. Vic 
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Statute relating to Creditozs, 


(A) Rule as to the 13 Elis, cap. 5. 
November the 6th 1745 
Walker and others v. Burrows. 


Vide title Bankrupt under the diviſion, Rule as to 
frignees. 


= 
= — — 
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CAT. CAL 


Statute of Frauds and Perjuries, 


March the 2d 1738. 
Charlewood v. the Duke of Bedford. 
Vide title Landlord and tenant. 
Vide title Agreements, articles and covenants. 


* — — 


CAP. CL 
Statute of Limitations. 


Vide title Anſwers, pleas, and demurrers. 
C 
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Statute relating to Purchaſers, 


(A) Rule as to the 27th of Eliz. cap. 4. 
November the 6th 1745. 
Walker and others v. Burrows. 
Vide title Bankrupt, under the diviſion, Rule as to aſ- 


ſignees. 
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Steward, 
Vide title Landlord and tenant. 
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CAT AV. 


Surrender, 


Vide title Copyhold. 
J. 


CAP. CVI. 


Tenants in Common. 


Vide title Jointenants and tenants in common, 


CAE 
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% CAP. cxvny. 
* Tenant by the Courteſy ®, . 


v 1 1 


os Hilary Vacation 1737. 


Elizabeth and Mary Caſborne, Plaintiff, 
660 605 Elizabeth Scarfe and Alexander Inglis, Defendants. 


— oo ord HE father of the plaintiffs deviſed to Anne h 
eſtate, mort= 1 daughter, the plaintiffs eldeſt ſiſter, all his eſtat 
gages it, and freehold and copyhold, in fee, charged with 200. a- piec 
1 wich to the plaintiffs. Anne, after her father's death, poſſeſſe 
B. A. dies, the ſeveral eſtates, and afterwards intermarried with t 
and the mort- defendant Inglis, and ſoon after died, leaving iſſue a ſo 
Cad having who died an infant and without iſſue; upon whoſe deat 
the coverture; the plaintifts, as heirs at law both to. the infant and the 
this is notwith- ſiſter, became intitled to the real eſtate. Anne Inglis, be 
_— 4 * fore her marriage, mortgaged part of the freehold premiſ 
wife, as intitles to the defendant Scarfe for goo]. The bill is broug! 
_ —— — againſt the mortgagee and the huſband for an account, 
— 9 for the direction of the court. : 

mortgaged pre- The defendant Alexander Inglis inſiſted, that havi 


— — — had iſſue by his wife, he was intitled to an eſtate for lik 

land is conſider. às tenant by the courteſy, in his late wife's freehold pri 

ed only aa miſes, ſubject to the mortgage of the defendant Scarfe. 

1 On the 5th of May 1735, the maſter of the Rolls +, 

— and does hearing the cauſe, was of opinion, the defendant Ing 

not alter the Was not infifled to a tenancy by the courteſy, in the eta 
9 the comprized in the mortgage. 

+ Sir Joſeph The defendant. appealed from this decree to lord cha 

Jekyll, cellor, and the cauſe came on before his lordſhip on tt 

28th of January, and 4th of March 1737. 

For the plaintiffs it was inſiſted, the W of redem| 

tion was no actual eftate or intereſt in the wife, but only 

power in her to reduce the eſtate into her poſſeſſion aga 

by paying off the mortgage; it was compared to the c 

of a proviſo for a re-entry in a conveyance and no re- en 

ever made, and to a condition broken and no advanta 


ever taken thereof; that the wife was never ſeiſed in! 


K« d 


Vide Hargr. edit. Co. Lit, 29. and the authorities there cited. 
, L 
* * 
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ku, becauſe the legal eſtate was out of her by virtue 
f the mortgage, but had only a bare poſſeſſion, and was 
g receipt of the rents and profits; ſo that the mortgagor 
Ld merely a right of action, or a ſuit in a court of equity, 
order that the eſtate might be reconveyed to her, upon 
mplying with the terms in the mortgage; that it was 
| laches of the huſband, he did not pay off the mort- 
we money, Which would have re-veſted the eſtate in the 
fe, but not having done that, there is no more reaſon 
at he ſhould be a tenant by the courteſy here, thah that | 
ſhould have the benefit of a ſeiſin in law in the wife, [ 604) 
ich he cannot have, for there muſt be an actual ſeiſin; 
the words of lord Coke in his comment upon the 
x ſet. of Littleton are, A man ſhall not be tenant by the 
rteſy of a bare right, title, uſe, or of a reverſion, or a 
namder, expectant upon any eſtate of freehold, unleſs 
particular eſtate be determined or ended during the co- 
ure. It was likewile ſaid, if it be conſidered as an in- 
eſt, it is merely a contingent one, as it is uncertain 
ther the mortgagor will ever take back the eſtate again, 
t was intirely at her election; and ſnppoſing it to be 
emilW@rtzaged to the value, though ſhe had a right to redeem, 
one ſhe was under no obligation to do it; and it does not 
ear in this caſe the wife ever intended it, and if the law 
ud caſt the eſtate on the huſband, he, by never paying 
intereſt during his life, might load the inheritance in 
Aa manner, that it would never be of any benefit to 
Id pri heir, 
arte, ¶ The attorney-general cited the caſe of Penville v. Luſ- 

s +, de, at the Rolls, the 4th of February 1728, where | 
Inez maſter of the Rolls* was ſtrongly inclined to think * Sir Joſeph 
could be no poſſeſſio fratris of an equity of redemp- r. 

. He likewiſe cited the caſe of Reynolds v. Meſſing, 
de Rolls, the 20th of February 1732+, where it was + Sir Joſeph 
| 
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la wife was not dowable of an equity of redemption J. 
be caſe of a mortgage in fee; and in the caſe of Ro- M 
n v. Tongue, Michaelmas Term 1730, lord chancel- | 

ng was of the ſame opinion. | 

n agi k. Fazakerley, e contra, infiſted, that the huſband's 
the cg off the mortgage would have been buying what the 
re- en ves him as a tenant by the courteſy ; that though at 
dvantay mortgage in fee is a revocation of a will, yet in a 
ſed in WF" of equity it is otherwiſe ; and here a mortgagor is 
ered as having till the ownerſhip of the eſtate, which 
y a pledge or ſecurity for the money of the mortga- 
without making any alteration in the property, for 
01. I; 4 U - ths 


redemf 


t only 
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* Show, Parl. 
Caſ. 69. 


_ truſt term, it may be ſafely purchaſed without any dan 
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the eſtate retains all its former qualities as any other ng 
in mortgage. 

That the argument ab inconvenienti falls to the ground 
for as a tenant for life he will be obliged to keep down t 
intereſt during lite, fo that there is no danger of his injur 
ing the inheritance : that there is a difference between 
tenant by the courteſy and a tenant in dower, with regar 
to a truſt, for there may be a tenancy. by the courteſy of 
truſt, though a woman is not endowable of it; but wh 
were the grounds of this diſtinction he would not tak 
upon him to ſay, for as, both by the decrees of this cou 
and in the Houſe of Lords, it has been fo determige 
without giving any reaſons, he would not preſume to off 
any. 2 Fern. 585. and 680. | 

That in the caſe of Penville v. Luſcombe, nothing y 
therein determined by the maſter of the Rolls, who 1 
a doubtful in the principal point; but Mr. Fazaker 
faid he had a note of a caſe, with the ſame names, d 
termined by lord Cowper in 1716, who held directly 
contrary, that there might be a poſſe fratris of an equi 
of redemption ; and if ſo, the rule of æguitas ſequitur 
gem, in caſes of property, is certainly the beſt guide; a 
if this court upon niceties ſhould relax this rule, it wo 
be a precedent to diſpenſe with it in other caſes. | 
ſaid it was agreed the principal point had never been 
termined, though it is at the ſame time admitted there 
many caſes, where after a recovery at law either of do 
or tenancy by the courteſy, a truſt term has been laid 
of the way for the benefit of dowreſs, &c. 

Mr. Murray of the ſame fide ſaid, the ſtatute of u 
interpoſes only between a cuſtuigue truſt and his own Wi er 
offee, ſtrictly ſpeaking ; that in this court the ceſuigue 
is conſidered as the owner of the land, and the trulhh By : 
like the conuſee of a fine, only the meer inſtrument Wmort 
no more. That the caſe of lady Radnor v. V andebenonpti 
was affirmed in the Houſe of Lords for this reaſon, Wireclo 
cauſe all conveyancers have inſiſted, that where there 


of dower, and is one reaſon for the diſtinction betwes 
dowrels and a tenancy by the courteſy. 

u 

"Gn 


That a mortgage in fee is no more than a cha 
the land, and that in the caſe of Tabor ». 
2 Vern. 367. it was held a mortgage in fee (though 
deſcents caſt, and though more was due upon it tha 
value, and though the mortgagor by his anſwer faq refor 
would not redeem) ſhould go to the executor, and note, 2 
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the heir of the mortgagee, the equity of redemption not 
being forecloſed or releaſed. The ſeveral caſes following 
were likewiſe cited by the defendant's counſel, 1 Vern. 329. 
Hall v. Dunch, 2 Yern. Amhurſt v. Dowling, and Strode 
p. lady Ruſſel, 2 Veru. 625. and lady Williams v. Wray, 
0. 96. and Pawlet and the attorney- general, Hard. 
57. 469. 
1 the point had been argued on both ſides, lord 
chancellor declared his ſurprize that this matter, as it 
kemed a caſe which muſt frequently happen, ſhould never 
me been brought before the court till now; and as it was 
4 queſtion of great conſequence and general concern, 
hould take time to give his opinion. 
On the 25th of March 1738, the cauſe ſtood for judg- 
nent. 
Lord chancellor. This queſtion depends on two con- a 
Wderations. 
Firſt, What ſort of intereſt an equity of redemption is 
wnſidered to be in this court. | 
Secondly, What is requiſite to intitle the huſband to be 
nant by the courteſy. 
Firſt, An equity of redemption has always been con- An equity of 
ered as an eſtate in the land, for it may be deviſed, omg pn 3 
mranted, or entailed with remainders, and ſuch entail and — 1 
unders may be barred by fine and recovery, and there- tailed, and ſuch 
re cannot be conſidered as a mere right only, but ſuch 3 Aby ks 
n eſtate whereof there may be a ſeiſin; the perſon there- and recovery) 
re intitled to the equity of redemption is conſidered as and = perſon 
te owner of the land, and a mortgage in fee is conſidered dee it 1s 


perſonal aſſets, the land, and a 
5 . | mortgage in fee is conſidered as perſonal aſſets. 


By a deviſe of all lands, tenements, and hereditaments, If a teſtator, 
after deviſing all 


mortgage in fee ſhall not paſs, unleſs the equity of re- hi, lands, tene- 
aption be forecloſed *; and if after ſuch deviſe made a ments and here- 
recloſure is had, yet ſuch eſtate ſhall not paſs by thoſe [606 

words, of lands, tenements and hereditaments, be- ditaments, fore - 


uſe a forecloſure is conſidered as a new purchaſe of the 4 . bo. wa 


| on a mortgage 
in fee, ſuch 
Me will not paſs by theſe general words, of lands, &c. becauſe a forecloſure is conſidered 
inew purchaſe of the land. * a Vern. 625, 


The intereſt of the land muſt be ſomewhere, and can- A mortgage in 
fee, after a de- 


than WW be in abeyance ; but it is not in the mortgagee, and „i of the 
r (iretore muſt remain in the mortgagor. A. deviſes his eſtate, is in law 


id nd he, and after makes a mortgage in fee, though that ig a total revoca- 


tion; in equity 


40 2 a total pro tanto only. 
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A huſband ſhall 
be tenant by the 
courteſy of the 

uitable eſtate 
of the wife. 


An heir at law 
can oblige a te- 
nant by cour- 
tely to keep 
down intereſt, 
as much as any 
other tenant for 
life,  * 
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A total revocation in law, yet in this court it is revocatior 
pro tanto only. h 
It is certain the mortgagee is not barely a truſtee to th 
mortgagor ; but to ſome purpoſes, videlicet, with regar 
to the inheritance he certainly is, till a forecloſure, | 

Secondly, At common law, four things are neceſlary i 
intitle the huſband ro the tenancy by the courteſy, mar 
riage, iſſue, death of the wife, ſeiſin in fact. In this caſ 
the 6 firſt wes Bo but 1 2 that here is n 
ſeiſin Whatever of the legal eſtate in the wife in the con 
ſideration of the law. But that is not the preſent queſtion 
the true queſtion is, if there was ſuch ſeiſin or poſſeſſion « 
the equitable eſtate in the wife, as in this court is con 
ſidered as equivalent to an actual ſeiſin of a freehold eſtat 
at common law? and I am of opinion there was. 

Actual poſſeſſion, cloathed with the receipt of the rent 
and profits, is the higheſt inſtance of an equitable ſeifi 
both of which there was in this caſe, and that a huſband 
ſhall be tenant by the courteſy of the equitable eſtate of t 
wife, has been often determined, as in Sweetapple 
Bindon, 2 Fern. 536. which was a much ſtronger c: 
than this, for in that caſe there was neither ſeiſin nc 
land; and in 2 Fern. 680. it was held that lands article 
for only will paſs by a will. 

The principal objections are two: 

Firſt, Laches and neglect in the huſband by not payi 
off the mortgage. 
Secondly, That the rule ought to be equal betwee 
dower and courteſy, and that dower cannot be of a 
eſtate. 
A As to the firſt, it is not ſimilar to the caſes of laches! 
the huſband, viz. as in a caſe where entry is requiſite, be 
cauſe it is nothing near ſo eaſy to pay off a mortgage as 
make an entry; and it holds equally ſtrong in the caſe 
a truſt eſtate, for a huſband may more eaſily get a decre 
for his truſtees to convey, than a decree to redeem 
mortgage, which is neceſſarily attended with many delays, 
© The ſecond objection proves too much, if any thing 
and intirely fails by the precedents of this court: if a 
innovations were to be made, I am of opinion the neare 
way to right, would be to let in the wife to dower of 
truſt eſtate, and not to exclude the huſband from be 
tenant by the courteſy of it; and there can be no income 
nience to the heir at law, for he would have the ſame i 
medy in this court, to make a tenant by the courteſy k 


down the intereſt, as againſt any other tenant for life \ 
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theſe reaſons I am of opinion the defendant is intitled to 
e tenant by the courteſy ; and the decree at the Rolls, as 
p this part, muſt be reverſed. 


December the $th 1738. 


Roberts v. Dixwell, et e contra. 


IR Thomas Sandys, under his will directs his truſ- 
, tees to convey a full forth part of all and ſingular the 
freehold lands, &c. to the uſe of his daughter Priſcilla, 
br and during the term of her natural life, and ſo as ſhe 
done, or ſuch perſon as ſhe ſhall appoint, take and re- 
dye the rents and profits thereof, and ſo as her huſband 
«not to intermeddle therewith ; and from and after her 
keeaſe, in truſt for the heirs of the body of the ſaid Priſ- 

for ever. | 


tte buſband therefore not intitled to be tenant by the courteſy. 


The principal queſtion was, Whether this was a truſt 
xecuted, or executory? for if executed, Priſcilla was then 
unt in tail, and her huſband intitled to be a tenant by 
e courteſy ; the contrary, if executory only. 
Part of the lands deviſed, being of the nature of gavel- 
nd, and Priſcilla having left two ſons, another queſtion 
made, Whether theſe particular lands muſt deſcend 
— or go according to the rule of the common 
by 
Mr. Fazakerley for the ſons of Priſcilla. The queſtion, 
tether the words, heirs of the bady, will be conſtrued 


ether they take by purchaſe? He inſiſted, that it appears 
be the intention of the teſtator, that the huſband ſhould 
Wwe no benefit, and therefore cannot be tenant by the 
burteſy. The wife married improvidently, and againſt her 
Wer's conſent, She might have diſpoſed of the rents 
A profits by will; there was not one moment of time, 
re the huſband had the leaſt right, or ever was in poſ- 
Won of any part of the eſtate. He ſaid, he did not re- 
ect any one caſe, where huſband can be tenant by the 


cone 

2. re ely, unleſs he can ſhew ſeiſin in himſelf in right of his 
fy Ee upon the death of Priſcilla, the huſband here can have 
fe : ght at all, for there is no longer a continuation of the 


wife's 


* 
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CASE 276. 


Sir T. S. by will 
direCts his truſ- 
tecs to convey a 
full fourth part 
of all his free- 
hold lands, &c. 
to the uſe of his 
daughter Priſ- 
cilla for life, 
and ſo as ſhe 


alone, or ſuch 


* perſon as ſhe 


ſhall appoint, 


lie and receive the rents and profits thereof, and ſo as her huſband is not to intermeddle 
krewith 3 and from and after her deceaſe, in truſt for the heirs of the body of the ſaid 
Paſcilla for ever: this being an executory truſt, the wife took an eſtate for life only, and 


give them an eſtate derived from their anceſtor, or ' 
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wife's eſtate. He cited Co. Lit. fol. 30: a. to ſhew, that 4 
huſband muſt have ſome right even in the lifetime of th 
wife, and that it commences in her lifetime, and not x 
her death. Where the wife has a ſeparate intereſt, th 
court conſiders her always as a feme-ſole; if he had nothing 
during the coverture, how could he intitle himſelf to am 
{ 608 J thing at the time of her death, when all her intereſt w 
gone? and it is expreſsly laid down by lord Coke, that 
_ by the courteſy is initiate in the lifetime of t 
wife. 
Mr. attorney-general for the defendant. He inſiſted 
where a truſt eſtate is attended with all the fimilar circum 
ſtances, that there could be in a legal eſtate, to give a huſ 
band a tenancy by the courteſy, this court will make nc 
difference in the conſtruction. | 
Lord chancellor. 'The queſtion is, How this truſt ough 
to be carried into execution, and in what manner the tru 
tees ought to convey ? Priſcilla herſelf is dead, and yetj 
muſt be conſidered, what kind of eſtate the truſtees oug 
to have conveyed to her, if ſhe had been living. 
Firſt, Whether to Priſcilla in tail, or to her for lif 
only? 
If the conveying an eſtate- tail would have anſwered t 
purpoſe of the teſtator in his will, then this caſe need ne 
have been varied from former caſes. But I am of opi 
nion, the conveying an eſtate-tail here, would have de 
feated the intention of the teſtator. To be ſure, wher 


an eſtate has been granted or given by will to A. for life by 
and to the heirs of the body of A. ſuch a deviſe has bee ent 
by the common law united ſo in the firſt perſon, as n, + 
convey to him an eſtate-tail ; the ſame conſtruction toe ca 
has prevailed with reſpect to truſt eſtates. But in the pre tel 
ſent caſe here are all forts of truſts, as to mortgage, ſel , 
&c. but the latter part of the truſt is merely executory, | 

be carried into execution, after the performance of the an 

tecedent truſts ; and the whole direction therefore fi lf t 


upon this court, and they are to direct how the parties 
to convey. | e ne 
This court have taken much greater liberties in the co 


| ſtruction of executory truſts, than where the truſts are ae b 
tually executed: as in the caſe of the earl of Stamford . 
fir John Hobart, concerning ſerjeant Maynard's will, wii” by 

came on upon exceptions to the maſter's report, Novem if 

the 19th 1709, and the reſolution affirmed in the Ho "a 

| 


1 of Lords. The caſe of Papillon v. Voyce, 2 Wins. 4 | 
| and lord Glenarchy v. Boſville, Caf. in Eg. in lord bs 
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t's time 3. Theſe caſes ſhew that the court have taken 

z greater latitude, and the point which has governed 

hem has been the intention of the teſtator. The words 

ere, in truſt for Priſcilla, for and during the term of her 

utural life, and ſo as ſbe alone, &c. have no doubt ſome 

neaning 3 and there is a particularity in the expreſſion, 

kecauſe he has given plainly, and expreſsly, an eſtate- 

zl to his other daughters in different parts of his eſtates, 

wt I do not think that this alone would have been ſuffi- 

gent. 

Things muſt not only be conſiſtent in executory truſts, 

rding to the intention of the teſtator, but muſt be done 

xcording to the form and method of conveyancing : now 

[do not know any inſtance, where an eſtate for life con- 609 
ed by deed or will to the wife, for her ſeparate uſe, 

bs been conſtrued an eſtate-tail in the wife; if the teſta- 

br had intended an eſtate-tail, he would have done it by 

my of remainder, 

dome ſtreſs has been laid upon the word therewith, as 

it related to the laſt antecedent, the rents and profits; 

tit may be taken in a large ſenſe, and refer to the whole 

urth part. If the wife had been intitled to an eſtate-tail, 

do not ſee but the huſband muſt have been tenant by 

te courteſy. 

lt is faid, this is an executory truſt, and nothing to be 

eyed till all the other precedent truſts were executed, 

id conſequently the eſtate continued in the truſtees, and 

there was no ſeiſin in the huſband and wife. 

But it has been held in a caſe of a truſt eſtate for pay- In caſe of a truſt 

tent of debts, and in the caſe of an equity of redemp- So _ 2 

n, that a huſband may be tenant by the courteſy ; for in or in the caſe of 

& caſe of a truſt for payment of debts, it is only a an <quity of re- 

kittel intereſt in the truſtees, and the firſt taker has a free- dembtien a 


huſband may be 
ld over. tenant by the 


courteſy of an eſtate deviſed to the wife, for her ſeparate uſe. 


f therefore a truſt eſtate is not ſuch a one as is ſuffi- Where a truſt is 
executory, and 


kit to bar the huſband of his tenancy by the courteſy, . be carried in- 
next queſtion will be, Whether the deviſe to the wife to execution by 


her ſeparate uſe, will bar him? I am of opinion it will this court, they 
will direct a 


i, becauſe here is a ſort of ſeifin in the wife. - © conveyance of 
My lord Coke ſays, that to make a tenancy by the cour- lands, notwith- 
there ought to be a right in the huſband inchoate in Wan 
E life of the wife; but he does not ſay that he ſhould tc be made ac- 
kiſed of the rents and profits. Therefore I think, if cording to the 


* had been an eſtate-tail, he would have been intitled ſule of common 
to 


laws 


4 4 » 
"*. — —_— 2 
— g —— •3 _ 


9 
t 
Ll 
To 
U 
4 
TY 
nA 


— ——— GH[D——ꝛů d 


— — 


. = oa : 
— — — — — — 
— — = 
- — 


7¹⁴4 © Tithes. 


to be tenant by the courteſy, notwithſtanding this court, þ 
their authority, might have prevented the huſband fro 
intermeddling with the rents and 1 during the life of 
the wife. But upon the whole, I am of opinion the wife 
could not take an eſtate in tail, but took an eſtate for life 
only, and the grounds of thoſe caſes which have bee 
mentioned, do not ariſe from the court's making a diffe 
rent conſtruction upon-a truſt, than upon a legal eſtate 
but that ſome circumſtance in the will has induced the 
court to make a narrower conſtruction. 
Therefore as it is plainly the intention of the teſtator 
that the huſband ſhould have no manner of benefit fro 
the eſtate, either in the lifetime of the wife, or after he 
deceaſe; (for immediately upon the death of the wife, iti 
conveyed in truſt to the heirs of her body for ever) thi 
huſband of conſequence is abſolutely excluded, for a te 
nancy by the courteſy depends abſolutely upon an eſtate 
tail. 
As this is my determination on the conſtruction of fi 

| Thomas Sandys's will, the eſtate muſt be conveyed t 
L 610 J Mer. Richard Sandys, the eldeſt ſon of Priſcilla, and th 
heirs of his body, with remainder to the ſecond ſon an 
the heirs of his body, and not according to the cuſtom e 
gavelkind; becauſe, agreeable to the opinion I have no 
given, it muſt go according to the rule of common la 
being not a truſt executed, but executory, and to be car 
ried into execution by this court. 


2 


CAP. CXVII. 


Tithes. 
(A) Ok a modus. 


January the 28th 1737. 


c 481 277. Clifton v. Orchard, clerk. 


8 . having been two verdicts in this caſe ini 


try a modus, vour of the plaintiff in equity, the modus was nd 


though eſta- , , | ," 
bliſhed by two Eſtabliſhed with the coſts at law, but none were given 


verdicts, the regard to the proceedings in equity; for lord chancel 
plaintiff intitled ſaidl, the ſuit in this court was merely for the ſecurity] 


fo his coſts at "a" : 12 
law only, and the plaintiff, and to prevent any farther impeachmen IF 


not in equity. 


mu 
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nicht to an exemption! from the payment of tithes in 
je, and that this was like the caſe of a bill brought to 
xpetuate the teſtimony witneſſes, wherein coſts are never 
geen againſt the defendant : that the plaintiff might have 
pplied for a prohibition, and if -he had ſucceeded therein 
thaw, he would have had his coſts, and he ought to have 
he fame advantage with regard to the proceedings at law 
jrefted by this court, but that there was no pretence for 
m other coſts. 

His lordſhip decreed the modus to be eſtabliſhed, and 
nered the defendant to pay coſts to the plaintiff, in re- 
jeſt to the proceedings at law, to be taxed ; but as to 
ats in equity, relating to the moduſes, his lordſhip did 
pt think fit to award any to be paid by either of the ſaid 
ties. | | 


* A ' 
d t( 3 * 
| th Trade and Merchandize, 
1 an | 
me May the 18th 1737. 

no | 

lawiWovell, /enior and junior, — — Plaintiffs. 8 
e cuzabeth Monnier, widow and executrix of Denne 

John Monnier, — — | 8 


HE plaintiffs who were partners, the 3zd of April C 278. 

1731, received a bill of exchange from Charles 

ewburgh, then dated and drawn on John Monnier, for 

to the plaintiffs or order, thirty days after date, in- 

ed by the plaintiffs, and negotiated by ſeveral perſons ; 

the 15th of April it came into the cuſtody of Laving- 

n and Paul of Exeter, merchants, who ſent up to Mon- 

er the bill of exchange: he received it, and kept it for 

hn days before the {ame became due, without making any 

ſection ; and whilſt he had it in his hands, wrote on 

left ſide of the top thereof, No. 84. and at the bottom 

r bth of May, which the plaintiffs charged were the 

in {ate mark or number of bills by him accepted, and in- 

as no ed to be paid; and upon the 6th of May, the time 

en will payable, Monnier on that day ſent it back to La- 

ancel on and Paul, and refuſed to accept it, or allow it as 

urity' much received by him on their account; whereupon 

nent WF gton and Paul demanded and received the 50/. of 
Vol. I. 4 X 1 the 


612) 


If this court re- 
tain bills where 
it is a legal de- 
mand, they muſt a ; 1 
Judge 2 the againſt his executrix, notwithſtanding it is a legal queſtio 

acts relatin 


** the plaintiffs may bring their bill ; and by praying fat 


Srade and Merchandize, 


the plaintiffs, who can have no ſatisfaction again New 
burgh, he having become a bankrupt and inſolvent, befor 
the return of the bill, „ 

The bill is therefore brought for 50. with intereſt du 
thereon : Monnier died after putting in his anſwer, and t 
cauſe has been revived againſt his executrix. 

It was admitted that Newburgh acquainted Monnic 
by letter, of his having drawn the 50. bill, and deſirin 
tum to accept and pay the fame, to which Monnier on th 
13th of April wrote a letter in anſwer, that the 50l. þ; 
ſhould be duly honoured, and placed tv his debit. © 

It was inſiſted for the plaintiffs, that if Monnier he 
not intended to accept and pay the bill, he ſhould, accord 
ing to the cuſtom of merchants, have returned the ſa 
immediately to Lavington and Paul, whereby the plaintif 
might have got the 5ol. from Newburgh, who was the 
and ſeveral days after, in good credit, and particularly i 
ſuch credit with the defendant, that after the plaintiff 
bill came to his hands, Newburgh drew another bill 
exchange on him for 184. three days after date, which w 
duly paid. | 5 3 

Mr. Fazakerly, who was council for the defendant, i 
ſiſted, that the ſuit here ought not to be proceeded upc 
any further, but ſhould go off to a trial at law, as it is 
mere legal queſtion. _ EE 

Lord Chancellor. If Monnier had been living, I ſho 
have been of opinion, that the bill ought to have be 
diſmiſſed ; but now he is dead, and the ſuit is reviy 


faction out of aſſets, and a diſcovery of aſſets, it is ma 
a caſe, of which this court takes cogniſance, and if th 
retain bills where it is a legal demand, of muſt jud 
upon the facts relating to the legal demand, and uni 
thoſe facts are doubtful, will not diſmiſs the bill, and 
it over to a trial at law, 

Mr. Fazakerly then upon the merits alledged, that Ic 
Monnier kept the 504. bill till the 6th of May, merely 
expectation of receiving money or effects from Newbu 
to anſwer it, and that in receiving it from indorſees, 
entered it in his bill-book, as he conſtantly did all bills 
received, whether good or bad, and that it was then t 
tered at or againſt No. 84, and therefore wrote that fig 
on the top of it ; and that.it did not denote the number 
bills accepted or entered to be paid by him; and that v 
ing the /axth | Com denoted the day the defendant re 
the bill, that Newburgh not remitting any effects to 
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t he returned it to Lavington and Paul'; that at the time 
drawing the bill, Monnier had not, nor hath ſince had 
gy effects of Newburgh's in his hands; that when Mon- 
ger returned the bill to Lavington and Paul, he wrote to 
fem as follows: You remitted me Newburgh's bill, which 
[dr not pay, for reaſons ; therefore pleaſe to credit me, and 
we Fol. the ſame being due to day, and let the indorſees 
wmburſe you. And therefore upon all other circumſtances, 
this is not ſuch an acceptance as will make Monnier liable 
b pay it. | 

Lord Chancellor. The principal queſtion is, Whether 
tis is a ſufficient acceptance to charge the defendant, and 
{there was any doubt of it as to the fact? or whether in 
Ww, what has been done amounts to an acceptance, it 


ntif 

theefMnight ſtil] be neceſſary to ſend the parties to a trial at law? 

ly ut I think there is no doubt of either. 

mi Monnier, when the bill was ſent to him, received it, If a perſon on 


ntered it in his book, as his courſe of trade is proved to whom a bill of 
ke been, under a particular number, and wrote that qu,u* ſays in 
wnber under the bill; now it has been ſaid to be the a letter to a 

om of merchants, that if a man underwrites any thing, 02wers it ſhall 
up it be what it will, that it amounts to an acceptance; 2 avs 
wt if there was no more than this in the caſe, I ſhould to your debit, 
ink it of little avail to charge the defendant, becauſe that — 3 
utter has been fully explained; but what determines me, eren 
* Monnier's letters, by which it appears very clearly that liable, for a pa- 
& has accepted of it; in one particularly mentions the 504. _ 1 
Ih and ſays, it ſhall be duly honoured, and placed to the be good, and fo 
wer's debit; nor is there in his letters to Newburgh, determined in a 


ma the indorſees, one expreſſion that ſhews the leaſt fuſ- cafe made tor 


the opinion of 


tion of Newburgh's credit. the court of 
King's Bench, in the time of lord Hardwicke chief juſtice, 


| think there can be no doubt, but an acceptance may [ 613 } 
by letter, and has been ſo determined : there have been 
peſtions too, Whether a parol acceptance could be good ? 
chief juſtice Eyre held it might, lord Raymond held 
E contrary ; and there was a like point before me at Ni 
Mus, in the caufe of Lumley and Palmer, and I had a 
e made of it for the opinion of the court of King's 
ch, where it was ſeveral times argued, and at laſt ſo- 


* Mnly determined, that ſuch acceptance is good; much 
nde e then muſt an acceptance by letter be good. 
- vl As to the plaintiff's being intitled to intereſt, I was at The payee of a 


tdoubtful whether he could demand any; but on read- note 12 
| the ſtatute of the 3d and 4th of Queen Anne, ch. g. Une 


4+ X | 2 ſec. though no pro- 


etu 


an 


718 


teſt, ſor all the 
damage that can 
be had in ſuch 
a caſe is the in- 
tereſt, 


CASE 279. 


[ 614 ] 


1 Ne 
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* 


heirs of the huſband; and the firſt declaration under 


Vu und Trufiees; © 


fee. 4. J think it a clear caſe that he is, though no pro. 
teſt for that is made neceſſary by the act, it being requi. 
ſite only to intitle a payee to damages againſt a drawer 
but does not mention the acceptor of a bill of exchange 
and all the damage therefore that can be had in ſuch a case 
is the intereſt, _. wor rd 

Lord chancellor decreed the defendant to pay to the plain. 
tiffs the ſum of 5o/l. together with intereſt for the ſame 
from the time of filing the original bill, at the rate of 4 
per cent. and further ordered that the ſhould alſo pay to the 
plaintiffs their coſts of this ſuit, from the time of tiling of 
the bill of revivor, to be taxed. 


— — _— Fe "SM 


— 


Ap. cxx. 
Truſt and Truftees, 


(A) What acts of the truſtees ſhall defeat the trul 
02 be a breach of truſt in them. 

(B) Pk reſulting truſts and truſts by implication. 

(C) Ot truſts to attend the inheritance, _ 

(D) 2 28 how to account, and what allowance 
to have. 


(A) What acts ok the truſtees ſhall defeat the truſt 
02 be a bꝛeath of truſt in them.“ | 


Trinity Term 1737. 


*, 
” 4 


Symance v. Tattam. 


A BILL. was brought to compel truſtees to join in 
| fale which would deſtroy the contingent remainder 
and likewiſe the uſes in a ſettlement made before marriage 
the limitations were to the huſband for ninety-nine years, 
he ſo long live, to the wife for her life, remainder to tru 
tees to preſerve contingent remainders, remainder t0 the”. 
heirs begotten on the body of the wife, remainder to Wh 


Wa 


—— 


'® Vide 2 Ak. 2433... ber 


Truſt and Truflecs. 


that it was the intention of the ſettlement to make a 
viſion for the children of the marriage, and a covenant 
the part of the huſband that he will not bar the eſtate tail 
pthe wife, but will preſerve the uſes before limited and 
qpointed. T | | ! 

Lord Chancellor. There are many caſes in which the 
urt will compel the truſtees to join in ſuch a conveyance 
{will deſtroy contingent remainders, but then it muſt be 
plome meaſure to anſwer the uſes originally intended by 
e ſettlement : and has been uſually done in the caſe of 
Þ ſettlements only; as in Winnington v. Foley *, but I 
eye no inſtance where they have compelled ſuch truſtees 
join with the father termor for ninety-nine years, and 
—— Me ſon to ſell the eſtate. 

The old notion- was, that theſe truſtees were only hono- 
but this has been varied fince, for in the caſe of 
edt v. Pigot, lord Harcourt was of a different opinion, 


win Manſell v. Manſell, 2 IVms. 610. lord chancellor 
lng, e by lord chief juſtice Raymond and lord chief 
won Reynolds was of opinion, that truſtees for ſupporting 
wingent remainders, joining to deſtroy them, were guilty 
ſu breach of truſt, and that there was no diverſity whe- 
y the ſettlement be voluntary, or 1 a valuable conſidera- 
Im, or by will only. But the reaſon of thoſe cafes turned 
In what the court ſhould do, after truſtees had actually 
lroyed the remainders; here the caſe is different, for the 
plication to the court is to compel the truſtees to do an 
« which would deftroy the remainders. 

There is another difficulty beſides, which is the huſ- 
nd's actually covenanting in the ſettlement, that he will 
i bar the eſtate tail to the wife, but preſerve the uſes be- 
ſe limited; and even though the huſband were dead, the 
re could not do any act by which ſhe could bar the eſtate 
b notwithſtanding the truſtees ſhould conſent to join 
Wt her; for ſhe is abſolutely reſtrained from barring it by 
nth of Hen. 7. Ch. 20. + 


uſl 
n. 


nce 


uſt 


der = 
lage 21 7 "0+ 7 . | s 

ms. 536. There, ina marriage ſettlement, the huſband was made 
TS, Punt for nincty-nine years, it he ſo long lived, remainder to truſtees during 
tru lie of the — preſerve contingent remainders, &c. remainder to 
th irſt, Kc. ſons of that marriage in tail male ſucceſſively; a ſon was 
\ th * and of age, the wife dead, the ſon being in treaty for a marriage, 


Wh appeared to be a beneficial one for the family; lord chancellor Par- 
F decre-d the truſtce ſhould Join with the father and ſon in barring 
ind making a new ſettlement, 

lf auy woman which ſhall hereafter have any eſtate in dower, or for 
um of - life, or in tail, jointly with her huſband, or only to berſelf, or 
Aber uſe, in any manors, lands, &c, of the inheritances, &c. of hee 
* „ huiband, 


Wa 


This court will 
not compel 
truſtees to join 
in a fale, which 
will not only 
eſt roy contin» 


gent remain- 


ders, but all the 
uſes in a mar- 


riage ſettlement, 


for they are 
guilty of a 
breach of truſt 
in joining to 
deſtroy contin» 
gent remain- 
ders, whether 
the ſettlement 
be voluntary, 
for a valuable 
conſideration, 
or by will. 


— — avùä—— ũꝑ 2 


[ 615 J If it had been an application only to def the cont; 
gent remainders, I ſhould have taken 2 — 
fider ; but here it would overturn all the uſes of a ma 
rage-ſettlement, which would be aſſuming too much} 
power, and would be making a decree to compel a breac) 


of the huſband's own covenant. 
The bill was diſmiſſed. 


Eaſter Term 17 38. 
Ivie v. Ivie. 


Vide title Deviſes, under the diviſion, What word; po 
an eftate tail. 


| February the gth 17 39. 

Anne Thayer, widow and executrix of John 1 

Thayer, 2 deceaſed, = Fs = | Plaintiff, 

Jane Gould, widow and executrix of Na- 

thaniel Gould, %. deceaſed, who was 

. executor of Humphrey Thayer, %. de- 
Cazxz 260. ceaſed, and Stephen Collins, -- 


Defendants 


By ſettlement HE caſe aroſe upon the ſettlement made after t 
— — pal marriage of Anne Collins, now the plaintiff An 


that 200ol. in Thayer, with John Thayer; the chief intent of whic 
the hands of a was to ſecure two ſeveral ſums of roool. one to be ac 
truſtee ſhould vanced by the intended huſband, and the other other b 


be laid out in s  _ 
land, to the uſe Mr. Collins, the father of the plaintiff. 
of the huſband 
for life, then to the wife for life for her jointure, and to the children equally ; and in ca 
the huſband died without iſſue, to the wiſe in fee ; and if he ſurvived, to him in fee. I 
huſband and wife being neceſſitous, the truſtee paid him 600l. on a releaſe, and their jo 
bond of indemnity, and afterwards 400l. more on the like bond, and a new agreement | 
the remaining 1e00l. ſhould be laid out in the purchaſe of an annuity, for the ſeparate 
of the wife during the coverture, and in fee in caſe of ſurvivorſhip. The truſtee afterwar 
=> the huſband this 10001. likewiſe; he is dead without iſſue, and left the wile deſtity 
ill brought againſt the repreſentative of the truſtee for this breach of truſt in him, and 
be paid what ſhould be due to the wiſe for the 2000). out of his perſonal eſtate. 
In March 1738 the maſter of the Rolls decreed, that the wife ſhould be paid what ſhe 
be remaining due to her for the 20001. and intereſt out of the truſtees — eſtate, u 
courſe of adminiſtration. 
Upon appeal to lord chancellor, he recommended it to the parties, from hardſhip on 0 
22 and dangerous conſequences on the other, to find out a third way of moderating 
affair, 
The agreement afterwards of the executrix of the truſtee to pay the, wife of the ceſtuig 
truſt an annuity of 100l. quarterly, during her life, free of taxes, from Lady-day 1737, 
the coſts of the ſuit, -was made an order of the court. 


el 
2 ah i ** — — — 


* 


„ huſband, and ſhall hereafter, being ſole, or with any other after-t3 
* huſband, diſcontinue, alien, &. or ſuffer a recovery of the ſame, ſy 
recovery, diſcontinuance, alienation, &c, ſhall be utterly void and 
cc none ct.“ a 


ants 


cir jo 
nent | 
a rate 
terwal 
deſtitut 
n and 


at ſha 
tate, ll 


ip ono 
rating 


ceſtuiq 


1737 
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Truſt and Truftees. 


Mr. Thayer's 100017. was a ſum he was intitled to un- 
er a mortgage, Mr. Collins's 10007. was paid in. 

the ſettlement it was agreed that the 20007. which was 
taced in the hands of Humphrey Thayer, one of the 
quſtees, and brother of the huſband, ſhould be laid out 
by him; and the defendant Stephen Collins, the other 


muſtee; and uncle of the plaintiff, in the purchaſe of lands, 
pthe uſe of the huſband for life, then to the wife for life 
or her jojnture in bar of dower, and to the children of 
he marriage, ſhare and ſhare alike; and in caſe of the 
band's dying without iſſue, to the wife in fee; and if 
k ſurvived the wife, to him in fee, with the common ap- 
wintment of paying the intereſt of the 2000. to the huſ- 
nd till it was inveſted in lands. | 
Some time after the marriage, the huſband and wife 
bined in an application to the truſtee, Humphrey Thayer 
niſe the money to aſſiſt them in their neceſſities; an 
don his paying them 600 /. they both gave him a releaſe 
ſo much, and likewiſe a joint bond to indemnify him; 
d upon receiving 4007. more from him afterwards, ano- 
er bond of the like nature. The huſband and wife came 
new agreement, that the remaining 10007. ſhould be 
out in the purchaſe of an annuity, which ſhould be 
the ſole and ſeparate uſe of the wife during the cover- 
and in fee in caſe of ſurvivorſhip ; the huſband af- 
mards found means to prevail upon Humphrey Thayer 
pay him this 1000/7. likewiſe. The huſband died with- 


iſſue, and left the plaintiff deſtitute, there being no 


The bill was brought againſt the repreſentative of Hum- 
ey Thayer for this hreach of truſt in him, and to be 
what ſhould be due to the plaintiff for the ſaid 2000 J. 
of his perſonal eſtate. 

The cauſe was firſt heard in March 1738, before fir 
leph Jekyll, „who referred it to a maſter to ſee what 
ms due to the plaintiff for the 2000/7. placed in the 
nds of Humphrey Thayer, by virtue of the plain- 
i” marriage-ſettlement, and to take an account of 
the aſſets of John Thayer come to the hands of his 
mdow ; and what ſhould to have come to her 
lands, after payment of debts of a ſuperior nature, was 
b po in diminution of what ſhould be found due to 
tte plaintiff for the 20007. and intereſt, and to take an 
count alſo of the perſonal eſtate of Humphrey Thayer 


tome to the hands of the defendant Jane Gould, or of 
Nathaniel Gould her late huſband, and the plaintiff 


* way 


72r 
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the ſaid 20001: and intereſt, out of the ſaid Hump 


| Fruſt | and | Truſtees. 
£5- was to he paid what ſhould be remaining due to wi 


0 
re 
« Thayer's perſonal-eftate in a courſe of atminiſtratinn,” 
The pa ew Sex RE fifa this — and 
on the 24th of November 17 39, it came on before lor 
chancellor. Set 21013 3 | 

For the plaintiff was cited Mary Portington's caſe, 14 
Co. Rep. 42. b. where it is laid down, „That no feme 
covert ſhall be barred by her confeſſion of her inheri 
+ tance. or freehold, but when ſhe is examined by du 
e courſe of law; and that is the cauſe that if the huſban 
* and; wife acknowledge a ſtatute of recognizance, it 
void as to the wife, although ſhe ſurvive her huſband 
« ſo if the huſband and wife acknowledge a deed to h 
„ enrolled, and it is enrolled, it is void as to the wife 
Fand the reaſon is, becauſe no ſuch writ is dependi 
F< againſt the huſband and wife, upon which the wife mz 
„ by law be examined. From hence they argued, th 
no act, in which the plaintiff joined with her huſban 
could make any alteration in the uſes of the ſettlement ; 2 
that as money to be laid out in land is conſidered as lan 


the is intitled, notwithſtanding her releaſe, to have it cot 


veyed to her in fee, The 7th of Edward 4. fel. 14. 
Manſell v. - Manſell, 2 Vins. Glo. Palmer v. Treve 
1 Vern. 261. Rutland v. Molineaux, 2 Fern. 64. 
allo cited, and it was inſiſted; by the - plaintiff's coun 
that the caſe of Baker v. Child, 2 Fern. 61. is no auth 
rity for the detendant, becauſe falſly reported; for thou 
it is faid there the court was of opinion, “ Where 
„ feme-covert agrees ta join with her huſband in maki 
«© a ſurrender, or levying a fine, and he dies before it 
done, equity will compel her to perform the age 
«© ment” yet it was in fact no more than à recommend 
tion by the court (the parties being preſent and conſentin 
to ſerjeant Rawlinſon, to maſe an end of the affair betw 
the parties by his private award, which wes to be fin 
And what makes it ſtill a ſtronger caſe againſt Humphi 
Thayer is, that the co- truſtee, Stephen Collins, tho 
the plaintiff's on uncle, was intirely unaequainted w 
any of theſe tranſactions, and not truſted for fear he ſho 
retuſe his conſent to this iniquitous ſcheme. | 

The attorney-general for the. defendants inſiſted, 
was not an intereſt in land, becauſe no tine could be le) 
upon it while it continued in money; and that being 
ſonal, her. contract with her huſband would bind 


though a feme · covert, and cited the caſe of FN 
N 8 u 


Vo 


a Truſt and Truſtees, 


Duffoy, Mod. Caſe in. Law and Equity, 2d part, 101. 
where it was laid down, that the contract of a feme-covert, 
here it was with the conſent of her friends, was good. 
fe alſo cited the caſe of the counteſs of Portland v. Progers, 
ern, 14. "07 N 
Lord Chancellor. I foreſee great hardſhip on the one 
ide, and dangerous conſequences on the other, and have 
great doubts with myſelf what decree I ſhall make; 

oj, er recommend it to the parties, as it is a caſe 
of conſiderable difficulty, to find out a third way of mo- 
{rating this affair. | 

As an-annuity was originally intended to be purchaſed 
br the wife in the lifetime of the huſband, by way of 
pmpenſation for the truſtees paying in of the money, 
bme method may be contrived to make that effectual; 
nd therefore let the cauſe be adjourned till the firſt day of 
rhearings, to give the parties an opportunity of ſettling it 
mong themſelves, 
The cauſe ſtanding in the paper to-day, and the plain- 
's counſel alledging that the parties had come to an 
wmeement in writing, ſigned by the plaintiff and defen- 
knt, and praying that the ſame might be made an order 
court, and a council for defendant conſenting. 
His lordſhip ordered the agreement to be made an order 
& the court, and purſuant thereto decreed the defen- 
knt Jane Gould, out of the eſtate of Humphry Thayer, 
bpay to the plaintiff Anne Thayer an annuity of 1004. 
able quarterly, free of taxes, during her life; and that 
tt ſhou!d alſo echwith pay to her the arrears of the ſaid 
mouity, from Lady-day 1737, and that ſhe ſhould like- 
file pay the plaintiff the 7 of this ſuit, 


* 


(B) Ot reſulting trults and truſts by implitation.⸗ 
{ Trinity Vacation 17 37. 


Taylor v. Taylor. 


ide title Evidence, Mitneſſes, and Proof, under . the 
aviſion, Where paral or collateral evidence will or will 
wt be admitted to explain, confirm, or contradict what 
L Oppears on the face of a deed or will, | 


Vide title Capybold. 


* Vide 2 Atk, 256. 3 Alk. 784· 
You, I. Ee > February 
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| Februarythegth 738. 
Carr 281, Hill v. the Biſhop of London, Smith, and others, 


8 ICHARD SMITH, incumbent of the rectory of 
Rn B. d. IX. Buſhey, in the county of Hertford, by his will daes 
viſes his perpe- the firſt of October 1713, deviſed in theſe words, Af 
tual advowion, <« for my worldly goods with which it has pleaſed God to 
— rnd of ine bleſs me, after my debts paid, and funeral expences 
patiſh church c diſcharged, I diſpoſe thereof as follows : Firſt, I give, 
22 = << deviſe, and bequeath my perpetual advowſon, donation, 
Snlink and ap- and patronage of the pariſh church of Buſhey, in the 
purtenances to & county of Hertford, and all glebe lands, profits, and 
— mw _ <« appurtenances to the fame belonging, unto my honoured 
G. 8. willing e mother-in-law, Mrs. Grace Smith, willing and defiring 


and deſiring her cc her to fell and diſpoſe of the ſaid perperual advowſon and 
wy = — & patronage, with the appurtenances, as ſoon as ſhe con- 
— E:on College, & veniently and lawfully may ſell and diſpoſe thereof, to the ¶ len 
and on their re- (6 fellows of Eton College, in the county of Buckingham, 
* 8 and their ſucceſſors, or to the fellows of Trinity College, 
ford; and en $ in Oxford, where I had my education; the fellows o 
the refuſal of Eton College to have the firſt offer, if they will agree tc 
ties, ware 56 purchaſe it; and upon their retuſa] or difagreement, tc 
the colleges in be ſold to the fellows of Trinity College, in Oxford 
Oxtordor e and their ſucceſſors, if they will agree to purchaſe it; 
— « and upon the refuſal or diſagreement of both theſe fo 
the beſt pur- © cieties, for the purchaſing of the ſaid perpetual ad 
chaſer. Theres & yoſon, with the appurtenants thereof, to be ſold to the 
relahiag wu of * fellows and ſociety of any one of the colleges in Oxfor 
the advowſon (4 or Cambridge, who will be the beſt purchaſer. Item 
— 33 * give and bequeath all my freehold lands and tenements 
teſtator, but a min the pariſh of Oldenham, in the county of Hertford 
deviſe of the be- «© with the appurtenances, unto my ſaid mother-in-law 
% intere't 4% Mrs. Grace Smith, and to her heirs and aſſigns fot 

* aj « ever: Item, I give to Thomas Wood 205. and 20s. to 
Smakh, with an ** my couſin Mary Wicks, and all the reſt of m good 
injunction only “e and chattels, (except a ſilver tankard, which 1 give tc 
— 13338 * my couſin John Smith) I give and bequeath unto my 
* & honoured 8 s. Grace Smith, whom 
* make my ſole executrix. T“ 

The olatintiffs, the couſins, and co-heireſſes at law < 
Richard Smith the teſtator, preſented Cleave Greenbill 
and Grace Smith preferited the defendant James Smith t( 
the living of Buſhey : the preſent bill, therefore, is brought 
in order that the biſhop of London may be injoined fron 
accepting James Smith, and that his lazdſhip may gran 

| 2 


R. 8. incum * 
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inflitution to Cleave Greenhill ; the plaintiffs infiſting that 
the teſtator did not intend the preſent avoidance ſhould go 
o Grace Smith, but that ſhe ought to be conſidered alto- ” 
er as à truſtee for the heirs at law of Richard Smith, 
and more efpecially as to the preſent avoidance : the de- 
ſendant Grace Smith inſiſted on the other hand, that it is 
not a truſt, but an abſolute deviſe to her. | 
On the arguing this queſtion the firſt time, lord chancellor 
ms of opinion with the plaintiffs, that it was a truſt in the 
kfendant to ſell the advowſon under the reſtrictions in the 
will, and alſo for the r of the debts of the teſtator, 


17.5 


4 Wind after thoſe were paid, a reſulting truſt as to the ſurplus 5 
che benefit of the heirs at Jaw, and that the preſentation 

wu”. in them as celui ue tru/7s. | | 7 

But his lordſhip a day or two after doubting, he ord 

. White caſe to be ſpoke to again, by one council of a fide, an 

bel ben took time to give his opinion, and on the 19th of 

n, ing 17 39 gave judgment. 

ie, he general queſtion on this deviſe is, Whether there The general 


tea reſulting truſt or not? On the firſt hearing I inclined ile d where 
v think that there was, but I have changed my opinion „ed for s b. 


viſed for a par- 

ntirely : the general rule, that where lands are deviſed for ticular purpoſe, 
particular purpoſe, what remains after that particular RE 19> ho 
joſe is ſatisfied, reſults, admits of ſeveral exceptions. Purpoſe is ſatis- 
J. S. deviſe lands to A. to ſell them to B. for the garti-- fied, reſulis, ad- 


war advantage of B. that advantage is the only purpoſe to er 


exceptions. 


tn ſerved, according to the intent of the teſtator, and to be 
rd dasfied by the mere act of felling, let the money go where 
em vill, yet there is no precedent of a reſulting truſt in fuch 


lcaſe :' nor is there any warrant from the words or intent 


t 

ard the teſtator, to ſay this deviſe ſevers the beneficial intereſt, 
law WW is anly an injunction on the deviſee to enjoy the thing 
fo iſed in a particular manner. If A. deviſes lands to J. S. 


ell for the beſt price to B. or to leaſe for three years, at 

ch a fine, there is no reſulting truſt, fo that the deviſe 

we amounts to no more than this; the teſtator gives the 

owfon to Grace Smith, but if ſuch or ſuch a college 

ll :buy it, then he lays an injunction upon her to ſell, 

therefore there are two objects of the teſtator's bene- 

lence, Grace Smith, and the colleges. | A 
Where: there is 4 reſulting truſt, the heir at law, after There can be na 
& particular purpoſes are ſatisfied, may, by bill, compel cet bet berg 
truſtee to convey to him; here he cannot: in all events the intent of the 
® heir at law is difinherited ; or where the heir at law is 6204 
ited to a reſulting truſt, he may by bill compel the tefator is ap- 
ite to be fold out and out; here he could not, if the 1 
| n 4 Y2 colleges 4 


* 


426 
G. S. to ſell," 


&c. are mo 
properly w 


r 

$ 
of injunction 
than truſt, 


* 
. 


* 


. 
3 


Where a real 
© eſtate is deviſed 
to be ſold for 
payment of 
debts, and no 
2 ſaid, there 
rly it is a 
reſulting truſt. 


The deviſee in 
this caſe, and 
not the heir at 
law, intitled to 


preſgut ou the 


» Vern. 644. they deviſe was, upon the truſts after-men 


+ In Rogers v. Rogers, June 1733, the words, I leave n 


hd : 
colleges ſhould refuſe. to buy. This circumſtance differs 
the caſe from all the caſes put, the word tri is not made 
* of; and if Grace Smith is a truſtee, it muſt be by con- 
ion, and then the intent of the teſtator muſt be chief 
conſidered as a guide to that conſtruction; and thoug 
many other words will create à truſt, yet that muſt be 
where the intent of the teſtator is apparent; but here 
willing and deſiring are more properly words of injunctio 
than truſt. 44 8 * 20 =; 
Ihe caſe of Randal v. Bookey, 2 Vern. 425. cited for 
the plaintiffs, is the common caſe of a ſurplus undiſpoſee 
of; {o likewiſe in the caſe of the city of London v. Garway 
2 Vern. 571. no expreſs truſt was declared, and yet the di 
viſees were in all events to be conſidered as mere truſtees 
and in the caſe of Hobart and the counteſs of Suffolk 


tioned, : 

The caſe of Coningham v. Melliſh, Prec. in Chan. 31 
cited for the defendants; is a ſtronger caſe for the heir a 
law than the preſent, for there the words in tru/t wer 
uſed, it being a deviſe of lands to his couſin A. and his heir 
in truſt, to be fold for payment of his debts and legacies 
and the ſurplus held to be no reſulting truſt for the heir 


wife ſole heireſs and executrix, amount to no more tha 
devifing then real and perſonal eſtate ; then come the words 
to ſell and pay his debts, and if this had been ſufficient tc 
make her a truſtee, it would have been ſo upon that inacY} 
eurate expreſſion; yet it was there held, ſhe had the benefi 
cial interef in the eſtate, and the court muſt. in all tho 
caſes collect, if they can, the intent of the teſtator, fro 
the particular circumſtances of the caſe before them; in th 
caſe of Mallabar v. Mallabar, 5th May 1735, there was 
clear intent, that the whole eſtate ſhould be turned int 
money, and a truſt expreſsly mentioned, and yet held b 
lord Talbot to be no reſulting truſt. 

No general rule is to be laid down; unleſs where a 1 
eſtate is deviſed to be ſold for payment of debts, and 1 
more is ſaid; there it is clearly a reſulting truſt; but if a 
particular reaſon occurs, why the teſtator 'ſhould intend 
beneficial intereſt- to the deviſee, there are no; precedent 
to warrant the court to ſay, it ſhall not be 4 beneficral: i 


tereſt. 100 on e 
As to the preſentation that happened by the death of th 
teſtator, the heir at law cannot preſent, for the advowlo 
being deviſed, it follows the deviſe, and cannot 1 
- 5 | * In 


* 
* 
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id: Holt and the biſhop of Wincheſter in Lev. and as the 2voidance that 
jeir cannot take by law, ſo neither can he. in equity; for inf geach „he 
the deviſe here takes effect inſtantly, ſo does the avoidance, teftator, 
nd it is a deviſe of the beneficial intereſt, - accompanied 
with an injunction to fell to particular ſocieties, and no 
cher truſt ; if ſo, every thing elſe that is beneficial takes 
et immediately in the deviſee. 

His lordſhip therefore declared, that there is no reſulting 
maſt of the advowſon of Buſhey for the. heirs at law, and 
gdered that the plaintiffs bill, ſo far as it ſeeks to have the 
knefit of any reſulting truſt for the plaintiffs, the heirs at ſ 621 1 
Im of the teſtator Richard Smith, in reſpect of this ad- 
wwſon, and of the preſentation in the avoidance that Hap- 
med by the teſtator's death, do ſtand diſmiſſed ; and that 
de injunction to reſtrain the biſhop of London from ac- 
zpting James Smith, and granting inſtitution to him of 
de rectory of Buſhey, do alſo ſtand diſſolved. | 

But his lordſhip declared, that the plaintiffs, the heir 
it law, are intitled to the copyhold lands deſcended to 
bem, diſincumbered from a mortgate, which muſt be paid 
ut of the perſonal eſtate; and if not ſufficient, then out of 
be real eſtate, charged by the will of the teſtator with 
ws debts. | | 


November the 7th 1739. 
Hawkins v. Chappel, and others. C4400 


ILLIAM HAWKINS being patron and incumbent w. H. by will 
of Simmonſbury, by will dated the 5th of Febru- COS 


17 34, deviſes all his lands in S. and the perpetual advow- ſon of S. to W. 
"of S. to fir William Chappel, &c. upon truſt, in the firſt C. &c. upon 


n th to preſent his ſon William to this living, if he thould Yay - to preſent 

g | g 7 N 18 fon W. to 
was WF alive at the time of his deceaſe; if not, to ſuch perſon as thi; tiving, and 
ini wife ſhould nominate ; and then he goes on, and ſays, 2 yr oe 
d r after the church ſhall next after my death be full of an Ten ma. 


wmbent, then to ſell the perpetuity of it, and after ſuch death be ſull of 
„ de apply the profit ariſing from it, in the firſt place, an incumbent, 


the payment of his debts, and the overplns he diſtributes _ 2 i ave 
fe 70 his daughters ; and to the daughter th Mm pn 
r - s to his daughters ; and to the daughter that — of apply the prof 
end be g ö ö e, and the proportion of thoſe ariſing from the 
— gives an immediate ſbare, an pro; f thoſt al ky 


Wer age he directs to be placed out in government 1 We 
Wer; then comes this condition, that if any, or either of his debis, and 

4 ; ö the overplus he 
8 daughters die before the age of 21, or marriage, their 1 


nds to go to the fon, provided he executed a azed fer thirds 10 bis 


confirmation of the will; and in caſe he ſhould refuſe, daughters; the 
| | | | | the Trultees pres 


— 
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4W. he 3h, tha is 35 7 3 \'1 je 
+, #- of oe ow er thirds fo lapfing ſdonld go to the furvivini 
before the ad- auger or daughters. 1 | 
vowſon We * | : 
ſold, leaving a daughter, an infant, who by her next friend brings her bill, inſiſting als l 
debts and legacjes paid, there i a reſulting truſt to the heir at law of the teſtator in . 


advowſon. 


His lordſhip of opinion, the whole legal eſtate is deviſed 4way, and no reſulting truſt ft 
the heir at law, | 


The truſtees preſented William, who died before 
advowſon was fold, leaving a daughter an infant, that þ 
her next friend brings this bill, as heir at law to the teſtatan 
for an injunction to reſtrain the defendants, he truſtees 
from preſenting any other clerk to the living of Simmon 
bury, than a perſon nominated by the plaintiff, upon 
ſuggeſtion, that after the teſtator's debts and legacies a 
paid, here is a truft reſulting to the heir at law in this ad 
vowlon, and that ſhe has the right to nominate. 
[,622 ] Lord Chancellor. Of all the cafes that have borne 2. 
for a reſulting truſt, this ſeems to me to be th 
2 againſt the heir at law. 

Firſt queſtion, Whether any reſulting truſt ariſes out « 
the deviſe of this advowſon to the heir at law ? or whetht 
the ownerſhip of it, or any ſpark of right, is deſcended to th 
heir at law ? | | 

Secondly, Whether the ownerſhip is not in the daughter 
by virtue of the deviſe under the will of the father ? 

Re TOON It muſt be admitted, that at common law, where 
law, where an eſtate is deviſed to truſtees and their heirs, the whole is go 
Atte is deviſed. from the heir; then the queſtion will be, Whether in equi 
their heirs, the there is any beneficial intereſt remaining to the heir ups 
whole is gone the truſt of this advowſon ? and that muſt depend on ti 
from the Pajrs declaration of the truſt by the will, whether the truſt 
there — be a the whole be declared, or whether any part be omitteq;; 
beneficial in- and, in my opinion, the truſt of the whole is plainlye 
map wr clared, if either of my daughters die before twenty-one, WF". 
upon the truſt, marriage, the ſhare 7 her dying to be divided among | 
ſurvivors : an exprels truſt alſo to fell the perpetuity, aſ;- 
divide the ſurplus among his daughters. W 
A certain rule This is a deviſe of the inheritance clearly to the daughieſſij 
ED od ſubje& to the charge of the debts ; for nothing is me 
is charged with certain in equity than that ( where an eſtate is charged " 
an incum- an incumbrance, or with the payment of creditors, 
brance, or PYY- after ſuch incumbrance or creditors are diſcharged, 
ditors, ad ſurplus is given over) the whole property or ownerſhip 
after fuch the eſtate veſts in the deviſee or refiduary legatee. | 
charge or P*Y- In the preſent caſe too, the heir at law is abſolutely d 
meat, the ſur- P inheri 


* 
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erited, according to the intent of the teſtator, which plus is given 
gears by his direction, that the heir ſhall confirm his progen dea 
ander the penalty of loſing the ſmall contingent be- {a the refiduary 
fit in the ſurplus; and the true queſtion is, Who is the legte. 
al owner of the advowſon ? now, whoever has the traſt, is 
| this court conſidered as having the beneficial intereſt, 

xd therefore the awnerſhip of the eſtate, and that is the 
dation of the caſe of Roper and Radcliff ; nor did lord 
Lrcourt differ with lord Macclesfield in this general 
qund of equity, but in the conſequences of that prin- 
ge, and how it would operate upon the diſabling ſtatute 
nſt papiſts, the 11 & 12 Vill. 3. c. 4. (a). a Vide Mod, 


ſ. in Law 


and Eq. 2d part, 167 and 181, and the New Abr. of Law, g vol. 795. 
- 


I the arguments for the plaintiff it is ſaid, that though The right bib. 
debts or legacies ſhould exhauft the whole eſtate, yet an — » ths 


at law may come into a court of equity, and compel . 
tees to give him the option of taking the eſtate upon n_ hong 
ment of the debts, &c, but the reaſon of that is, be- cis 57 exhaaſh 
ule the court does not take into conſideration, whether the whole, is 
eſtate is exhauſted, but the right of the heir to the not founded 


. a his el 
ty of redemption of the eſtate ; nor do they give an N 


tion arbitrarily, that a perſon ſhall redeem or ſubmit to or to ſubmit to 
 fale of an eſtate, for the privilege is not founded upon [ 623 
election, but upon the property in, and bwnerihip he 2 (alc, bur upon 
jof, the eſtate. 5 
a man ſeiſed of an advowſon be likewiſe incumbent of eſtate. 
living, and deviſes the advowſon upon his death, the 1. — — of 
dee will be intitled to nominate. DE EE. 
put then it is objected, that fir William Chappel, &c. bent, and de- 
mere truſtees, and that they can do nothing of them e it, the de- 


viſce on his 


ſs, and that ſomebody muſt nominate ; why chen qeath is intitled 
ud not the heir at law? for this plain reaſon, that if to nominate. 


ownerſhip and property of the advowſon is in the hip 2 1 


ghters, all the reſt is a conſequence of it; for wherever propeny of an 
de is a right given, to ſay the heir is intitled, is to advowſon be 
that he hath a right to the fruit fallen, without in, de cken that 


; g * , they, and not 

bg any right to the tree, or the foil in which it the heir at Jaw, 
| | ſhould _ 

b bes been ſaid likewiſe, that as it is money, and u Pt afl 

ied v perſonal intereſt, which is given ta the daughters, ownerſhip. 

w; 


ther : zr A Nor will it 
Irs, efare. there is a reſulting truſt for the heir at law; IS 


ged. whether a man has an advowſon in him as a perſonalty, ſerence, whe- 
«ſhip I alty, i will make no difference, for the right of pre- ther the deviſes 
on will equally belong to him. . 
Woe fe the daughters have the money ariſing by the perſonalty, or a 
a —_—_ -Y vol 
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faule, It does not follow that they have nothing elſe give 
them; for if giving them 11 much money, gives them th 
beneficial intereſt in the advowſon; every thing elſe, that; 
a conſequence of ſuch intereſt, will follow: upon it; an 
therefore as the advowſon is the daughter's property, th 
preſentation is a beneficial intereſt, and will likewiſe belon 
to them. n | 
It is objected too, that this intereſt of the daughters j 
f 2 contingeney, and to ariſe in futuro; but I am clear e 
opinion it is à veſted intereſt; for the produce of the mon 
arifing by the ſale is intended for a maintenance for t 
daughters, Who are under age, though not payable ti 
they arrived at twenty-one, and this is nothing but a re 
7 * * gulation and direction for the managing of the eſtate ti 
— == _ they come of age; and it has never been held in a cou 
of equity to alter the conſtruttion of a will. 
Truſtees poſt- But it is ſaid, the daughters take nothing till the (al 
pouing orac- and here the avoidance is before the ſale; and that t 
<eleratingthe® delay of the truſtees, in the fale of the advowſon, has mac 
deviſed io M alteration in' the heir's favour. 
them, will It never Was allowed in this court, that truſtees po 
make DIWAY poning or accelerating a ſale, ſhould make any alteratic 
of the heir to in the intereſt of the ceſtuigue truſt, becauſe ſuch an ad 
the prejudice miſſion would be putting it in the power of truſtees, | 
— IN fraud or colluſion, to deſtroy the whole intention of 
| teſtator. 

It has been faid, that if the heir at law ſhould nominat 
it would not injure the daughters, becauſe the advowſ{ 
may ſell after the plenarty for as much as before; and fo 
may, but ſtil] it might be ſold for leſs ; and if the daughte 
diſpoſe of the preſentation, they may, for prudential reaſo 
inſert an old life, and then it would certainly fell for m 
than if there was a young one; and therefore I fhall 

aſſume to myſelf a power of giving away the right of 
[ 624 ] daughters, upon a bare poſſibility that the heir at lay 
| | preſenting will not turn to their diſadvantage. 

I am therefore of opinion, that the legal and equitaſi ue 
eſtate are deviſed away by the will, and the ownerligytont! 


in equity veſted in the ce/tuigue truſts of the ſurplus, anc 
that the nomination to the preſent avoidance follows ſues 
equitable ownerſhip of the advowſon. Roll 


His lordſhip therefore ordered the bill to ſtand diſmilg&l 


and the injunction upon the truſtees to be diſſolved. 


Maj. , 


ive March the r2th 1738. 

4 Hopkins alias Dare v. Hopkins. 

aa wy. 0 Vide title Remainder. 

ln (©) Df trufts to attend the inheritance. b 
bed Vide title Creditor and Debtor. A 
ond) Truftees how to atrount, and what allowances ; 
r N ro have. | . | 

e t of 

ar fs erm 1737. 
_ Eaſter Term 1737 

88 Iackſon v. Jackſon, 
e fal Vide title Maintenance for Children. 
2 Vide title Fines and Recoveries. 
- Vide title Evidence, Witneſſes and Proof. 
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nat  Uoluntary * Deed, 
'OWIC 
eh, (A) The effect thereof, 
g te 228 
aſo After Hilary Term 1736. 
rm | 
- | 8 Oxley v. Lee. C482 293. 
t E ORD chancellor ſaid in this cauſe, he did not remem- The court will 


not decree a vo. 


ber that this court ever decreed a voluntary convey- juntary 


uvey- 
ita ace to be delivered up to the purchaſer, upon a valuable ance to be deli. 
ner{iſenſideration, "unleſs it appears there are ſome circum- — — 
is, ances of fraud, attendant upon ſuch conveyance: a caſe ,,tuble coni- 
vs fu tas mentioned to be determined by the late maſter of the deration, unleſs 


Rolls, where a voluntary conveyance was decreed to be 221% by 
ik &livered up, though no circumſtance of fraud appeared. _.. Jo 


A —— — = * * 


Vide 3 Atk. 410. 413. 


M; Vor. I. 42 December 


Voluntary Deed. EE. : 


* % WEN 1 * 


r 


— 


Te wil, to ſeyeral parts of it? 


Volurtag Deed. 


December the 5th 27 39. 
Can % - . Boughton v. Boughton. 
' Avolunary T ORD Chancellor. The . queſtion in this cauſ 
. . 4-4 is, Whether a will can have any effect to revoke : 
1 el. voluntary deed, which was previous to it in time, and 
will not beſet which is formal as to the qe Ger but very informal as 


The caſe which has been cid before lord Macclesfield 
— Naldred and Gilham, 1 Hunt. 577. is not applicable t 
every caſe, but was dependant upon particular circum 
* Ae. an old 8 executed a volunta 
« deed, which ſhe kept by her; her nephew ſurreptitiouſ 
t a copy of this deck,” the old woman afterwards de 
© oed the original: it was heard firſt at the Rolls, whe 
» 5 the late maſter decreed, that as the original was loſt, the 
< the copy ſhould ſupply the place of it, and be effectus 
c for the purpoſe inten by it; an appeal to lord Mac 
cc clesfield, and he reverſed the decree, for he ſaid he 
«* would not eſtabliſh a copy ſurreptitiouſly obtained, bu 
<< left the party to his remedy at law, and that the keeping 
<« the deed by her, implied an intention of revoking.” 
But in the preſent cafe, here is a voluntary deed,” with 
out a power of revocation; not at all unfair, but only ker 
by him, and never cancelled. 

will is no more than voluntary; and as there is n 

caſe where a voluntary ſettlement been ſet aſide by 
ſubſequent will, this no longer ak a queſtion. a) 

[ 626 } The next queſtion i is, upon the conſtruction of the dec 

of ſettlement. 

A father by I take it that the grantgr of this deed imagined th 
— ve 4000. a piece to his five daughters, would exhauſt 
— whole eſtate, but to provide againſt the event of the rel 
. a piece, due's being of a greater value, he binds himſelf in 25,000 
—— th to ſecure the ſurplus to his daughters, over and above 
ahe eine 2 This is a deed folemnly executed, ſigned 


Vi 


(A, 
B) 


n 


great- ſealed, and muſt therefore be locked in nature of 
=: i, od bond to the daughters, and will certait take 

25,0008. to fe all yoluntary claimants ; but creditors for a x ke place 
— 2 deration would be preferred to it. 2 

the noovol. 
This muſt be conſidered in the nature of 2 | bond to the nk . will take p 
againſt all voluntary Claimants ; otherwiſe as to creditors for a valuable conſideration. 


CA 


ET . . 
C A P. CXII. ö 
Utury. 


Vide title Catching bargain, 
June the 4th 1 746. 


Ex parte Thompſon. 


Vide title Bankrupt, under the diviſion, Rule as to draws 
ers and indorſers of bills of exchange. | 


" * 


CAP. CXXIIL 
Mac 


d 3 | Will, 
epingſ a) The power of this court over the Pterogative 


office, 
B) The validity of a pꝛobate, where examinable. 


with 
4 


8 a **. * — an. 1 — = *** — 


Ko 
) The power of this 1 * the Pierogatibe 627 J 


is n 


2 by 


e dee 
4 th November the 23d 1738. 
uſt Frederick v. Aynſcombe. 


e ani LIr AYNSCOMBE deviſed all his real eſtate to © 452 285. 
5-000 the defendant in fee, by a will executed at Bollogne ; Where a perſon 
rf: 4fendant after the teftator's death proved the will in is fole deviſce of 
mon form, and the original will was depoſited in the eng of the 
rogative court of Canterbury : John Hill one of the witneſſes to the 
Ineſſes refides altogether at Bullogne, and the defendant will refides ale 
In him to come from thence, and therefore neceſ- uon u commit: 
he thould have a commiſſion to be executed there, to ſion granted to 
, Famine the faid witneſs, to prove the will, having brought <x2mine fuch 
eu nere to perpetuate the teſtimony thereto ; at the exe- ur will ac 
tion of which commiſſion it will be likewiſe neceſſary to the ſame time 
we the ſaid will; and application having been made for mate an order 


that the original 


+116 wr office to deliver out the original will to be „ill be deliver- 
C A ed at Bullogne, the regiſter of that court refuſed to ed out by the 
"OY deliver 


TO 


734 Will. © 

proper officer of deliver it upon any ſecuri whatever, for the return of 
rerogative but inſiſted to ſend a meſſenger: of their own, which wi 

court, to a per. Out | own, will 

fon to be c 

named by 


party praying the commiſſion, in order to be carried out of the kingdom ; he firſt giving f 
eurity to be approved by the judge of the Prerogative court, to return the ſame, 


It was therefore moved by Mr. Murray, that a com 
miſſion might go to examine witneſſes at Bollogne j 
France, and that the regiſter of the Prerogative court, o 
the record keeper, . may with deliver out to the defen 
dant the original will of Philip Aynſcombe, upon. the de 
fendant's giving a reaſonable ſecurity to return the fame 
after executing the commiſſion, upon the ſuggeſtion tha 
Hill reſided wholly there, and is in ſuch circumſtances 
will not allow him to come to England. 

Lord chancellor directed that the defendant be at lit 
to take out a commiſſion to examine his witneſs at Bollogne 
in order to prove the will ; and it appearing that the Gefen 
dant is the only deviſee who can claim any real eſtate unde 
the will, ordered the original will to be delivered out by th 
proper officer of the Prerogative court to a fit perſon, to t 
named by the defendant, in order to be produced at th 
execution of the ſaid commiſſion ; ſuch perſon firſt givin 
ſecurity to be approved of by the judge of the Prerogati 
court, to return the ſame in three months, from the delive 

of the ſame to him. 

—— His lordſhip alſo directed (as there have been preceden 
of wills being delivered out of the Prerogative court upe 

[628 ] trials at aſſizes, where they were neceſſary to be read at f 
trials, to ſave the expence of the Regiſter of the Preroę 
tive office attending) that theſe precedents be ſearchec 
and this order to be drawn conformable to them; and 
there ſhould be any diſpute as to the ſecurity for the 
cuſtody and return of the. will, that it ſhall be referred to 
maſter in Chancery to ſettle and adjuſt the ſame. 

If the defendant had not been the ſole deviſe of the re 
eſtate, but there had been other perſons under the will inte 
reſted in it, and they had refuſed their conſent, he ſh 
not have made this order, becauſe the taking a will out 
the kingdom is different from any former caſes in th 
court; they have gone no further than ordering them 
different parts of England. 

The ceurtof Lord Macclesfield, in a motion of this kind, made i 
— order upon the Prerogative court to deliver a will to U 
ill ane an, regiſter office in Symonds-Inn, to lie there till the court 


Ader upon ©, Chancery ſhould have done with it, and ſaid at the fan 


tim 


mu. 739 


ine, with ſome warmth, that he thought his officers of the Prerogative 
i credit, and as fit to be intruſted with the cuſtody of cr fl as | 
will as theirs, or any other office whatever, Regilter's officd 
Inn, and to lie there till the court of Chancery has no hes TR, >. 


M. B. I was informed, by a gentleman of the bar, that The court of 
was another motion of this kind, in the time of Jord Chancery, up- 
llor Talbot, in the cauſe of Morſe v. Roache, who gf the pf. 
ered the Prerogative court to deliver a will, to be proved rogative office 
Glouceſterſhire, under a commiſſion from the court of * deliver a 
ancery; and though it was ſtrongly inſiſted upon, on 5 in Gi. 
behalf of the Prerogative office, that one of their offi- celterthire, un- 
ps ſhould attend the execution of the commiſſion, yet he er = cm 
lutely denied it. | =. - 
cery, 
not ſuffer an officer of the Prerogative office to attend the execution TE aw 


) The validity of a pꝛobate, where examinable, 


October the 29th 1739. 
Sheffield v. the Dutcheſs of Buckinghamſhire. ce 486. 


HE bill was brought by Mr. Sheffield againſt the A bill for a 

defendant the dutcheſs of Buckinghamſhire, for a per- . 
tal injunction to all further proceedings, in the fuit in Jroceediogs in 
Prerogative court, for controverting or calling in queſ- the Prerogative 


n the will and codicils of John late duke of Buchingham- e for con- 


t after the determinations already had, and opinions will and bed 
ber 1 oh 
by the court. .. 


amſhire, after the determination already had; the injunction before granted made 


Lord Chancellor. After hearing the caſe elaborately [ 629 
ed, I am of the ſame opinion as when I granted the | 

5 13 the caſe not being altered, the ſame reaſons 

nue for making it . 

Three — ariſe i Sep caſe : 

Firſt, If this queſtion has been already determined, or 
ch is the ſame thing, whether the dutcheſs of Bucking- 

mnſhire is concluded as to this point? 

decondly, If this queſtion has been determined on pro- 

dings in a proper court? 
Thirdly, What will be the conſequences of granting or 


K granting it? 
The 


ARID — — n —— — — — —— — 


5 the decree of this court, and two great purchaſes alſo mad 


Party concern- not ſo, for here the probate has been ſtrengthened by fl | 


Will: 


The firſt depends on ſeveral facts and proceedings 
this court, and admiſſions in her grace's anſwers. Tad 
bills have been brought by the late duke of Buckingham 
ſhire, Edmund, and Mr. Sheffield ; both of them ſug 

| the will and codicil to be duly executed, and both tc 

duly proved. The dutcheſs was defendant to both the 

a | bills, and ſays in her anſwer ſhe believes them both o 
| the duke's own hand-writing, and inſiſts on, and claim 

cies under them. 

The will and codicil have been both proved in thi 
court by witneſſes examined on the part of the dutcheſs 
the cauſe heard, and the court have declared the will and 
codicil to be well proved, 'and decreed the truſts of then 
to be performed, and thoſe truſts relate as well to perſona 
as real eſtate. The perſonal eſtate has been laid out und: 


under the direction of the court, and with the acquieſcenc 
of all proper parties, and a conveyance executed to tru 
tees, and likewiſe an order pronounced for approving « 
the purchaſe, and a quiet enjoyment by the dut 
what was given her by the will, to this very time. 
After duke Edmund's death, there was an appeal to 
Houſe of Lords by the dutcheſs, not only in her ow 
right, but expreſsly named as executrix of her ſon, inf 
ing that the court had miſtaken the conſtruction, but nc 
in the leaſt complaining of the invalidity, or undue exec 
tion of the will or codicil. The decree of the court be 
low was affirmed by the Lords in 1737. 
I am of opinion therefore, that by this ſeries of fac 
and proceedings the dutcheſs is concluded, unleſs new n 
terial evidence appears. | 
It is objected that this court has preſumed the will a 
codicil to be well proved on the probate only, which 
Admiſſion by a never yet been conteſted in the proper court. But it 
fa oor Admiſſion of the parties concerned; and as to the matte 
than if it had of fact, an admiſſion by a party concerned, and who 
beendetermived moſt likely to know, is ſtronger than if it had been dete 
by a jury, and , Anh 
faQs are as pro- Mined by a jury, and facts are as properly concluded We 
perly conclu-- admiſſion as by a trial; as in writs of error, the p: 
2 * vip" may admit error in fact, though he cannot admit error 
law; and if this court was not to conclude on ſuch H 
miſſions, there would be no end of cauſes here, Wi , 
there is no jury at the bar. 
[ 630 J It is objected the admiſſion carries it. no further d 
the probate would go of itſelf. 


f the probate merely is produced, and nothing ſaid Where parties 
bout it, this court muſt preſume it good, and proceed on > $4 

t; but if parties are diſſatisfied with the probate, this this cours wit 

ourt will give time to diſpute the validity of it, and ſuſ- — their 

and their determination, till it has had a trial in a pro- dil trist has 

er _ as in the caſe of Pain 5 2 the court bees had of the 

wluntarily gave time to try the validity, upon ſome ap- validity ina pro 

gehen Pp 4 of a ming — Cr and = — 

Anal will. | | 

| But here the caſe is very different ; the party in this 

ae, ſo far from being diſſatisfied, that at the time of ad- 

lung the probate the original was produced, and theſe 

ures appeared on the face of it; and then, when if at 

time this objection to the bill ſhould have been made, 

ey allowed the will well proved. 

cond queſtion. If it has been determined in a proper 

yurt, it is inſiſted that the validity of the probate is only 

per to be determined in the eccleſiaſtical court, and that 

thing done in a temporal court can conclude. 

It is true, in an adverſary way, this court, or court of This court can- 

cannot determine the validity of a probate of a will get determine 

codicil ; but if it comes here on an incident in a cauſe, * «awry Bock 

that incident is admitted by the parties, this court, or farily ; but if it 

court of law, may determine it, and hold the parties _ y — 

und by their admiſſion ;3 and if either of the parties that incident ad- 

wuld afterwards bring a new ſuit to conteſt that determi- mitted, they 

' than court would certainly grant a perpetual in- , and hold th 

non. parties bound by 

their admiſſion. 

As to the diſtinction which has been offered between o difference 

es admitting things proper to be determined by the between parties 

It, in which the admiſſion is made, and admiſſion of — 

gs cognizable in another court, I can ſee no difference lecmined by the 

has are admitted, and the parties eſtabliſh their own court, in which 

niſſions, Diſputes about probates may be determined medal is 

Wa: decree in the proper court, yet under the direction of miſſionofthings 

* * like the caſe where this court does not direct ny — | 

Willue, but gives liberty to bring a new ejectment. . 

a what .. 2 effectually gives this court a ju- — DYE 

on here in the preſent caſe is, the truſt declared in | 

will, the truſts this court have determined on, and 

thing that comes in by incident binds the parties. 

is queſtion does not touch or impeach the juriſdic- 

"I of the eccleſiaſtical court, as in the caſe of a prohibi- 

v where if the court proceeds, the judge is guilty of a 

lkmpt ; but the injunction ſtays the party from pro- 


ceeding, 


Will. 
eeeding, and at the ſame time this court es the ec 
cleſiaſtical court to have juriſdiction, but not thinlf 
proper, from ſome collateral circumſtances, to ſuffer tu 
pary to apply, and take the benefit of that juriſdiction. 

Thirdly, As to the conſequences of granting the j 
junction or not. 

5 It is objected, that this caſe is not a proper one for 
| al injunction 3 that here is no vexation or multip 
[ 631 ] city of trials, but that is not the only ground the cou 

proceeds on in granting injunctions, though in mere leg 
titles it is ſo : it was not the ground in the caſe of Ache 
v. Vernon, or of Calvert v. Colby, where in each the 

was only one trial. | 
Net matter is the only ſolid ground of conteſting 
will, and if there had appeared any new material facts a 
evidence fince the laſt hearing, I ſhould not have grant 
the perpetual injunction ; but the raſures, &c. objected 
now, did appear on the face of the will ; nor is there ar 
proof that the dutcheſs had no knowledge of them t 
after the hearing, nor is it diſputed but that the raſu 
and interlineations are of the duke's own hand-writing. 
| An 2 un- As to a new right accrued to her grace as executrix 
tes. or fraud her ſon, that makes no alteration with regard to the con 
or colluſion, is quences of the preſent queſtion ; he was bound by the d 
bound by gde creez unleſs there is new matter, or fraud and colluſi 
| his benefit; and an infant is bound by a decree made for his benefit, wi 
with reſpe& to this decree plainly was; and as to perſonal eſtate, unl 
p<rional eſtate, for the cauſes beforementioned, the parol never demu 


for the , * 
— babes and her cannot be in a better condition than her ſo 


mentioned, the for if a decree is for the benefit of an infant, and he di 
| — never de- lis executor ſhall never diſpute that decree, though it 
Where there is be for the advantage of the executor ſo to do. 
2 decree for the But here have been acts done by her grace in this ca 
bench of an in» city fince the death of her ſon, which bind her. 4» aff ” 
dies, his execu- peal to the Houſe of Lords as executrix of her ſon, af. / 
vor, though it inſiſting on and claiming under the will and codicil. 
may be for bis. As to the authorities, Acherley v. Vernon is full W— 
to do ſo, ſhall the plaintiff, unleſs new matter had been ſhewn ; 
mever diſputes Calvert v. Colby was a caſe not ſo ſtrong as the preſent. 
_— The caſe of Montague v. Maxwell, in the Houſe 
Lords 1715, cited for the defendant, does not come 
to the preſent; there was nothing in that caſe but 
probate ſimply, no admiffion, no proof in this court, 
any acts or judicial proceedings here. In the caſe 
Crompton v. Crompton, there were only extrajudicial. 
clarations. 


Wiineſs. 


If I was not to grant this injunction, many inconve- 
niencies muſt neceſſarily ariſe to the parties; the will made 
was in 1716, and proved, with the privity of the dutcheſs, 
n 1721; the decree was in the ſame year, vaſt ſums laid 
out, and an acquieſcence of all parties; the decree affirmed 
in the Houſe of Lords in 1737; then a new ſuit in the 
eccleſiaſtical. court, to diſpute the will on the ſame facts on 
which the precedent determinations were had; two wit- 
nefſes are dead, who poſſibly, if living, might eftablith 
the will; if this was ſuffered, property would never be 
aſe. | 
As to the truſtees, actions at law, if the will was over- 
turned, might be brought againſt them for acting under 
the decree of this court; nor would it be in the power of 
this court to help them, 

His lordſhip therefore decreed, that a perpetual injunc- 
ton be awarded to ſtay the defendant, the dutcheſs of 
re A Buckinghamſhire, from proceeding in the Prerogative court 
m Wot Canterbury, or in any other eccleſiaſtical court, in the 
ſuit already brought by her grace, or in any other ſuit, to 
all in or revoke the ſaid probate of the will and codicils 
of John late duke of Buckinghamſhire her late huſband, 


con er to have the ſame declared null and void, or that it may 


he d 
luſic 

whi 

uni 
emu 
[er {0 
he di 
it 


the coſts of this ſuit, his lordſhip gave none. 
Vide title Legacies, under the diviſion, Ademption of it, 
Vide title Evidence, Mitneſſes and Proof, under the divi- 


fron, Where parol or collateral evidence will or will not 
be admitted to explain, confirm or contradidt what ap- 


pears en the face of a deed or will. 


s cap) ide title Poruer, wider the diviſion, Of the right execu- 
tion of a power, and where a defect therein will be 


ſupplied. 


rn — — 
„ 7 * 2 - 4 0 . F'Y : * * * 


CAP. CAXATY, 


TTitneſs. 
Vide title Evidence, Mitnaſſes and Proof. 


Vox. I. A CAP, 


de pronounced that the ſaid duke died inteſtate; and as to 
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[ 632 ] 


L 633 ] 


C481 287. 


The writ de ho- 
mine replegian- 
do is an origi- 
nal writ, and 
the party may 
ſue it of right. 


[740 ] 
G4 „ 
Moꝛds of Limitation. 


Vide title Deviſes. 
C A P. CXXVI. 
Vide title Expoſition of Words. 


— 4 * 
* 


C AP. CXXVII. 

CUrit, n 

(A) Df the De Homine Replegiando, and its effects. 

March the 22d 17 36-7. 

| Treblecock's caſe. 

A MOTION to difcharge an order for ſuperſeding a 

writ de homine replegiands. 

Lord Chancellor. The writ de homine replegiando is an 

original writ, and the party may ſue it of right, and 

granted here on a motion or petition, without ſhewing cauſe. ge 


It is properly returnable in the courts of law, and may 
be there declared upon; and as it is remedial, the defen- 


— 
—— 
ms od 


A)A 
dant, againſt whom it is ſued, is obliged to aſſign fome abs 
cauſe why he does not comply with the writ. 60 q - 

Therefore, after it is ſued, I do not know that I can % Ve 
ſuperſede it; and if the party who ſues out the writ is not pe 
intitled to it, it muſt be pleaded to below; in this caſe 5 


it is the writ of the infant, and there is no ſuit about the 
infant here, and therefore the order made to ſuperſede the 
writ muſt be diſcharged. 

It might be otherwiſe, if the infant was in court, by 
being a party to the ſuit here. 

If this writ is brought by an infant againſt his teſtamen- 
tary guardian, or by a villain againſt his lord, I think they 
may plead the ſpecial matter to the writ, and defend them - tn \ 
ſelves at law. 75 

| ) Inſw 


(A) Wh; 
pleadec 


nted the motion. 
ide title Ne excat Regno. 


A 


us Enp OF THB FIRST VOLUME. 
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OF THE 


Several TITLES, 


* » Y 


with their Drvistons. 


—— 


—— 


(T The Figures refer to the paging in the Margin, which correſpond 


6 alſo with the Folio Edition. 
C I. 
Abatement and Revivoz. Apptentice. 
I. E I. 
Account. Arreſt. 
Nee 4 a good bar to a 1 (A) Where good, tho' on a Sunday Page 84 
N . 
C AP. Iv. Award and Arbitrament, 
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Abatement and Revivo!, 

6: Wide title Bill, under the diviſi- 
on Supplemental Bill. Page 291 

32 | Account. 

Hall be a good bar to a demand 


of a general one. 


99 W HERE a bill for a general account, 
22 and defendant inſiſts on a ſtated 
53 count, it is prima facie a bar to a general 
60 ons till particular crrors are aſſigned to the 


0 ated account 1 
06 Wi will not ſupport a ſtated account to alledge 
rl. Wo there has been a dividend made between 
54 Wh the parties, for a dividend may be made 
go Wl ſubje& to an account to be afterwards 

taken ibid. 


1% Wdemption, Vide title Legacies. 
4 Fidmiſſion, Vide title Bill, un- 
2 der the diviſion, Bills of Diſco- 
og very, Ee. 288 


8: down. Vide title Truſt 

74 and Truſtees, under the divi- 

don, Reſulting truſts, and trufi 

as y implication, | 

36 Agzeementg, Articles, and 

19 - Covenants, 

dertements and covenants which ought 
to be performed in ſpecie. | 


3x WM court of equity is very deſirous of laying 


E fold of any juſt ground to carry e. 
ments into execution, made to eſtabliſh 


the peace of a family; and where it ap- 
pears that ſuch agreements are entered into 
with a view of ſaving the honour of a 
family, and are reaſonable ones, the court 
will if poſſible, decree a performance 
From page a to 6 
An infant may have a decree upon any mat- 
ter ariſing on the ſtate of his cafe, though 
not particularly prayed by his bill 6 


very, and uſes are declared, though it is 
ſuffered at a different time from the reco- 
very covenanted to be ſuffered; yet if 
no ſubſequent declaration of uſes, it will 
enure to the uſes ſo declared 7 
Where there is a deed to lead the uſes of a 
recovery, it is not in the power of tenant 


ſuch ſubſequent declaration muſt be by all 
the parties concerned in intereſt ibid. 
The expreſlion in the counteſs of Rutland's 
caſe, 5 Co. that whilſt it is directory only, 
new uſes may be declared, means that as 
the uſes muſt ariſe out of the agreement 
of the parties, they by mutual conſent 
may change the uſes 7 
Where a court of law or equity find that the 
general and ſubſtantial intent of the par- 
ties was, that the eſtate ſhould paſs, they 
will conſtrue deeds in ſupport of that in- 
tention different from the formal nature of 
theſe deeds themſelves 8 
Where there is a recovery for ſtrengthening 
the title of a purchaſer, with a declaration 
of the uſes to him and his heirs, notwith- 
ſtanding a precedent one to different uſca, 
it will not enure to make good ſuch for- 
mer declaration, but the uſes of the pur- 
chaſe only ibid. 


lets 


Where there is an agrement to ſuffer a reco- 


in tail alone to declare new uſes; but 


If tenant in tail makes a leaſe not warranted = 
{ by the ſtatute, and ſuffers a recovery, it 
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lets in the leaſe ond makes it good; the 
fame as to a judgment, ſtatute, or bond 

| | ba page 8 

The iſſue, of tenant in tail, N of the 
ſtatute de Donis, may avoid a prior leaſe, 
charge or eſtate made by him, but not he 
bhimſelf; but when by the recovery he 
has gained a fee, the iſſue being barred, all 
the reaſoning for their avoiding eſtates, 
&c. made by him, ceaſes | 
Where a tenant in tail ſuffers a recovery, he 
by, conſtruction of law is in of the old 
ule, and the eſtate is diſcharged of the 
3 de Donis -— ibid. 

e there is a vHuabl# conſideration for 

an agreement on all ſides, there is ſuffici- 
ent ground to come into a court of equity, 
but a mere volunteer not intitled to come 
dere for an execution of an agreement 10 
Asa agreement upon a ſuppoſition of a right, 
though it may afterwards come out on the 
other ſide, is binding, and ſhall not pre- 
Vail againſt the agreement of the 34 

a | ibid. 
 Bya ſettlement before marriage, ſecurities for 
money belonging to the wife were aſhgn- 
ed to a truſtee, to be laid out in the pur- 

© chaſe of freehold lands, to be ſettled a- 
mong other uſes to. the firſt ſon in tail 
male, with like remainders to the ſecond 
and other ſous, remainder to the heirs ſe- 
male i the father and mother both dead, 
leaving two ſons more beſides the plaintiff, 

. and four daughters; the eldeſt now 


pays by his bill that the ſureties may be | 


aſſigned to bim being tenant. in tail, and 
not laid out in land; on the brothers and 
fiſters appearing in court, and conſenting, 


the truſtee was directed to transfer the ſe- 


eurities to the plaintiff 11 

h the vendor of an eſtate does not pro- 

dace his deeds, or tender a conveyance, 
Within the time limited by the articles, 
the court does not regard: this neglect, but 
will decree a ale ibid. 


Parol ements, or ſuch as are with- 
In the ſiatute of fraud and perjurics. 
A. agrees for the purchaſe of an eſtate, but 
the agreement not reduced into writing, 
though A. in confidence thereof gives or- 
ders for conveyances to be drawn, and 
went ſeveral times to view. the eſtate, 


this court will not carry ſuck agree- 


ment into execution, and the ſtatute ot 

- frauds may be pleaded to a bill brought 
for that purpoſe | 
A leer is not 
agreement, unleſs the terms of the agree- 
ment are mentioned therein ; but where a 
man takes poſſcſhon, or does any act of 

© "the like nature in purſuante of an agree 


| 12 
ſufficrent evidence of the 


| 


ment, this court will decree an execyi;, 
of it Page 1g 


Holuntary agreements, in what caſci i 


be per fbr med. 


A court of equity will not lay "wn 25 
other rule of conſtruttion with regard 10 
the ſtatute of frauds and perjuries, than 


court of law docs 


I 

A ſettlertient being voluntary is not for tha 
reaſon fraudulent, but an evidence » 
fraud only, though hardly a caſe Where 
the perſon conveying was indebted at the 
— that has net been dc emed faudy 
nt 14 ; 1 

A voluntary fettlement' is not fraudulent 
where the perſon making is not indebte 
dt the time, nor will ſubſequent debt 
ſhake ſuch ſettlement © bid 
Where the father tenant for life, and 6; 
tenant in fee, join in a ſettlement, it 
good againſt creditors, for the ſon migh 
ave” diſpoſed of the refiduary intere! 

' without the father's joining 16 
Where a fatfter takes back an anndity to the 
value of the eſtate comprized in the ſettle 
ment, it is tantamount to a continuance j 
poſſeſſion, and creditors will be relieved 
againſt ſuch ſettlement ibid 


Concerning the manner of per forming 
| agreements. 

Where children under a' marriage ſettlement 

have obtaincd a contingent advantage, the 


the iſſue after the marriage 19 
The Court will not change a mere truſtee ſo 
a wile under a marriage ſettlement, with 
out ſending it firſt to a maſter to lee if th 
per ſon propoſed is a proper perſon 10 


Adminiſtratozs. Vide title Ere- 
52 cutozs. 
EN 
The perſons of forcigners ſubject ts tlie a 
thority of this court only while in Eng 


; 


the teach of proceſs, the, property the) 
have here is under its como 10 
The court directed a commiſſion to the Ealt 
Indies to take the anſwer of .the defendant 
who was of the Gentow religion, and im 
powered two or three of the commiſſion 
ers, to Ad miniſter ſuch” oath in the mc 
olemn manner, as in their diſcretion ſhal 
ſeem meet; and if they adminiſtered an 
other oath than the. chriſtian, to certify i 

| the court what was done by them, that i 
there ſhould be any doubt, as to the vali 
dity, the opinion of the judges alight q 

1 


N 


taken 


court will not vary it to the prejudice of 


land, but though their perſons are out db 
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ſhe court will not ſtay proceedings in an-ori- 4 and yet from neceſiicy have been allowed 
mal cauſe until the anſwer comes into | 1 t page 46 
ide croſs bill, but will oaly ſtay: publi- The rule as to admitting evidence in foreiga 
cation , page 21 and commercial matters difters from other 
depoſitions of witneſſes of the Gentou [ inſtances in courts of jultice 417 
religion, ſworn according to their ceremo- | Lord chief juſtice Lee of opinion, that if the 
nies, ought, upon the ſpecial circumſtances | validity of a foreign contract made in the 
of the caſe, to be read as evidence in the] preſence of a publick notary was in queſti- 


cauſe ibid.] on here, his teſtimony would be allowed 
Heathens admitted as witneſſes by the civil | to authenticate the contract. ibid. 

law, by the law of nations, and by the | Caſes determined at law upon evidence tak 

common conſent of mankind ibid. from hiſtorics of counties | | 


þ Jew a competent witneſs to prove a mur- | The eſſence of an oath is an appeal to = 
der ; 42 | Supreme Being, as thinking him the re- 
by the policy of all countries, oaths ought to warder of truth, and avenger of falſe. 
de adminiſtred to perſons according. to | hood, and lord Coke the only writer who 
their own opinion, and laying the hand on | has grafted the word Chriſtian into an 
the book, &c. originally borrowed from oath | ibid. 
the pagans idid. | The outward act not eſſential to the oath, 
That Turks and infidels are perpetui inimici, | for this was always matter of liberty ibid. 
and therefore not to be admitted witneſſes | An abſolute neceſſity the firlt ground foe de- 
here, is a common error founded on af - parting from {tri rules of evidence, a 
groundleſs opinion of juſtice Broqke ibid. preſumed neceſlity the fecond 49 
The neceſlity of trade has mollified the too | Courts of law here will give credit to the 
rigorous rulcy of the old law in their tre- ſentence of a foreign court of admiralty, 


Meint gf alicng 43] and take it to be right without examining 
The law, of England not confined to parti- their proceedings ibid. 
cular caſes, but governed more by reaſon | If a heathen not an alien enemy brings an 
than any one caſe whatever ibid. action, and defendant a bill for an in- 


If theſe. witneſſes were here they would be] junction, he ſhall be admitted to anſwer 
liable to a proſecution for perjury, and | according to his own form of an oath 30 
might be indifted upon à ſpecial indit- | Framers of indiftments multiply words to no 
ment ibid. purpoſe, there ore the old precedents are 
Taftis ſacris evangeliis not neceſſary words | the belt, and by them it appears fapra 
in au indictment of perjury, for ſeveral] ſanctum dei evangelium are not neceſſary 
old precedents are that the party was | words in indictmems for perjury * ibid. 


juratus generally ibid | The caſe of the Eait India company and ad- 
Some infidels mey, under ſome circumftan- miral Matthews in the court of Exche- 
ces, be admitted as witnelles ibid. quer mil-tated, for there is no ſuch thing 
The Jews eke their expulſion from Eng-] as ſending one judge out of à court to the 
land, and fince their return to it, have] judges of another upon à point of evi- 
been conſtantly admitted as witneſſes 44 | dence oh ibid, 
Oaths are not of the chriltian inſtitution, but | A bill brought for an account againſt the 
' as old as the creation - 45 | repreſcatatives of an Eaſt-Iadis governor, 


If infidels do not believe a god, or rewards | who pleaded that the plaintiff was an alien 
and puniſhments hereafter, they ought not born, and an alien infidel, and could have 


to be admitted | ibid. | no ſuit here: plea over-ruled, for, being 
The rule of evidence is, that ſuch ought to | a mere perſonal demand, the plaintiff may 
de admitted as the neceſſity of the caſe will bring a bill in this court | rn 

allow of, but though admitted, muſt be | 1 a 

left to the perſons who try the cauſe to Amendment, 

give what credit to it they pleaſe ibid, In what caſe allowed or not. 


As the witneſſes here do not believe the 8 Qt laintiff. can 

chriſtian bath, they muſt out of neceflty a Ne ee 
be allowed le: fwear according to their | tion | 51 
own notion of an dat 456 N 

Rules of evidence ate to be conſidered as Anlwers, Pleas, and Demur⸗ 

artificial rules, framed by men, for con- ters. | 


ben wood wien een e h | bat ſhall ze a good plea and welt 

Hearfay canner be admitted, nor buſband/ | = Plrared. 
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Þ-debts : bill brought hy a creditor of teſla- 
© tor-againſt bis widow to diſcover her title 
to lands in ber poſſeſhon.:; ſhe pleads a 
ſeulement and joiature, and offers to diſ- 
„cover if plaintiff will confirm it, but gei- 
tber ſeta out the date nor land contained 
„ in the ſettlement : the plea over - ruled, 
ſor ſhe augbt to have ſet forth both theſe 
| matters | L's deter 1 ge 52 
An inſurer by his bill ſuggeſts the ſhip was 
-: Joſt ntly, and in the charging part 
«mentions, that inſtead of proper goods 
there was only wook on . in the 
-  .imterrogatory part pra t ma 
ſet 25 kind ads be had. — 
+ board; defendant. pleads ſeveral ſtatutes 
that make it penal to export wool, in bar 
td a diſcovery of all kinds of goods on 
.( board : the plea: allowed, becauſe no 
Sade but wool mentioned in the charg- 
Ing part: af there had, - defendant muſt 
+ have given ſome anſwer to it ibid. 
A plea may be bad in part, and yet not for 
Where a deſendant pleads a decree of diſmiſ- 
ion of a former caule for the fame matter, 
in bar of the new bill, if che plaintiff 
docs not apply that it may be referred to 
a maſter to ſtate whether there is ſuch a 
decree, but ſets down the cauſe for hear- 
ing, he has waived his right of application 
. for ſuch reference, and the court will de- 
— ter mine it " ibid. 


The defence * for 2 plea muſt be ſuch. | 
the 


a reduces cauſe to a particular point, 
and from thence creates a bar to the ſuit, 
. and every good defence in equity is not 
_ likewiſe good as a plea | 54 


Apprentice. Vide title Maſter 
and Servant. | 
I Havens. Arreft, Met 3. 446 bed 

ere good though on a Sunday. 


2. If 'a_ bankrupt is liable to be arreſted | 


_,, while under ſummons of commiſhoners.' 
wo? : 54 
An arreſt on à Sunday by lord chancellor's 


© tipſtaff, under a warrant of the court, for 
a contempt in diſobeying an order, though 


inſiſled upon to be illegal, as being contrary | 
to the Ratute of 2g Car. 8. cap, 7. c. 6. 


* Fatitled, © An act for the better obſervance 
* of the Lord's Day,“ determined by lord 
chancellor, upon conſideration, to 
. lawful arreſt; 0 ibid. 
A man may ſurrender bimſelf voluntarily to 
a warrant on a Sunday  __ 57 
order of commitment for a contem 


differs from a proceſs to ſheriffs, for it 1 : 
„that the party ſhould ſtand; committed, 


dad if petitioner had been preſent when 


be » | 


iche order 'was pronounced, he way ; 
ſtantly a priſoner | © © page 
The warrant here directed to the geoler 1 
take him, and to carry him to priſon, bu 
in other courts are directed to ſheriffs, and 
other minifterial officers ibid 
This is drawn up like eſcape warrants, which 
may be executed on a Sunday ibid 
Lord chief juſtice Holt of opinion, a ma 
might be taken up, on a Sunday, upon x 
proceſs of contempt, becauſe in the nature 
. of a breach of the peace, and an exception 
out of the a@ of parliament 58 
The court of Common Pleas held, that > 
man might be taken on a Sunday upon an 
attachment for non-performance of an 
award ; a contempt for non-performance 
of an order of this court, equally a breach 


| of the peace | ibid, 
Allets. Videtitle Heir and An; 
- 'ceſto2, alſo Executo2s and Ad: 
_miniltratozs. 


A. gives ſeveral legacies, and makes B. his 
executor and reſiduary legatee; B. receives 
all the affets, and buys lands with the 

money, and alſo the equity of redemption 
of another eſtate, on which 'A. had a 
mortgage, and dies: bill brought by le- 
gatees to be paid their legacies out of B's 
res] aud pet ſonal eftate, The court di- 
retcd that the aſſets laid out in the pur- 
chaſes ſhould be reſtored to teſtator's per- 
ſonal eſtate, The equity of redemption 


88 


thi 
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— 


held to be aſſets 59 exti 
Award and Arbitrament. (3 


Parties only affected by it. 


A, by articles prion to bis marriage agree 
to veſt 1000], in truſtees, the intereſt thereo 
to be received by A. and his wife, during 
their lives, and afterwards to be divided 
between their iſſue, and gives the truſtees a 
warrant of attorney to confeſs a judgme 
for that ſum which was — up; A 
enters into partnerſhip with B, afterward: 
and being indebted to the partnerſhip eſta! 
in more than his intereſt in that eſtate, they 
 {ubmit the difference between them to st- 
bitration, and part of the ſtock in trade 
is awarded to be lodged in the bands of 
third perſon, any part to be delivered ic 
either of the parties, on making it appear 
any bond or other debt due from the part- 
nerſhip had been paid by either, the 
uantity to be delivered in proportion te 
the money paid: the truſtees in the mar 
risge articles bring a ſcire facias on the 
judgment confeſſed to them, and take 
moiety of the depoſited lock in executiot 


* 


F 


| as the property of A. " 


zin dy the partnerſhip creditors to ſet aſide 
the-execution, and to have the moiety of 
the Rack fo ſrizcd appropriated to pay- 
ment of their debts, inſiſting it was ſpeci- 
fically bound by the award and the execu- 
tion of it, the plaintiffs being no patties :o 
the fubrmſſion, nor privy at all to the 
tanſaction, nor under an obligation of 
. abiding: by the award, ought not to have 
the benefit of it, and theretore bill diſ- 
milled t Ooh = 454 | pa 61 
& bill will not to lie to carry an award into 
execution where the parties to the ſubmiſ- 
on do not acquieſce in it, nor agree af- 
terwards to have it executed, but muſt be 
inforced ut la? 62 
For what Cauſes ſet afide. 

A. ind his wife covenant in articles before 
tartiage,” in confideration of 20001, his 
' wife's portion, to releaſe all the right that 
might atcrue to them out of her father's 
perſonal eſtate by the cuſtom of London 


4s 63 

The hufband is bound by his covenant, and 
though the wife was under age, yet it is a 
matter that accrues to him in the right of 
ad al bis wife, and he may releaſe it, and his re- 
y le- Teaſe will bind her 64 
{ B'a An old law in the city, called Jud's law, 
t di- whereby a buſband is authorized to agree 
pur- with the father for the wife, though ſhe 
per- is under age ibid. 
ption{WThe huſband's covenanting to releaſe is an 
50 extioguiſhment of the wife's right to the 

+ orphanage part, and if ſo, leaves the eſtate 
+ ofthe father as if it had never been charged, 
and therefore muſt be confidered as a part 

of his general perſonal eſtate, and not go 

gre wholly to the father's executor as a part of 
erco the dead man's ſhare '  bbid; 
luring There arbitrators are deceived, or where 


vided they make their award clandeftinely, with- 
les 4 our hearing each party, a court of juſtice 
game vill taterpoſe, and avoid ſuch award ibid. 
pz 4 gh a bill in cldctery cannot be reecived 


"= mn evidence at law, yet in this court it may 
p eſlateſ de reed, and has been often allowed as 
e, they evidence. | | 65 


1 
— 


— 


Bankrupt. 
ncerning ide Commiſſion and Com- 
| miſſtoners. 


{ Commiſſion of bankruptcy is an action 

and execution in the firſt place 67 

Ke creditors may come under a joint 
LoomMmiſion and prove their debts ibid. 

ubankrupt has his certificate under a joint 

You, I. 9 5 


A Table of the Principal Mattirt 


| comwilſſion, it diſchirges Vim from 411 


| © debis ſeparste as well as joint ibid, 
Commiſſioners have tio power to admit ſe- 
| -parate creditors-t& prove debts without 
the ſanRion of the court 68 
Cammiſhoners upon the day for chufing aſ- 
ſignees, are not to examine critically into 
the debt, but to admit creditors ſor What 
they ſwear is due to them, as they are liable 
to an account afterwards 68 
A ereditor by bond, and an open account 
likewiſe, ſhall be admitted to prove the 
bond, becauſe the commiſſioners may Rill 
take the account, and upon a dividend he 
ſhall be intitled to-no more than is due to 
him on ballance 70 
A creditor in ult caſes of open accounts ought 
not to be excluded till the account is taken, 
becauſe then the choice of aſſignees might 
ariſe from a minor part in value of 
creditors, but fill if commiſſioners have 
juſt grounds to doubt the debt, they 75 
right to admit it only as a claim ibid. 
The granting caveats againſt commiſſioners 
of bankrupts very inconvenient, as it may 
give perſons againſt whom commiſſions 
are to be taken out, en opportunity of 
making away with their effects 72 
A note given before an act of bankruptcy, 
though indorſed after, is a debt, upon 
which the indorſee may take out à com- 
miſſion of bankruptcy againſt the drawer 
Rule as to the Certificate of a Bankr uþt. 


Vide T v. Maſſey, under the Di- 
vifion, Concerning the commiſſion and 
commiſſioner s. | 


The certificate of a bankrupt being ſtayed 
upon the petition of a claimant under the 
commiſſion, who ſuggeſted fraud and col- 

luſion between the bankrupt and his ſon : 
at a meeting of the commiſſioners to exa- 

mine into this matter, ſeveral new creditors 
came in and proved their debts; but as they 

did not join in a petition to ſet aſide the 

certificate as fraudulently obtained, the 
court. would not delay the allowance 
thereof, but left the claimant to bring a 
bill if ke thought proper ibid, 

Where a bank: upt's eſtate is ſufficient to pa 
all, with a large ſurplus, creditors, — ef 
debts carried intereſt, ſhall be allowed in- 
tereſt for their reſpective debts, from the 
time the computation of it wes ſtopped by 
the commiſſioners; but ſuch es are cre- 
ditors by bond not beyond their penalties 


15 

Where bills are brought to ſettle the demands 
of creditors in bankrupt caſes, the rule of 

| 5 C deter mis 
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| determination is the ſame as if heard upon 
petition | page 76 
The proof of a debt before commiſſioners, 
unleſs an objection made in a reaſonable 
time, is concluſive, and the bankrupt's re- 
preſentatives are bound by it 77 
A certificate in the lifetime of the 3 
though not confirmed by lord chancellor 
until after his death, is good ; for the 
rative force of it ariſes from the conſent 
of the creditors, and when confirmed, 
has its effect from the beginning ibid. 
The ſtatute of the 19 Elia. gives commiſſion- 
ers an equitable as well as legal juriſdic- 
tion, and ſo conſtrued ever fince; and on 
. Petitions before the chancellor, he pro- 
ceeds as in cauſes by bill upon the rules of 
equity ibid. 
A certificate diſcharges the perſon of the 
bankrupt, and his, eſtate ſubſequently ac- 
. crued, but not the eſtate in the hands of 
the aſſignees 79 
Where there is mutual credit between a 
_ bankrupt and a creditor, the commiſſion- 
ers ought to ſtop intereſt on both ſides at 
the time of the bankruptcy, or compute 
- Intereſt on both ſides tall the ſettling the 


account 80 


Where four parts in ſive, in number and | 


value, of the creditors have ſigned the cer- 
_  tificate, the court will not ſtay it on the 
2 of perſons whoſe demands on the 
nkrupt's eſtate depend upon an account 
to be taken, and where they do not ſwear 
to a ballance in their favour 81 


The bankrupt acts are net adopted in W 
2 


Where a perſon carries on a trade in domi- 
nions belonging to the crown of Great 
Britain, and comes over to England, a 
commiſhon may be taken out by a creditor, 
in the place where he then happens to be, 
as he has traded to this kingdom, and 
contracted debts here ibid. 

Certificates are matters of judgment, and a 

_ mandamus would not lie to compel an al- 
Jowance, for it is diſcretionary in commiſ- 
ſioners firſt, and in the lord chancellor af- 

terwards 82 

Where a bankrupt is a trader in Ireland, 
ſigning his certificate in three months after 

the commiſſion iſſues, is too precipitate, 
and lord chancellor ſtopped it on r 
ibid. 

Unleſs a perſon proves a debt, or ſhews a 
reaſonable ground for a claim, he is not 
within the rule for aſſenting or diſſenting 

to a certilicate 83 

The allowance of a bankrupt's certificate will 
not diſcharge his ſureties, but they may 
be proceeded againſt not withſtanding ſuch 
ailowance * 84 


An application by a creditor to ſtay the 
bankrupr's certificate: the commiſſion waz 
taken out the 1oth of Scptember, and the 
| certificate ſigned the goth of November 
following : ſuch haſty proceedings is con- 
trary to the intention of the ſtatutes of 
bankruptcy, which were made in favour 
of creditors, but are too often abuſed for 
the ſervice of inſolvent perſons ; the certi. 
ficate therefore ordered to be ſtaid p. 8, 
A perſon who has a debt in his own right, 
and another as executor, cannot ſign 3 
certificate in two diſtinR capacities page 8; 
The clauſe in the 3 George a. in which a 
bankrupt is excepted. from the benefit of 
this act, who hath uvon marriage of any 
of his children given above the value 
of 1001. unteſs he hath ſufficient to ſatisfy 
all his creditors, muſt be conſtrued trifly, 
and not extended further than children of 

a bankrupt 86 
The certificate being figned upon the ſame 
day with the bankrupt's laſt examinatian, 
and two thirds of creditors living in 
Guernſcy, the allowance of the certificate 
ſtayed for theſe reaſons ibid. 
Formerly the judges had the cognizance of 
certificates, ba being found inconvenient, 
the great ſcal has taken it to itſelf 87 


| Rule as to Aſſignees, 


The rule that truſtees ſhall not be accountable 
for loſſes, which happen from neceſſary 
acts, does not extend to their agents ibid. 

If an aſſignee under a commiſſion of bank- 

ruptcy employs an agent to receive money, 

and be imbezzles it, the aſſignee will be 
liable to make it good to the creditors, 
unleſs he conſulted the body of the cre- 
ditors in the appointment of an agent 88 
All the court can do in a ſummary way 


tranſactions between the creditors and al 
ſignees, but the court will not on petitio! 
determine on private agreements betwee 
aſſi independant of the creditors ib. 
Where aſlignees of bankrupts die, or are dil 
charged, and others are put in their room 
they cannot revive, but muſt bring a ſup- 
lemental bill to intitle themſelves to th 
benefir of proceedings in a former ſuit ibid 

A purchaſer pendente lite, on filing a ſupple 
mental bill, is liable to all the coſts tro 
the beginning to the end of the ſuit 
Where an aſſignee dies before he has ic 
counted for what he has received, an 
leaves no perſonal aſſets, the creditors ha"! 

a lien upon his real eſtatc ibie 
Aſſignees are mere truſtees, and each ep? 
rately anSwerable only for what they 1 
ceive idie 
Where 3 joint obligor dies, his rerreſentg f 


under a commiſſion of bankruptcy, is in 


hall be charged pari paſſu with the ſur- 
viving obliger in the payment of the bond 


he 
age go 
ay Proper to inſert the words jointly — . La 
af ally in aſſiguments under commiſſions of 
_ bankrupts . ibid. 
or here aſſignees do not divide a bankrupt's 
i. effects in a proper time, but are making a 
80 private ad vantage to themſelves, the court 
* will charge them with intereſt ibid. 
\ WHY An aflignee cannot ſtop a perſon's ſhare in a 
» dividend, on account of his own private 
* debt owing to him from that perſon ibid. 
of WI Creditors cannot give a general power to aſ- 
ny ſignees to proſecute ſuits, or ſubmit mat- 


ters to arbitration at their own diſcretion, 
but there mult be a diſtin meeting of cre- 
ditors, upon a notice given in the London 
Gazette, to conſider of each particular ſuit 
* or caſe for arbitration 1 
Commiſſioners may order a dividend to be 


1 advertiſed, if they think it proper to make 
in one ibid. 
te The court will not ſet aſide the choice of aſ- 
d.  fignees becauſe ſome of the creditors live 
of beyond fea, and had no opportunity of 
nt, voting ibid, 


3 WI A gnees ought not to be removed, unleſs it 
is ſhewn that they are not perſons of ſub- 
ſtance or integrity 92 
No precedent to be found of an order for cre- 
ditors to proceed to a ſecond choice, upon 
4 a bare ſuggeſtion that ſome live remote 
from London, or are out of England ibid. 
B. in 1718, after marriage, conveys his real 
vl - cſtate to truſtees, in conſideration of 55. 
and other valuable conſiderations, in truſt 
for himſelf for life, to his wife for life, 
then to his eldeſt ſon if he ſurvived his 
father and mother, and fo to the next 
ſon, &c. B. afterwards became ＋ 
dis is a conveyance which falls dircctly 
within the clauſe of 1 Jac. 1. cap. 15. 
and therefore truſtees decreed to convey 
d. the plaintiffs the aſſigaees under the 
10 commiſſion againſt B. 93 
Neceſſary to prove on the ſtatute of 19 Eliz. 
that at the making of the ſettlement, the 
h perſon conveying was indebted at the time 
of the execution of the deed ibid, 
Upon the ſtatute of 27 Elis. — — pur- 
chaſers ſhall prevail to ſet aſide a ſettlement 
that is voluntary, and not for a valuable 
conſideration 94 
Aſſignees ſtand in the place of à bankrupt, 
8 and are bound by all acts fairly done by 
4 him ibid. 
The conſideration in a deed of 538. and other 
valuable conſiderations, does not oblige the 
court to hold it to be for a valuable conſi- 
deration ibid. 
An affignce under x commiſſion of bank - 
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ruptcy muſt ſurrender a copyhold to the 
purchaſer, notwithſtanding the lord may 
exact two fines, for no em bh can make a 
common law conveyance of a copyhold 
: 74 95 
An aſſignee under a commiſſion of bank- 
ruptcy of a copyhoid eſlate, is a vendee 
within the ſtatute of 13 Eliz. cap. 7. and 
not the purchaſer from the aſſignee of ſugh 
eſtate 9 
Commiſſioners ought to except copyholds 
out of a deed of aſſignment of the bank- 
rupt's eſtate, becauſe it will fave the ex- 
pence of two fines to the lord, as they may 
convey to the purchaſer thereof in the firſt 
inſtance by bargain and ſale ibid. 
No prejudice will accrue to creditors by leav- 
ing out copyhold eſtates in a temporary aſ- 
ſignment, for an extent of the crown will 
not affect it ibid, 
Several things in the bankrupt laws which 
want reformation ibid. 
Where an aſſignee becomes a bankrupt, and 
is removed, his aſſignees as well as him- 
ſelf muſt join with the commiſſioners in 
executing an aſſignment to the new aſ- 


hgnees 97 
Joint and ſeparate commiſſion, 


Where there is a joint commiſſion again 


two partners, each muſt be found bank- 

_ Tupt, and though one dies, the commiſ- 
ſion may go on; but if one be dead at the 
time of iſſuing the commiſſion, it abates 
ibid. 

Where there is both a joint and ſeparate 
commiſſion, a creduor under the joint, 
may come under the ſeparate, and aſſent, 
or diſſent to the certificate ibid, 


Vide under the divifion, Commiſfon 


and commiſſioners. 


Separate creditors may come in under a joint 
commiſſion and prove their debts, but 
where there are two perſons who have 
been partners, and yet the commiſſions 
are taken out againſt them as ſeparate trad- 
ers, there creditors upon the joint eſtate 
cannot prove their debts under each com- 
miſſion 98 

A joint commiſſion of bankruptcy taken out 
againſt two perſons, and a ſeparate com- 
miſſion againſt one, a creditor upon their 

joint and ſeveral bond is not intitled to 

— full ſatis faction out of both eſtates 

at the ſame time, hut mult make his clec- 

tion upon which of the eſtates he will 
come in the firſt place, and ſuch creditog 
ſhall have time to look into the accounts 
of the bankrupt's joint and ſeparate eſtate, 
beforc he makes his election. ibid. 
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Doubtfal whether a creditor under a ſepa- 
rate commiſſion againſt A. and debtor to | 
a joint commiſſion againſt A. and B. can 


ſet off the debt he owes the latter by his, 
demand againſt the former page 100 


Rule as to bis executor, or where he is 
one himfelf. 
Executor of a bankrupt, unleſs the com- 
miſſion againſt his teſtator be ſaperſeded, 
cannot take out one for a debt due to the 
teſtator ibid. 
Petitioning creditor ſhall pay coſts of ſuper- 
ſedeas only, where a commiſſion is ſuper- 
ſeded merely for a deſect in form 101 
Where aſſignees have poſſeſſed themſclves of 
effects which belonged to the bankrupt as 
an executor only, the court upon appli- 
cation of the teſtator's creditors will, for 
the ſecuring his effects, appoint a receiver, 
to whom the aſſignees ſhall account for ſo 
much as they have got in of the teſtator's 
eſtate ibid. 
An executor ſelling off the ſtock of his teſta- 
tor, though it conſiſts of wines, and he 
buys ſome others ro mix with, and fine 
» them, will not make him a bankrupt ; 
otherwiſe if he buys wines entire, and 
ſells them to his cuſtorners iatire 102 
Where a perſon againſt whom a commiſſion 
is taken out has ſurrendered himſelf, and 
acquieſced a year and half ſince the taking 
out thereof, the court will not direct an 
iſſue to try the bankruptcy, but leave him 
to an action at law. ibid. 


Rule as to landlords. 
Where a bankrupt's goods are ſold by an aſ-. 


ſignee, a landlord can only come in for 
dis rent pro rata with the other 1 
ibid. 

A mortgagee who has paid the arrear of rent 
on a bankrup?gs eſtate, unleſs he has an 
order to ſtand in the landlord's place, ſhall 
not be preferred to the creditors under the 
commiſſion as 103 
If the landlord of a bankrupt ſuffers his al- 
ences to ſell of bis goods, he is not in- 
titled to his whole rent, but muſt come in 
pro rati with other creditors under the 
commiſſion ibid. 
A landlord may diſtrain for his whole rent, 
even after aſſignment or ſale by the aſſig- 
nees, if the goods are not removed ibid. 
An aſſigument has a retroſpect ſo as to avoid 
any meſne acts done by the . * 
ibid. 

Commiſſion againſt A. who owed B. twelve 
+ years rent; B. proves his debt under the 
commiſſion; the aſſignees fell the whole 


. , 


| 


| goods of A; to the petitioner, who lives | 


in A.'s houſe; B. thies years stet pos. 


ing 4 * dog wy upon theſe goods debt 
eing till upon the premiſes, The ven. 
dee of the goods is intivled to them; tor 
the proceedings of B. upon his replevin with 
reſtrained and confined to his remedy un. cutic 
der the commiſſion | Page 10, The pe 
| Notwithitanding a commiſſion, and a mel. ! & 
ſenger is in poſſeſſion of the goods, the . 
landlord may diſtrain for rent, even after ſelve 
an aſhgnment, if the goods are on the An ob! 
premiſes | ibid. each 
A creditor after He has received a dividend one 
under a commiſſion, will be allowed to A cred 
bring an action at law for his debt, upon miſt 
refunding that devidend 105 gors 
, com 
Rule as to compoſitions, The pe 
A. being upon an agreement for a compo. mi 
tion, gives one of his creditors, who divi 
would not conſent to it otherwiſe, a bond und 
for the reſidue over and above his compo- the 
ſnion, ſuch a contract, though not void] by WI The al 
the expreſs words of 4 Geo. 2. ſeems to divi 
be within the reaſon and deſign of this dud 
act ibid. tion 
| Rule as to creditors. ed, 
A bond creditor, to whom the partners were c *} 
jointly and ſeverally bound, may make his * 
election to come againſt the joint or ſepa- * 


rate eſtate, but not againſt both, except 
for the deficiency, and aſter the other 
creditors are paid 106 
Where a meeting of creditors is properly ad- 


vertiſed, and ſome do not think proper to Ip 
come, the majority in value who are pre- * 
ſent have a right to bind thoſe who are 1 
abſent ibid. WM Phe" 
Where drawer and indorſer of notes are both the 
become bankrupts, and the creditors have der 
received a dividend of 6s. under the com- be 
miſſion againſt the indorſer, they can only i 
prove the remaining 145. under the com- leny 


miſſion againſt the drawer 107 


Vide under the diviſion, Rule as 10 


aſſignees. qt. 


Vide under the divifion, Commiſſion 
and commiſſioners. 07. 


B. a creditor under a commiſſion, being in- 
debted to K. in 9591. draws on the aflig- 
nees for that ſum, payable to K. or order, 
out of B.'s ſhare of the dividend to be 
made; the aſſignee accepts it by parol, 
but, before any dividend, becomes # 
bankrupt himſelf, K. is intitled to the 
whole 791. and is not obliged to come in 
pro ratk only under the eommiſſion _ 


1 
the athgnee, Where 


1 


r T3 _ = 


Where a bankrupt is in execution for one 
debt, and the judgment creditor has an- 
other againſt him of a diſtin nature, he 
may prove this under the commiſſion, not. 
withitanding he refuſes to waive his exe- 
cution upon the other page 109 

The petitioner, creditor of a bankrupt, who 
gave him, beſides bills of exchange on 
merchants ia Holland, that made them- 
ſelves liable by acceptance ibid, 

An obligee may have ſeveral actions againſt 
each obligor, but ſhall not levy more than 
one (atisfattion for his debt. 110 

A creditor is intitled to come under a com- 
miſſion of bankrupt againſt all the obli- 
gors, drawers of notes, &c, till he is 

compleatly ſatisſied ibid. 

The petitioner was admitted under the com- 
miſſion for his whole debt, and before a 
dividend receives 28. and 6d. inthe pound 
under a compolition of the acceptors of 
the bills ibid. 

The allignees inſiſt, that he ſhall be paid a 
dividend on the ſum left only, after de- 
ducting the 2s. Gd. But as the compoſi- 
tion was not paid till after the debt prov- 
ed, he ſhall reccive a dividend on the 
whole ſum ibid. 

Cuff had been for ſeveral! years a collector of 
the land- tax for che pariſh of St. Dunſtan's 
in the Weſt, and at the iſſuing of the com- 
miſſion owed upon the balance 9381, 118. 
to the chamberlain of London 111 

An inhabitant of the pariſh admitted a cre- 
ditor by lord chancellor, and allowed to 
prove for himſelf and the reſt of the pa- 
richioners ibid. 

Where a perſon ſtays till a bankrupt, and 

the aſſignees are dead, and fifteen years af- 

ter the date of the commiſſion, applies to 
be admitted a creditor, the court on theſe 
circumſtances, and in conſideration of the 
length of time, will diſmiſs the petition 


ibid, 


Contingent debts, 


A hufband, by articles previous to marriage, 
covenants to leave his wife 6001. in caſe 
ſhe ſurvives him ; he becomes a bankrupt, 
and dics before any dividend made; the 
wife, as the law now ſtands, cannot be 
admitted a creditor under a commiſſion 

againſt the huſband | 115 

A bond payable at inſtalments, the obligee, 
upon a breach of payment at the firſt in- 
ſtalment, gets judgment on the whole pe- 
nalty ; on payment of the money due and 

' Coſts, even & court of law will act equi- 

' ably, and relieve the-obligar 118 

The caſe ex parte Caſwell, &c. was an obi- 
ter opinion of lord King's only, and not 

* the caſe in judgment ibid, 


A Table of the Principal Matters, 
A debtor to a bankrupt, before Kis bank- 


ruptcy, and creditor to him upon a con- 
tingency that takes place after the bank- 
ruptcy, ſhall not be at liberty to ſet off 
under the clauſe relating to mutual credit 

| age 11 
B. M. in purſuance of articles * — 5 
riage with the petitioner, executed a bond 
to T. M. and W. R. truſtees under the 
articles, in the penalty of 10001, condition- 
ed to be void if the heirs, &c. of B. M. 
ſhould pay to T. M. and W. R. gool. 
within three months next after the death 
of B. M. for the uſe of the petitioner; or 
in caſe ſhe ſhould not ſurvive, to the uſe of 
her child or children, if any: 2 commiſ- 
fon of bankruptcy ifſued agninſt B. M. who 
dies on the 1ſt of April 1749 ; on the 28th 
of the ſame month a-dividend is made of 
gs. in the pound: the petitioner prayed to 
be paid a proportionable dividend; aſſig- 
nees being ſerved with notice, and no coun- 

fel attending for them, directed ſhe ſho 

be admitted a creditor, and receive a di- 
vidend of gs. in the pound, not being op- 
oſed 120 
A judgment would have made it an imme- 
diate debt, and ſhe would have been in- 
titled to come in as a claimant beſore ber 
huſband's death, and the aſſignees muſt 
then have retained ſufkcient on a dividend 
day to anſwer a proportionable dividend 
to the petitioner when the event happened 
121 
Lord chancellor King's being an obiter opi- 
nion as to a wife's being admitted to a di- 
vidend, and lord Tablot doubting of it, 
and the preſent chancellor in a caſe ex par- 
te Groome, December 1741, refuſing to 

admit ſuch a perſon creditor, his lordſhi 
would not ſuffer the ſecretary to draw ap 
the order pronounced at a former day of. 
petitions, though not defended, but re- 
commended it to the aſhgnees to compro- 
mile it with petitioner. ibid. 
The petitioner's huſband, before marriage, 
gave her father a bond in the penalty of 
6ool. conditioned for the payment of gaol. 
to her in caſe ſhe ado him : he has a 
commiſſion of bankruptcy taken out a- 

gainſt him, and dies in ten days after 21 

The court thinking it a doubtful caſe, w 

ther ſhe ſhould or ſhould not be admitted 
a creditor, did not give an abſolute opi- 
nion, but on aſſignees conſenting, ſhe 
ſhould come under the commiſſion for 
1501. ordered her a dividend ——— 
101d. 
The ſtatute of 7 Geo. 1. cap. 31. extends 
only to creditors at a future day certain, 
and not to debts on mere contingencies 
which have not happened at the time 6 
tne 
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| the aſt of bankruptcy committed page 113 
All the caſes ſince Tully v. Sparks, 2 Ld. 
Raym. 546. have been determined againſt 

a contingent intereſt 114 


Rule as to drawers and indorſers of 


bills of exchange, &c. 


W. draws bills of exchange on H. who had 
no effects of W. in his hands; they are 
tranſmitted to R. and company, and in- 
dorſed over by them to ſeveral perſons ; 
the allignces of R. and company admitted 
as creditors under W.'s commiſſion, for 
ſo much as they have paid to the indorſces 
of W.'s bills of exchange under R. and 

, company's commiſhon 122 

A. draws a bill on B. who has effects of A.'s 
in his hands, afterwards it is negotiated 

and indorſed over, this will not make the 
indorſers only in nature of ſureties to A. 

but every indorſer will be conſidered as a 
ner original drawer 124 

D. being indebted to M. K. in 911. gave 

bim the following note; I promiſe to 
„ M. K. the ſum of qil. Witneſs my 
„ hand, Aug. 28th 1734. E. D.“ M. K. 
being indebted to B. in gal. 19s. delivers 
D.'s note to him, that he might receive 
the money in part of his debt, who gave 
the following receipt; Received zoth 


* Dec. 1734, a bill for 511. which, when 


„ paid, will be on account per Tho- 
*% mas Byas.” M. K. becomes a bank- 
rupt; but not having indorſed or aſſigned 
the note to B. the aſſignees apply to D.'s 
folicitor, and receive of him the 511. 
The 3 of K. 's eſtate, pr as 
. truſtees for the petitioner with re to 
_ the ſum of 511, ibid. 
A. gives a note payable to B. two months 
from the date for 100l. B. indorſes it over 
to C. but allows a diſcount of gl. 
cent. he proves it under a 2 
_ againſt A, for the whole ſum, but com- 
miſſioners finding out this fact afterwards, 
Kopt his dividend; lord chancellor re- 
Jected his petition, and ordered an iſſue to 
to try whether a bond from the drawer 
_ and indorſet to C. for 1001, paying only 
_  98l. 88. 6d. way uſurious 125 
A note given before an act of bankruptcy, 
though indorſed after, is a debt upon 
Which the indorſce may take out a com- 
- miſſion of bankruptcy againſt the drawer 
| | 126 
Mr. Billon, and one Michell, had various 
tranſactions together, principally negoti- 
; ating bills of exchange, from 1742, to 
the 8thof June 1743; and on the 13th of 
April 1743, Michell committed a private 
| of bapkrupticy, the ſums paid by 


N . 


| 


4 


Drawing and redrawing bills of exchange 


Michell for theſe tranſactions to the plain. 
tiff, amounting to goool. The afliznees 
bring an action againſt Billon, for ſo much 
money had and received to their uſe, and 
recovered a verdict againſt him for 3000l, 
Billon inſiſted on the trial to have 7121, 
allowed him, as paid to and for the bank. 
rupt; but being refuſed, brought a bill 
for the 5121. Billon intitled to have this 
allowance, and the verdi& not concluſive 
upon him, becauſe it is matter of con. 
tract, and of account and in that reſpeR, 
a proper ſubject for the juriſdiction of the 
court of Chancery page 126 & 127 


Nan ſons 
for large ſums, and a continuation of it, 1 

is a trafficking in exchange, and a trading e 
which will make a man liable to a com- Sema 
miſſion of bankruptcy, though a loſs en- dl 
ſues to the bankrupt by ſo doing 128 — | 
G. drew a great number of bills payable to I ind 
V. and A. upon H. who had no effects of N 
G. 's in his hands; but to do honour to the * 
bills, accepted them notwithſtanding. G. The jo 
becomes .a bankrupt, and H. by means aft 
of the great ſums he paid on account of 1 
ſuch acceptance, becomes a bankrupt like- k en. 
wiſe: the billholders prove under both 1 
com miſſions, and receive dividends, but bb 
not ſufficient to pay 208. in the r rst 
the aſſignees of H. petition to ſtand in the M moug! 
place of the billholders, pro tanto as fi s. 
they had received under H.'s commiſhon, fed * 
againſt the eſtate of G. Ordered that they Hon 
ſhould pro tanto as H. 's eſtate had paid Ki 
on account of his acceptance of the ſaid e 5 
bills, but not to receive any dividend from 3 
G. 's eſtate, till the billholders had receiv- debt 
ed a ſull ſatisſaction for their debts 129,130 Where 
Watkin of Briſtol had large dealings wich | 2s 
G. of Worceſter, who had Hatton for his — 
correſpondent in London. It was agreed -F 

between G. and Hatton, that the latter — 
ſhould anſwer all dranghts that Watkin H. 2 81 
ſhould draw upon on account of G. Wat- partn 
kin draws accordingly on. Hatton for 4000l. Jiſſol 
who accepts it, though he had no effects of Lach 
G.'s in his hands. The payee, on the ac- TBA 
ceptor's non-payment, apphes 10 the the c 
drawer, who pays it: Watkin applies to ſilk tx 
be admitted a creditor under a commil- * 
ſion of bankruptcy againſt Hatton: the Wy dies 
agreement between G. and Hatton, puis taken 

the latter to all intents, in the ſame ſitus- tein 


tion as G. himfelf, and therefore though 
he had no effects of G.'s in his hands at 
the time, he has by his agreement made 
himſelf liable, and Watkin has a right to 
come in as a creditor under the commiſ- 
fion againſt Hatton 131 
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Vere afipnees will be charged with 
interef. 
Fide under the diviſion, Rule as to 
aſſignees, 87. 
Rule as to partnerſhip. 


ſide under the diviſion, Joint and 
ſeparate commiſſion. 97. 


Fide under the diviſion, Rule as to 
creditors. 106. 


A ſeparate commiſſion taken out againſt per- 


ſons formerly partners, the joint creditors, | 
upon an application to the court, were | 


left at liberty to bring their bill for any 
demand on account of the partnerſhip 
zgainſt the aſſignees of the ſeparate eſtate, 
who were directed to ſell the whole effects, 
and depoſit the mone 
not to make a dividend until the ſnit 
ſhould be determined 132 
The joint creditors allowed to prove their 
debts under the commiſſion in the mean 
time, without prejudice, ibid. 
\ commiſſion may iſſue againſt one partner 


for a joint debt, though an action cannot | 


be maintaincd againſt one without joining 
the other two partners 123 
Though a majority of creditors agree to cer- 
tify that a commiſſion ought to be ſuper- 
ſeded at a meeting for that purpoſe, yet 
if one creditor ſays, I ſhall be able to 
prove in a few days, do not certify yet, 
the court will not ſupericde till ſuch cre- 
ditor has an opportunity of proving his 
debt 125 
Where there is a principal and ſurety, and 
ſurety pays off the debt, he is intitled to 
have an aſſignment of the ſecurity to en- 
able him to obtain ſatisfaction for what he 
has paid above his own (hare ibid, 
H. a filkman, and F. a dealer in coals, are 
partners in both trades, they afterwards 
diſſolve the partnerſhip, and F. gives H. 
a releaſe of all demands, and took upon 
him the payment of the debts due from 
the coal trade, and H. the debts from the 
filk trade, and the reſpective debts aſſign- 
ed accordingly « 136 
H. dies, and a-commiſſion of bankruptcy is 
taken out againſt F. and the meſſenger at- 
tempting to ſeize the effects of H. in the 
way of his repreſentative, is appoſed and 
turned out of poſſeſſion. The aſſignee pe- 
titions, complaining of the force upon the 
meſſenger ibid. 


By the releaſe of F. to H. the whole proper- 
ty of the ſilk trade veſted in H. and the 
 Uignees of F. ſtanding in no better light 


in the bank, but | 


** 


| 


than the bankrupt, the goods of H. t 
not to have — under the — 
ſion againſt F. and petition diſmiſſed with 
coſts 136 & 137 
Formerly where there were ſeveral partners, 
the cuſtom was to take out ſeparate com- 
miſſions, againſt cach partner, as well as a 
Joint commiſſion : but this being thought 
a very unreaſonable practice, and occaſion- 
ing great confuſion with regard to bank- 
rupts effects, has been diſcountenanced, 
and the court now keep one commiſſion 
only on foot, and direct diſtin accounts 
to be kept of the ſeveral eſtates 138 
Where there is a joint commiſſion, ſeparate 


one, but apply to be admitted to prove 
their debts under the joint, as being 2 
means of ſaving expence to the creditors 
ibid. 
Upon an application of joint creditors to be 
admitted to prove their debts under a ſe- 
parate commiſſion ; ordered proviſionally, 
| that they ſhall be admitted creditors, and, 
aſſent or diſſent to the bankrupt's certifi- 
cate, becauſe it would otherwiſe clear him 
of the debts of joint creduors as well as 


ſeparate | ibid, 
Rule as to cofts. 
VNide under the divſion, Rule as : 
aſfignees. 87. | 


Vide under the diviſion, Rule as te 
his executor, or where he is one him- 


ſelf. too. 


If a whole petition is recited in an affidavit. 
of ſervice, the court will make the attor- 
ney who dtew it pay the coſts out of his 
own pocket 139 


ide under the divifion, Rule as to 


aſignecs. 87. | 
An iſſue had been before directed to try the 
bankruptcy of G. and found no bankrupt 
agreeable to the judges directions. A com- 
miſſion of bankruptcy is a proceeding at 
law in the firſt ke 4 and if coſts arc 
given there, it will follow of courſe in the 
proceedings before this court ibid. 
Cofts accrued by proteſting bills before a 
commiſſion iſſues, may be proved, but no 
parts of the coſts ariſen afterwards 140 


The conflruftion of the repealing clauſe 
en the 10th of queen Anne. 


The ſtatute of the 10th of queen Anne, cap. 
15. repeals only that part of the ſtatute 
of 21 Jac. 1. cap. 19. which conſtitutes a 
bankrupt, but not the deſcription of the 


| trade 


creditors ought not to take out a ſeparate 
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trode, or occupation of the perſon againſt 
- whom the commmiſſion iſſues 141 
A Tcrivener is comprebended in the words 

bankers, brokers, and factors, in the ſta- 
tue of 3 Geo. 8. cap. 30. ſec. 36. 142 


Xule as to dividends. 
Na under the diviſion, Rule as to 
rces being charged with intereft. 


132. 

Vd under the diviſion, Draters aud 
indyrſers of bills, Sc. 122. 
Ni under the diviſion, Rule as 10 

. ., ellowance io bankrupts, 207. 


© © _ Commiſſion ſuperſeded. 
Fade under the diviſion, Rule as to 
t exerutors, or where be is one 


ne. 100. 
N under the diviſton, Rale as to 
| Cofts. 138. 
Vid under the divifion, Rule as to 
partnerſhip. 132 
On ſuperſeding a coummiſſion the court may 
either direct an inquiry before a maſter of 
the damages ſuſtained by the bankrupt, or 
a quantum damnificatus upon an iſſue at 
law, and after damages are ſettled, may 
lot the better recovery thereof, order the 
. bond given by the petitioniag creditor to 
Jord chancellor, to be aſſigned to the 
bankrupt | 144 
After two dividends, the creditors releaſe the 
bankrupt of all further demands; he peti- 
tione to ſuperſede the commiſſion, and for 
berty to collect in the debts ſtill due to 
the . : the bankrupt admitted to ſtand 
in che place of the aſſignees to get in the 
remainder of the debts, but lord chancel- 
Jor would not ſuperſede the commiſſion 
for the ſake of the bankrupt, as it would 
iatirely defeat his certificate 145 
After 3 commiſſion of bankruptcy has been 
proceeded upon in the uſual mauner, and 
all the creditors have acquieſced in it, and 
the whole compleatly Boithed, the court 
will not ſuperſede it, though the aft of 
bankruptcy committed before the petition- 
ing creditor's debt aroſe was of a doubtful 
nature idid. 
A commiſſion ſuperſeded becauſe it iſſued 
againſt an inſant 146 
A. treated: with H. againſt whom a commiſ- 
fion of bankruptcy was awarded, for the 
283 of the equity of redemption of 
is eſtate in mortgage to F. 400l. ſettled 
for the purchaſe: articles ſigued, end A. 


þ. 


pays 2511. 48. to clear off the m 
and was to pay 1gol. more on the execy 
tion of conveyances : on H,'g refuſing to 
com pleat the, purchaſe, or paying off th 
mortgagee, A. brought an action again 
H. who was carried to geol, where he la 
two months, and upon this was declared 
bankrupt: H. applies now to ſuperſede 
the commiſſion, on a ſuggeſtion that A 
debt is not of ſuch a nature as intitles hi 
to ſuc out a commiſſion "a 
The court doubted whether A. could tzke 
out a commiſſion on ſuch a contract, ſay: 
ing, the remedy ought to have been a bil 
for performance of the contract, and n 
action could be maintained; and it ap 
pearing that A. fince ihe iſſuing of the 
commiſſion, had taken an aſſigument o 
the mortgage, he was reſtrained from pro 
ceeding on the commiſſion; for, as ſtand 
ing in the place of the mortgagee, be could 


hold till redeemed, and likewiſe compe c 
a performance of che contract, or oblige n 
A. to refund the 2511. 18. N 2 

; uon, 

Rule as to bankrupts attendance on * 
petitic 

aſſignees. by tak 

The attendance of the bankrupt on the ae th 
fignees to aſſiſt them in making out the ac diſtin 
counts of his eftate, is confined by the ere x 
5th of the preſent king to the 42 days, ai comm 
the . time at moſt ; but if the at de 
fignees will undertake, for the creditor ll ſy 
under the commiſſion, that they ſhall not: ¶ petitic 
arreſt him, the court will order him to at; tion at 
tend, notwithſtanding any riſque he may 0 eled 
run from his creditors at large X {ee et 


Rule as to an apprentice under a con- 

miſſion of bankruptcy. 

An apprentice, where his maſter become 
bankrupt, ſhall be admitted as a crednor 
only upon the remaining ſum, after de- 
ducting for the time he lived with the 
bankrupt 249 


Rule as to diſcounting of notes. 


Jide under the diviſion, Rule as to 
drawers and indorſers of bills of er- 
change. 


A perſon who takes no more for the diſcount 
of nutes than at the rate of gl. per cent. 
per ann. ſhall prove the whole amount 0 
thoſe notes under a commiſſion of baok- 
ruptcy againſt the drawer, without being 
obliged to dedut what he received of the 
indorſer for the diſcount 150 

The rule eſtabliſhed by commiſſioners of 
bankrupts, that note creditors cannot prove 
intereſt upon them, unleſs — 


court will not break through it page 151 
Rule as to a petitioning creditor. 


e under the diviſion, Rule as to his 
executor, or where he is one himſelf. 


ſhe clerk of the commiſſion cauſed the 
bankrupt to be arreſted at the ſuit of J. 
np ary creditor, and the aſſignee, in 
the ſherifts court of London, for Sol. and 
afterwards cauſes another action to be 
brought in B. R. for the ſame ſum, and 
kept him in cuſtody till F. had an oppor- 
unity of arreſting him on the King's Bench 
ation, and afterwards charges him with 
mother action at the ſuit of one Wass; 
bankrupt applies to be diſcharged from 
both - "Ea J. and W. directed by the 
court reſpectively to diſcharge him out of 
the cuſtody of the marſhal, as the ſame at- 
torney was concerned in both actions 152 
| petitioning creditor cannot arreſt a bank- 
rupt, becauſe a commiſſion is both an ac- 
non, and an execution in the firſt inſtance 
ibid. 
petitioning creditor determines his election 
by taking out the commiſſion, and cannot 
ſue the bankrupt at law, though for a debt 
diſtin from what he proved 153 
here perſons refuſe to prove debts under a 
commiſſion, the barely being aſſignees will 
not determine their election, but they ma 
tall ſuc the bankrupt at law ;bid. 


tion as a common creditor ; for if he was 
to elect to proceed at law, it would ſuper- 
ede the commiſſion 154 


id under the divifion, Commiſſion 
ſuper, ſeded. 


as to notes where intereſt is not 
expreſſed. 

a under the divifion, Rule as to 

diſcounting of notes. 150. 

e conflruftion of the ſtatute of 21 Fac. 

t. cap. 19. with reſpect to bankrupts 

poſſeſſion of goods after aſſignment. 


gament of a ſhip at fea for a valuable 


nt fonhideration may be good againſt aflig- 
ent. dees of a bankrupt, though no poſſeſſion 
of taken thereof, but if of goods at land 
k- other wiſe 154 
eng nee has only a ſpecial property in goods 


if fot redeemed within the time 15 
1e onner of hoys mortgages them, and aſter 
or © doing, is ſuffered by the mortgagee to 
ore de them for three years together, and has 
the Vai. I. 


body thereof, is a reaſonable one, and the 


| petitioning creditor has not the ſame elec- | 
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money lent him upon the credit of being 
the owner, they are liable to be ſold under 
a commiſſion of bankruptcy page 15 

Where a creditor of a bankrupt has — 
money of him, and an action is breught 
by the aſſiguees to recover back ſuch mo- 
ney, they muſt prove ſuch creditor had 
notice of the bankruptcy when he received 
the fame ibid, 

Where goods are delivered to a creditor after 
notice of an act of bankruptcy, the proper 
action for the aſſignees is trover, becauſe 
there is a tort in detaining, though he catne 
rightfully to the poſſeſſion of the goods 


ibid. 
Marriage without à portion is itſelf à conſi- 
deration for an agreement 158 


A woman's fortune falling ſhort of the huſ- 
band's expeRations is no reaſon for ſetting 
aſide a marriage agreement 159 

The clauſe in 21 Jac. 1. which fays, © that 
„all goods in the poſſeſſion of 12 
* whereby he gains a general credit, ſhall 
© be liable to his creditors,” relates to 
goods the bankrupt has in his own right 
only, ibid. 

R. W. and his partner gave a bond to H. fot 
12001, and the ſame day by deed aſſigned 
to H. or order, the goods in two ſhips 
then at ſea, and alſo thirteen bills of la- 
ding, and policies of infurance contain- 
ing the ſaid goods, as a collateral ſecurity, 
the latter indorſed to H. the former not: 
a bill brought by the aſſignee of R. W. 
become a bankrupt for theſe goods, in- 
fiſting that R. W. acted as the viſible on- 
er of the ſhip and cargo, being not put 
into the poſſeſſion of H. and therefore the 
plaintiff intitled thereto for the benefit of 
the creditors at large 160 

The court of opinion that every thing which 
could ſhew a right to the ſhip and cargo 
being delivercd over to H. R. W. could 
no longer be ſaid to have the order and 
diſpolition of them, and therefore not 
within the meaning of 21 Jac. cap. 1g. 
and conſequently H. has a right to retain 
the ſhip and cargo till the principal ſum'of 
1200]. and intereſt is ſatisfied ibid. 

A. being indebted to B. aſligns over barges 
to B. who ſuffers A. to keep the pofſefiign ; 
this is a fraud on the creditors at large, 
and the barges may be ſeized under a 
commiſſion of bankruptcy taken out af- 
terwards againſt A. . 161 

Where there is an aſſignment of an outward 

| bound cargo, it is a compleat contract, 

though the cargo is not delivered to the 


6 aſhgnee 162 


Indorſing bills of ſale does not amount to 
an aſhgnment, unleſs the goods are ditett- 
ed io be delivered to the aſſignee ibid. 
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Aſſignees under commiſſions of bankruptcy 
take ſubject to all equitable liens againſt 
the bankrupt himſelf page 162 
Aſſignments of choſes in action for a valua- 
ble conſiderafion, are good againſt credi- 
tors under a —_ of Rey 
* ibid. 
If a perſon advances, money upon a condi- 
tional ſale of goods, and does not inſiſt 
upon a delivery thereof, he confides iu 
the credit of the vendor, and not on any 
real or particular ſecurity, aud ought. to 
come in under a commiſhon of bankrupt- 
cy againlt the vendor, as much as any 
other perſon that places a confidence in 
the bankrupt, and not on any other ſecu- 
_ 8 1065 
The general view of the proviſion now in 
queſtion, is to prevent traders from gain- 
ing a deluſive credit from a falſe appear- 


© ance of their circuraſtances 183 
The ſtatute of 21 Jac, cap. 19. extends to 
conditional as well as abſolute ſales ibid. 


A ſhare of the partnerſhip trade, &c. mort- 
aged to a partner, muſt: be delivered, or 

it is a deluſive credit, and falls within the 
ſtatute of 21 Jac. cap. 29. ibid; 
The proviſions in 21 Jac. 1. cap, 19. ſec. 11. 


with reſpect to legal intereſts, muſt be fol- 


This was held not to be within the intent of 
21 Jac. 1, cap. 19. which meant to guard 
againſt leaving goods in the poſſeſſion, or 
der and diſpoltion' of bankrupts, but 
mere temporary cuſtody, till Flyn and 
Field had an opportunity of ſhipping it off 
to Ireland, and that they are intitled te 
two-thirds of the tar page 183 


Rule as to copybolds under a commiſſion 
e bankruptcy. . 


Vide: Drury v. Man, under the divi 
fon, Rule as to aſignees, 95. 


2 


Where aſſignees are liable to the ſam 
eguity with the bankrupt, 


Though the court will favour creditors, ye 
it muſt be Where they have a ſuperio 
right to other petſo unn 188 

A ſettlement after marriage good, if it be 

upon —— of money as a portion, or 

a new additional ſum, or even upon 21 

8 to pay money, if afterward 
aid * 190 

Where creditors can have no remedy at law 

| but muſt come into equity, this court wil 

make them do equity | 19 

Though in a conveyance by leaſe and releal 


lowed as to equitable ones; choſes in ac- 
tion therefore held to be within the mean- 
ing of the act, and are included in the 


words goods and chattles ibid. 
How far 8 ſtock is liable to the 
debts of partners in the ſirſt place ibid. 


Where one partner lends money to another | 


partner generally, and it is not entered in 
the partnerſhip books, he does not gain a 
ſpecific lien upon the ſhare of the bor. 
rower ibid, 


A perſon may ſet off a debt under the bank- 


rupt acts, though not relative to the mu- 
tual credit between him and the bankrupt | 
185 | 
One Matthews ſold to one Flyn and Field | 


two-thirds of five hundred barrels of tar, 
at the rate of gs, per barrcl, and the other 
third he agreed ſhould go, and be conſign- 
ed to them for ſale, at his riſque, and on 
his own account, and that he ſhould be at 
the charge of cartage and porterage, and 
ſhipping of the whole ibid. 
Matthews accordingly cauſed the tar to be 
put into a warehouſe or cellar of his own, 
or the purpoſes of the agreement ; Flyn 


- and Field at the ſame time paid Matthews 


in London bills 1501. the amount of two- 
_ thirds, and Matthews made them out a 


bill of parcels; Matthews afterwards be- 
comes a bankrupt, and the aſſignes take 


poſſeſſion of the tar, as they ſound it re- 
maining in his warchoule ibid. 


&- 


the leaſe is milling, yet if à conſideratio 
be proved, the releaſe will amount to 
covenant to ſtand ſeized” © ibid 
In the caſe of voluntary ſettlements and wills 
if there is no declaration of the truſt of 
term, it reſults to the donor; otherwiſe 
where it is a ſettlement for d valuable con 
ſideration, and in the nature of a contract 
for the benefit of a wife, and of the iſſu 
ibid 
limitation in a ſettlement to a huſband fo 
life, to truſtees to preſerve, &c. to the wife 
for life for her jointure, and after the de 
ceaſe of both, to truſtees for ninety-nine 
years, on ſuch truſts as hereafter exprefled 
and after the determination of that eſlate 
to the firſt and every other ſon in tail: nd 
declaration of the uſes of the term. The 
court always takes agreements of this kind 
according to the nature'of 'the agreement 
and therefore conſider it only as a tru 
term to attend the inheritance according tc 
the limitations in this ſettlement ibid 
| 
'Vide Walker v. Burrows, under the 
diviſion, Rule as to afſignees. 93; 
Hide title Baron and Feme, under the 
diviſion, Rule as to the poſſibility “ 
the wife, 280. | 


'A bond given to A. in truſt to ſecure the pay 
ment of an anunity of gol. during the — 
a 4 live; 
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lives of fir Edward Smith, and petitioner, 
the bankrupt's wife; he delivers up the 
bond upon his laſt examination; ſhe ap 
plies to the court, and, prays the aſſignee 
may deliver the bond to her truſtee; and 
that the arrears of the annuity, and all fu- 
ture pay ments may be made to her; lord 
chancellor ordered it accordingly page 192 
Where a bond is given to a truſtee for the 
benefit of a wife, and the huſband becomes 
a bankrupt, the aſſignees cannot bring an 
action, for by 1 Jac. 1. aſſignees can only 
have the like remedy to recover a debt, as 
the bankrupt himſelf might have had, the 
word party in the act being meant of the 
bankrupt 11442 388 
The obiter opinion in Miles v. Williams and 
his wife, 2 Wms. 255. denied by lord 
chancellor to be law ibid, 


What is or is not an aft of bankruptcy. 


Where there is a doubt of the bankruptcy, 
and the bankrupt is out of the kingdom, 
the court will not ſuperſede the commil- 
fion upon petition, but ſend it to trial: but 
where the bankrupt is at home, the court 
will ſend it back to the commiſſioners, to 
conſider if on the evidence they can declare 
him a bankrupt or not ibid. 

Abſconding to avoid an attachment, upon an 
award for non-delivery of goods purſuant 
to ap award, is not an act of bankruptcy 
within the ſtatute of Jac. 1. cap. 1g. but 
it muſt be a departing from the dwelling 
houſe to avoid the payment of a Jult debt, 
and. not the delivery of goods, for that is 
a duty only 496 

Acommiſſion of bankruptcy taken out 2gainſt 

- the peutioner, who inſiſis, that, as he is a 
clergyman, he is not liable to become a 
bankrupt within the intent of any of the 

| bankrupt ſtatutes: lord chancellor would 


not ſuperſede the commiſſion, or direct an | 


iſſue, but left the petitioner to his action at 
law; ibid, 


The ſtatute of az H. 8. will not exempt a |' 


. clergyman ſrom being a bankrupt, for he 
cannot take advantage of the breach of one 
law to excuſe him from the breach of an- 
other 199 

dmuggling, though contrary to an act of par- 
liament, is ſtill a trading within the mean- 
ing of the bankrupt acts, and ſuch perſons 
liable to a commiſſion. ibid. 

A bargain or contract made by a par ſon con- 
trary to the ſtatute of 21 Hen. 8, ſee, 3. 18 
void, as to himſelf only, and he alone is 
liable to the penalty of the act ibid. 

If a bankrupt has an objection to a queſtion, 
he muſt demur to the interrogatories, and 
the court will judge of it, upon a petition ; 


or if he refuſcs to anſwer any queſtion, and 


| the commiſſioners commit him, and the 
delinquent brings an habeas corpus, the 
queſtion muſt be ſet forth, particularly in 
the return to the habeas corpus, that the 
Judges may judge whether it was lawful or 
not | page 200 
Eccleſiaſtical eſtates may be taken in execu. 
tion, and upon a ſequeſtration likewiſe, and 
the method which is taken in executions 
and ſequeſtrations may be followed upon a 
commiſſion of bankruptcy ibid. 
A peer or a member of the Houſe of Com- 
mons, if they will trade, are liable to a 
commiſſion of bankruptcy, otherwiſe as to 
infants | 201 
A perſon's denying himſelf to a creditor, 
who calls at eleven o'clock at night, is no 
act of bankruptcy, for it cannot be ſaid to 
be done with an intent to defraud his cre- 
ditors, which is the ingredient the acts of 
parliament requize to make a man a banks 
rupt ibid, 


Rule as to ſales before commiſſioners. 


Advertiſements in caſes of fales before com- 
miſſioners of bankrupts ſhould not be ge- 
neral only, for a meeting in order to ſell a 
bankrupt's eſtate, but ought to name the 
hour as maſters do; and after the time ex- 
pired, if commiſſioners are not gone, 
ſhould admit a better bidder, in all = to 
give creditors as great ſatisfaftion for their 
loſs as poſſible 202 


_— 


Rule as to examinations taken before 
commiſſioners. 


An order had been obtained to read, inter alia, 
the examinations of Margaret Lingood, 
taken before the commiſſioners under Tho- 
mas Lingood's bankruptcy. They cannot 
be read unleſs proved in the cauſe that there 
were ſuch examinations taken before the 
commiſſioners; for the proceedings in a 
commiſſion, of bankruptcy againſt Thomas 
are, as to Margaret, res inter alios acta 203 

' A will cannot be proved by an examinition 

of witneſſes viva voce, 'for the defendant 
has a right to a croſs examination of plain- 
tiffs witneſſes ibid, 

An order to read the proceedings in one cauſe 

in another, muſt be between the ſame par- 
ties 20 

Where one defendant is charged with a fraud, 
his depoſition cannot be read for another, 
as it may tend to excuſe him with regard 
to his own coſts ibid. 

Lord chancellor on a former application, li- 
mited the examination of a bankrupt's mo- 
ther beſore the commiſſioners to her ſon's 
trading only, but upon a ſecond applica- 


cation refuſed to reſtrain the commiſſioners 
5 D 2 from 
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from aſking her any queltions, or inqui- 
ring into any circumſtances which may 
wake him a trader | page 204 
His lordſhip would not make an 1 that 
the mother ſhould have counſel upon her 
examination, becauſe it might be made a 
precedent in other commiſſions, and he 
thought an inconvenience would ariſe if 
allowed in every caſe 205 
A perſon, inſtead of attending commiſſioners, 
itioned that he might be examined upon 
interrogatories, and have a copy thereof, 
and a month's time to prepare himſelf, and 
that the commiſſioners may be reſtrained 
from aſking him particular queſtions in his 
buſineſs of a banker ibid, 
Lord chancellor will not reſtrain commil- 
fioners in their examinations, as it would 
be attended with expence, and an inconve- 
nience ariſe from applications of this * 
F ibid. 
The bare exchanging of notes with a bank - 
rupt, er giving money for bank notes, can- 
not affect him as a trader with that bank- 
rupe 8 * 


N do are liable to bankruptcy, 


Pawnbrokers within the ſtatutes of bankrupts, 
and ſeem particularly included in the gene- 
ral word brokers, in the goth ſection of 
the gth of Geo. 2. and ſo is a ublick 
officer, as an exciſeman, if he will trade 


ibid. 

The daughter of a freeman of London, if ſhe 
trades ſeparately from her huſband, way 
de a bankrupt ibid. 


Vide ex parte Criſp, under the divi- 
ſion, Rule as to partnerſhip. 


Vide ex parte Meymot, under the di- 
viſion, What is or is not an act of 
bankruptcy. 


Fide Richardſon v. Bradſhavs, under | 
the diviſion, What is à trading to 


make a man a bankrupt. 


Vide ex parte Williamſon, under the 
diviſion, Rule as to 
4 bankrupt. 


Rule as to & bankrupt's lance, 


A bankrupt is not intitled to his allowance 
till he has had his certificate 207 


A bankrupt's allowance under the act of | 


parliament is a veſted intereſt, and if he 
dies, will go to his repreſentative 208 
Bankfrupts are not intitled to their allowance 
under the zth of the preſent king, till a 
final dividend is made, for it cannot be 


the certificate of | 


ſecn before whether they will be jntitled 
to any allowance at all page 208 
Upon an affidavit of a creditor, that he has 
not read the gazette, he will be admined 
to prove his debt, ſo as not to diſturb a 
former dividend ; nor can commiſſioners 
proceed to make a ſecond till he is brought 
up equal to the creditors under the firſt 


2 
The repreſentative of a bankrupt who had is 
his lifetime divided 108, in the pound, is, 
as ſtanding in his place, intitled to the al. 
lowance ibid. 


Rule as to ſolicitors in bankrupt caſes, 


The court cannot, upan petition, make the 
clerk of the commiſſion pay coſts of ſuit, 
for not attending to give evidence at a trial, 
by reaſon of which the bankrupt was ac- 

2 for the remedy lies at law ibid. 

ere & ſolicitor carries on ſuits for an aſlig- 
nee without the authority of the majority 
in value of the creditors, the eſtate of the 
3 is not liable to his bill for ſuch 
 tunts 


210 
Rule as to the ſale of offices under a 
commiſſion of bankruptcy. 


One Richardſon in 1746 purchaſed the office 
of the under marſhal of the city of Lon- 
don for gogl. a ſalary annexed to it of 60l. 
half yearly, and a freedom of the ſaid city, 
worth annually 251. his effects under a 
commiſſion of bankruptey not —y 
to 5s. in the pound; the aflignees applie 
to the lord mayor and court of aldermen 
for liberty to ſell the bankrupt's office; 
but he being preſent in court, and refuſing 
to conſent, they declared that they could 
not alienate it without his conſent 210 

An application to the court here that the of- 
fice may be forthwith fold; and that the 
lord mayor, &c. ſay be tndemnified in ac- 
cepting ſuch alienation on the aſſignees pay- 
ing the uſual alienation fine: lord chan- 

- cellor of opinion, that aſſiguees might by 
- anticipation fell this office of under mar- 
ſhal, and that it is not within the ſtatute of 
Edward 6. as it doth not concern the ad- 

- miniſtration of juſtice , ibid. 
The office of ſerjeant at mace is not faleable, 
as it concerns the execution of jultice : the 
ſame as to a ſworn clerk in the Six clerks 

ce 15454-1409 4 07 1 BUR 

'The office of under marſhal is clearly within 

the defeription'of the 34 & 35 Hen. 8 cap. 

4. and 13 Eliz. cap. 7. ibid. 

An office quamdiu ſe bene geſſerit is an of- 
ee for Hife Ce N | 213 

Where à bankrupt is an executor and reli- 
duary Jcgatee, and has paid the debts, and 

. +» particuk 


— 


rticular legacies out of part of the aſſets, 
if he refuſes to collect in the reſt, notwith- 
ſtanding the aſſignees have not the legal in- 
tereſt veſted in them, the court would af- 
fiſt them to get in the remainder, in the 
name of the executor page 213 
if an officer of the army ſhould become a 
bankrupt, the court would lay their hands 
upon his ſalary, for the benefit of his cre- 
ditars 214 
A bankrupt being under marſhal of the city 
of London, and refuſing to ſurrender his 
office, the aſſignees obtained an order for 
diſpoſing of the office. B. agrees with the 
aſſignees for the purchaſe of the office at 
8zol. On the 17th of October 1749, B. 
was preſented to the court of lord mayor, 
&c, who approyed of him, and were rea- 
dy to take the bankrupt's ſurrender, but 
he refuſing, was ordered by lord chancel- 
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l. lor to be committed for his contempt, and 
* thereupon abſconded ST 7: 
y An application to the court to order the court 
1e 


of lard mayor, &c. to admit B. in the 
room of the bankrupt. Lord chancellor 
would not make an order upon the lord 
mayor, &c. to admit B, as it was intirely 
diſcretionary in them, but recommended 
it to the lord mayor, &c. upon the bank- 
rupt's non-attendance, by which his office 
was forfeited, to diſmiſs him, and admit 
B. 215 
Where the legal intereſt of a copyhold is in 


* one, and the equitable intereſt in another, 
N the court can order the truſtee to ſurrender, 
'5 WY though ceſtuique truſt refuſes ibid. 
en | 

e; What all or ſhall not be ſaid to be a 
10 bankrupt's eſtate. 

| 


10 Wide Brown v. Heathcote, under the 
. diviſion, The conſtruction of the fla- 
c. Wl ute of 21 Fac. 1. cap. 19, with re- 


y- Wl pet to bankrupts poſſeſſion of goods 
n- WF after aſſigument. 


ar- Wide ex parte Richard Flyn and Ri. 
of — Field, under the ſame divi- 
on. 


* Mere there is a truff for a bankrupt”s 
ks i” 4 14 wife. 
! . Fide er parte Elizabeth Greenaxay, 


© and e parte Groome, and ox parte 
7 El:zabeth Michell, under the divi- 
of- fon, Contingent Debts. 


eſt ide Walker v. Burrows, under the 
nd diviſion, Rule as to aſſig nes. | 


» 
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Vide Grey v. Kentiſh, title Baron and 
Feme, under the divifion, Rule as 


to a poſſibility of the wife. 


What is à trading to make a man a 
| bankrupt. 


Vide Highmore v. Molloy, and ex parte 
Carrin ton, under the diviſion, Who 
are liable to bankruptcy. 


Vide ex parte Meymot, under the divi- 
ſon, What is or is not an act of 
bankruptcy. 


Vide Richardſon v. Bradſhaw, et al, 
under the divifion, Rule as ts 
drawers and indorſers of bills, Sc. 


Bankers having taken upon them to act as 
ſcriveners, made it neceſſary for the legiſ- 
lature in the 5th of Geo. 2. to add bankers 
as being liable to commiſhons of bank- 
ruptcy age 218 

A r acting as a banker will be conſi- 

ered as one, though he does not keep an 
open _ ibid. 

A commiſſion of bankruptcy is as much ex 
debito juſtitiæ as a writ, and no inſtance 
where the court ſuperſedes it, without di- 
recting an iſſue, unleſs it appears to be 
taken out fraudulently or vexatiouſly ibid. 


Rule as to acts of parliament relating | 
to bankrupts. : 


Vide ex parte Burchell, under the di- 
viſion, The conflrufion 7 the re- 
pealing clauſe of the 10th of queen 


Aue. 


Vide ex parte Lingood, under the di- 
viſion, Rule as to a certificate from 
commiſſioners to a judge. 


Vide Walker v. Burrows, under the 
diviſion, Rule as to aſſignecs. 


What is or is not an election to abide 
under a commiſſion. 


An aſſignee, upon refunding what he had re- 
ceived under two dividends, allowed to 
make his election proceed at law againſt 
the bankrupt 219 

The old laws conſidered bankrupts as frau- 
dulent inſolvents; but the more modern as 
unfortunate ones, and upon theſe late ſta- 
tutes have the applications been made to 
compel creditors who proceed in a double 
way to make their election ibid. 

The reaſon why ſuch creditor who elects to 

procced 
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*.. proceed” at 1%, fhall Gill be allowed to 
aſſent or diſſent to the bankrupt's certifi- 
cate, is to make the remedy againſt the per- 
ſon effectual page 220 


Fide ex parte N. * and ex parte 
Lewes, under the diviſion, Rule as 
ro a petitioning Creditor, 

Notwithſtanding a creditor under a commiſ- 
fron of bankruptcy elefts to proceed at 
law, he may ſlill aſſent or diſſent to the cer- 
tificate | ibid. 
here a perſon chuſes himſelf an aſſignee, it 
is doubtful whether this 1s not making an 
election to proceed undet the commiſſion ; 

but on his electing in court to proceed at 
law, his lordſhip made an order that he 

- ſhould be diſcharged as a creditor under 
the commiſſion | 221 


Rule as to proſecutions againſt a bank- 
+ for in not ſurrenderin 
— 5 felony 7 ing 


One Wood applies ſor an order upon com- 


; miſſioners to admit him a creditor for 211. | 


upon 2 note, and that the clerk of the 
commiſſion may be directed to attend at 
che Old Bailey, with the proceedings up- 
on a proſecution againſt the bankrupt for 
felony, in not ſurrendering himſelf accord 
ing to the directions of the act of par- 
| Hameat 
As Wood has not yet proved his debt, if not 
made out to the ſatisfaction of the com- 
miſſioners, it may be rejefted; and lord 
chancellor faid, that notwithſtanding ſuch 


a proſecution may be carried on by a per- 
ſow-who is not a creditor, yet by the words 


of the act of parliament, it looked as if 


the legiſlature intended there. ſhould be a | 


concurrence of the creditors under the 
commiſſion; arid that as this is a penal 
law, a court of equity will not lend its 


aid to ſuch a proſecution, by ordering the | 
4 with the proceedings at the 


clerk to atten 
Old Bailey, and therefore he would not 
grant the petition | 
ere a bankrupt did not ſurrender himſelf 


in due time, if there did not appear to be | 


any intention of defrauding his creditors, 


lord Macclesfield in ſeveral inſtances, ſu- | 
perſeded the commiſſion in order to pre- 


vent ſuch a proſecution 222 


Rule as to contingent creditors in reſpect 


to dividenils, 


Vide ex 
- Dlizabeth Micht#ll, under the divi- 
fion, Cortingent Debts, 


ibid. | 


ibid. 


Groome, and ex parte | 


| Rule as to mutudl debts nnd credits, 
Vide Bromley v. Goodere, under the 
- diviſion, Rule as to the certificate » 
a bankrupt. | N 
Vide ay nal Groome, under the diyi. 
ſion, Contingent Debts, 


A packer may retain goods till he is paid the eſta 
price of packing, and if he has another 


debt due to bim from the ſame perſon, ſep 
the goods ſhall not be taken from him till Th 


he is paid the whole, notwithſtanding the of 1 


debtor 1s become a bankrupt age 228 

There have been many — to hh the * 
clauſe relating to mutual credit has been ban 
extended, where neither an action of ac- are 


count would he, nor could the court of 
Chancery decree one Wo" 229 bill 
Mutual credit is not confined to pecuniary 


demands only, but if a man has goods in = . 
his bands belonging to a debtor, it ſhall be * 
confidered as ſuch ibid. ed 


Vide Billon v. Hide, under the diviſi- hou 


on, Rule, as to drawers and indor- WY 
fers of Bills, Sc. gut 
A creditor againſt the bankrupt for 1091. and mw 
10], and a debtor to him upon bond for and 
3401. payable on the fourth of March 114 


1756, with lawful intereſt, applies that he The 


may ſet off his demand of 1101. againk rect 
the principal and intereſt due on the bond give 

as far as it will go, and not be obliged to lian 
prove his debt under the commiſſion, and laſt 
take a dividend upon it only 230 un 
This is not in ſtrictneſs a mutual debt, and diſc 
| yet it is a mutual credit, for the bankrupt Wl on +; 
gives a credit to the petitioner in conſide- ban! 
ration of the bond, though payable at a Dur 
future day, and he gives the bankrupt pra 
credit for the debt he owes him upon ſim- gli 
ple contract, aad therefore within the equi- N 
| ty of 5 Geo. 2. An account directed by * 

' the court to be taken between the petiti- ac 
oner and the bankrupt, and the balance by 
only to be paid to the aſſignees ibid, one! 
A. Tents a ſum of money to one partner on 4 
his own ſecurity, he lends the ſame to the Wl The i 

; partnerſhip trade; a joint commiſhon is ban 


taken out; A. ſhall not come in as a cre- 
ditor upon the joint eſtate. of the bank-W 4; 
K immedliatèly and directly, with the a 
reſt of the partnerſhip creditors, but by Wl Where 


way of circuity. he is intitled, as Randing BY in ff 

in the place of that partner who has paid the t 

the money to the uſe of the partnerſhip is in 
trade e 225 at la 
Where one partner takes out more money Where 

from the partnerſhip ſtock than his ſhare ſacte 

amounted to, the other has a right to come prin 
1 upon the ſeparate eſtate of that 5 A peiſ 
f : 10106! 


tanto 


Two 
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Two partners agree to borrow a ſum of 
money, but one only gives a bond, and 
the other only a witneſs to it, the money 


: afterwards entered m the caſh book of the 
f partnerſhip ; a joint commiſſion taken out, 

obligee is intitled to be admitted a cre- 
6 ditor page 225 


Joint creditors, where there arc no ſeparate, 


may exhauſt both the joint and ſeparate | 


eſtate; but where there are both joint and 
ſeparate creditors, the joint eſtate ſhall be 
applied to the ſatisſaction of the. joint, 
250 the ſeparate eſtate to the ſatisfaction 
of the ſeparate creditors 227 
chere be a ſurplus. of the. ſeparate eſtate, 
the joint creditors are intitled to it, for a 
bankrupt has no right to any thing ull they 
are fully ſatisfied 228 
Dumas and others, the petitioners, drew 
bills of exchange on Jullian and ſon for 
11151. and undertook to make remittances 
to pay the ſame, and at the ſame time 
acquainted them that theſe bills were for 
the proper account of the petitioners 
houſe at Cadiz, and defired the Jullians 
would keep a diſtinct account, and diſtin- 
guiſh ſuch new account by the letter G. 
being the initial letter of the ſitſt partner's 
name at Cadiz: bills drawn on Vanneck 
and company in London to the amount of 
11461. 118. 11d. remitted accordingly. 
The Jullians by letter acknowledge the 
receipt thereof, and promiſe petitioners to 
give credit in their own account G. Jul- 
lian the father died the 25th of February 
la. The day before the ſon ſtopped pay- 
ment, he got two of theſe remittances 
diſcounted for 5661, 115. 11d. 232 
On the 2oth of March a commiſhon of 
bankruptcy iſſued againſt Jullian the ſon; 
Dumas, &c. prefer their petition, and 
pray that the aſſignees may be directed to 
deliver to them the ſeveral bills of 11461. 
118. 11d. or pay the full value. Lord 
chancellor of opinion the ſpecifick bills 
amounting to 58ol. ought to be delivered 
by the + ads of Jullian to the petiti- 
oners : as to thoſe which were diſcounted, 
the petitioners waived their claim ibid. 
The rule of equity under commiſſions ot 
bankruptcy extends only to his own eſ- 
tate; otherwiſe where the matters in queſ- 
tion arc not relative to his eſtate in law or 
equity _ 233 
Where goods conſigned to a factor continue 
in ſpecie, and are found in his hands at 
the time of his bankruptcy, the principal 
1s intitled to them, and not the creditors 
at large ibid. 
Where goods ſo conſigned are ſold, and the 
factors took notes inſtead of money, the 
principal intitled to the notes ibid. 


| 


4 


& perſon who repairs a ſhip, has no ſpeci- | 


| loads and three buſhels of w 


fick lien if delivered to the bankrupt; if 
repaired 1n a foreign port, whilſt 'out upon 

a voyage, it would have been other wiſe. 
Directed to prove the debt for repairs un- 
der the commiſſion page 233 
In March laſt a commiſſion of bankruptcy 
iſſued againſt Mathews ; at the time he be- 
came droge he was indebted to Mr, 
Ockenden in 2861. 78. 10d. for grinding of 
corn, who, had in his aa thirty-ſix 
eat, belong- 

ing to the bankrupt, part ground and part 
grinding, beſides a great number of ſacks; 
161, 5s. due to him for grinding the corn, 
which was in his hands at the time Ma- 


, thews became a bankrupt, The wheat 


ſold. by the aſſignees by agreement between 
them and Ockenden, without prejudice to 
his. claim, who applied by petition to be 
paid his whole debt out of the money ari- 
ſing by the ſale. | 
Lord chancellor of opinion Ockenden had 
no ſpecifick lien upon the corn and ſacks, 
but a particular one only pro tanto as-is 
due for grinding the corn in his hands, 
and that the 500. of wheat, &c. belong- 
ed to the aſſignees - 4: BS 
Where, A. borrows a ſum of money on the- 
pawn of jewels, and further ſums after- 
wards upon his note, the executor of A. 
ſhall not redeem the jewels, without pay- 
ing the money due on the notes. 236 
The caſe between clothiers and dyers, and 
clothiers and packers, are different from 
the preſent, it being always cuſtomary for 
them to make up their accounts by giving 
mutual credit; the dyer for inſtance, on 
one hand for work done, and the clothier. 
for his cloth ibid. 
Courts of equity go no farther. than courts of 
law, in the caſes of a ſet- off upon the act 
relating to mutual credit 237 


Whether a bankrupt during his time of . 
privilege may be taken by bis bail. 
Feſcie, a ſheriff's officer, and bail for the pe- 


titioner, a bankrupt, takes him away du- 
ring the time of his laſt examination, and 
ſurrenders him in diſcharge of his bail; he 
prays to be diſcharged out of cuſtody, _ 
and that Feſcic may be centured for a con- 
tempt of court. Lord chancellor inclined 
to think, that the bail taking the prin. 
cipal coming to a court of juſtice to be 
examined, has never been determined to 
be a contempt of the court, provided 


they bring him to be examined by that 


court, and therefore diſmiſſed the petiti- 
on, but without prejudice to the — 
rupt's application to the court of King's 
' Bench _ 238 
The taking of a bankrupt by his bail is not a 
* contravention of the th of the preſent 


Ring, 
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King, ſor the force of the clauſe in that 
act is arreſts by creditors; and bail are no 
_. creditdrs till damanified, and therefore not 
within the deſcription. | 
In the language of the court, the bail are the 
.. gaolers of the principal, and upon this 
notion of law may arreſt him on a Sun- 
day, as he has his liberty only by the in- 
. dulgence of the bail page 239 


Rule as to a certificate from commiſſ- 
20 _ . oners to a judge, 


Lingood being declared a bankrupt, and the 
three ſittings at Guildhall advertiſed, the 
- commiſſioners upon the examination of 
- witneſſes in the intermediate time, finding 
that he was removing and concealing his 
effects, ſummoned him to appear before 
them the next day from the date of the 
- ſummons, and on his refuſing to come, 

certified this fact to Mr. juſtice Chapple, 
who committed him to Newgate, and on 

the keeper's ſending notice thereof to the 


- commiſſioners, they brought him before | 


them upon their own warrarit, and on his 
- refuſing to be examined, re-committed him 
to Newgate, 


Lingood petitioned to be diſcharged, as be- 
ing illegally committed: the court of opi- 


nion the certificate is purſuant to the pow - 
ers given to commiſſioners under the | 
ſtatutes of bankruptcy, and that where 


they have full evidence of his intention to 
Aecrete his effects, they may examine him 
in the intermediate time, between the de- 
claration of bankruptcy and the fittings at 
Guildhall 240 
An arbitration bond is a debt at law, and 
binds the parties till ſet aſide for corrup- 
tion or partiality, and is alſo a ſufficient 
debt to ſupport a commiſſion of bank- 
- ruptcy , 241 
The court will not ſuperſede a commiſſion, 
or direct an iſſue, upon a general affidavit 
of the bankrupt that he is not one, for he 
ought to give a particular anſwer” to the 
facts charged in the depoſitions taken be- 
fore the commiſſioners, but will leave him 
to bring a habeas corpus, if he thinks 
proper ibid, 
Where a perſon apprehends he is agrieved 
by a commitment of commiſſioners of 
bankrupt, the ready way is «to ſue out a 

| habeas corpus, that the legality thereof 


may he determined by the judges of the | 


common law 242 
The old acts of parliament conſidered a 
' bankrupt as a criminal, and commiſſioners 
might at their diſcretion impriſon him; 
but though the rigour of the law is taken 


away as to his perſon, the power of exa- | 


mining Rill remains, and a greater puniſh- 


ment is inflicted : if he does not f. 

der, it is felony without benefit of — 
The judge, upon the bare certiſicate aha. 

millioners that a bankrupt refuſed 10 at- 

tend, though the cauſe of ſummoning waz 

not mentioned, is obliged to commit him 

, ibid, 
The effeft of acquieſtence under a com. 
| miſſion. 

Vide ex parte Deſanthuns, under the di- 
viſion, Commiſſion ſuperſeded. 
Rule as to debts carrying interefl under 
2 commiſſion of bankruptcy. 
Vide ex parte Marlar, under the di. 
viſion, Rule as to diſcounting notes, 


Vide Bromley v. Goodere, under the 
diviſion, Rule as to the certificate, 


On the 10th of April 1744 it was referred to 
a maſter to ſettle what was due to the cre- 
ditors under the commiſſion of bankruptcy 
; againit Rooke, and upon payment by the 
' bankrupt, the commillion was to be ſuper- 
ſeded. The bankrupt offered to pay what 
was reported due, but the creditors inſiſt. 
ing upon intereſt likewiſe, from the date 
of the maſter's report, the court ſaid that 
the creditors here are equally intitled (az 
if they were in the common caſe of a te- 
ference to a maſter in a cauſe, to ſtate what 
is Cue for principal and intereſt) to be 
paid intereſt from the time of the maſter's 
report, when the ſums due are liquidated ; 
and the bankrupt was ordered to pay ac- 
cordingly 244 


Rule as to principals and their factors. 


Where agents abroad are in diſburſe for their 
principal, and upon being doubtful of his 
circumſtances, make bills of lading to 
their own order indorſed in blank, not- 
withſtanding theſe bills of lading come to 
the principal's hands, yet if the agent's 
partner in London writes them word that 
their principal is become bankrupt, and 
deſires them to fend the bills of lading, 
and an order to the captain to deliver the 

oods to him, he may retain them for 
imſelf and company, againſt the aſſignecs 
under the commiſſion, till paid, and reims 
burſed ſo much as the partnerſhip is in 
advance 245 

A factor who ſells goods for a principal, may 
bring an aQion in the name of the princi- 
pal againſt the vendee, and make himſelf 
a witneſs; or a vendor of goods to a fac- 
tor, for the uſe of his principal, may 


maintain an action againſt the priacips, 
an 
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and the factor be a witneſs for the vendor | 
page 248 
If goods are delivered to a carrier, &c. to 
be delivered to A. and are loſt by the car- 
rier, &c, the conſignee only can bring the 
action; but if before delivery conſignor 
hears A. is likely to become a bankrupt, 
or Is actually one, and gets the goods 
back, no action will lie for A.'s aſſignees, 
becauſe while in tranſitu they might be, 
countermanded ibid, 
Notes or bills .indorſed in this manner, 
Pray pay the money to my uſe,” will 
revent their being filled up with ſuch an 
indorſement as paſles the intereſt 249 
The reaſon the law goes upon in compelling 
an original proprictor of goods after deli- 
very, to come in as a creditor under a 
commiſſion, muſt be on account of the 
8 credit a bankrupt has gained by 


aving them in his cuſtody ibid, 
Rule as to annuities under commiſſions 
of bankruptcy. 


C. in 1720 gave gool. for an annuity of gol. 
per ann, for her life, payable out of « 
rſon's eſtate, who becomes a bankrupt 

in 1738. The commiſſioners to ſetile the 
value of her life, and directed to be ad- 
mitted a creditor for ſuch valuation, and 
the arrears of her anauity, and not for the 
whole gool. 251 
Where a bankrupt is under an agreement to 
ay an annuity, a value muſt be put upon 
it, and proved as a debt under the com- 
miſſion ibid. 


Vide ex parte Coyſegame, under the 
diviſion, Where aſſignees are liable to 
the ſame equity with the bankrupt. 


Rule as to taking out a ſecond commiſſion. 


No ſecond commiſſion can be taken out be- 
fore a bankrupt has his certificate under 
the firſt, for till then nothing can paſs to 
the ſecond, at leaſt of perſonal eſtate 252 

All future perſonal eſtate is affected by the 
aſſignment, and every new acquilition 
will veſt in the aſſi gnees; but as to future 
real eſtate, there mult be a new bargain 
and ſale. ibid; 

Aſſignees may advertiſe a meeting upon any 
extraordinary occaſion that concerns the 
creditors, as well as for the particular 
purpoſes directed by the acts of parlia. 
ment 253 

Rule as to an open account under a com- 


miſſion. 
Vide ex parte Simſon et aP, under the 
diviſion, Concerning the commiſſion 


and commiſioners, 
Vor. I. 


| 


Rule as to principal and ſurety. 


Vide ex parte Criſp, under the divi« 
ſion, Rule as to partnerſhip, 


Vide ex parte Williamſon, under the 
diviſion, Rule as to the certificate. 


Rule as to the inſolvent debtors af, 


Stephens, formerly a trader in Holland, 
fails there, upon which there was a ceſſio 
bonorum ; he comes to Englaad, and is 
appointed a governor abroad; he applies 
to one Burton to be his ſecurity to the 
company, and to advance him a ſum of 
money, who agreed to it, provided Ste- 
phens would give him a bond that ſhould 

comprize the remainder of an old debt 

due before the ceſſio bonorum, as well as 
the further ſum advanced, which was done 
accordingly : Stephens afterwards becomes 
a bankrupt ; and the commiſſioners doubt- 
ing if Burton ought to be admitted a cre- 
ditor for the whole money, he now peti- 
tioned for that purpoſe page 255 

Lord chancellor, on the circumſtances of 
the caſe, of opinion, he was intitled to be 
admitted a creditor for the whole mone 
upon his bond ibid, 

If a debtor cleared under the inſolvent acts 
afterwards gives a bond for the reſidue of 
the old debt, this will be binding upon 
him | 256 

If a bankrupt, after his diſcharge, gets tu- 
ture effects, in point of juſtice, he ought 
to make good the deficiency, though no 
court will compel him ibid. 

Lord chancellor ſeemed to think, if a bank - 
rupt, after his diſcharge, appltes to an old 
creditor to lend him a new ſum of money 
to carry on his trade, or to be his ſecurity 
for any office, this would be a good conſi- 
deration for his giving a bond for the re- 
mainder of the old debt, and the whole 
may be proved under a ſecond com- 
miſſion ibid, 

The law _of Holland with regard to a ceſſio 
bonorum follows the digeſt, and is no 
diſcharge of the effects, but only of the 

erſon ibid. 

Where a perſon diſcharged by the infolvent 
debtors act becomes a bankrupt after- 
wards, his certificate muſt be ſpecial, and 
will be allowed only as a diſcharge of his 
perſon, but not of his ſuture eſtate and 
effects 257 


Rule as to a bankruft's future ect. 


Vide ex parte Proudfoot, under the di- 
viſion, Rule as to taking out a ſecond 


commiſſions 
i g £ . Vide 
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Vide ex parte Burton, and ex te 
. Green, under the diviſion, Rule as 
to the inſolvent debtors acł. 


Rule as to a ceſſio bonorum. 


Vide ex parte Burton, under the divi- 
ſion, Rule as to the inſolvent debtors 
att, 


Rule as to depoſits under commiſſions of 
bankruptcy. 


A. intitled to navy bills in 1711, depoſits 
them with fir Steven Evans, who gave a 
note to be accountable for them, and in 
ſix months afterwards becomes a bank- 
rupt. The repreſentative of A. petitioned 
to be admitted before the maſter to prove 


both principal and intereſt to the time of, 


the decree, as navy bills in their nature 
carry interelt. Lord chancellor held this 
to be a ſpecial depoſit, and that a calcula- 
tion ſhould be made of the value of the 
whole intire thing depoſited, both prin- 
cipal and intereſt, at the time of the de- 
polit, and that intereſt ought not to run on 
as in the caſe of a ſimple debt 259 


Rule as to relation under commiſſions of 
bankruptcy, 


"Where the act of bankruptcy is lying in gaol 
two months, a perſon ſhall be deemed a 
bankrupt from the firſt day of his ſur- 
render to priſon by relation, ſo as to over- 

reach all intermediate tranſactions 260 


Rule as to an extent of the crown. 


An extent of the crown is taken out againſt a 
ſurety of a bankrupt, who pays the debt, 
2fter diſputing it ſome time, and being put 
to an expence thereby: he ſhall, notwith- 

itanding he diſputed the payment of a juſt 
debt, be admitted to preve the expences 
of ſuch ſuit under the commiſſion againſt 
the principal 262 

An extent of the crown is an action and exc- 
cution in the firſt inſtance ibid. 

A bankrupt, though he has conformed in 
every reſpect to the acts relating to bank- 
ruptcy, cannot be diſcharged from a com- 
mitment under an extent of the crown ib, 


Rule as to creditors aſſinting or diſſenting 
to a certificate, 


Vide ex parte Turner, under the divi- 
ſion, Joint and ſiparate commiſſion. 


Vide ex parte Lindſey, under the dri. 
ſion, What is or is not an clection 10 
abide under a commiſſion. 


Vide ex parte Williamſon, under the 
diviſion, Rule as to a certificate, 
Vide in the matter of the Simpſon's bank. 
ruptcy, under the diviſion, Rule as 

to partner ſhip, 


Bankruptcy no abatement. 


An order for diſſolving an injunction niſi 
will be made abſolute, but notwithſtand- 
ing the plaintift is a bankrupt, unleſs he 


ſhews cauſe 263 
Bankruptcy is no abatement 264 
Arreft upon a Sunday for a contem}t 


regular. 


Vide ex parte Whitchurch, title Arreſt, 
under the diviſion, Here good tb 
on à Sunday, 


8 3 


— 


Baron and Feme. 
How far the huſband ſhall be bound 6; 


the <vife's atts before marriage, 
A Widow had two children, by a former 


huſband, and no proviſion mace for 
them, and thefe two children had cach ot 
them a child, and being in poſſeſſion, in 
her own right, of freehold, copyhold, and 
leaſehold eſtates, by articles before ber 
ſecond marriage, to which her huſband 
was à party, and, by his conſent convers 
the whole to truſtees, that they may divice 
the freehold, copyhold, and leaſchold, if 
no iſſue of the marriage, in moieties, one 
to the plaintiff her grandſon, his heirs and 
aſſigns, the other to her grand daughter in 
fee; provided it there ſhould be any child 
or children of the marriage, that child or 
children to have an equal ſhare of the ſaid 
eſlates with the grandſon and grand- 
daughter 265 
The huſband and wife afterwazds mortgage 
the ſetiled eſtates to perſons who had ro- 
tice of the ſettlement ibid. 


— 


The ſetile ment held to be no voluntary agtee- 
ment, but a binding one, and ſeid by the 
court, there was no inſtance where fuch a 
limitation bas been held fraudulent 2nd 
void ageinſt ſubſequent purchalers or ce. 


ditors, for if it ſhould, no widow on ber 
le ond 


ſecond marriage would be able to make 
any certain proviſion for the iſſue of a 
former | page 265 


How far a feme covert ſhall be bound 
by the acts in which ſhe has joined 
evith her huſband. 


Vide Metcalf v. Ives, title Award and 
arbitrament, under the diviſion, For 


what cauſes ſet aftde. 


Concerning the wife's 8 and 
paraphernalia, 


A. had gool. per ann. pin-money, the huſ- 
band for ſeveral years before his death paid 
her 20061. only, but promiſed her ſhe 
ſhould have the whole at laſt 295 

If a wife accepts leſs, or lets her huſband re- 
ceive what ſhe has a right to receive to her 
ſcparate ule, it implies a conſent in her to 
ſubmit to ſuch a method, But where the 
pin-money is paid to her eo nomine, her 
agreement with the huſband, relating to 
her {ſeparate eſtate, amounts not to a new 
agreement, and his promiſe ſhe ſhould 
have it at laſt, u an undertaking to pay 
the arrears ibid. 


How far gifts between huſband aud 
<vife will be ſupported. 


Mary Lucas in her laſt illneſs requeſted of 
her hutband that her wearing apparel, 
gold watch, pearl necklace, rings, &c. in 
her poſſeſſion, and uſed by her, might be 
given to her daughter, and put into a 
tnend's hands for her daughter's uſe, which 
the huſband promiſed, and after his wife's 
death gave the (aid things to his daughter, 
and made an inventory, and locked them 
in à ſtrong cheſt, and gave the key to his 
wife's friend, and ſent the things therein 
to her for his daughter's uſe 270 

Though the huſband afterwards took ſome 
of the things into his poſſeſſion again, that 
is not ſufficient to invalidate the gift, 
which was perfect by the former act ibid. 

Gifts between a huſband and wife will be 
ſupported in this court, though the law 
does not allow the property to paſs 271 


Concerning alimony and ſeparate main- 


? enance. 


A. before and in conſideration of a mar- 
riage and a portion with his intended 
wite, conveys lands to truſtees, upon truſt 


$0 pay 100), per ann. io the lady fur her 


| 
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ſeparate uſe; ſhe many years after he 
marriage, upon diſputes between her and 
her huſband, leaves him, and goes abroad: 
the truſtees (there being great arrears of 

the annuity) bring an ejectment for tecovei 
of the terms, and the huſband his bill for 
an injunction to ſtay the proceedings in 
ejectment page 272 
Lord chancellor of opinion he could not re- 
lieve againſt the payment of the annuity, 
notwithſtanding the huſband by his bill 

oftered io receive his wife again, and pa 
her the annuity it ſhe would live Aal 
him ibid. 
One Juxon, ſome few years after his mar- 
riage, left his wife and two ſmall children, 
and went abroad, and did not fee her or 
them in fourteen years ; the wife's mother, 
during this time, intruſted her with mil- 
linery and other gocds, and permitted hes 
to maintain herſelf and children out of the 
rofhts : the huſband upon his return 
829-0 open the wife's houſe, and takes 
away all her goods and produce of the 
ſtock ſo lent as aforeſaid 278 

A bill (inter alia) was brought for the ys 
livery of the goods : the court held, that 
what the wiſe has acquired in her huſ- 
band's abſence to ſubſiſt herſelf and fa- 
mily, is her ſeparate property, and not 
liable to the diſpoſition of the huſband ; 
and that what he hes forcibly taken he 
muſt deliver in ſpecie, and if diſpoſed of, 
muſt pay her the value ſet by the maſter 
278 


Rule as to a poſſibility of the wiſe, . 


Where a particular aſſignee took with no 
tice of an equity in a wife, and the af 
ſignces under a commiſſion of bankruptcy. 
againſt the huſband, take ſubject to the 
lame equity, the court, as it is her pro- 
perty, will dirctt it to be transferred ta 
her 280 

A huſband cannot in law aſſign a poſſibility 
of the wiſe, nor a poſſibility of his own, 
but the court of chancery will ſupport 
ſuch an aſſigument for a valuable conſi- 
deration ibid. 


Vide title Infant. under the di- 
viſion, How far favoured in 
equity. 


Vide title Dower and Jointure. 
Vide title Injunttion. 


Vide title Partition, 
5E 


Vide 
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Vide title Evidence, Mitneſles, 
and Proof. 
Bills of Exchange. 
Vide title Bankrupt, under the 


divifion, Rule as to drawers and 
indorſers of bills of exchange, 
and under the diviſion, Rule as 
to principal and fattor. 122 and 
145. 
Rule as do an indorſer. 
Every indorſer is a new drawer 


N 


Bill of peace to prevent multiplity of 
1116. 


- 


Where there has been a poſſeſſion of a 
fiſhery for 4 conſiderable length of time, a 
— who claims a ſole right to it, may 
bring a bill to be quieted in the poſſeſſion, 
though he has not eſtabliſhed his right at 
law ; and it js no objection, upon a de 
murrer to ſuch bill, that the defendants 
have no diſtinct rights, for upon an iſſue to 
of the general right, they may at law 
take advantage of their ſeveral exemptions 
and diflia& rights 282 

A bill of peace, praying an injunction to ſtay 

the defendants, who have an interc in 
the manor of Tunbridge, from proceeding 
at law againſt the plaintiff for building 
houſes on the manor without leave, and 
that they may accept of ſuch a compenſa- 
tion as the court ſhall think reaſonable ib. 

The court diſſolved the injunction, as they 
cannot be applicd to as an arbitrator, nor 
bave any legiſlative authority, but act in a 
10 7 capacity only | 285 

A bill of peace may as well be brought by 
tenants againſt a lord, as by a lord againſt 
tenants ibid. 


Bills of diſcovery, and herein of what 
things there. ſhall be @ diſcovery. 


Whilf a ſuit is depending in the eccleſialtical 
court for an adminiſtration, a bill may be 


brought here for an account of the per- 


, | ſonal eſtate 236 
The reaſon why a bill is allowed to be 


brought before probate is, that the ec- 


| 


| 


| 


cleſiaſtical court have no way of ſecuring | 


the effects in the mean time ibid, 
A deviſe of perſonal. eftate to A. and the 


| heir of her body, lord chancellor ſaid, it | 


has never been ſolemnly determined that 
where money is ſo intailed, the whole ſhall 
go to the firſt taker 6 page 286 
Where a bill is for a diſcovery merely, you 
cannot move to diſmiſs it for want of pro- 
ſecution, but pray an order only on the 
plaintiff to pay the defendant the coſts of 
the ſuit to be taxed ibid, 
One Farr gave Mary Atkins a bond in the 
penalty of 1000l, on condition, that if he 
did not marry her within a twelvemonth 
after date, he would pay her 5ool, 
ſoon after, under pretence of reading it, 
he took it againſt her conſent, and carried 
it away with him; whereupon ſhe brought 
a bill for the delivery of the old bond, or 
if cancelled, that he might execute a new 
one 287 
Mary Atkins dying inteſtate, her mother, as 
her adminiſtratrix, and thereby intitled to 
the gool. revived againſt the defendant 
Farr ibid, 
The plaintiff's equity, ſaid the court, was 
the bond's being gone by the default of 
the defendant, and therefore intitled not 
only to 2 diſcovery here, but relief by 
payment of the money ; and Farr was ac- 
cordingly decreed to pay what was due 
for the principal ſum of gool. in the con- 
dition of the bond, with intereſt for the 
ſame, at the rate of 41. per cent. from the 
day of filing the original bill ibid. 
The court of chancery will not admit a bill 
of diſcovery in aid of the juriſdiftion of 
the eeclehaftical court, becauſe they are 
capable of coming at that diſcovery them- 
ſelves 288 
Where there is a cuſtom pleaded to a ſuit in 
the eccleſiaſtical court for a church rate, 
and the plea admitted, they may proceed 
to try the cuſtom ; but if denied, it is n 
round for a prohibition 2 
Where a bill is brought for diſcovery of 
concealments of a bankrapt's eſtate, the 
court will not allow the defendants to 
look into their depoſitions taken by the 
commiſſioners before they put in their an» 
ſwers ibid, 


Who are to be parties to it. 


A huſband tenant for life, remainder to his 
wife for life, brings a bill alone for the 
opinion of the court upon the ſetthement 3 
objection for want of making the wiſe a 
party allowed | 290 


Bills of review. 


On arguing the demarrer to a bill of review, 
what evidence appears on the face of the 


decree can be read only, but after de- 
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dence as at a re-hearing 


Croſs bills. 


Where a defendant in a croſs bill, but plain- 
nf in the original, is in contempt for not 
utting in an anſwer ; the proper motion 

1s to enlarge publication in the orignal to 
a fortnight after the anſwer is come in to 
the croſs bill : 291 


Supplemental bills. 


k is a conſtant rule, that matter ſubſequent 

to the original bill muſt come by = of 
ſupplemental bill and revivor ibid. 
Though by the 8 W. g. a ſuit ſhall not abate 
upon the death of one defendant, yet it 
muſt be taken with this reſtriction, that 
the ſubje& matter of the bill is not hurt 
thereby ibid. 


Bill to perpetuate teſtimony of witneſſes, 


Vide title Evidence, Uitneſes, 
and Pꝛook. 


Vide title Award. 


Vide title Anſwers, Pleas, and 
Demurrers. 


Vide title Amendment. 


Bonds and Obligations. 


A voluntary bond in equity ſhall be poſt- 
poned to debts on ſimple contract; if 
claimed for money lent, and the perſon 
fails in proving his conſideration, it cannot 
be ſet up aſterwards as a voluntary bond 

294 
If an executor pleads non eſt factum to a 
bond, and not plene adminiſtravit like- 


tage of what might have been pleaded to 
the action ibid. 
The plea of non eſt factum only is an ad- 
miſſion of aſſets, and held the fame as in 
caſe of a judgment by default againſt an 
executor ibid. 
An 1 * 3 only againſt the 
penalty of a bond, aying principal 
and «her without A to bis having 
aſſers or not ibid. 
A releaſe to one obligor is a releaſe to both, 
in equity as well as in law ibid. 
Where there is an aſſignment of a bond, in 
truſt for others, precedent to a releaſe, 
though without confideration, it is doubt- 


wiſe, he cannot after verdict take advan- 
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murrer over-ruled, they may read any evi- | 
page 290 


if it could 2 to the releaſee, as he is 
a truſtee in the ee page 294 
Every man is ſuppoſed to be conuſant of a 
deed, to which he himſelf is a party ibid. 


Bottomry-Bonds, 
Videtitle Catching Bargain. 341. 


_ 


— 


Canon Law. 


H E court of chivalry proceed accord. 

ing to the rules of the civil law, except 

in caſes omitted, and there they go ac 
cording to the courſe and cuſtom of chi- 
valry and arms 296 
By the canon law an appeal is admitted 
from all grievances in general ibid. 
As the court of chivalry is governed by the 
civil law, this court will not grant a com- 
miſſion of delegates, upon an appeal from 
any interlocutory order of that court, but 
only where there is a definitive ſentence, 
or ſuch a one as is termed in the civil law 
gravamen irreparabile ibid. 

A perſon aggrieved by, or intereſted in, a 
ſentence in the ecclefiaſtical court, may 
have a commiſſion of delegates, though he 
was no party to the original ſuit 298 


Carrier, 


Vide title Bankrupt, under the 
divifion, Rule as to principal 
and factor. 245. 


Caſes, 
Where they are miſreported. 


Vide title Potion, Boycott v. Cot- 
ton, where the caſe of Cave v. 
Cave, 2 Ver. 508. is mentioned. 


| 


An anomalous caſe. 


Vide title Poztion, Boycott v. Cot- 
ton, where the caſe of Fackſon v. 
Farrand, 2 Vern. 424. is men- 
tioned. 


Caſes imperfect, or denied to be law, 


ful whether the obligee could releaſe, or 


Vide title Bankrupt, ex parte 
Coſegame. 


The 
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v. Onſſow, 2 Vern. 286. | 


The caſe of Po 
the court ſaid was very imperfect, and 
ordered it not to be cited for the future till 
it had been compared with the regiſter 


| page 300 
Catching Bargain, 


The 175th of May 1738, Sir Abraham Janſſen 
advanced zoool. to Mr. Spencer, and the 
fame day took a bond from him in the pe- 
nalty of 20,0001, conditioned for the pay- 
ment of 10,0001. to Janſſen, at or within 

ſome ſhort time after the dutcheſs of Marl. 
borough's death, in caſe Mr. Spencer 
ſhould ſurvive her, but not ctherwif: 1 

The dutchefs died 18 October 1744, ell in 
the month of December following, on 
> delivering to Mr. Spencer the 

to be cancelled, he executed a new 

one, in the penalty of 20,0001. conditioned 
for payment to Janſſen of 10, oool. with 
lawful intereſt, on the nineteenth of April 
next, and at the ſame time executed a 
warrant of attorney to impower judgment 
to be re-entered up againſt him in B. R. 
for 20,0001. which was done accordingly 
ibid, 

In December 1745 Mr. Spencer paid Janſſen 
10001. in part, and on the 21ſt of March 
1000]. more: on the 19th of June 1746 
Mr. Spencer died, but before his death 
made his will, and after payment of 
debts, &c. gave the reſidue of his perſonal 
eftate to his ſon, and appointed lord 

Cheſterſield and others his guardians, and 
alſo executors iu truſt during his minority, 
who brought a bill to be relieved againſi 
2 demand; as an unconſcionable 

argain and uſurious contract 302 

'The court relieved only againſt the penalty 
and judgment, by directing fir Abraham 
Janſfen to deliver up the bond to be can- 
celled, and to acknowledge ſatisfaction 
on the judgment, pas being paid by the 
executors what ſhould be due at law, but 
would not give him coſts, as there was 
probabilis cauſa litigandi, and Janſſen's 
caſe far from being a favourable one 302 

Nothing is legally ufuricus but what is pro- 
hibited by the ſtatutes, and to make a con- 
tract ſo, it muſt be within the expreſs 
words, or an evaſion or ſhift to keep out of 
them 340 


If a bargain was really far an annuity, though 


bought at ever ſo under a price, it is no 
uſury; if on the foot of borrowing and 
lending money, -other wile ibid. 
Where there is a borrowing of money and a 
communication for intereſt, a device to 
have more than the legal rate of intereſt 
is within the ſtatutes of uſury 
The rule that governs the court in bottomr ys» 


ibid. 


I 


bonds, is the riſque of the principal, but 
may be ſo contrived as to be conſtiued zn 
evaſion of the ſtatute, as well as any other 
contract page 341 

The court, not being under a neceſſity o 
doing it in 3 caſe, would not de. 
termine whether a perſon advancin money 
to an heir or expectant, ſhould have an 
extraordinary premium for an extraorgi. 
nary riſque, becauſe it- might be made an 
ill uſe of out of the court 342 

Though the court might have relieved upon 
an original contract, yet they will not re- 
lieve again the confirmation of it, if 
fauly obtained 


4 The contingency here, a wager, whether Mt 


Spencer or the dutcheſs of Marlborough 
died firſt 345 
Where a bond is loſt, no action can be main. 
tained, becauſe not pleaded with a profert 
hic in curia ibid. 
The intent of the agreement, and not the 
expreſſion determines whether a contract 


be a loan or riſque 346 
Bottomry bonds are not uſurious, becauſe 
the whole money is in hazard tbid, 


There may be caſes where the court will in- 
terpoſe to prevent improvident perſons 
from ruiuing themſclves, though no expreſs 


fraud appears ibid. 
Agreements of this ſort muſt depend on their 
particular circumſtances 346 


Poſt obits in general not to be countenanced 
in a court of equity 


347 
The idea of uſury in this country fully fixed, 


by the 2 lor for bearance of money 
being ſettled 348 
Bottomry-bonds are not uſurious, becauſe 
not within the ſtatutes of uſury ibid, 
Where the profit the lender is to have, is for 
the hazard, and not for the forbearance, 
the contract is not uſurious ibid, 
Lord chief juſtice Lee recommended it to 
courts of equity to conſider how to pre- 
vent bargains, where a lender runs away 
with double what he advanced ibid. 


| By the Macedonian decree, all obligations 


of ſons (living under the paternal juriſdic- 
tion), contracted by the loan of money, are 
declared null without any diſtinction, ex- 
cept the creditor advanced it for a cauſe 
that was juſt and reaſonable 349 
Lord chief juſtice Willes being ill, ſigniſied 
his concurrence in the fame opinion, by 
letter to lord chancellor | ibid, 
This contract a plain fair wager, and not 
withia the ſtatutes of uſury, becauſe it 1s 
no loan 350 
If there be a loan of money, and a contin- 
gency inſerted which gives more thay the 
legal intereſt, though real and not colour · 
able, and a hazard, yet it is uſutious ibid. 
If a caſualty goes to the intereſt only, it is 
uſury; 


uſury; if 1 0 and intereſt both in 
hazard, other wiſe Page 350. 
The found and fundamental reaſon — ad- 
mitting bottomry bargains is, their, being 
out of the ſtatute of uſury 351 
Loans upon a real and fair contingency are 
no more uſurious than bottomry-bonds ib. 
Contracts of this kind vitia temporis ibid. 
Fraud mult be proved at law, but equity 
relieves againſt preſumptive fraud 332 
Political arguments, as they concern the go- 
vernment of a nation, are of great weight 


e- in the conſideration of this coutt ibid. 
if WH Law-makers in Rome thought it neceſſary to 
14 put a prodigal under the care of a cura- 
Ir. tor 353 
eh Brokers for poſt obit bargains and junctim 
45 annuities ought to be diſcouraged in equi- 
in- ty ibid. 
ert ¶ New agree ments and new terms may confirm 
id. what was at firit a doubtful bargain 334 
he 
10 Charity, 
ic be power of this court with re- 
m pect thereto. 


u Vide title Devile, Attorney-gene- 


ry ral v. Pile, under the diviſion, 
* Of things perſonal, and by what 
46 deſcription, and to whom good. 


The court of Chancery will give a proper di 
4, WH r<Qtion as to a charity, without any regard 
4 to impropriety in the prayer of an infor- 


18 mation, and differs from all other caſes, 
te wherein the decree mult be founded on 
| the prayer 35 

d. 18 ; 55 
or W. leaves money to be diſtributed in charity 
ce, at the diſcretion of his executors, three 


id named, one of whom died before the in- 


to formation filed. This is not a bare au- 
* thority, but coupled with an intereſt, and 
ay the nominating who were to. partake of 
Y the charity, ſurvived to the other two ex- 
1 ecutors 356 


ic. WJ Ihe court has a particular extenſive juriſ- 
dition in the caſe of a charity, di not 
_ tied down to the ordinary methods of pro- 


iſe ceedings in other caſes ibid. 
19 An information diſmiſſed with coſts againſt 
ed the relators, and ſaid to be the firſt inſtance 
by of it ibid. 
id, WH On a legacy to a charity, intereſt is payable 
— from the teſtator's death ibid. 


3 Choſe in Action. 


6. I /ide title Bankrupt, - Brown v. 
= Heathcote, under the diviſion, 


id, The conſtruction of the ſtatute of 
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21 Jac. 1. cap. 19. with reſpect᷑ 
to a bantrupt's poſſeſſion of goods 
after aſſignment. 


Church Leaſe, 
Vide title Ottupant. 


Commiſton of Delegates, 
Vide title Canon Law, 


Conditions and Limitations, 


In what caſes the breach of a condition 
will be relieved againſt. 


A. having been elected under Dr. Radcliffe's 
donation, received a ſalary for five years, 
and then inſtead of travelling beyond ſea 
for hve years more, as the will requires, 
upon ill health reſigns, and the truſtees 
accept the reſignation, and put another in 
his room : This 1s a diſpenſation of the 
condition; if they had ſaid, when A. of- 
fered to ſurrender, we will not accept of 
your reſignation, but you muſt comply 
with the terms or refund, it would have 
been otherwiſe page 358 

Whether a fellow of a college has a power to 
let his chambers, is not the object of the 
court of Chancery's juriſdiction, but ought 
to be determined by the viſitor 360 


In what caſes a gift or deviſe, upon con- 
dition not to marry without conſent, 
ſhall be good and binding, or void 
being only in terrorem. 


The truſt of a term under a ſettlement was, 
that if there ſhould be two or more daugh- 
ters of the marriage; then the truſtees 
were to raiſe and pay to each the ſum of 
20001. if ſhe marry with the conſent of 
her mother, if living and a widow ; if not, 
then with the conſent of the truſtees, or 
the ſurvivor, of them, his executors, admi- 
niſtrators or aſſigns: and in caſe any of 
the daughters die before the portion was 
paid, that it ſhould not go to the executor, 
but the eſtate ſhould be exonerated thereof, 
or if raiſed, ſhould go to him on whom 
the reverſion of the premiſes is limited to 
deſcend 362 

The father afterwards by his will gives the 
farther ſum of 20001. to each of his daugh- 
ters, as and for an augmentation of their 
portions, ſubje& to the ſame conditions, 
proviſos and limitations as their original 


2 : and if any of the daughters die 


efore the original portions become pay- 
able, then he wills that this 20001. ſhould 
uot 
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net be * to her executor, but that his 
lady and executrix ſhould have the reſi- 
duum of this money, and makes her re- 
fiduary legatee. The plaintiff, Mr, Har- 
vey, married one of the daughters without 
conſent, and one Clutton another without 
conſent, They are not intitled to the por- 
tions either under the ſettlement or will 

| page 362 

Where any act is to be done previous to any 
eſtate or truſt, and that act conſiſts of ſeve- 
ral particulars, every particular muſt be 
perſormed befare the eſtate or truſt can veſt 
or take effect 374 


It is no ſettled, that if a pecuniary legacy 


is given on condition of marriage with con- 
ſent, and there is no deviſe over, that ſuch 
condition is void | 375 
Where a condition has been performed to a 
reaſonable intent, the court will diſpenſe 
with the want of circumſtances; as where 
the major part of the truſtees conſent, or 
where they give an implied, not an expreſs 
conſent ibid. 
Pecuniary legacies being ſueable for in the 
ſpiritual court, is the reaſon why that law 
in ſome reſpeQs governs as to them; but 
his court does not follow it univerſally in 
this point, for where there is a deviſe over, 

it ſhall take effect 376 
Where an eſtate is to ariſe on a condition 
preeedent, it cannot veſt till that condi- 
tion is performed, even though it is be- 
come impoſlible ibid. 
Though che civil law has no ſuch term as 
condition precedent, yet the rule in that 
law conditio ſuſpendit legatum is the thing 
in eſſect ibid. 
It has been held ever ſince the caſe of Amos 
v. Horner, that the deviſe of the ſurplus 
of the perſonal eftate, is a deviſe over ibid. 
In the caſe of a condition ſubſequent, the 
thing is veſted, and it becomes a penalty, 
and the intent mult be 1 by an ex- 
preſs deviſe over to diveſt it; ina condi- 
tion precedent otherwiſe, for diſpenſing 
with the condition would be giving an 
eſtate againſt the intent of the donor; the 
rticular penning of this ſettlement makes 

it a condition precedent, and veſts nothing 
in the daughters till a marriage with con- 
ſent 378 
A condition to marry with conſent is a law- 
ful condition, and a condition precedent, 
and being annexed to theſe portions, no- 
thing can veſt till that condition is per- 
ſormed 379 
It is the eſtabliſhed rule ſince the caſe of 
Powlet v. Powlet, that portions charged 
on lands do not veſt till the time of pay- 
ment comes id. 
The tule that a condition to marry with con- 


| 


ſent is in terrorem only, where there! 
no deviſe over, will not hold in all caſes 
but muſt be underſtood of legacies only 
and not of portions Page 379 
Portions ariſing out of land are ſubjeR to th 
"rules of the common law only ibid 
If the daughter of a freeman of London mat 
ry 1 his conſent, unleſs he be recon 
ciled to her before his death, ſhe loſes he 
orphanage ſhare ibid 
Where the party dies before a portion be 
comes payable, if iſſuing out of land, it 
ſhall not be raiſed ; but if a perſonal lega 
cy, and legatee dies before the time o 
payment, it ſhall go to the executor; the 
ground of this AiſtinQion is, that in one 
caſe the court for uniformity follows the 
eccleſiaſtical court, and the common law 
in the other ibid q 
The word augmentation, in the will of fir 
Thomas Aſton, ſhewed the additional 
were to attend the original portions 380 
P. D. deviſes to |]. G. daughter of T. G. 
2001. provided ſhe marries with the con- 
ſent of her father and mother, or the ſur. 
vivor of them. 381 
J. G. before marriage, and during the lives 
of her father and mother, brings her bill 
againlt the executor, to have this legacy 
paid, the father and mother by their an- 
ſwers conſenting : marriage here, ſaid the 
court, is a condition precedent, the plain- 
tiff's application therefore too early, and 
her bill diſmiſſed ibid. 
If the words had ſtopped at © provided ſhe 
marries,' it would not have veſted till then, 
and the circumſtances of conſegt will not 
vitiate the whole condition ibid, 


Who are to take advantage of a con- 
dition, or will be prejuced by it. 382. 


E. W. deviſes lands to his ſecond ſon Tho- 
mas, upon condition that Thomas, or his 
heirs, ſhall pay to my grandchildren (tho? 
children of the ſaid Thomas) gol. to be 
equally divided amongſt them ; ard on 
default of payment, a clauſe of entry and 
diſtreſs : Thomas died in the teſtator's 
lifetime; the ſon of the eldeſt ſon of the 
teſtator entered on the lands as heir at law, 
and ſold them; the legacy to the children 
of Thomas, the teſtator's ſecond ſon, is 4 
continuing charge on the lands in the hands 
of the purchaſer, and they are intitled to 
be ſatisfied for the ſame with intereſt 322 

A. deviſes to B. on condition to pay C. 4 
ſum of money, and no clauſe,of entry on 
default of payment; the legatee at law has 
no lien an the lands, but the heir of teſta- 
tator ſhall enter, and take advantage of the 


breach of the condition, and yet in we 
| cou! 
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eourt the heir is conſidered only as a truſ- 
tee for the legatee age 33g 


A man by will may make an cquitable as well 


as a legal charge on his eſtate, and this 
court will maintain it againſt the heir at 
law ibid. 
Though a purchaſer did not know of an in- 
cumbrance before he paid his money, yet 
2s he knew it before the deed was execut- 
ed, it affects him, with notice 384 


Contract. 
Vide title Catthing Bargain. 


Copyhold. 


In au hat caſes a defeftive ſurrender, or 
the want of it, will be ſupplied in 
equity. 385. 

A. buys a copyhold eſtate for his own, and 
two lives, in the manor of , 
where the cuſtom was, that whoever pur- 
chaſes in it, the eſtate ſhould go in ſucceſh- 

on, and by his will deviſes all his eſtate real 
and perſonal to his wife; though the le- 
gal intereſt be according to the cuſtom of 
the manor, yet A. has an equitable intereſt 
from being the ſole purchaſer, and ſhould 
be conſtrued as a truſt for him, he having 
advanced the money 385 

Where a man deviſes all his eſtate real and 
perſonal to a wife or child, and bas no 

other real eſtate but the copyhold, it ſhall 
paſs by thoſe general words 386 

Where a copyhold is deviſed to the wife, 
the court will ſupply the want of a fur- 
render, even though ſhe has a proviſion 
under a ſettlement ibid, 

The rule that the court will not ſupply a ſur- 
render againſt an heir, muſt be applied 
ſolely to an heir in blood, and not to a 
heres faftus. ibid, 

A father purchaſes land in his ſon's name, 
his ſon, being then eighteen years of age, 
the father continued in poſſeſſion till his 
death: this ſhall be conſidered as an ad- 

'vancement for the ſon, and not a truſt for 
the ſat her ibid. 

Parol evidence, though improper, when of- 
fered againſt the legal operation of a will, 
or an implied truſt, ſhall be admitted 

where it is in ſupport of law and equity 
too ibid. 

A. gives all his lands unſettled, and all his 
goods and chattels to bis wife for liſe, and 
afterwards to his younger children, in 
ſuch manner as he ſhould think fit to diſ- 
poſe of the ſame : the teſtator died ſeized 


of frechold lands and cuſtomary meſ- | 


ſuages, which were unſettled and not ſur- 


rendered to the uſe of his will: the lands | 


Vor. I, 


| ſettled being only freehold, naturally the 
lands unſettled maſt be the fame, and 
therefore the copyhold lands did not paſs 


page 387 


lands to the uſe of a will, they will net 
pals by a general deviſe of lands 388 
Though there ſhould be no ſurrender to the 
ole of a will, yer it 1s ſufficient to paſs an 
equity in copyhold lands tbid, 
This court will not ſupply the defect of a 
ſurrender of copyhold eſtates in favour of 
a wile or younger children, to the diſin- 
heriſon of an heir unprovided for ibid, 
Difinheriſon is not confined to deſcent ; for 
if an heir is provided for by ſettlement, 
or any other way, he cannot be ſaid to be 
diſinherited N ibid. 
N. S. by will deviſes to his wiſe and her 
heirs, all his freehold and copyhold lands, 
being well aſſured ſhe would at her deccaſe 
diſpoſe of the lands amongſt all, or ſuch 
of his children as by their conduct ſhould 
deſerve it 389 
The wife deviſes all the freehold and copy- 
hold lands, except the copyhold in Hamp- 
ton, to her daughter, and her heirs, and 
that copyhold to the heir at law of the 
teſtator, and his heirs, The teſlatrix gave 
directions for ſurrenders of the reſ ve 
copyhold eſtates to the uſe of the will, but 
died before they were perfected: the heir 
not being totally unprovided for, the 
court ſupplied the ſurrender ibid. 
The word ſuch gave the wife the power to 
deviſe the whole to one child if ſhe had 


thought fit ibid, 
The truſt of a copyhold not neceſſary to be 
ſurrendered 390 


Vide title Power, under the di- 
viſion, Of the right of execution 
of a power, and where a defect 


therein will be ſupplied. 


[ide title Bankrupt, under the 
diviſion, Rule as to copybelds: 
under commiſſions of bankrupts, 


Credito2 and Debtoz. 
What conveynace or diſpaſioion ſhall 


be fraudulent as ta creditors. 


Vide title Agzeements, Ars 
ticles and Covenants, R 
fel v. Hammond, under the di- 
viſion, Voluntary agreements, in 


what caſes to be performed, 
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"Vide title Bankrupt, Walker v. 
Burrows, under the diviſion, 
Rule as to aſſignees. 

What conveyance or diſpoſition ſhall 

Ve good againſt creditors. 

Vide title Bankrupt, Brown v. 

 Fones, under the diviſion, The 
conſtruction of the ſtatute of 21 


Fac. 1. cap. 19. with reſpect to 


a bankrupt's poſſeſſion of goods 


after aſſignment. 
General caſes of creditors and 
debtors. 


A father, by articles previous to the mar- 
- riage of his fon, covenants at the end of 
e years after the ſolemnization thereof, 

to pay to truſtees, their executors, &c. 
32,0001, to be ſettled to the huſband for 
Tife, to the wife for life, then to the uſe 
of the firſt and other ſons in tail-male, 
remainder to the daughter and daughters 
in tail-general, remainder to the right heirs 
of the huſband age 392 
Provided if there ſhould be but one daugh- 
ter, and no other child, and the heirs, &c. 
of the huſband ſhould, within three ca- 
lendar months after his death, pay to the 
truſtees 40001. then all the uſes limited to 
ſuch daughter, and the heirs of her body 
in the 12,0001. ſhould ceaſe and be void, 
and from thenceforth ſhould be to the uſe 
of the heirs and aſſigns of the huſband ib. 
The huſband dies, leaving no child but a 
daughter, and by his will had deviſed the 
12,0001, and all his property in the ſame, 
and in the lands to be purchaſed there- 
with, ſubject to the truſts, to his father, 
his heirs, &c. and appointed him execu- 
tor: he lets the three months elapſe with- 
out paying the goool. as he had not per. 
ſonal aſſets ſufficient to pay it. ibid. 
Mr. Frederick, a judgment creditor of the 
buſband, brought his bill to be paid prin- 
cipal, intereſt and coſts out of the perſonal 
aſſets of the teſtator, and if not ſufficient, 
it was not inſiſted that the huſband's re- 
- verfionary intereſt in the 20,0001, ought 
to be deemed real aſſets, and applied in 
payment of his demand ibid, 
The reverhonary intereſt in the 12,0001. to- 
2 with the benefit of diſcharging the 
ſame from the eflate-tail limited to the 
daughter, was conſidered by lord chan- 
cellotr as real aſſets, and the plaintiff, Mr. 
Frederick,notwithſtandingthe three months 


were lapſed without payment of the 4000]. | 


. 


* 


the court held, pught not to be 3 judiced 
but let into the benefit of the #70 
Page 329 


The huſband, ſaid lord chancellor, by pur- 
chaſe from his father, was made owner 
of the fee in the eltate to be bought with 
the 12,0001. and was therefore in natuie 
of a right of redemption in the ſon, and 
not a mere naked power * 394 

Where an heir or executor have omitted to 
do an act within a limited time, it ſhall 
never be to the prejudice of a creditor, but 


he ſhall be admitted to do ut himſelf ibid. 


Vide title Bankrupt, ex parte 
Grove, under the diviſion, Rule 
as to landlords. | 


Vide title ha and Merchan⸗ 

ze. 

Vide title Exetutozs and Admi: 
niſtrato2s, under the diviſion, 
What ſhall be aſſets. r 

Vide title Deviſe, under the divi- 
ſion, Deviſe of lands for pay- 
ment of 2. 4 / 


Vide title Bankrupt, under the 
diviſion, Rule as to partnerſhip. 


Coſts. 


Upon payment of 20s. coſts, à bill may be 
amended after an anſwer put in, but lord 
chai.cellox ſaid, he would conſider how to 
make a more adequate compenſation to a 
defendant for the future, after a long an- 
ſwer, and other neceſſary proceedings had 
on the part of the defendant 396 


Vide title Bankrupt, under the 
diviſion, Rule as to cofts. 


Vide title Evidence, Witneſſes, 
and Pꝛook. 


| Vide title Charity. 


Tourts and their Juriſdiction. 


How far Chancery will or will not 
exert a juriſdiction, in matters 
cognizable in inferior courts. 


Vide title Bankrupt, ex parte 
Butler and Purnell, under the 


offices 


Civiſion, Rule as 10 the ſale of 
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office under a commiſflon of 
ankruptcy. 


Court of Chivalry. 
Vide title Canon Law. 


Courteſy, 


Vide title Tenant by the Cour: 
tely. 


Cuſtom of London, 


Concerning the cuſtom with reſpect 
to the children of a freeman, and 
here of advancement, bringing 
into hotchpot, ſurvivorſhip, and 
forfeiture 

Vide title Award and Arbitra- 
ment, Metcalf v. Ives, under 
the diviſion, For what cauſes ſet 
aſide. | | 


What diſpoſition made by a freeman 
of his eftate ſhall be good, or 
void, being in fraud of the cuſ- 
tom. 

A father having five children, three of age, 


and two infants, enters into an agreement 
with them, that he would come to Lon- 
don, and take up his freedom, provid- 
ed they would releaſe any right or de- 
mand — may be intitled to in reſpect of 
the father's perſonal eſtate, by virtue of 
the cuſtom of the city of London : an 
agreement drawn up accordingly, and ex- 
ecuted by the father and the three children 
who were of age page 399 
A bill brought by the plaintiff, and his wife, 
one of the daughters, who was of age at 
the time of the agreement, for her cuſtom- 
aty ſhare of her father's eſtate, he having 
in his lifetime taken up his freedom ibid. 


A court of equity will not interpoſe in vo- 


Juntary agreements, where they have been 
entered into without fraud, O1 
he agreement, lord chancellor held, could 
not operate as « releaſe, for want of an in- 
tereſt in the children for it to operate 
upon; for they had neither jus ia re, nor 
ad rem, the whole being in the father dur- 
in his life A ibid. 
Agreements of this kind, he ſaid, ought not 
io receive any encouragement, and found- 
ed manifeſtly on a miſtake of the father. It 


is a knowo rule in equity, to relieve agiinſt 


| ſuch agreements are founded on ,miſtakey 
T | age 402 
The cuſtom of London admits * no ſuch 
bar, for nothing but an actual advance- 
ment of a child will haye that effect: hut 
if a daughter, who has a portion given by 
a father on marriage, agrees, to ke it in 
ſatisfation of any demand ſhe may after- 
| wards have on his eſtate, this amounts to a 
bar ibid, 
A father's preferring a child in marriage, or 
advancing money to ſet up a ſon in tradey 
may amount to a bar of his cuſtoma 
ſhare ; but in all thoſe inſtances there mu 
be a valuable conſideration moving from 
him, and an actual benefit accruing to the 
child 404 
A. on his marriage with one of the daugh- 
ters of John Burrows, had an eſtate in land 
ſettled on him, and the uſes of the ſettle- 
ment purchaſed with the father's money, 
but ſigned a note to the father as a receipt 
for ſo much more money advanced for his 
wife's fortune, this muſt be conſidered as 
money, and brought into hotchpot ibid. 
Where a wife is compounded with on mar- 


—_— 


in lieu of her cuſtomary ſhare, the huſ- 
band ſhail not be conſidered as a purchaſer 
of her third, but the orphanage ſhare ſhall 
then be a moiety of his eſtate ibid, 
Where money is expreſſed to be given in 
part of a portion, though of ſmall amount, 
et it is an advancement, and muſt be 
brooght into hotchpot ibid. 
An agreement muſt depend on the circum- 
ances at the time, and cangot. be made 
better or worſe by ſubſequent facts 404 
A proviſion by will that a legatee controvert- 
ing the diſpoſition of the eſtate ſhall forſcit 
his legacy, is in terrorem only, and though 
he conteſts, it does not forfeit ' ibid. 
A perſon cannot take by the cuſtom and un- 
der the will in any inſtance whatever ibid. 
What is or is not an advancement, 

If a child or children of a freeman of Lon- 
don are advanced in the father's lifetime, 
they ſhall be ſaid to be fully advanced, 

| unleſs the quantum of the advancement 
appears in writing under his hand 406 
This cuſtom will hold equally with regard to 
an only child, as where there are many 
children | 07 
Parol evidence of a father's declaration, will 
not be allowed to debar a child of her or- 
hanage ſhare ; but proofs of declarations 
#3 the huſband, in regard to an advance- 
ment in marriage with the daughter of a 
freeman, will be admitted as evidence, be · 
cauſe they ere declarations againſt his own 
intereſt | ' ibid. 
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Proofs alſo of declarations of the wife, made 
during the coverture of her firſt huſband, 
may be read againſt the ſecond, and will 
bind as mach as if made after the death of 
the firſt, and before marriage with the ſe- 
_ cond huſband | page 407 
Unleſs what a freeman has advanced to a 
child appears by ſome book, written with 
the freeman's own hand, the court will 
not direR an inquiry whether it was a full 
advancement 40 
Where father or mother are in low circum- 
Kances, the child ought to be maintained 
out of a proviſion left by a collateral rela- 
tion | ibid. 


7 — — 
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Decree, | 
N original independent decree may be 
had 1n the court of Chancery, where 
all the ſacts are ſtated by the bill, notwith- 


ſtanding there was a former decree for the 
ſame matter in Wales ibid, 


Deeds and UUritings., 


Deeds and inſtruments entered into by 
Fraud, in what caſes to be relieved 


againff. | 


Though a man is arreſted by due proceſs, yet 


if he is obliged to execute a conveyance 
whilſt under arreſt, this court will conſtrue 
it a dureſs and relieve againſt ſuch convey- 


ance 4091 


Vide title Heir and Anteſtoz. 


Vide title Noluntary Deed and 


Deviles, 
Of void deviſes by uncertainty in the 
deſcription of the perſon to take. 


In a deviſe any thing that amounts to a de- 
e perſonæ is ſufficient, and though 


baſtards ſtrictly are not ſons, yet if they | 
have acquired that name by reputation, in | 


common parlance they are 410 
Though a perſon's name is miſtaken in a de- 
viſe, yet if made out by averment to be 
the perſon meant, and can be applied to 
no other, the deviſe to him is g ibid, 
R. L. deviſes to R. M. eldeſt fon of his ne- 
pry R. M. and the firſt heirs male of his 
ody, and in default of ſuch iſſue, to the 
ſecond ſon of the ſaid R. M. and the heirs 
male of his body, and their iſſues ; re- 
mainder over, &c. Theſe words, the fe- 
cond ſon of the ſaid R. M. do not mtan 
the ſecond ſon of the deviſee, but John 


— — 


the ſecond ſon of the teſtator's nephew 
R.M. | page 411 
A court never confirues a deviſe void, unleſs 
it is ſo abſolutely dark that they cannot find 
out the teſtator's meanin 412 
Words of limitation — to preceding 
words of limitation, will not make the 
firſt words of purchaſe, but the ſubſequent 
ought to be rejected as redundant 413 
Subſequent Ro of limitation affect not the 
legal operation of the preceding words of 
limitation, unleſs the word heir is uſed in 
the ſingular number, or an expreſs eſtate 
for life limited to the firſt taker ibid, 
No ſtreſs to be laid upon the word firſt, 
means only that they ſhould take in ſuc. 
ceſſion according to priority of birth 414 
R. R. gives to his niece A.S, goool. in the 
old S. S. annuity-ſtock of the S. S. com- 
pany, and to bis nephew R. P. 5000l. in 
the old S. S. annuity-ſtock of the 8. 8. 
company., At the time of making his will, 
and at his death, teſtator had only 3000l. 
in the old S. S. annunty-ſtock ibid, 
Lord chancellor faid, they are to be conſi- 
dered as two diſtin& legacies, and A. S. 
and R. P. are intitled to have them made 
good out of the teſtator's aſſets, and the 
executor was directed to purchaſe out of 
the perſonal eſtate 3000l. old S. S. annui- 
ty-ſtock, and transfer one moiety to A. S. 
and the other moiety to his own uſe, and 
the goool. old S. S. annuities, which the 
teſtator died poſſeſſed of, to be applied 
proportionably towards payment of the 
legacies to A. S. and R. P. 
Miſtakes in making wills are never to be ſup- 
poſed, if any conſtruction that is agreeable 
to reaſon can be found out 415 
Every clauſe in a will ſhall be conſtrued ſo 
as to take effect according to the teſtator's 
intent, if it is conſiſtent with the rules of 
law 416 
Where a particular chattel is ſpecifically de- 
ſcribed and diſtinguiſhed from all other 
things of the fame kind, and is not found 
among the teſtator's effefts, it fails; or if 
iven firſt to A. and then to B. they muſt 
Jivide it; or if diſpoſed of in teſtator's 
lifetime, it is an ademption of ſuch lega- 
cy 417 
In our law, ſaid lord etranceltor, particular 
legatees are always preferred before the re- 
ſiduary legatees, (though otherwiſe in the 
Roman law) the reſiduum being conſider- 
ed by us as the gleanings of the teltator's 
eſtate — | 418 


Of dewiſes of lands for payment of debts 


A. by his will, firſt gives an eſtate for liſe to 
his wife, and in the latter part creates 3 
truſt term for payment of debts to take 

place 


ibid. 


ieee, 


place from the day of his death: the term, 
though ſubſequent, ſhall take place of the 
wife's cftate for liſe, eſpecially as it is a 
truſt-term for raiſing money page 419 
Immaterial how a teſtator places the ſeveral 
deviſes in a will, eel the whole muſt 
be conſtrued together, ſo as to make it 
conſiſtent *' ibid, 
A teſtator deviſes all his real and perſonal 
eſtate to be ſold for payment of his debts, 
and appoints the defendant executor; the 
perſonal eſtate not being ſufficient, a bill 
was brought by bond, and note credi- 
tors of the teſtator, to be paid their de- 
mands out of the real eſtate. The queſtion, 
Whether the executor can ſell the ſame, as 
the teſtator had given it generally to be 
ſold, without directing who ſhould ſell it 
420 

Lord chancellor was of opinion the money 
ariſing from the ſale would be legal aſſets 
in the hands of the executor, and therefore 
thought it a reaſonable conſtruftion that he 
ſhould be the perſon to make the ſale, and 
decreed accordingly ibid, 
Where lands are deviſed to truſtee to be ſold 
for payment of debts, and the heir is an 
infant, he has no day to ſhew cauſe when 
he comes of age; but if the lands are not 
deviſed to any particular perſon it is other - 
wiſe 421 
A proviſo in the will of R. B. that if his 
perſonal eſtate, and houſe and lands at W, 
ſhould not pay his debts, then his execu- 
tors to raiſe the ſame out of his copyhold 
premiſes ibid. 
The rents not being ſufficient to diſcharge 
teſtator's debts, theſe words will give the 
truſtees a power to ſell the copyhold lands 
to ſatisfy his intention to pay his debts ib. 
W. H. by will, gave 100l. to his daughter 
Frances, and 4zol. between two other 
daughters, and then deviſes his land in 
truſt for a term of ninety-nine years, with 
a power to raiſe a left term upon truſt, 
that if bis wife ſhould within four years 
pay off the 5501. then he gives the 3 
to her for life, and after her death to W. 
H. his ſon, and his heirs male and female, 
and for want of ſuch iſſue, to him and 
his heirs for ever, 422 
This, ſaid the court, is a conditional limita- 
tion in the wife, taking place as an execu- 
tory deviſe, and if ſo, the freehold de- 
ſcended to the ſon as heir at law to the 
teſtator, till the four years were elapſed, 
or his wife had performed the condition, 
as a part of the inheritance undiſpoſed of, 
and by this deviſe the ſon had a good eſtate 
tail in the inheritance, expectant on the 
determination of the term of ninety-nine 
years ibid, 
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Wherever there is a limitation with remain- 
der over, made in the words of a condi- 
tion, which would be conſtrued as a con- 
dition, if they could take effect, ought to 
be conſtrued as a limitation if they cannot 


PIge 424 


Where a deviſe ſhall or Mall not be in 
ſatisfaction of tbe thing due. 


A. gives an annuity of 2ol. to his daughter, 
and the heirs of her body, quartefly, 
without any abatement. B. the ſurviving 
executor of A, gives to the daughter of A. 
aud her daughter, an annuity of 2ol. by 
his will, to be paid quarterly without any 
abatement, out of his freehold houſes in 
Holbourn, and if they die without iſſue, 
then to return to the plaintiff his heir, 
and by indorſcment upon the will, with a 
pencil, ſays, I hope this zol. will not be 
taken for another 201, annuity, but to con- 
firm the 201. per ann. her father left her 
and her daughter „ 

The indorſement of no weight, as nothing 
can either inlarge or diminiſh what affects 
real eſtate, unleſs it be executed according 
to the ſtatute of frauds and perjuries ib. 

In conſtruing one legacy to be a ſatisfaction 
for another, regard muſt be always had, 
ſaid lord chancellor, to the particular cir- 
cumſtances, limitations and funds, out of 
which the two ſeveral legacies are to ariſe ; 
the daughter of A. not intitled to both an- 
nuities, for his ſurviving executor, who 
was alone chargeable by way of perſonal 
demand, might by way of exoneration of 
the father's perſonal eſtate, direct that if 
ſhe took the annuity under his will, ſhe 
ſhould not have it out of his father's per- 
ſonal eſtate 426 

R. B. on his marriage in 1713, ſettled Ex- 
chequer annuities for ninety-years, amount. 
ing to gool. per ann. in truſt for himſelf 
for life, remainder to his wife for life, re- 
mainder to his children, in ſuch manner as 
he ſhould appoint : by the marriage, only 
one child, a daughter. In 1720, R. B. 
deviſed all his real and perſonal eſtate to 
his wife, and her heirs, charged with 
10,0001, as a portion for his daughter, pay- 
able at eighteen. After the death of R. B. 
his wife makes her will, and gives all her 
real and perſonal eſtate to her daughter and 
her heirs, but if ſhe dic before ſhe was of 
age to diſpoſe, then to truſtees to raiſe 
6oool. for a charity, the reſidue thereof, 
if her daughter dies unmarried, to the 
ſiſters of the teſtatrix: the daughter, after 
the mother's death, marries Mr. Bellaſis, 
has iſſue a daughter, and dics about- the 


— 


| age of twenty 426 & 427 
Belluſls, 


'Bellaſis, as repreſentative of his wife, and in 
his own right, brings a bill for an account 
of the real and perſonal eſtate of R. B. 
and his wife; the daughter, ſaid the court, 
is intitled under the Racers to the Ex- 
chequer annuities, as an intereſt veſted in 
der, and the father had only a power of 
diſpoſing thereof among his children as 
he thought proper, and there being only 
one child, ſhe is intitled to the whole 427 
The 10,0001. deviſed by the will of the fa- 
ther to the daughter, ſhall not be taken to 
be in ſatisfaction of the annuities ; though 
this court leans againit double portions, 
yet regard mult be had to circumſtances ; 
as where there is an eldeſt ſon, or more 
children, and the demand would be to 
their prejudice, but here it is an only child 


| 27 
The thing given in ſatisfaction muſt be of the 
ſame nature, and attended wich the ſame 
certainty, as that in licu of which it is 
given, and land is no ſatisfaction for money, 
nor vice verſa, money for land; and tho” 
they are both of the ſame nature kere, yet 
the legacy of 10,0001. is ſubject to a con- 
tingency of her arriving at eighteen, and a 
mere contingency ſhall not take away a 
portion abſolutely veſted, eſpecially in the 
caſe of an only child 428 
As a perſon at the 17 of fourteen may dif. 
ſe of perſonal eſtate, as the law now 
ſtands, the daughter intitled at that age to 
all the perſonal eſtate deviſed to her by her 
mother: and as ſhe made no diſpoſition, 
will go ta the huſband ibid, 
The word thereof muſt be conſtrued redden- 
do fingula fingulis, as applied to perſonal 
or real eſtate ibid. 
The reſidue of the mother's real eſtate, 
after the charity, ſhall go to the daugh- 
ter, and ſo to the huſband, as the con- 
tingency on which it is given over has never 

' Happened; and beſides, in doubtful caſes, 
the heir is always to be preferred 428 


Vide title Dower and Jointure. 
What words paſs an (ftate-tail, 


A. by his will deviſes to his eldeſt ſon Jona- 
© than a real eſtate for life, remainder to his 
ſons in tail-male, remainder to teſtator's 
ſecond ſon John for life, remainder to his 
ſons in tail-male, remainder to plaintiff's 
father George Ivie for life, remainder to 
his ſons in tail-male, remainder over. And 
ol ſo gave to three truſtees two long annui- 
ties of 1001, each, in truſt as to one for the 
plaintiff's father for life, and then to the 
plaintiff for life, remainder to the iſſue male 
of his body, remainder over; and as to the 
other, in truſt for teſtator's ſon Robert for 
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life; and in default of iſſue male, remain. 
der to John Ivie for life, remainder to his 
iſſue male in tail male, remainder to George 
for life, remainder to plaintiffs for life, 
with divers remainders over; and an. 
ointed John his executor, who poſſeſſed 
himſelf of the title deeds of the real eſtate, 
and tallies belonging to the annuitics. Jo- 
nathan Ivie is dead without iſſue, Robert 
likewiſe without iſſue male, and the ſon 
of John Ivie, born after teſtator's death, 
1s ſince dead, and his father has admi. 
niſtred. In 1720 John joined with George 
in the ſale of the annuity deviſed to George 
for 32501. and the purchaſe-money paid 
to George 429 and 430 
The plaintiff, the ſon of George, brings his 
bill to have the deeds and writings rela- 
ting to the real eſtate depoſited in court ; 
and as to the annuicy deviſed to John and 
to plaintiff in remainder, to have ſecutity 
given ſor the payment of it, when his in- 
tereſt therein ſhould take effect in poſſeſſi- 
on. And as to the other annuity, to have 
a ſatis faction againſt John for the breach of 
truſt, in concurring in the fale thereof to 
the plaintiff's prejudice, and for an equi- 

| valent upon the death of his father George 
Ivie | ibid. 
Lord chancellor of opinion, as to the annuity 
deviſed to Robert, and afterwards to John 
for life, &c. that there being words of 
limitation annexed, ſuch as would create 
an eſtate-tail in thecaſe of a real eſtate upon 
the birth of a ſon of John. the whole in- 
tereſt in remaindzr veſted in ſuch ſon; 
and that John, as adminiſtrator to his ſon, 
is abſolutely intitled to it; and as to this 
demand, diſmiſſed the bill 439 
Where a truſtee has been corruptly guilty of 
a breach of truſt, the court will compe] 
ſuch truſtee to make ſatisfation to the ut. 
moſt ; but as to the annuity fold by John, 
as it was at the inſtance of George, and 
the money received by George, he would 
not charge John with the price the annuity 
was fold at, but decreed, that George and 
John, or one of them, do at their own 
charge purchaſe an exchequer annuity of 
1001, a year, for ninety-nine years, and 
aſſign the ſame to truſtees, to be approved 
of by the maſter, and the truſts thereof to 
be declared according to the limitations in 
the will ibid. 
His lordſhip refuſed to direct the deeds and 
writings to be depoſited in court, becauſe 
the plaintiff's intereſt in the real eſtate was 
too remote to warrent it, and is never 
done, but in the caſe of a remainder man, 
whoſe eſtate is expeRant on a mere tenancy 
for life 8 


4 
R. W. by his will deviſed to Mis wife 1 5 
[ 


* 
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beth all his lands, &c. not ſettled in join- 
ture, and then ſays, if it ſhall happen that 
me ſhall have no ſon nor daughter by me, 
for want of ſuch iſſue, the iaid premiſes to 
return to my brother (the plaintiff), if he 
ſhall be then living, and his heirs for ever, 
paying to A. and B. 1501, within a year 
after Elizabeth's death. Decreed to be 
an eſtate-tail in Elizabeth, becauſe where 
preceding words are proper to create an 
eſtate-tail, the legal operation of them 
cannot be controlled by ſubſequent pro- 
viſions | page 432 
The words © if Elizabeth has no ſon nor 
daughter”, mult be underſtood having no 
iſſue, and the words “for want of ſuch 
iſſug'* amount to the ſame as if the teſtator 
had ſaid, for want of iſſue generally 434 


Of things perſonal, as goods and chat- 
tels, 2 . what deſcription, and 
to wvhom good. 


A. deviſes a freehold meſſuage at Rumſord, 
to a charity ſchool there, and direRs the 
rents and profits to be applicd for the be- 
nefit of the ſchool, ſo long as it ſhall be 
continued to be endowed with charity : 
and by the ſame will reciting a debt of 
1000]. to be owing to him, gives the ſaid 
ſum to the cooper's company to build 
alms-houſes : the debt deviſed by the will, 
inſtead of 10001. amounted to 3651 16s 7d 
only: the freehold eſtate being deviſed to 
a charity, ſo long as it continues to be en- 
dowed with charity, is only quouſque, 
and when it ceaſes, as it is a gift of real 
eſtate, -it ſhall revert to the benefit of the 
heir of the teſtator | 435 

Though the debt deviſed by the will amounts 
only to 3631. 16s. 7d. yet the wrong de- 
ſcription and falling ſhort, will not defeat 
the legacy : ibid, 

Where a perſon gives a debt by his will to a 

corporation, they may recover it in the 
eccleſiaſtical court ibid, 


What words paſs a fee in a will, 


I. C. by will gives to the Latin ſchool of 
Yeovill, if any man is poſſeſſed of it that 
teacheth boys, and is richly grounded in 
the Latin tongue, five pounds to be paid 
bim yearly, for teaching and infleutliog 
three boys ; as it is not to a particular 
ſchool-maſter, but to the ſchool itſelf, it 
a perpetuity, and the general words for 
inſtructing three boys, mean three in ſuc- 
ceſſion, one after another 456 

A gift to the pariſh church of A. has been 
conſtrued a gift to the parſon and pariſhi- 
oners of A. and their ſucceſſors for ever 437 

lem in a will is a conjunctive in the ſenſe 


aha 
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of and or alſo, and is only made uſe of to 
diſtinguiſh the clauſes page 438 
Where a will dire&s payments out of land 
yearly at a particular time, it cannot be 


altered to half-yearly payments ibid. 
For more of deviſes, 

Vide title Bill, under the diviſion, 

Bills of diſcovery. ; 


Vide title Expoſition of UWows, 
Vide title Dower and Jointure. 


Vide title Legacy, under the divi- 
ſion, Ademption of it. 


Vide title Conditions and Li⸗ 
mitations, 


Dower and Jointure. 


What ſhall be a good ſatisfaftion, or 
good bar of dower, and how far 4 
dowreſs will be favoured in equity. 


A proviſion for a wife, in articles before 
marriage, thereby declared to be in full 
ſatisfaction of dower, or any claim or 
right by common law, cuſtom of the city, 
or any other uſage, law or cuſtom not- 
withſtanding : the wife ſurived the huſ- 
band, and accepted of the terms mentioned 
in the articles; this demand of the wife, 
ſaid the court, may be extinguiſhed by 
agreement, and as ſhe was an infant when 
the articles were ſigned, and had her clec- 
tion at her hufband's death, which ſhe has 
made by accepting what was deligned as a 
ſatisfaction for dower, ſhe has barred her- 
ſelf thereof 

The words in the articles, any law, uſage,” 
or * cuſtom notwithſtanding,* extend to 
the huſband's perſonal eſtate, and bar the 
wife of her ſhare, under the ſtatute of 


diſtributions 440 
Of making good a deficiency out of a 
huſband's aſſets. 


the aſſets of her huſband, and his father, 
and alſo for 10001. left her by her huſband, 
payable with intereſt from three months 
after his death, and for her 2 
ibid. 
The father and ſon having covenanted that 
the lands ſettled upon her for her jointure 
were worth gool. per ann. and bein 
both parties to the marriage contract, it 


the father and ſon; and an account of af. 


ſets was decreed, and that the deficiency 
ſhould 


A widow bripgs her bill to have the defici- 
ency of her jointure made good out of 


was held, ſhe had alien upon the eſtate of 
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| ſhould be made good out of the ſon's eſtate, 
it appearing that he had received moſt of 
the fortune page 440 
The 1000l. given by the will to the wife, 
ſaid lord chancellor, cannot be conſidered 
as a ſatisfaction for the deficiency of her 
jointure, for as the jointure lands are cove- 
nanted to be worth fo much clear of all re 
— the teſtator intended the 10001. as a 
unt7 441 
If a perſon in the execution ſufficiently de- 
ſcribes the citate he had a power to 
charge, the eſtate is bound though there is uo 
- reference to the deed out of which the 
power atiſcs ibid. 
Where there are real eftates deſcended, the 
wife may be intitled to her paraphernalia ; 
but otherwiſe in this caſe, where the real 
eſtates came by the huſband ibid. 


Of what eſtate of the huſhand*s, with 
reſpef to the nature and quality 
_ thereef,, ſhall a woman be endowed. 


Ralph Sneyd, being ſeiſed in tail male of ſe- 
veral manots and lands, and in poſſeſſion 
of great part thereof, and having purchaſed 

a} others, intermarricd with the de- 
fendant the plaintiff's mother, and in 
October 1733 died inteſtate : the plaintiff, 
2s his eldeſt fon and heir in tail, brings 
a'bilt to ſet aſide the aſſignment of dower 
for partiality, upon a ſuggeſtion, that part 

of the eſtate was copyhold, and not liable 
thereto 442 


H the huſband became intitled to the copy- | 


hold eſtates by copy of court roll, and 
ed them out again by copy of court 
roll, his wife is not intitled to dower ; 
but if be became intitled otherwiſe than by 
cepy of court roll, and did not grant them 
out again by copy of court roll, ſhe is in- 
titled to dower out of thoſe eſtates ibid. 
A wife is not intitled to dower out of an in. 
ſlantaneous ſeiſin 43 
The conuſee of a fine is not ſo ſeiſed as to 
give the wife a title to dower; nor in 
the caſe of a uſe has the widow of a truſ- 
"tee any claim of dower from ſuch a mo- 
mentary ſeiſin in the huſband 443 


Fd: title Power, under the divi- 

| fhan, Of the right execution of a 
power, and where a defett there- 
in will be ſupplied. Hervey v. 
ey. | 


— 


A 


| Ejectment, 
Fide title Jointenants and Te- 
nents in Common. 


| Eſtate Tail. 


Vide title Deviſe, under the diviſi 
_ What words paſs an eflate 
tail, | 


Evidence, Uitneſfes, and 
Pꝛook. 


What will or will not be admited as 
evidence, and will amount to ſuffici. 


ent proof. 


| HE court will allow the proving of 
exhibits viva voce at the hearing, but 
not let in other examinations, and this on. 
ly at the application of the party who is 
to make uſe of the exhibits, but no in- 
ſtance where it is allowed at the applicati. 
on of the contrary party 444 
| Where a perſon has been examined here, 
his depoſition may be read at law between 
the ſame parties, if proved to be dead, or 
beck, or out of the kingdom 44 
Where an original note is loſt, and a copy 
of it is offered in evidence, you muſt ſhew 
the original note was genuine, before 
you will be allowed to read the copy 446 


Vide title Award and Arbitra: 
ment. Metcalf v. Ives, under 
the diviſion, For what cauſes ſet 
aſide. 63 

| Vide title Alien, 21. 
Vide title Bankrupt, Eade v. 
Lingood, under the diviſion, Rule 
as to examinations taken before 
commiſſioners. 203. 


Vide title Power, 


— — 


>| Vide title Bill, under the diviſion, 


Bills of diſcovery, &c. 285. 


Where parol or collateral evidence will 
or will not be admitted to explain, 
comfirm, or contradict what appears 
on the face of a deed or will. 


Vide title Copyhold, Tayler v. 
Taylor. 386. 


A bill brought to ſet aſide an aſſignment of 
a leaſchold eſtate, &c. upon ſuggeſtion 
that it was not intended as an abſolute 
aſſignment, but ſubje@ to a truſt for the 
plaintiff's benefit ; though no expreſs truſt 


iuthe deed, yet as it might be collected from 


circumſtances ariſing out of nn 
Itlell, 
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ſition ; and other circumſtabces creating a 
_ ſtrong preſamption of a truſt ; lord chan- 
cellor admitted parol evidence to explain 
this tranſation page 447 
Though there can be no parol declaration of a 
trult ſince 26 Car, 2, yer parol evidence is 
proper here in avoidance of fraud intended 
to be put upon the plaintiff 448 
A perſon left A. aol. per aun. by a codicil 
to his will, and after talking of making 
another codicil and leaving him 151. more, 
the attorney told him, that if B. C and 
D.. whom he had made deviſces of his 
eſtate, would give him à bond to pay him 
251, per ann. it would: be ſufficient; B. 
being preſent, promiſed that he and che 
deviſees would, and à draught was pre- 
pared, but not executed; teſtator lived 
five. weeks after, and A. remained nine 
years without demanding the performance 
of the promiſe or draught to be perfected, 
and then brings his bill, diſmiſſed at the 
Rolls, and upon appeal decree of diſ- 
miſſion affirmed ibid, 
The court will not add a legacy to a will 
+ upon parol proof, though it concerns the 
perſonal eſtate ovly; a ſortiori where it 
tends to charge lands 449 
It is not in the power of the court to reheve 
againſt accidents, which prevent ——— 
1 


diſpoſitions of eltates ibid. 
Of examining witneſſes de bene eſſe, 

and eftabliſhing their teflimony in 

perpetuam rei memoriam. 450 


Bill brought to uate the teſtimony of 
witneſſes to a bond charged to be uſurious, 
and alledging that the defendant, one 
Green, whom the plaintiff wanted to exa- 
mine, was very aged and infirm : Green, 
who was a nominee only in the bond, de- 
murred, as the hill ſought to ſubject him 
to a penalty, and alſo as the plaintiff does 
not offer to pay what is really due 450 

If the demurrer had topped at the firſt 
part, it would have been good, but as it 
goes to the perpetvating the teſtimony, it 
is bad, and over-ruted, but without pre- 
jadice to Green's inſiſting on the ſame 
thing by way of anſwer ibid. 

A truftee has as much the benefit of the 
pleading of this court, as he that has the 
equitable intereſt, and ceſtuique trult is 
intitled to bave the privilege- maintained 
by the truſtee ibid, 

A plaintiff is iatitled to perpetuate the teſti- 
mony of witneſles to an uſurious contract, 
notwithſtanding his not offering by the 
bill to pay 451 

& man may bring a bill to perpetuate the 
m7 in many caſes, where he can- 

or. I. 


nilelf, inconſiſtent with an abſolute diſpo- | 


not bring a bill for relief without waving 
the penalty, as in caſes in waſte, &c. 


| | 11 
A demutrer bad in part, is void in toto, 
otherwiſe as to a plea | ibid, 


Vide title Purchaſe, under the 
diviſion, Of purchaſers without 


notice. 


Of the ſuffcietcy or diſability of a 
Witneſs, * 


Though a wife is a defendant, and charged 
with fraud and mal-prattices, yet the evi- 
dence of the huſband ſhall be admitted, 
where the intereſt of a third perſon ſhall 
be concerned ibid. 

A perſon who at law is put into a ſimulcum 
may be admitted as a witneſs, that he my 
not be made a defendant, only to take o 


his evidence, but if there is rong proof 


that he is particeps crimit is, he will be 
excluded from being a witneſs 452 
Where a feme covert has been guilty of a 
fraud ſolely without the huſband, there is 
no precedent of the court's making him 


pay coſts 453 
Rules the ſame in equity as at laws 


The rules as to evidence are the ſame in _ 
as at law ibid. 
Where two leaſes are ſet up, you cannot read 
one of them, till you have proved poſſeſſi 
on under that leaſe ibid. 
To ſhew a title in the leſſor, he muſt prove 
actual payment of rent; receipts alone will 
not do ibid, 
Bailiffs rentals are evidence of payments ib, 
Maſters in Chancery in reports ate only to 
ſtate bare matters of fact 454 


Erecutozs and Adminſſtratozs. 
Who are intitled to a diſtribution. 


Aunts and nephews are in the ſame degree of 
relation to an inteſtate, and equally iatitled 
under the ſtatute of diſtributions: no 
right of repreſentation here, but mult 
take per capita, and not per ſtirpes ibid, 

Wiliam-Stanley and Anne his wife, had two 
ſons, George and Hobv, who ſeverally 
married in their father's lifetime; William 
the father dies, Anne- his wife ſurvives 
him : George afterwards dies, and leaves 
ſeveral children, who are {till living; 
then Hoby dies inteſtate, and without 
iſſue, leaving Philippa his wife poſſeſſed of 
a very large perſonal eſtate; the children 
of George brought a bill 2goinft Philippa, 
who had adminiſtred to her huſband, and 
alſo againſt *Amne their grandmother, in- 
fiſting, that as the repreſcntatives of their 
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father, they were intitled with their grand - 
mother to one half of the moiety of the 
inteſtateꝰs eſtate, the wife being intitled to 
the other moiety, by 22 and 2g Car. a. 
cap. 10. >, page 455 
The reſidue of the inteſtate's eſtate, after la- 
. tisfaftion of debts, was, by lord chan- 
cellor, directed to be divided into four 
equal parts, two fourths thereof to be re- 
tained by Philippa the inteſtate's widow, 
one other fourth part to be paid to Anne 
Stanley the — mother, and the 
remaining fourth part to be laid out in 
South Sea annuities, in the name of the ac- 
countant general, ſubje& to the order of 
the court, for 'the benefit of the children 
of George, equally to be divided ibid; 
Where an inteſtate leaves brothers or ſiſters 
children, and no brother or ſiſter, they 
take per capita, as next of kin, and not by 
his repreſentation : ſo if he died, leaving 


aunts and nicces, and no brother or ſiſter, 


they would all take per capita ; but if the 
father of the nieces had been living, he 
would have taken the whole 456 
The ſtatute of diftributivns, and the ſtatute 
of Jac. 2. are very incorrectly penned, and 
therefore the latter is to be conſtrued ac- 
cording to the intent of the legiſtature 457 
The word and in the ſeventh ſection of 
1 Jac. cap. 16. immediately preceding 
the words the repreſentatives, muſt be 
conſtrued in the disjunctive ibid. 
The proviſo in the ſtatute of James, is to be 
incorporated into the ſtatute of Charles, 
where it ſays, that repreſentations ſhall 
not be carried beyond brothers and ſiſters 
children: the rule is, that ſtatutes made 
pari materie, ſhall be conſtrued into one 
another ibid. 


Of adminiſtration, to whom to be 
. E anted. 


Ai. ſurvives her firſt huſband, who left her 


a legacy ; ſhe dies, the legacy being unre- | 


ceived by the ſecond huſband during her 
life ; after her death he adminiſters, and 
dies before the legacy came to his hands; 
his adminiſtrator gets it in, and the admi- 
niſtrator de bonis non of the wife brings 
this bill for the legac 458 
A court of equity conſiders the adminiſtrator 
de bonis non as a truſtee for the admi- 
niſtrator of the huſband, who having an 
abſolute right by ſurviving his wiſe, his ad- 
miniſtrator ought to have the benefit of it 
ibid. 

Dur ing the coverture, huſband and wife are 
but one perſon ; but when ſhe dies, ſhe has 

a right to adminiſter, excluſive of all other 
perſons 3 ibid. 


Of remedies by one executor or admin. 
- ffrator againſt another, and how far 
one ſhall be atſwerable for the other, 


The plaintiff and W. H. adminiftrators to 
J. H. empower the defendants by letters 
of attorney to get in the 'inteſtate's effects 
in Flanders. W. H. afterwards, ſettles the 
account with them, receives the balance, 
gives a al releaſe, and then dies: the 
plaintift, as ſurviving adminiſtrator, prays 

the tated accounts and releaſes may be ſer 
alide, as being ſettled without his privity 

3 Page 460 

One adminiſtrator, ſaid the court, cannot re- 

lloeaſe a debt fo as to bind his fellow, other- 
wiſe as to-an executor, for each intirely re- 
preſents the teſtator ; but the releaſe of one 
adminiſtrator may bar both, if the releaſce 
is accountable to them in their own right, 
and not as adminiſtrators. The releaſes 
here being unfairly obtained, though ef. 
fectual in law, were ſet aſide in equity ib. 

The intereſt of an execytor ariſes not from 
the probate, but from the teſtator, there- 
fore he may releaſe a debt, or aſlign a term 
before probate 461 

If a debtor be made executor, the debt is to- 
tally extinguiſhed, otherwiſe if he be ap- 
pointed adminiſtrator; for it is no extin- 
guiſhment of the debt, but a ſuſpenſion of 
the action, and his repreſentative is charge- 
able at the ſuit of the adminiſtrator de 
bonis non, &. of the firſt inteſtate ibid. 

The rights of executors and adminiſtrators 
depend on different foundations, the latter 
ariſing from the ordinary, the former from 
the teſlator ibid. 

An adminiſtration properly defined, a private 
office of truſt, for it is more than a bare 
authority, and yet leſs than the intereſt of 
an executor ibid, 

A perſon acting under a letter of attorney 
from adminiſtrators, may be ſued by them 
in their oon right, as a bailiff or receiver, 
and need not name themſelves adminiſtra- 
tors 462 

Though adminiſtraters in an action of trover 
may name themſelves fo, yet they need not 

do it, for they may ſue in their own right 

101d. 

Where one adminiſtrator dies, the right ſur- 
vives without new letters of — 

1Did. 


What fhall be aſſets. 


A. mortgaged his eſtate to B. who paid no 
money, but gavea bond for 1gol. A. after- 


wards makes B. his executor : though at 
law making the obligor executor exis- 
guiſhes the debt, yet here the bond is aſſets 
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in the hands of B. and ſhall be applied in 
exoneration of the real eſtate page 463 
An executor aſſigus over a mortgage term ot 
his teſtator to A, as a ſatis faction of a debt 
due to A. from the executor, this is a good 
alienation, and A. ſhall have the benefit of 
it againſt the daughters of the teſtator, who 
were creditors under a marriage ſettle- 
ment ibid, 
At law an executor may alien the aſſets of a 
teſtator, and when aliened, no creditor 
can follow them; and where the aliena- 
tion is for a valuable conſideration, this 
court ſuffers it as well as at law ibid. 
No difference in this court between the 
wer of an executor to diſpoſe of equi- 
table and legal aſſets 464 
An aſſigument by an executor of a teſtator's 
aſſets to a perſon who has a ſum of money 
bona fide due, is as valuable a conſidera- 
tion as for money paid down ibid. 
Before the marriage of Edward Toye with 
Mary Broughton, it was agreed that gool. 
till it could be laid out in the purchaſe of 
lands, ſhould be ſettled intruſt to Edward 
Toye for life, to Mary Broughton for life, 
and in default of iſſue, to the uſe of ſuch 
rſon, and for ſuch eſtate as ſhe ſhould 

y any deed dire& or appoint; and for 
want of ſuch appointment, to her right 
heirs for ever 465 
Mary by deed poll appoints the gool. to be 
id to her huſband, to be employed by 

im to ſuch charitable uſes, or other in- 
tents or purpoſes as he ſhould think fit : 
Edward Toye by will deviſes to the de- 
fendants William, Sarah, and Anne 
Broughton, 100]. apiece, being the money 
charged on the eſtate of the wife's father, 
and declared, in his will, that ſuch diſpo- 
ſition was in purſuance of her CG 
ibid, 

The creditors of Edward Toye bring their 
bill to have the gool. applicd to the pay- 
ment of his debts, as a part of his aſſets: 
this, ſaid the court, is not a naked power 
only to convey to charitable uſes, but 
ought to be confidered as a part of the aſ- 
ſets of Edward Toye, and applicd in pay- 
ment of his debts ibid, 
There are only three ways of property, en- 
joying in one's own right, transferring that 
right to another, and the right of repre- 

: ſentation 466 
A man cannot by an expreſſion in his will 


point his creditors | ibid, 
No inſtance of a conſtruftion in favour of 
legatees to the prejudice of creditors, un- 


leſs the creditors found their right under 


the will itſelf ibid. 
Rule where a huſband is left ſole h 
407 


alter the nature of his eſtates, and diſap- 
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Rule as to ſurvivorſhip page 467 
Rule upon a deviſe for life, n $67 

peachment of waſte ibid. 
Rule as to payment of intereſt ibid. 


Vide title Allets, 
Rule where a bill is brought againſt an 


executor of an executor. 


The plaintiff's father died inteſtate, the 
mother adminiſtred; forty years alter the 
father's death, the fon, who had accepted 
of a legacy under the will of the mother, 
equal io two thirds of what his father left, 
brings his bill againſt the mother's executor, 
to account for the father's perſonal eſtate 
come to her hands; to deter. others from 
ſuch frivolous ſuits, his lordſhip diſmiſſed 
the bill with coſts ibid, 

The rule in relation to coſts to be paid by an 
executor defendant, is the ſame in the court 
of chancery as at law 468 


Vide title Jointenants and Te⸗ 
nants in Common, 


Vide title Bonds and Dbliga- 
tions, | 


Vide title Credito2 and Debtoz. 
Vide title Bankrupt, 
Expoſition of Wows, 


N. H. by will gives to Elizabeth his wife, all 
his eſtate, leaſes, and intereſt in his houſe 
in Hatton Garden, and all the goods and 
furniture therein at the time of his death, 
and alfo all his plate, jewels, &c. but de- 

| fired her, at or before her death, to give 
ſuch leafes, hauſe, furniture, goods, plate, 
and jewels, into and amongſt fuch of his 
own relations, as ſhe ſhould think moſt de- 
ſerving, and approve of, and made her 
executrix 469 


Elizabeth, by her will, gave all her eſtate 


and intereſt to H. S. in the ſaid houſe in 
Hatton Garden, and after ſeveral legacies, 
the reſidue of her perſopal eſtate to the dee 
fendant, and two other perſons, and mage 
them executors; but neither gave, at or 
before her death, the goods in the ſaid 
houſe, or her huſband's je wels to his ſaid 
relations ibid. 
The maſter of the Rolls was of opinion that 
Elizabeth, under the will of N. H. took 
only beneficially during her life, and that 
ſo much of the houſeſhold goods in Hatton, 
Garden, as were not diſfoſed of by her 
according to the power given her by 
the will of N. H. in caſe the ſame re- 
main in ſpecie, or the value thereof, ouglu 
to be divided equally among ſuch of the 
5 G3 rela- 
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velatioss as were, &c. at the time of her 
death page 469 
The words willing or deſiring in a will, have 
been frequently conſtrued to amount to a 
truſt 470 
Where the uncertainty is ſuch that the court 
cannot poſſi bly determine who are meant 
in a will, it may be conſtrued only as a 
recommendation to the firſt deviſee, and 
make it an abſolute gift to him ibid. 
Where there is a deviſe to relations in a will, 
the ſtatute of diſtributions a good rule to 
go by, in conſtruing who are meant by 
that word ibid. 
Sir J. L. gives, by a codicil to his will, to 
E. M. during her natural life, his houſe in 
Greenwich, with all the houſehold goods 
that ſhall be found therein at the time of 
his deceaſe : the word with ſo conjoins the 

\ deviſe of the houſe and houſchold goods, 
that the deviſee can have no larger intereſt 
in the latter than was limited as to the 
former _. 
The word toith would have had the ſame ef- 
fect in the cafe of a grant ibid. 
A tenant for life of goods, is not obliged to 
give ſecurity for the goods, but to ſign an 
inventory only to the perſon in remainder 


4714 


A. deviſes ſeveral leaſehold eſtates to two 
truſtees, in truſt ; if his grand-daughter 
married without their content, to convey 
the premiſes to two other truſtees, in truſt 
For her ſeparate uſe during the huſband's 
life. and after ber death, for the uſe and 
benefit of her iſſue : though ſhe has no 
children by the firſt huſband, ſhe has only 
« right for her life, for the iſſue Dy any 
buſband are provided for by this ſettle- 
meat 472 
Vide title Deviſes, under the di- 
viſion, What words paſs a fee in 

a will. | 

Vide title Remainder. 

Vide title Jointenants. 


Vide title Bankrupt, under the 
diviſion, Rule as to aſſignees. 87. 
Vide title Dower and Jointure. 
Extent of the Crown. 
Vide title Bankrupt, under the 
divifion, Rule as to an extent of 
the crown. 
Fines and Recoveries. 
What eftate or intereſt may be barred or 


transferred by @ fine or recovery. | 


ibid. 
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A limitation in a will to C. and his heir 
the uſe of him and pF; and his rity » 
pay debts, and after in truſt for D. and 
the heirs of his body; and in default of 
heirs of the body of D. remainder to C. 
and his heirs; the recovery of D. barred 
the remainder to C. as being a remainder 
of a truſt; for a remainder.of a legal eſtate 
cannot be barred by the recovery of a 
ceſſ pique truſt only Page 473 
A common recovery luffered in the Common 
Pleas will not paſs copyhold lands; other- 
wiſe as to cuſtomary freeholds 474 


What (tate or intereft is not barred by 


a fine or recovery. 


T. B. by proviſo in a marriage ſetilement, 
gives his wife a power to diſpoſe of 109]. 
by will, to ſuch perſon as ſhe ſhall ap- 
point, to be paid to the wife within one 
year after his death; and in default of 
ſuch payment, J. M. is impowered to 
make a leaſe of particular lands to raiſe 
this ſum ; the wife makes an appointment 
of the 1001. but never received it while 
living; the heirsof the huſband mortgaged 

| the eſtace to B. Who then had no notice of 
this power: afterwards, on B. “s purchaſing 
the eſtate, the heirs of the huſband levy a 
fine to him, and convey the equity of re. 
demption as a collateral ſecurity, who then 
had notice of the power; five years in- 
curred after levying of the fine, end no 
claim made on the part of the a pointecy 
of 100]. but they now bring their bill to 
he paid this fum | ibid, 

Lord chancellor held, that the plaintafls were 
intitled to 1001, and intereſt from the end 
of one year after the death of Anne Brick- 
ley, the wiſe of T. B. ibid. 

A bare naked power is not barred by any of 
the ſtatutes of fines ; otherwiſe as to an in- 
tereſſe termini 476 


Vide title Agzeements, ct. under 
the diviſion, I bich ought to be 


1 performed in ſpecie. 2. 


Vide title Forfeiture. 


| FEET 1 
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Fixtures. 
What ſhall be deemed ſuch. 
Mortgage of a brewhouſe with the ap- 


purtenances, will not carry the uten- 
Fils, but the things only belonging to the 
out-houſes . 477 
An executor cannot enter to take away fix- 
tures, without being a treſpaſſer ibid. 
A tenant during the term may take o_ 
chimney pieces, and even wainſcot; 


] 


ibid. 


aſter, he is a tre ſpaſſer 
By 
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By the ſale of a brewhouſe, the utenſils will 
not paſs page 478 
Beds faſtened to the cieling with ropes, or 
even nailed, are not fixtures, but may be 
removed | | ibid, 


Fozkeiture. 


Vide title Purchale, Brandling v. 
Ord, under the diviſion, Of pur- 
chaſers without notice. 


Vide title Cuſtom of London. 
Freeman of London, 


Vide title Bankrupt, ex parte 
Carrington, under the diviſion, 


N bo are liable to Bankruptcy. 


Fraud. 
Vide title Per ds and other Writ: 
ings, 
Vid: title Bill. 
Guardian, 


What as of his wvith regard to the in- 
ant eflate ſhall be good. 

Who had a biſhop's leaſe to her and 

her heirs during three lives, deviſes 

the ſame to her daughter an infant, and 
directs the guardian and truſtees to make 
purchaſes for the infant's benefit : the 
guardian upan the deceale of one of the 
three lives, took a acw leaſe for three new 
lives : the infant dies 480 
The leaſe ſhall go to the heirs ex parte pa- 
tern; for the new leale is to be conſidered 
as a new acquiiition, and to veſt in the 
infant as a purchaſcr ibid, 
The reaſon why an infant's perſonal eſtate 
turned into real, is ſtill conſidered as per- 
ſonal, is on account of the different ages 
at which the infant may diſpoſe of his 
l and his real eſtate, and not in 
avour to one repreſentative more than 
another ibid. 
The act of a guardian, where a reaſonable 
one, will have the ſame conſequence as if 
done by the infant at full age; other- 
wiſe if wantonly done by the guardian, 
without any real benefit to the infant 481 
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Habeas Coꝛpus. 2 


Vide title Bankrupt, ex parte 
Lingaod, under the diviſion, Rule 


| 


| 


as to a certificate from eommiſſi- 
oners to a judge. 240. | 


Heir and Anceſtoz. 


Where charges and incumbrances on the 
lands ſhall be raiſed, or ſhall fink in 
the inheritance for the benefit of the 


heir, 


Vide title Conditions and Limi⸗ 
rations. Harvey v. Afton, un- 
der the diviſion, in what caſes a 
gift or deviſe, upon condition not 
to marry without conſent, ſhall 
be good and binding, or void, 
being only in terrorem. 361. 


C. deviſed all his lands to J. C. and 
J. P. and their heirs, in truſt that 
they lhould fell his lands in M. and P. 
and out of the purchale money pay his 
debts, and as tothe reſt in truſt, to receive 
the rents, and to make leaſes for ninety-nine 
years, determinable, &c, and therewith 
to pay his debts and legacies, then to the 
ule of J. A. wife of C. A. for life, re- 
mainder to the iſſue male and female of 
her body, aud makes the trulitecs execu- 
tors: he likewiſe gives a legacy of gaol. 
to his nephew Thomas Prowſe, to be 
paid at twenty-one, or marriage, who 
died before twenty-one: the perſonal 
eſtate of the value of yoo). the lands in M. 
and P. not ſuficient to pay the debts 482 
A bill brought by the adminiſtrator of 
Thomas Prowſe, to have the legacy of 
zool. raiſed : lord chancellor of opinion, 
as it was charged upon the real as well as 
the perſonal eſtate, it could not be raiſed, 
as the legatee died before the time of 0 — 
ment, and diſmiſſed the bill ibid. 
Money ariſing from the ſale of a real eſtate 
is legal aſſets only, where it is fold under 
a bare power given to ſell, not where the 
intereſt in the eſtate paſles by, the will to 
the deviſees ; and making the trullees ex- 
ecutors does not alter the caſe 48 
A deviſe to A. and B. and their heirs til 
ſuch a ſum be raiſed for payment of debts, 
does not create a fund of legal aſſets, but 
is proper only to give the deviſee an inte- 
relt in the lands ſpecifically, and not to 
turn them into perſonal eſtate ibid, 
The reſolutions are fo ſtrong that there is no 
difference between a charge on the real 
eſtate only, and a charge on the real and 
perſonal eſtate too; are not to be 
ſhaken now 485 
Whether a charge on land be created by deed 
or will, whether given by way of porti- 
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on for a child, or merely as a legacy by 
collateral relations, or others, if the party 
dies before the day of payment it cannot 
be raiſed page 485 
The authority of 18 verſus Farrand, 
2 Vern, 424. much weakened by the ſubſe- 
quent reſolution in Carter v. Bletſoe. 
a Vern, 617. 486, 
The true reaſon why legacies, &c. charged 
on land, payable at a future day, ſhall not 
be raiſed, if legatee dies before the day of 
yment, is, that this court governs uſelf 

y the rules of the common law; for 
there if A. covenants to pay money to B. 
at a future day, and B. dies before the day, 
the money 1s not due to his repreſenta- 
tive ibid, 


Where the heir ſhall have the aid and 
benefit of the perſonal eftate. 


A. deviſes lands to R. M. in tail then in 
mortgage for 130ol. and deviſed other 
Jands to T. M. ſubjeR to the payment of 
his debts, in caſe his perſonal eſtate ſhould 
not prove ſufficient: the 1gool. muſt be 
paid as a debt out of the teſtator's perſonal 
eſtate, and if deficient, out of the real 
_eftate fo deviſed to T. M. 487 
Where a mortgage is made by a perſon who 
is owner” of the eſtate, that mortgage is 
looked upon as a general debt, and the 
land only as a fecurity ; and therefore per- 
ſonal cftate ſhall be applied in diſcharge; 
but if the conteſt lay between R. M. and 
the creditors of the teſtator, it would be 
_ otherwiſe ibid. 


Vide title Real Eſtate. 
Vids title Reſulting Truſts. 


Vid: title Conditions and Limi⸗ 
tattons. 382. 


Fide title Legacies, under the di- 
viſion, Of a lapſed legacy by the 
legatees dying, &c. 


Vide title Credito2 and Debtoz. 
Vide title Catching Bargain, 
Vide title Papiſt. 


Vide title Tenant by the Cour⸗ 
tely. 


Husband and Wife, 
Vide title Baron and Feme. 
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Inkants. 
How far fawoured in equity, 
W HERE any perſon enters upon a 
infant's eſtate, and continues the 
poſſeſſion, the court of Chancery conſi- 
ders him as a guardian, and will decree 
an account, and to be carricd on after the 
infancy is determined, unleſs the infant, 
after being of age, waived ſuch account 
22 page 485 
The court will not appoint a receiver of an 
infant's eſtate where there is no bill filed 
ibid. 
What atts of infants are good, void, 
or voidable. 


R. L. deviſed ſome land and houſes built 
thereon to his ſix children ; the mother as 
guardian to the children, who were all in- 
tants, demiſed the premiſes on a build: 
leafe for forty-one years: the eldeſt "fon 
joined in making the leaſe, and covenanted 
that the reſt of the children when of age 
ſhould confirm it: they all attained twen- 
ty-one, and accepted the rent for above ten 
years after the youngeſt came of age, and 
then brought their ejectment againſt the 
leſſee, who by his bill prays to have his 
leaſe eſtabliſhed ibid, 

Under the circumſtances of the caſe, and 

| ps. the acceptance of the rent tor 

o long continuance, the court decreed the 
leaſe to be eſtabliſhed during the reſidue of 
the term ibid. 

Where a perſon is of age when he makes a 
leaſe and has nothing in the premiſes, but 
they after deſcend to him, the leaſe ſhall 
enure by way of eſtoppel ; otherwiſe if he 
had been an infant ibid. 

An infant is bound in this court by a mar- 
riage contract, eſpecially if ſhe accepts of 
pin- money, or * the huſband's death, 
a jointure under the contract 490 

Whatever is ſufficient to put a party on an 
inquiry, is good notice in equity to that 
party ibid, 


Vide title Guardian, 
Vide title Deviſes, under the di- 
viſion, Of deviſes of lands for 

payment of debts. 419. 
Vide title Mill. 
Vide title Plantations, 

Vide title Marriage. 
Vide title Jnjunction, 
Jnjuncion, 
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In bu caſes, and when to be granted. 


düleſiaſtical court have an original 1 


1 Inſunction. : | 


Where there is a truſt, or any thing in the 
nature of a truſt, notwithſtanding the ec- 


on in legacies, yet this court will grant an 
injunction | page 491 

The rule of the court now with regard to 
legatces is, that they are not obliged to 
give ſecurity to refund on a deficiency of 
aſſets ibid. 

Where the huſband of an infant inſtitutes a 
ſuit in the eccleſiaſtical court for her lega- 
cy, upon the executors bringing a bill, 
and ſuggeſting this matter to the court of 
Chancery, an injunction will be continued 
to the hearing ibid. 


Rule as to inj unctions where plaintiff is 
a bankrupt. 


Vide title Bankrupt. Anon. un- 
der the diviſion, Bankruptcy no 
abatement. 263. | 


Vide title Marriage. 


Vide title UMiH, under the diviſi- 
on, The power of this court over 
the Prerogative court. 


AInſolvent Debto!. 


Vide title Bankrupt, under the 
diviſion, Rule as to the 3 


debtors act under commiſſions of 


bankruptcy. . 255. 


Jointenants and Tenants in 
Common, 


A teſtatrix deviſes two houſes to J. P. and 
H. generally, and then ſays, my mean- 

ng is, that the rents of my two houſes 
ſhould be equally ſhared between J. P. 
and J. H. The deviſees ſhall take as te- 
nants in common, and not as jointenants 


4 
J. H. having on the death of J. P. ni 
poſſeſſion of the two houſes as ſurvivor, 
and enjoyed them ever ſince, lord chancel- 
lor directed him to acconnt for the rents as 
far back as the death of J. P. and not from 
the filing of the bill ibid. 
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An ejectment not maictainable by one tenant 
in common againſt another, without actual 
ouſter ., page 494 
If the ſtatute of limitations be neither plead- 
ed, nor inſiſted on by the anſwer, you 
cannot have the benefit of ſuch bar; though 
if it is a ſtale demand, the court will 2 
uſe of that ſtatute as a proper rule to go 
by, and reduce it to a reaſonable time 
N Page 494 
A. deviſes all the reſidue of her eſtate to her 
two nieces Mary and Elizabeth, daughters 
to her nephew William Owen, and Anne 
his wife, whom ſhe deſires to be truſtees 
for their children, to take care of their le- 
gacies ; and then ſays, * my will is, that 
my eſtate be equally divided between 
© Mary and Elizabeth, whom I appoint 
© my executrixes accordingly :' one of the 
nieccs died in the life of the teſtatrix, and 
all the next of Kin had ſmall legacies, ex- 
cept one ibid. 
The deviſe to the two nieces is not a jointe- 
nancy, for the words * equally divided,“ 
tho* not annexed to the clauſe which gives 
the reſidue, can relate to that only, and if 
they bad been both living at the death of 
the teſtatrix, they would have taken as te- 
nants in common ibid. 
Though the words * equally to be divided" 
in a ſtrict ſettlement at common law bave 
never been determined, barely of them- 
ſelves to make a tenancy in common, 
it has been ſettled they do ſo in a will, 
both with regard to real and perſonal 
eſtate 495 
The intereſt and authority of executors 1s 
joint and cannot be divided into diſtin& 
powers, but they may be ſo appointed as 
that their authority may commence or de- 
termine at different times ibid, 
The — intereſt in a lapſed legacy is in the 
executor, but the benckicial in the next of 
kin of the teſtator 4 
As an heir does not take real eſtate by the iu - 
tention of his anceſtor, but by act of law, 
ſo with regard to perſonal, the next of kin 
take in ſucceſſion ab inteſtato, and not b 
the intention of the teſtator ibid. 
No perſon can be a truſtee in law, unleſs he 
has a veſted intereſt in the thing given ibid. 


Vide title Executors and Admi⸗ 
niſtratoꝛs. Partridgev. Powlet, 
under the diviſion, Nhat ſball 
be aſſets. 


Vide title Partition, 


Jointure, 
Vide title Dower and Jointure. 
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Lingeod, under the diviſion, 
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Tandlozd and Tenant. 

HE bare of a ſteward in his lord's 

contract book with his tenants, is not 

an evidence of itſelf, that there is an agree- 
' ment for a leaſe between the lord and a 
tenant * 3 497 

A performance only on one ſide is not wal. 
ſores, of the ſtatute of frauds aud per- 


Juries, but caſus omiſſus, againſt which 

mere is no proviſion 5 25499 

9 1 o N 
Lapfled Legacy 


Fite title Pebiſeg, under the di- 


viſion, Of a lapſed legacy by le- 
gatees dying, Sc. n 


Vide title Jointenants and Te⸗ 
. nants in Common. 


Leaſe. 


Nde title Statutes of Frauds 
and Perjuries. . 


Legacies. 
Of veſted or lapſed legacies being ro be 


paid at a future time or certain age, 
to which the legatees never arrived. 


teſtator deviſes to his daughter E. H. aool. 
to be paid her at the time of marriage, or 
within three months after, provided ſhe 
mary with the approbation of my two 
ſans; E, H. died after twenty-one, but 
Without being married: a bill brought by 
her 1 for the legacy . 500 
This,” ſaid lord chancellor, was not veſted, 
for though the clauſe of conſent, as there 
is no deviſe over, might be only in terro- 
rem, yet in all cafes where the condition 
of marrying is annexed, it is neceſſa | 
there ſhould be a marriage, but not obli- 
ged to be with conſent 500 & 502 
M. T. being intitled to the reverſion of an 
eſtate after the death of his wife, deviſed 
it to C. D. and his heirs, ſo as he ſhould 


A 


= 


t, Ex parte | 


., arrffraners to a judge. page 240. |. 


| 
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in ſix months aker the reverſion came into 
poſſeſſion Page 502 
Elizabeth Odes died in the lifetime of the 
wife, and Elizabeth's repreſentative brings 
the bill againſt C. D. for the, z00l. The 
legatee dying before the time for railing 
the 1001, was come, her reprefentative is 
not intitled, and the bill was therefore 
diſmiſſed ibid, 
Where maney is given to be paid out of real 
eſtate, at a future time, it ſhall fink in the 
" Eſtate; the ſame as to perſonal eſtate, 
where the time of payment is annexed to 
the legacy | 504 
Whether a ſum of money be given by way 
of portion, or as a general legacy, if 
charged upon land, and the party dies be- 
fore the time, it cannot be raiſed ibid, 
A truſt upon lands for raiſing and paying a 
ſum of money within fix years after the 
death of the father, to the ſecond fon, 
who died within the time, held to be for 
maintenance. only, and not tranſmiſſable 


504 
have 


— 


Where legatees ſhall or ſhall not 
| intergſt. 
A. gave gool. to his grand-daughter, to be 
id at twenty-one, or marriege, and if 
me died before either contingency, then 
he deviſed it over to B. A bill brought 
for intereſt upon the legacy, and to ſecure 
the principal | 505 
As it is given over, nothing veſts in the 
and-daughter, and therefore ſhe 1s neither 
intitled to intereſt, nor to have the prin- 
cipal ſecured tbid, 


A ſpecific deviſee of land ſhall not contri- 


bute upon an average with the heir at law, 
towards ſatis faction of creditors, white real 
aſſets are ſufficient 505 
On a ſettlement before marriage, a proviſo 
that if a huſband and wife die, leaving 
iſſue unprovided for, that then the truſtces 
might enter upon an eſtate, and take the 
rents thereof, till they had received 2001, 
for the benefit of fuch unprovided chil- 
dren, in ſuch manner and proportion, as 
the ſurvivor of the huſband and wife ſhould 
appoint | ibid. 
The wife ſurvived, and appoined the 200]. 
for a daughter, the plaintiff's wife, being 
an unprovided child: à bill brought to 
have the 2vol. raiſed : fir Joſeph Jekyll 
decreed the 2ool, and intereſt by way of 
maintenance, from the death of the mo- 
ther ; the defendant - fy from that 
part which allows intereſt, and the decree 
was affirmed | ic. 
Wherever the words to be talſed by rents and 


Pay to hisfilter Elizabeth Odes 100l. with- | 


profits are uſed in a deed, unlefs there are 
other 
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father words to make it annua], the court 
have always made à liberal conſtruftion, 
ia order to obtain the end which the party 
_ intended by raiſing the money, and have 
allowed a lale page 506 
The appointment of the 200l. being in ſuch 
manner and proportions as the ſurvivor of 
father and mother ſhall think fit, not only 
include a,power of railing it by mortgage 
or ſale, but a certain determinate time for 


- railing it, and as the ſettlement limits no 


time for payment of the 2001, the father 
or mother might have made it payable at 
any time 307 
Where a legacy is given by à father to a 
child, or as a proviſion, though payable at 
a future day, yet the child has an imme- 
diate right to the intereſt of the money ; 
otherwile, if the legatee be a ſtranger to 
the teſtator ibid; 


Of ſpecifi and pecuniary legacies, and 
e of abating and refunding. 


Vide Palmer v. Maſon; 305. 


A deviſe of a ſum of money in 4 bag, or of 
a band or other ſecurity, or of money out 
of a particular ſecurity, is a ſpecific lega- 
cy, and ſhall not abate with pecuniary le- 
gatees 508 

Where a particular debt is deviſed, and af- 
wards recovered by the teſtator in an ad- 


verſary way, it is an demption of the le- | 


gacy: if voluntarily paid off by the debtor 
to the teſtator it is otherwiſe ibid; 


a Ademption of a legacy. 

Fide title Deviſes, Purſe v. Snap- 
lin, under the diviſion, Of void 
deviſes by uncertainty in the de- 
Seription f the perſon td take; 


414. 
Sir Samuel Garth having, upon his daugh- 
ter's marriage, given à bond to leave 
$oool. at his death among her younger 
children, by will creates a term for years, 
In truſt to apply the rents and profits for 
maintenance of his daughter's children till 
twenty-one, and alſo gives his perſonal 
eſtate in truſt, to pay the produce of it to 
his wife for life, and after her death to 
Fe 1500l. to A. one of the daughters of 
is daughter, and ggo0l. among the other 
8 children of his daughter, as ſhe 
mall appoint ; and if no appointment, 
equally between them at twenty-one or 
marriage, and declares the legacies ſhall be 
in full ſatisſaction of the bond 509 


She muſt ele& 10 claim under the will, . 


Vor. I. k 
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under the bond; if ſhe claims under the 
latter, can take no benefit under the for- 
mer | page 5ag 
Whert a particular thing is given in diſcharge 
of a demand, and the party infiſts on his 
demand, he muſt not only waive that par- 
ticular thing, but all benefit claimed under 
the whole will ibid, 
Lord Hardwicke declared he wonld not ex- 
tend the conſtruction of deviſes in ſatisfac- 
tion, further than they had already gone: 
he decreed the children born after the 
death of the teſtator ſhould have their 
ſhare under the bond 510 
it 


Of a lapſed legacy, by legatees dyin 
the lifetime of the teflator, and here, 
in <vhat caſes it ſhall be good, and 
veſt in another perſon to whom it is 
limited over. 


M. C. by her will deviſed to G. C. his heirs 
executors, &c. all that her meſſuage in 
Great Lincoln's Inn Fields, with all ber 
furniture, houſhold Nuff, &c. and all her 
real and perſonal eſtate not otherwifke diſ- 
poſed of, to the intent that out of the ſaid 
ical and perſonal eftate, her ſeveral lega- 
cies might be paid | 510 

She then gives to Thomas Lewis 20001. in 
traſt for the uſe of his daughter Mary; 
and he, till ſhe attain the age of cightcen, 
or be married, to place out the ſame at 
intereſt, and pay it with the produce there- 
of to his daughter for her own uſe, on her 
attaining the age of eighteen, or marriage, 
which Mould Brit happen: the aol. was 
by the will directed to be paid to Thomas 
Lewis within one year and a half after the 
deceaſe of the teſtatrix ibid. 

Thomas Lewis died in the lifetime of the 
teſtatrix; Mary Lewis half a year after, 
unmarried, and the bill was brought by 
the repreſentative of Mary to have the 
20001]. paid to him; the infant dying be- 
fore the time of payment to the tiuſtee 
was come, the legacy is not raiſable for 
the plaintiff's benefit ibid. 

A reſidue directed by a will to be divided 
among fix perſons, at the death of teſta- 
tor's wife, two died before her; held by 
lord Talbot that the intereſt of the two 
was a veſted one, and tranſmiſſable, and 

depended not on ſurviving the wife g11 

J. S. gives to R. P. 3ool. to be paid within 
three years after his deceaſe, in truſt to 
put the ſame out to intereſt, and to pay the 
profits thereof to his niece W. for her ſe- 
parate uſe, and after her deceaſe aool. 
thereof to her ſon T. and the other 1001. 
to her fon C. 812 

W. and T. boch die within the three years, 
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yet fir Joſeph fekyll decreed the whole 
mone Leuld be paid, though charged on 
both funds page 512 
Legacy out of perſonal eſtate payable, or 
given at à certain time, and intereſt in the 
mean time, is a veſted one; otherwiſe as 
to legacies out of real eſtate, for if legatee 
dies beſore the lime is come, it ſinks into 
the inheritance: the ſame conftruftion 
where à legacy is given out of a mixed 
fund of Ba ce perſonal eſtate at a cer- 
tain time, or to be paid at a certain time 


512 

If the infant had ſurvived the year and half, 
though the truſtee was dead before, ſhe. 
would have been intitled to the legacy; fo 
likewiſe if ſhe had died after the time 
aforeſaid, and before cighteen, of mar- 
riage, her repreſentative would have been 
intitled ibid. 

Where a legacy charged on real eſtate is 
clearly intended as a portion, the court 

s as far as it can to hinder the raſing it 
out of land for the benefit of repreſenta- 
fives | ibid. 

Vide title Conditions and Limi- 

tations, 379- 

Lide title Deviſes, under the di- 
viſion, Where a deviſe ſhall or 
ſhall not be in ſatisfattion of a 
thing done. 425. 


Legacy veſted, Vide title Heir 
and Anteſtoz. 


Vide title Injunction. 


| 


% 
&. 


—_—_— 


- Maintenance koz Children, 


HERE there is a falling of ſtock 
without the neglect of the trullee, he 
is not liable to make good the deficiency,” 
but is anſwerable only as far as the value, 
eſpecially where it was ſpecific ſtock 513 
Where a father is ſufficiently competent, the 
court will give no direction with regard to 
an infant's maintenance 515 


Vide title Poztions, under the di- 
viſion, At what time they ſhall 
be raiſed. | 


Jide title Cuſtom of London, 


Marriage. 
Where it is clandeſtine. Page 515. 
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deſtine marriages, not only introdu&ive of 
great miſchiefs, but lays courts of judica- 
ture under great difficulties page 515 
The ſentence of the ccclefiaſtical court can. 
not be reverſed in a ſummary way, but by 
apveal only to proper judges; nor can a 
prohibition to that court be granted upon 
a petition; by motion and proper ſuggeſ- 
tion it may 516 
An injunction does not deny, but admits the 
juriſdiction of the court of common law ; 
and the ground on which it iſſues is, that 
they are making uſe of their juriſdiftion 
contrary to equity ibid. 
So where a truſtee is ſuing in the eccleſiaſtical 
court for payment of ceſtuique truſt's le- 
gacy into his own hands, or in the caſe of 
a portion, where the huſband is ſuing for 
it there, before a ſettlement is made; this 
court will, upon the ſame grounds, re. 
{train them from proceeding ibid, 
The power of this court over infants reſulted 
back to them upon the diſſolution ot the 
court of wards and liveries, by the ſtatute 
of the 12 Car. a. ibid. 
Though this court cannot on petition prohi- 
bit the eccleſiaſtical court, yet they will re- 
ſtrain a perſon who has married a ward of 
this court clandeſtinely, from proceeding 
on an excommunication either againſt the 
infant or his guardian 517 
Though a ward of the court is married with 
the conſent of his friends, yet there muſt 
be an application here for an increaſe of 
maintenance, and a ſuit in the eccleſiaſtical 
court for that purpoſe is improper ibid, 


Vide title Conditions and Limi⸗ 
tations, 376. 4 
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Viae title Agzeements, Articles, 


and Covenants. 


Maſter and Servant. 


What remedy they have againſt each 
other. Page 518, 


The plaintiff's ſon was put apprentice to the 
defcndent for ſeven years, bur quitted him 
on being miſuſed, and on the defendant's 
proceeding at law on a bond given by the 
plaintiff, he brings a bill for an injunction, 
and for the delivery of the bond 518 

A court of equity has no juriſdiftion in mat- 
ters of this natnre, but belongs to juſtices 
of peace, and therefore the plaintiff was 


ordered io pay coſts at law and in this 
court ibid. 


Miſuſer of an apprentice is not a foundation 


for coming into a court of equity; for if 
an action is brought by a maſter againſt the 


father of an apprentice, for a breach of 
* covenant 


The want of a ſufficient law to reſtrain clan - | 
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covenant in quitting his ſervice, if a miſ- 


uſer appears, this is no breach page 518 | 


Melne Py)ofits. 519. 
Vide title Occupant. 


Money. 


If you move for an application of money 
placed in the Bank, by a former order, 
you mult not only have a certificate that 

the money was paid into the Bank, but 
that it is actually there at the time of the 
motion ibid. 


Moꝛtgage. 
Of cancelled ones, 


Tf a mortgage is found cancelled in the poſ- 
ſellion of the mortgagee, it is as much a 
releaſe as cancelling a bond, but there 
muſt be ſome deed to revelt the eſtate in 


the mortgagor 520 
bat will or will not paſs by it. 
Vide title Fixtures, 477. 


Mere a perſon who wants to redeem, 
muſt do equity to the mortgage before 
he <vill be admitted. Page 477+ 

Where a firſt incumbrancer by judgment has 
likewiſe a mortgage, though there is ano 

ther judgment prior to the mortgage, yet 
if the mortgagee had no notice of it, the 


court will not direct a ſale of the eſtate in 


favour of the creditar upon the {ccond 
judgment, unleſs he will pay off the prig- 
cipal and intereſt hath of the firſt judgment 


and mortgage ibid. 
Vide title Tenant by the Cour: 
tely. 


Jide title Heir and Anteſtoz. 


- 
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Ne exeat Regno. 


} we writ of ne exeat regno, which was 
originally confined to ſtate. affairs, is 
now very properly uſed in civil caſes, but 
then to induce the court to coptinue it till 
the hearing, the plaintiff muſt ſhew the debt 


he demaggi ig cettain 521 
Next af Kin, 


Vige title Jointenants and Te: 
nants in Common. 


| Notice, 

Plea of a Purchaſer without notice over 
rule d. 5 22. 

A. deviſes the eſtate in queſtion to B. in tail 


remainder to C. in fee; the bill brought 
by the heit of the body of B. for deeds 


dants plead that they are purchaſers for a 
valuable conſideration from C. and had no 
notice of the plaintiff's title page $g21 
Where the defendants claim under a convey- 
ance, in which there is an eſtate tail prior 
to the eftate under which they purchaſed, 
it is incumbent on them to ſee if that eſtate 
is ſpent, and therefore the court over-ruled 
the plea _ 


Vide title Conditions and Limi⸗ 
tations, under the diviſion, Do 
are to take advantage of a con- 
dition, or will be prejudiced by 
it. Page 384. 


Vide title Fines and Recoveries, 


Oath. 


Vide title Evidence, Witneſſes, 
and P?oof, under the diviſion, 


— 


eſſe, &c. 450. 
Vide title Alien. 23. 


Octupant. 524. 


A Being ſeized of a church-leaſe ta him 
+ and his heirs, during three lives, by 
ſettlement before marriage limits it to the 
uſe of himſelf for life, and to his firſt and 
every other fon in tail male: a perſon. may 
take ſuch eſtate ſo granted in fee, deter- 
minable on lives, by way of remaipder as 
a ſpecial occupant £24 
The rule in equity is the ſame as at law, as 
\ treſpaſs will not lie for meſae profits till 
| poſſeſſion recovered; ſo neither can a bill 


525 

An executor is not compellable here, or at 
law, to tate advantage of the ſtatute of 

| Upaitationg | 526 


Oklice. 


Vide title Bankrupt, ex parte. 


Butler and Purnel. 210 & 415 


1H 2 Papiſk. 


and writings, and poſſeſſion: the defen- 


Of examining witneſſes de bene 


be brought for an account thereof tilt then, . 
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Papiſt. 

BILL to diſcover whether A. under 
whoſe will the deſendant claimed, was 

a papilt at the time of a purchaſe made b 
A. of the eſtate from the plaintiff's anceſ- 
tor ; the deſendant pleads as to the diſcos 
very of the ſtatute of the 11 & 12 W. g. 
by Which, if A. was a papiſt, ſhe was dif- 
abled to take page 526 
The court ſaid, under the rule, a man is not 
, obliged to accuſe himſelf, is implied, that 
be is not to diſcover a diſability in him- 
_ ſelf; and as A. would not have been obli- 
ged to diſcover, the defendant, who claims 
under the ſame title, is intitled to the ſame 
privileges, and takes the eſtate under the 
ame circumſtances: the plea allowed ib. 
The bill ſecks a diſcovery whether one 
Southcote, was not a perſon profeſſing the 
peril religion beſbre he conveyed the 
rechold and copyhold eſtates to the de- 
fendant, in the bill mentioned, as a pur- 
_ chaſer thereof | 528 
A plea. of the ſtatute of the 11 & 12 W. 
for preventing the growth of popery, 
far as it goes to the diſcovery, whether 
Southcote was a papiſt, allowe 
Penal laws are not to be conſtrued according 
to rules of equity 537 
A deviſee from a papiſt, by reaſon of the 
penal law which would affect him, from 
the incapacity in the deviſor to deviſe, is 
not compelled to diſcover whether the de- 
viſor was a papiſt 538 
The rule of law is, tha: a man ſhall not be 
obliged to diſcover what may. ſubje& him 


to a penalty, not what muſt only 539 
The defendant Moreland's plea to the diſco- 
very of the title deeds, diſallowed ibid. 


Every heir at law has a right to inquire by 
what means, and under what deed he 1s 
difinherited, and a plea therefore to ſuch 
diſcovery will not be allowed ibid. 

An heir before he has eſtabliſhed his title at 
law, may come here to remove terms out 
of the way, which would prevent his re- 
covering there, and may alſo come here 
for the production and inſpeRtion of deeds 
and writings . 


Paraphernalia, 
Jide title Dower and Jointure. 
A 440. 
Parol Agzeement, 
Vide title Partition, 
Parol Evidente. 


YL] 


ibid. 


540 


| 


Vide title Cuſtom of London, 


Page 407. 


2 0 Parſon”... 
| ide Ine ' Bankrupt, ex 
Mermot. 196. 
Parties. 
Jide title Bill. 290. 


Mary and Suſan Jack ſon, the daughters and 
co. heirs of qt ow being ſeiſed in 
fee of certain lands, the former married 
Thomas Ingram, and the latter William 
Rutle, and by, a mutual agreement be- 
tween their huſbapds in 1696, a part.tion 
was made of the ſaid premiles — 
them, and the heirs of Mary and Suſan, 
by which each of them agreed to take one 
part thereof, which they did, and entered 
into poſſeſſion, and Suſan now holds ſuch 
of her ſaid premiſes by virtue of the par- 
tition, and Mary enjoyed her part till her 
death, and being at the time of the parti- 
tion ſomewhat larger than Suſan's, Mary, 
in conſideration thereof, paid.the taxes and 
levies charged upon both page 541 
The huſbands are both dead, and the bill is 
brought againſt Suſan Rittle to confirm the 
diviſion of the ſaid eſtate; the agreement 
of the huſbands could not bind the inhe- 
ritance of the wives, nor is a long enjoy- 
ment under it of any force, unleſs it had 
been originally the agreement of the wives, 
but Suſan Rittle conſenting to the enjoy- 
ment of the ſeveral parts of the faid pre- 
miſes, that have been held in ny it 
was decreed that the plaiptiff and defen- 
dant ſhould take in ſeveralty accordingly 

| 4.8 542 
A parol * for an equality of parti- 
tion of a long ſtanding by perſons who 
had a right to 2 and acknowledged 
by all the parties to have been the actual 
agreement, and accordingly put in execu - 
tion, will be eſtabliſhed by this court ibid. 
If a jointenant upon equality of partition, 
thinks proper to accept of a contingent 
uncertain advantage, where one moiety o 
the lands is of ſuperior value to the other, 

it will not vacate the agreement ibid. 


Perſonal Eſtate. 
Vaide title Rents, 
| Vide title Real Elate, 


| | Pin-money + 
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Plantations. 


This court has no juriſdiction over lands at 
St. Chriſtopher's, and a demurrer will lie 
to a bill brought here, for the delivery of 
poſſeſſion of lands there page 544 
Lands in the plantations are no more under 
the juriſdiction af this court, than lands in 
Scotland f ibid. 
An infant may bring a bill for an account of 


rents and profits againſt a perſon who | 


keeps poſſeſſion after the death of the in- 
fantẽ's anceſtor ibid, 


Demurring for want of juriſdiction is infor- 


mal and improper; a defendant ſhould 
_ plead to the juriſdiction ibid, 
Plantations originally members of England, 
' and fubjeR to the laws thereof, unleſs in 
ſome culloms, which they have a power 


of making | ibid. 
Plea, 
Vide title Alien. 
Fide title Anſwers, Pleas and 
Demurrers. 


Vide title Papiſt. 


Fide title Purchaſe, under the 
diviſion, Purchaſers without no- 
- Face. | 


Policy of Jnſurance, 


If a policy of infurance differs from the la- 
bel, which is the memorandum or minutes 
of the agreement, it ſhall be made agree- 
able to the label 545 
It is not a ſufficient ground for coming into a 
court of equity, that an inſurance is in 
the name of a truſtee, unleſs he refuſes the 
_ceſtuique truſt his name, in an action at 


w , 47 

If a ſhip is decayed, and goes to the . 
place, it is the ſame as if repaired at the 
place from whence the voyage was to com- 
mence, and no deviation ibid. 


Where there are the words at and from a 


| place to England, firſt arrival of the ſhip 
2s implied, and always underſtood in po- 
licies kev. fes 548 
An agent for the owner of a ſhip, when he 
' Fetches the policy, is not obliged to com- 


pare it with the label ibid. 
Poztions. 
At what time portions ſhall be raiſed, 
or reverfionary eftates, or terms ſold 
for that purpoſe. I 


Where there- is a term for years for raiſing 
daughters portions, payable at à certain 


\ 
* 


| 
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time, and a, veſted intereſt, they (hall not 
ſtay till the death of father and mother ; 
but the court will lay hold ak the ſhighteſt 
circumſtance in a ſettlement, that ſhews an 
intention to poſtpone the raiſing them in 
the life of the father and mother page 549 
Directing a groſs ſum to be raiſed, does not 
| imply that it ſhall be raiſed. at ance, for, it 
may be raiſed out of the rents and; profits, 
| and ſo laid up till it amounts, to. that ſum 


0 

The court lays great ſtreſs upon a 2 
time being appointed ſor the payment of a 
portion, and has enlarged the power of 
truſtees to raiſe it within the time L 
Where there is a power to, charge an = 
with a graſs ſum, it, implies. a. power to 
charge an eſtate with intereſt likewiſe 552 
The principal of a portion to be paid to ſons 
at twenty- one, to daughters at twenty-one 
or marriage, with intereſt at gl. per cent. 
per ann. from the, death of the ſather to 
the payment. thereof: the iatereſt ought 
not to accumulate till the portions are 
payable, but to be paid annually; for it 
is given as a recompence in the mean time, 
till the principal becomes due 553 
Whether a portion charged on land, be given 
with or without intereſt, by deed or by 
will, if the perſon dies before it becomes 
payable, it ſhall ſink in the eſtate, 555 
The caſe of Cave v. Cave, 2 Vern. 308. is 
intirely miſtaken by the reporter ;, for as 

it is ſtated in the regiſter, which was 
ſearched by lord chancellor's order, it is. 
impoſſible there could be that queſtion in 
the cauſe, which the book ſtates 556 

A portion given to one, payable at a certain 
age, and if he dies, limited over to an- 
other, without mentioning any age, if the 
firſt dies before the time of payment, it 
veſts in the ſecond immediately ibid, 
Jackſon v, Farrand, 2 Vern. 424, is an ano- 
malous caſe, and in the cauſe of Cotton 
v. Cotton, lord chancellor declared -he 
ſhould lay no ſtreſs upon it ibid. 
Where there is a power of charging intereſt, 
it ſhall be conſidered as maintenance, for 
giving intereſt is the ſame thing as giving 
expreſs maintenance ibid. 
If a younger brother has a proviſion under a 
ſettlement, and lives with the elder, whoſe 
eſtate is charged with the portion, he ſhall 
have an allowance for his maintenance out 
of the intereſt due ö ibid. 


Rule as to the conſideration. 


| | 

Vide title Bankvupt, ex parte 
Marſh, under the diviſion, The 
conſtructian of the Statute of the 


21. Fac. I. with reſpect to bank- 
ad, Mn Sag Bs rupt's 
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it, poſſeſſion of goods after of- 
Sgrment. 158. ; | 
Power. 
Whether well executed or not. 


J. c. by will deviſes the produce of 10001. 
S. S. Nock to F. C. for life, and gave him 
„ power to diſpoſe of 400l. thereof, by 
day writing ſigned in the preſence of three 


 witneffes; and if F, C. made no appoint- 


ment, the gool. deviſed over to a charity: 
F C. made his will, gave ſeveral legacies, 
and then deviſes the reſidue of his perſonal 
eſtate among his neareſt relations: held to 
| be no execution of the power, and that 
the 4ool. did not paſs by the deviſe of the 
rehque _ page 558 
Parol evidence not allowed to prove F. C's 
intent to diſpoſe of the 400l. ibid. 
A perfon may execute a mo without re- 
— but neceſſary he ſhould mention 


ate which he difpoſes of 559 
Frethokd lands will only paſs by a deviſe of 
' all bis lands, and not copyhold, unleſs 


teſtatot has nothing but copyhold : leaſe- 
hold, if there arc no other, will paſs by 
the words lands and tenements 560 


of the right cxecution of a power, and 
where the deft of it will be ſup- 
ET Ro is” 
It was agreed, in conſideration of goool, of 
the ion 1 to the father of the de- 
nt on 


is marriage, that he ſhould 
be put into immediate poſſeſſion of part 


of the eſtate; and as to the remainder, it | 


was to be fettled on the father for life, 
with a er for him to make a jointure 
of ſuch of the lands as he thought proper, 
not exceeding 600l. per ann. remainder ta 
the ſon in tail, remainder over, and the 
ſettlement was made accordingly 561 
By deed of the 5th of May 1525, Hervey the 
father, before his marriage with the plain- 
tiff his ſecond wife, conveys an eſtate of 

- 9ool, per ann. to truſtees, in truſt to pay 
200]. clear, as pin-money to the intended 
wife, and if ſhe ſurvives him, to pay her 
300l, per ann. rent-charge for her join- 
ture ibid. 
After marriage, he by a ſecond deed gives 
her another g3ool. per ann. clear, as a fur- 
ther proviſion by way of jointure 561 
By a deed of the 15th of January 1731, as 
a further — for the wife, and in 
execution of the power, he conveys all the 
ſaid premiſes to the ſame truſtees to raiſe 
the farther ſum of 100]. for pin money, 
and the neat ſum of Gool. per ann. az a 
proviſion for her in caſe ſhe ſurvives her 


i 


| 


buſband, in bar of all other proviſions be- 
fore made; and in this deed is the follow. 
ing declaratory clauſe: It is hereby de- 
clared and agreed by and between, &c. 
that it is the intention of this deed, and of 
the preceding ones, to fecure a jointure to 
his then wife, not exceeding 6001. per 
ann. : page 562 
The plaintiff having furvived her buſband, 
brings her bill againſt his ſon, and the 
truſtecs under the feveral deeds, to 
have the benefit of theſe proviſions, all or 
ſome of them: the defendant and the 
truſtees were decreed to convey to the 
plaintiff a jointure, not exceeding Gool. per 
ann. but to be made liable to taxes, repairs, 
| &c. ang to hold and enjoy the ſame agaiaft 
the deſeudant, &c. during her life ibid. 
A cquveyance to make # jointure ought to be 
do the wife herſelf, * not to truftees 563 
* court of equity will ſupply a defettive 
execution of à power, as well in the cafe 
of younger children and a proviſion for a 
wile, as in favour of nechaberg or cre- 
ditors * ibid, 
Lord chancellor on « rehearing, ſtill con- 
tinuing of his former opinion, confirmed 
his decree in toto 504 
In aiding the deſective execution of a power, 
Either for a wife or child, its being in- 
tended for a proviſion whether voluntary 
or not, will intitle this court to carry it 
into execution in aid. of a wife or child, 


— 


though defeftively made 567 
That a 5. or child, who come for the aid 
of this court, to ſupply a deſective execu- 
tion of a power, mult be totally unpro- 
vided for, is not the right rule; but that a 
huſband or father are the proper judges 
what is a reaſonable proviſion, is a good 
and invariable rule 568 
As the plaintiff has not the proviſion ſtipu- 
lated for her, ſhe muſt be conſidered as 
totally unprovided for, and therefore, ac - 
cording to the rules of equity, intitled to 
be aided in carrying a defeftive proviſion 
into execution | 569 
Suppoſe there has been an exceſs in the ex- 
ecution al a power, as where a man leaſes 
for forty years who could anly do it for 
twenty-one, this is void only for the ſur- 
plus, and good withun tbe limits of the. 
power | ibid. 


NVide title Charity, 356, 

Vide title Power and Jointure, 
| 440. 

| Pyoceſs. 


—_ 
- 


Vide title Arreſt, 55, 
© Vu: 
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- Ptochein Amy. 


A prochein amy need not be a relation, but 
muſt be a perſon of ſubſtance becauſe 
liable to coſts page 570 


Pꝛohibition. 
Vide title Marriage. 515. 


Purchaſe, 
Of purchaſers without notice. 571. 


A man who purchaſcs for a valuable conſi- 
deration, with notice of a voluntary ſettle- 
ment, from a perſon who bought without 
notice, ſhall ſhelter himſclf under the firſt 
purchaſer ibid, 

A man cannot defend himſelf in this court, 
as a purchaſer for a valuable conſideration, 
under articles only ibid, 

Where defendants plead a former ſuit, that 
the court implied there was no tule when 
they diſmiſſed the bill, is not ſufficient, 
they muſt ſhew it was res judicata ibid. 

A tenant in tail out of poſleſſion, cannot 
bring a bill to perpetuate teſtimony, till 
he has recovered poſſeſſion by ejectment ib. 

A bill dropped for want of proſecution is ne- 
ver to be pleaded as a decree of diſmiſſion 
in bar to another bill 571 

A finc levied by a termor for years is a for- 
feiture; but the reverſioner has five years 
aſter the expiration of the term to enter 

ibid, 

New aſſignees under a commiſſion of bank. 
ruptcy, on filing a ſupplemental bill, ſhall 
have the benefit of the proceedings in the 


ſuit commenced by the old aſſignees ibid. 


A purchaſer of an eſtate, after it has been in 
controverſy in this »urt, on filing his ſup- 
plemental bill, comes here pro bono et 
malo, and is liable to all coſts from the be- 
ginning to the end of the ſuit 572 


Whether lands purchaſed after a «will 
Jaſt by its 


If a man covenants to lay out a ſum of mo- 
ney in the purchaſe of lands, and deviſes 
his real eſtate before he has made ſuch pur- 
chaſe, the money to be laid out will paſs 
to the deviſee ibid, 

Where a perſon contracts for a purchaſe of 
lands after a will made, they will not paſs 
thereby, but deſcend to the heir at law 

7 
Where after making a will a perſon 1 
for the purchaſe of particular lands, if a 
ood title cannot be made, as the heir at 
aw cannot have the land, he ſhall not 
have the money intended to be laid out 


. 


| 


ibid. | 


Vide title Agzeements, Arti 
and Covenants. 11. 


Vide title Bankrupt, under the- 
diviſion, Rule as to aſſignees. 89. 


» 


Keal Cate. 
Where the perſonal ſhall not be applied 
ln exoner atis. 


L. the plaintiff's father, being ſeized 
+ in fee of ſeveral lands, deviſes them 
to his wife for life, and then to his for 
Robert and his heirs, and gives to the 
plaintiff a legacy of 101. to be paid to her 
in a twelve-month's time after his ſon Ro- 
bert ſhould come to enjoy the premiſes; 
and if Robert died before his mother, then 
that Henry, another ſon, coming to the 
poſſeſſion thereof, and ſurviving his mo- 
ther, ſhould pay the plaintiff 2ool. p. 573 
Robert and Henry died before the mother, 
but Robert left a ſon, againſt whom the 
bill is brought for the legacy: a decree for 
the legacy at the Rolls, with intereſt at 41. 
per cent, from a year after the death of 
the mother, and upon appeal to lord 
chancellor the decree was affirmed g7g 
Conditions in wills are often conſtrued ſo, 
from the nature of the thing itſelf, where 
the words merely of themſelves are not 
conditional ibid. 
Though a legacy is not expreſsly ſaid to be 
aid out of an eſtate, nor by whom, 
it has been conſidered as a charge thereon, 
where the general intent of the teſtator has 


appeared 5 

A condition will bind the heir, if the ati 
ſo takes effect as that he muſt claim under 
the anceſtor, as much as if the anceſtor 
had been in poſſeſſion ibid. 

The 10, oool. charged by lord Bingley, on 
the term of one thouſand years, ſhall not 
be paid out or his perſonal eſtate, but the 
land on which it was originally charged 
muſt bear the burthen of it ibid. 


Receiver. 
Rule as to appointing him. 


The court will not appoint a receiver of an 
infant's eſtate where there is no bill filed 


; 578 
Recoveries. 


[Vide title Agzeements, Articles, 
and Covenants, under the di- 
viſion, When to be performed in 


ccie. 2. 
Jp Vide 
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Fil: ride Fines and Ketove⸗ 
„ 473. 
. - Kelations. 


Fre vide Expolrion of ods. 
409. ; 


+. 


AA. deviſes lands to his wife for life, and af- 
ter her deceaſe to his ſon and daughter, 


o 


ween them, and the ſeveral iflues of 
their, bodies, and for want of ſuch iſſue, 
to his wife in fee | ge 579! 
This will not create'a croſs remainder, Which 
can only be raiſed by an implication ab- 
folutely neceſſary, which is not the caſe, 
here, for the words ſeveral and reſpective, 
_ effeQtually disjoin the title ibid. 
Croſs remainders have never in any caſe been 
adjudged to ariſe merely upon theſe words, 
in default of ſuch iſſue” 580 
J. A. deviſed his real eſtate to truſtees and 
their heirs, to the uſe of them and their 
heirs, upon ſeveral truſts therein after 
mentioned 581 
Theſe words, ſaid lord chancellor, are de- 
Elaratory of his intention, that the legal 
eſtate ſo given, ſhould be uſed to ſupport' 
all the truſts and limitations after declared, 
rt of which were to the after born ſons 
of J. H. and made ſuch a conſtruttion as 
lupported the intention, being of opinion, 
It was not inconſiſtent with the rules of law 
and equity ibid. 
Though contingent remainders by law muſt 
veſt during, or at the inſtant the particu- 
lar eſtate determines, yet it does not hold 
in the caſe of truſts: the ground the law 
toes upon is, that a freehold cannot be in 
abeyance, becauſe there muſt be a tenant 
of the freehold to perform ſervices, and 
anſwer all writs concerning the realty, but 
this objection is obviated in the caſe of an 
r eſtate, becauſe the truſtee is con- 
fidered as the tenant of the freehold to per- 
form ſervices, &c. | 590 
Where there are ever ſo many contingent li- 
mitations of a truſt, it is ſufficient to bring 
the truſtees only before the court, toge- 
ther with him in whom the firſt remainder 
in the inheritance is veſted tbid 
"The ſtatute of uſes was made to execute and 
bring the eſtate to the uſe; and after the 
- Katate, the ceſtuique uſe was ſeifet to the 
uſe at law, as before he was of the uſe in 
ity, but the neceſſities of mankind 
have obliged judges to give way to uſes 
not withſtanding 591 


Joby and Margaret, to be equally divided 
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deviſes, &c. were foreign ts the nottong 
of the common law, but were let in by 
conſtruction by judges themſelves, upon 

_ uſes, aſter they became legal eſtates p. 591 
Courts of equity have given the ſame power 
to ceſtuique truſts as to alienations, as if 
it was an uſe executed; his line therefore, 
if tenant in tail, bars his iſſue, and his 
recovery, remainders over e $01 
Upon a truſt in equity, no eſte Fg ef 
. gained by wrong, at there might of a 
legal eſtate ; therefore on a truſt in equity 
no eſtate can be gainel by diſſeiſin, abate- 
ment, or intruſion | ibid. 
There ate many inſtances where there would 
be mergers of legal eſtates, and yet courts 
bf equity have never ſuffered mergers of 
truſts . 
Uſes executed, and mere truſſs ſtand on dif- 
ferent foundations, and will not be go- 
verned by the ſame reaſoning ibid; 
Where à truſt is in its nature executory, it is 
© Incumbent on the court to follow the in- 
tention of the partics, as far as the rules of 
law will admit 5093 
Where the court makes iſe of the words ſtrict 
ſcttlement in an order, it implies a direc- 
tion to the maſter to have truſtees to pre- 
ſerve contingent remainders inſerted ibi. 
However improperly a will is penned, if the 
teſtator intended a ſtrict ſettlement, the 
court will direct accordingly ibid. 
All trufts are executory, nd whether a con- 
veyance be dire ded or not, the court muſt 
decree one, when aſked at a proper time 


The legal eſtate in truſtees will ſupport = 
tingent remaindeis over of a ol declared 
by will, where no conveyance is. directed 

ibid, 

Where an eſtate is limited to the anceſtor for 
life, and afterwards to the heirs-males of 
his body, the eſtates are connected, and 
make an eltate-tailin the anceſtor, where 
it is by the ſame conveyance: the ſame 
has been held where it did not ariſe by 
the ſame conveyance, but by way of re- 
ſulting uſe 


* 


95 
| Lord chancellor inclined to think that OY pong 


| 


Contingent uſes, ſpringing uſes, executory- | 


| 


ſulting truſt of a freehold, to ſupport con- 
tingent remainders of a truſt, might con- 
nett in the ſame manner with the limita- 
tion in tail, though not created together 
In a limitation to ſupport contingent remain- 
ders, it is not material to reſtrain it to the 
life of tenant for liſe of the land, provid- 
N. it be reſtrained to the life of a perſon in 
ein L 5 
There Cay be a reſulting truſt, under a truſt 
to fupport contingent remainders for the 
heir at law, in the ſame manner as under 
an executory deviſe £91 


r 
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In cubat caſes there may by remedy for 
rent in equity, oben none at law, 


598. 


A bill may be brought for rent where the re- 
medy at law is loſt, or very difficult, and 
this court will relieve on the foundation 
ot payment for a length of time page 597 


Reſulting Truſts, 
Vide title Allets. 59. 


Vide title Credito and Pebtoz. 
| 


392- 
Vide title Truſt and Truſtees, 


Kule of the Court. 
Vide title Money. 519. 


— 


Strivener. 


Vide title Bankrupt, ex parte 
Burchall, under the diviſion, 
The conſtruction of the repealing 
clauſe in the roth of queen Anne. 


441 
Separate Maintenance. 
Vide title Baron and Feme, un- 


der the diviſion, Cencerning ali- 
mony and ſeparate maintenance. 


272. 
Specific Legacy. 
Vide title Bill, under the diviſion, 
Bills of diſcovery, c. 285. 


Vide title Legacies, under the di- 
viſion, Ademption of it. 


Vide title Jnjungion, 
Vide title Commiſſion of Dele- 
gates. 357. | 
Spiritual Court, | 


Vide title Marriage, Hill v. 
Turner, under the diviſion, 


— 


Statute relating to Creditozs. 
Rule as to 13, Eliz, cap. 5. 


Vide title Bankrupt, Walker v. 
Burrows, under the diviſion, 
Rule as to affignees. 93. 


Statute of Frauds and Per: 
juries, 


Vide title Landiow andTenant, 


Vide title Agzeements, Articles, 
and Tovenants, 7. 


. Statute of Limitations. 
Rule as to that flatute, 282. 


Vide title Anſwers, Pleas, and 
Demurrers. 


Statute relating to Purchaſers, 
Rule as to 27 Eliz, cap. 4. 94. 


Vide title Bankrupt, under the 
diviſion, Rule as to aſſignees. 


Steward, 

Vide title Landlowd and Tenant, 
Surrender. 

Vide title Copyhold, 385. 


Tenants in Common, 


Vide title Jointenants and Te- 
nants in Tommon. 


Tenant by the Courteſy, 


Seiſcd in fee of a frechoid eſtate, 

« mortgazcs it, and afterwards ſhe in- 
termarries with B. A. dies, and the mart- 
gage is not redeemed during the e 

0 

This is notwithſtanding ſuch a ſeiſin in the 
wiſc, as intitles the huſband to be tenant 
by the courteſy of the mortgaged premiſes, 
for in this court, {aid lord chancellor, the 
land is conſidered only as a pledge or ſe- 
curity for the money, and does not alter 
the poſſeſſion of the mortgagor ibid, 
An equity of redemotion may be deviſed, 
anted, orentailed, and ſuch entail may 


| be barred by fine and recovery, and the 


Where it is clandeſtine. 


þ 


perſon intitled to it is the owner of the 
5 I land, 
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nad, 'ariff a mortgage in fee is conſidered 
as perſonal aſſeis page 605 
If a teflator, after deviſing all bis lands, te- 
nements, and hereditaments, forecloſes an 
equity of redemprion ona mortgage made 
to him in fee, ſuch eſtate will not paſs b 


theſe general words, of lands, &c. becauſe | 


a foreclofure is conſidered as a purchaſe 
158 ibid. 
A mortgage in fee, made after a deviſe of the 

estate, is in law a total revocation; in 

uity pro tanto only 606 
A huſband ſhall be tenant by the courteſy of 
the equitable eſtate of the wiſe ibid. 

n heir at law can oblige a tenant by the 

courteſy to keep down intereſt, as much 


_ as any other tenant for life ibid, 
Sir T. S. by will direfts his truſtees to con- 


vey a full fourth part of all his freehold 
Jands, &c. to the uſe of his daughterPriſcilla 
For life, and ſo as ſhe slone, or ſuch per- 
ſon as ſhe ſhall appoint, take and receive 
the rents and 2 thereof, and ſo as her 
buſband is not to intermeddle therewith, 
and from and after her deceaſe, in truſt 
for the heirs of the body of the ſaid Prif- 
cilla for ever 607 
This being an executory truſt, the wife took 
an eſtate for life only, and the huſband 


therefore not intitled to be tenant by the ö 


_—_ | ibid. 

In the caſe of a truſt eſtate for payment of 
debts, or in the caſe of an equity of re- 
demption, a huſbard may be tenant b 
the courteſy of an eſtate deviſed to the wife 
for her ſeparate uſe 

Where a truſt is executory, and to be carried 
into execution by this court, they will di- 
rect à conveyance of lands, not withſtand - 
ing they are gavelkind, to be made ac- 
cording to the rule of common law ibid. 


Tithes. 
Of a modus. 
Iſſues directed by this court to try a modus, 
though eſtabliſhed by two verdicts, the 


plaintiff intitled to his coſts at law only, 
and not in equity 610 


Trade and Merchandize. 


If the court of chancery retain bills where it 
is a legal demand, they mult judge upon 
the fats relating to ſuch demand, and, un- 


leſs doubtful, will not turn the parties 


612 


over to a trial at law 


If a perſon on whom a bill of exchange is 


drawn, fays in a letter to a drawer, it ſhall 
de 1 honoured and placed to your 
debit, this is an acceptance, and will make 
him liable, for a porol acceptance has been 


keld to be good, and ſo determined in a 


| 


2 


| 


| 


| 


, 


| 


| 


61 
The agreement aſter wards of the executrix 5 


caſe made for the vþidibn of the court of 
King's Bench, in the time of lord Hard- 
wicke chief juſtice page 618 
The payce of a note intitled to intereſt 
againſt the aceceptor, though no proteſt, 
for all the damage that can be had in ſuch 
a caſe is the intereſt 619 


Truſt and Truftees, 


What att of the truſtees ſhall defeat the 
truft, or be a breach of truft in 
7 hem, 


The court will not compel truſtees to join in 
a ſale, which will not only deſtroy con- 
tingent remainders, but all the uſes in a 
marriage-fettlement ; for whatever the old 
notion was, fatd lord chancellor, in re- 
gard to fuch truſtees, it is now held that 
they are guilty of a breach of truſt in join. 
ing to deſtroy contingent remainders, 
whether the ſettlement be voluntary, for 
@ valuable conſideration, or by will 614 

By ſettlement before marriage it was agreed, 
that 20001. in the ha of a truſtce, 
ſhould be laid out in land, to the uſe of 
the huſband for life, then to the wife for 
life, for her jointure, and to the children 

ally; and in cafe the huſband died 
without iſſue, to the wife in fee; and if 
he ſurvied, to him in fee 615 
The huſband and wife being neceſſitous, the 


the truſtee paid them Gool. on a releaſe, 


and their joint bond of indemnity, and af- 
terwards 4ool. more on the like bond, and 


a new agreement that the remaining 10001, . 


ſhould be laid out in the purchafe of an 
annuity, for the ſeparate uſe of the wile 
during the coverture, and in fee in caſe of 
ſurvivorſhip ibid, 
The iruſtee afterwards-paid the huſband this 
1000l. likewife ; he died without iſſue, 
and left the wife deſtitute : a bill — 
againſt the repreſentative of the truſtee tor 
this breach of truſt, and to be paid what 
ſhall be due to the wiſe for the 2000]. out 
of his per ſonal eſtate f ibid. 


In March yo, the maſter of the Rolls di- 


reed, that the wife ſhould be paid what 
ſhould be remaining due to her for the 
20001. and interelt, out of the truſtce's 
perſonal eſtate, ina courſe of adminiſtra- 
tion tid. 


foren appeal to lord chancellòr, he recom- 


mended it to the parties, from the hard- 
ſhip on one ſide, an the dangerous con- 
ſequences on the other, to find out a third 

way of modefating the affair 
the trulfee, io pay the Wife of the cuſtui- 
ue truſt an walleay of 100l. quarterly 
uring her life, tax-free, from Lady- day 
47377 


ser. 


r 


_— 


c 


A Table of the Principal Matters. 


1787 zud the coſis of the ſuit, made an 
order of the court page 613 


Vide title reviſes, vie v. Ivie, 


under the diviſion, hat words 
paſs an ęflute-tail. 429. 

Of reſulting truſts, and trufts by impli- 

cation. 

R. S. incumbent of the redtory of B. deviſes 
his perpetual a@vowſon, donation and pa- 
tronage of the pariſh church of B. and all 
glebe lands, profits, and appurtenances to 

the fame belonging, to G. S. willing and 
deſiring her to ſell and di ſpoſe of the ſame 

to Eaton College, and on their refuſal, to 
Trinity College, Oxford, and on the re- 
fafal to both thele ſocieties, to Yny of the 
colleges in Oxford or Cambridge, who 
who will be the beſt purchaſer ibid, 

Thert is in this caſe no reſulting truſt of the 
advowſon of B. to the heirs at law of the 
teſtator, but a deviſe of the beneficial in- 
texreſt therein to G. S. with an injunction 
only to ſell to particular ſocieties 618 

The general rule, thet Where lands arc de- 
viſed for a particular purpoſe, What re- 
mains after that purpoſe is ſatisfied, re- 
ſults, admits of ſeveral exceptions 619 | 

There can be no conſtructive truſt, but where 
the intent of the teſtator is apparent ; here 
willing and deſiring G. S. to ſell, &c. are 
more properly words of injunction than 
truſt 1 ibid. 

wnert a rea! eftate is deviſed to be fold Yor 

ayment of debts, and no more ſaid, there 
it is clearly a reſulting truſt 620 

The deviſee in this cafe, and not the heir at 

law, intitled to preſent on the avoidance 
that happens by the death of the * * 
ibid. 

W. H. by will deviſcs the perpetual advow- 
ſon of S. to W. C. &c. upon truſt to pre- 
ſent his ſon W. to this living, aad that af- 
ter the church ſhall next after his death be 
full of an incumbent, then to ſell the per- 
petuity, and a profit ariſing from 
kf dale, "firſt for the payment of debts, 
and the overplus he diſtributes in thirds to 
his daughters | 621 

The truſtees preſented W. the ſon, who died 
vefore the advowſon was fold, leaving a 
daughter an infant, ho by her next friend 
brings her bill, iafiſting, after debts and 

Ke peil, there is a reſulting traſt to 
the heir ät w of the teſtator in the ad- 
vowſon __ #bid, 

Lord Chancellor was of opinion, 'the whole 


legal "eſtate was (deviſed away, and that | 


+ Where was no reſulting truſt for the heir at 
law- 4 ibid. 


— 


þ 


; 


A dommon law, where zu eſtate is deviſed I 


to truſtees and their heits, the whott is 
gone from the heir, but in Equity there 
may be a beneficial intereſt remaining to 
the heir upon the truſt . page 522 
A certain rule in equity, that where an eſtate 
is charged with an ſatdtabrance, or pay- 
ment of creditors, and after ſuch chuge 
or payment the ſurplus is given over, the 
whole property veſts in the reſiduary lega- 
tee ibid. 
The right of the heir to the equity of re- 
demption of an eſtate, though debts and 
legacies will exhauſt the whole, is not 
founded upon his election to redeem or 
ſubmit co a ſale, but upon the ownerſhi 
he has of the eſtate p ibid. 
If A. feiſed of an advowſon, bt alfo incum- 
bent, and devifes it, the deviſce on his 
death is intitled nominate 6 
If the ownerſhip and property of the advow- 
ſon be in deviſees, that they, and not the 
heir at 4aw, nominates, is a conſequence 
of fach ownerſhip; nor will it make my 
difference, whether the deviſce has the 
advowſon in him 28 a perſonalty, or a te- 
alty ibid. 
Truſtees poſtponing, or accelerating the ſale 
of eftates deviſed to them, will make no 
alteration in favour of the heir to the pre- 
qudice of the ceſtuique truſts ibid. 


Of trufts to attend the A 
Vide title Credito and Debtoz 
Page 392. ; - 


, 


Of truſtees hot to account, and 
what allowances to haue. 


Vide title Maintenance fo2 Chil: - 


dren. ; 
Vide title Evidence, UWitneCes, 
and Pꝛook. 450. | 


* 


Voluntary Deed, 
The Met thereof. 


THE court will not decree a voluntary 
conveyance to be delivered up to 2 
purchaſer for a valuable conſideration, 
unleſs obtained by fraud 625 
A voluntary deed kept -by a -perſon, and 
never cancelled, will not be ſet alide by a 
ſubſequent will ibid. 
A father by ſettlement grants to his five 
daughters 4000l. apiece, but io provide 
againſt the event of the refidue's being of 
— value, binds himfelf in 28, 00l. to 
ure the ſurplus over and above the 
20,0001, This muſt be conſidered in the 
nature 
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, nature of a bond to the daughters, and 
will take place againſt all voluntary claim- 
ants ; otherwiſe as to creditors for a valu- 


626 


_— 


able conſideration 


= Ulury. 
Vide title Catching Bargain. 


Vide title Bankrupt, ex parte 
Thamſon, under the diviſion, Rule 
as to drawers and indorſers of 


bills of exchange. 

 WUIL. 

The pour of this court over the Prero- 
gative court. 

HERE a perſon is ſole deviſee of 


the real eſtate, and one of the wit- 
neſſes to the will, reſides altogether abroad, 


page 


upon a commiſſion granted to examine ſuch | 


witneſs, the court will at the ſame time 
make an order that the original will be de- 
livered out by the proper officer of the 
8 court, to a perſon to be named 
y the party, praying the commiſſion, that 
it may be oarried out of the kingdom, he 
tir it giving ſecurity to be approved by the 
judge of the .prerogative court, to return 
the ſame 627 
The court of Chancery, where neceſſary, will 
make an order upon the prerogative office, 
to deliver a will to the regiſter's office in 
Symon's Inn, and to lie there till the court 
of Chancery has no further occaſion or it 

*. | 28 

The court of Chancery, upon motion, or- 
dered the prerogative office to deliver a 
will to be — in Glouceſterſhire, under 

2 commiſhon from the court of Chancery, 
and would not ſuffer an officer of the pre. 


rogative court to attend the execution of | 


the commiſſion ibid. 


The validity of a probate, where exa- 
minable. 


A bill for a perpetual injunction to ſtay pro- 
ceedings in the prerogative court for con- 

' troveriing the will and codicils of John 
duke of Buckinghamſhire, after the deter- 
minations already had; the injunction be- 
fore granted made perpetual ibid, 
An admiſſion by a party concerned in matters 
of fat is ſtronger than if it had been de- 
termined by a jury, and facts are as pro- 
rlyconcluded by admiſſion as by trial 629 
Where parties are diſſatisfied with a probate, 
this court will ſuſpend their determination . 
till a trial has been had of th diy | 

a proper court ; 


This court cannot determine the validity of a 
probate adverfarily ; but if it comes here 
incidentally, and, that incident is admitted, 
they way determine it, and hold the par. 
ties bound by their admiſſion page 639 


| There is no difference between parties admit. 


ting things' proper to be determined by 
the court in which the admiſſion is made, 
and admillion of things cognizable in an- 
other court, but they are cqually bound ib. 
An 1n{ant, unleſs new matter, or fraud, or 
colluhon appears, is bound by a decree 
made for his benefit; and with reſpect to 
perſonal eſtate, except for the cauſes before 
mentioned, the parol never demurs 641 
Where there is a decree for the benefit of an 
infant, and he dies, his executor, though 
it may be for his own benefit to do ſo, ſhall 
never diſpute that decree ibid. 


Vide title Legaties, under the di- 
viſion, Ademption of it. 


Vide title Evidence, Witneſſes 
and P2oof, under the diviſion, 
Where parol or collateral evi- 
dence will or will not be admit- 


ted, fc. 


Vide title Power, under the divi- 
ſion, Of the right execution of a 
power, and where a defect there- 
in will be ſupplied. 

Witneſs. 
Vide title Evidence, Witneſſes 
and Pꝛoot. 
Wozds of Limitation, 
; Vide title Deviſes. 


Wows., 
Vide title Expoſition of Mozds. 


Writ, | 
Of the de homine replegiando, and 
ö ts Fer. 


The writ de homine replegiando is an origi- 
nal writ, and the party may ſue it out of 
right, and if it is once iſſued, this court 
cannot ſuperſede it ; but if the party who 
ſues it out is not intitled, it muſt be plead- 
ed to below 633 


— 


Vide title Ne Exeat Regno. 
IS. 
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PREFACE 


T may not be iniproper to acquaint the public with my reaſons for 
I dropping the plan I ſet out with, in my firſt volume, of ranging the 
caſes under their particular heads of equity, in an alphabetical ſeries : 
in the firſt place, the benefit reſulting from it is by no means equivalent 
to the immenſe labour and trouble it requires to reduce them to ſuch 
an order ; and in the next, I have been informed; that ſome of the 
molt eminent practiſers in the law have expreſſed their diſapprobation of 
it, and concur with me in thinking it did by no means anſwer my 
intention, conſidering the length of time it neceſſarily took up to me- 
thodize them in this manner, | 

It cannot be ſuppoſed that gentlemen who are in buſineſs can find 
leiſure to read a work regularly through, as a digeſt or ſyſtem of equity; 
and therefore, inſtead of purſuing this ſcheme, I have taken care to 
make a mY large and copious table of principal matters, which I flatter 
myſelf, will effectually ſupply the place of it; and that each caſe will be 
ſo fully and clearly abſtracted in this table, together with the points that 
may ariſe in it, that it may ſafely be cited from thence, if the perſon 
who has immediate occaſion for it, ſhould not have time to read it at 
large in the body of the work. 


- The caſes in my ſecond and third volumes following in a ſucceſſion 
of time, according to the reſpective years in which they were heard, have 
enabled me to ſend them much ſooner to the preſs, and to anfwer the de- 
mand of the public for the remainder of theſe Reports; for as my bookſel- 
lem have informed me, great numbers of the profeſſion have declared they 
will not purchaſe the firſt volume; till they ſee the whole work is com- 
plete, which with the other reaſons aſſigned, I apprehend, will fuffi- 
cently juſtify me in laying my original plan entirely aſide. 


Io prevent miſtakes with regard to the ſtate of the caſe, or the decree, 
[ have been at the trouble and expence of comparing my notes with the 
regiſter, and have in thoſe inſtances where 1 thought it was neceſſary, 
taken the tate of the caſe from thence, and in ſome of the moſt material 


tave given the ſubſtance of the decree, which I imagine muſt naturally 
| A 2 reflect 


P REF A C E. 


reflect light upon the caſes themſelves ; but it has not always been in 
my power to do this, for where the court have been of opinion to diſmiſs 
the plaintiff's bill, the regiſter has only made a minute of the diſmiſſion, 
and the caſe at large has not been entered in the report office, the parties 
in the ſuit not chuſing to be at the expence of it. | 


In anſwer to the objection that may be made to my ſetting forth 
ſometime the dechrations of lord Hardwicke, and his decrees, fo much 
at large, I hope it ſufficient to fay, that if it is an error, it is more excuſ- 
able than to add at the end of the caſe, which frequently occurs in other 
books of reports, and ſo the court decreed accordingly, or words of the 
like import; for it is very obvious, that ſuch a looſe and general expreſ- 
ſion muſt ſhut out a ny conſiderable light, which would naturally have 
elucidated the caſe itfelf, if ſuch parts of the decrees had been taken 
ccc 
caule. 

I am aware too, another objection may be made to caſes of practice 
occurring ſo frequently in the courſe of this work; but I hope the 
eminent practitioners of the law will pleaſe to remember, what diffi- 
culties they had to encounter at their firſt ſettng out in the profeſſion, 
and pardon me for inſerting theſe caſes, which are publiſhed merely for 
the ification and inſtruction of ſtudents and young council, who, for 
want of a guide to conduct them in their long and tedious journey 

Weſtminſter-hall, often wander out of the way, and-are ſome 
time, at leaſt, loſt and bewildered in the labyrinths of the law, before 
they are able to get into the right road. 


Where a caſe is very long from the number of particulars it conſiſts 
of, I have thought it more adviſeable to give the — of it in the 
table of principal matters, rather than run out the marginal notes to an 
immoderate length, eſpecially as they muſt neceſſarily be in a ſmaller 
character than the body of the work, and ſtrain the eyes more in reading 
them. . | 


I think it incumbent on me to take notice, why I have not troubled 
the judges with an application for their imprimatur : they could not, 
from their ſituation, be ſuppoſed to examine the manuſcript with any 

accuracy before it was printed; and therefore to ſolicit them to give the 
ſanction of their names to a performance, with which they were intirely 

unacquainted, in my opinion would have been paying their lordſhips 2 

very ill compliment; and however flattering the approbation of the 

t men of the law, who now ſo eminently adorn the courts of juſtice, 
might be to the author, and whatever weight and authority it might 

have given to this work, or honour it might have reflected upon it, I 

choſe rather, after a complete and candid examination of theſe Reports, 

they ſhould cither rife or fall in the eſteem of the public, according to 
their real and intrinſic merit only, "ESE 


_ TV. CO 


| larly happy, if I have in ſome meaſure, at leaſt, done j 
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ESE FACE 


I take the li of mentioning, for the ſake of thoſe 2 
whoſe practice lies chiefly in the courts of common law, that during 
time lord Hardwicke preſided in Chancery, ſeveral very material points 
of law, which incidentally aroſe in ſome of theſe caſes, were determined 
by him with the utmoſt preciſion, and in a very maſterly manner, 


A very ingenious friend of mine having furniſhed me with lord Hard- 
wicke's argument in Midgleton and Crofts, when he delivered the 
opinion of the court of King's Bench in that caſe, I have added it at 
the end of this volume by way of appendix. 


In Sir John Strange's Reports, there is only a ſhort ſketch, or rather 
the outlines of his lordſhip's argumeat ; and as I have been enabled to 
give it to the public at large, I flatter myſelf it will ſufficiently plead my 
excuſe for introducing it here. | 


No care or pains have been wanting to make this work complete; 
and I am perſuaded, from the known candour and humanity of the 
profeſſors of the law, that they will have the goodneſs to overlook any 


failings or imperfections. 


Quas aut incuria fudit, 
Aut humana parum cavit natura. 


Before I conclude, permit me to add, that I ſhall think 


elf pecu- 
ice to the 
determinations of the great man whoſe name is prefixed to this work, 
and who, whilſt he lived, was an ornament of the preſent, and will 
be a moſt illuſtrious pattern to all ſucceeding ages. 
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atair, which might otherwiſe remain in the dark, if left 
Ex 


to a general one. 


. Caſes argued and determined in the 
[2] 


Bats. own — Er parte Rook. 
this cone ver | ORD Hardwicke faid, the power of the court of 
Chancery as. to- juſtices of .the peace extends oniy to 


"_ - 
is confin : Ie . . 
merely to the the putting them in commiſſion ; but after they are once 


putting them in in the commiſſion of the peace, this court has no right to 
commiſſion, and punifh them for any mal-behaviour ; the only redreſs is 
eannot puniſh to move the court of King's Bench for an information, 


them for mal- 


e and afterwards the complainants may apply to this cout 
which is the to turn them out of the commiſſion; and his lordſhip Þ 


5 e Bene thereſore diſmilſed the petition. 
7. 


C4 4 Anonymous, Eaſter Term 1737. 
Ho gone for s ] 2 RD Hardwicke ſaid, where there has been an order 


over indefinitely L that a cauſe ſhould ſtand over indefinitely ; it does 
— 2 not imply that the cauſe is put off only to the next term, 
DEXT term. 

Caron 5 Davy v. Barker. 


2 
A mortgagee 2 court will not allow a purchaſer to oblige x 
£131 he is Tu | 
atichedas nt * 
the poſſeſſio 
1 4 purcha ch fer. | 
Cazn 6 | Cook v. Martyn. 


, O* the 16th of September 1725, John Martyn made 

| his will, in which he ſays, I give all my South 

« Sea bonds, &c. in truſt that my executrix pay 

« unto my ſon John Martyn, the ſum of gol. per ann.” 

and then gives a legacy of 1ool. to a niece, and ſeveral 

other pecuniary legacies ; all which I dire& to be paid 

within ſix months after my wife ſhall have made a final 

end of an affair depending with relation to a particular 

eſtate; and gives all the reſidue of his eſtate to his wife, 
and makes her ſole executrix. 


Jt queſtion upon tha wil is, whether — are * 
e or general legacies attorney- coun 
for the executrix argued, that if there is Sfaficient fund, 
the legatees are entitled to payment, and if not ſufficient, 
ſo far as it goes; for if a particular fund falls ſhort, a ſpe- 
eie legatee muſt abate in proportion with other legatees, 
and not be reimburſed out of the general aſſets. 
| The 


— po 0) 


.- mortgagee in poſſeſſion to quit the eſtate to the pur- 
obliged io quit chaſer, unleſs he will fir pay him principal, intereſt, and 


et — 6% wo" 


— 4 5 


a 
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Tinte 'of Lord Chancellor Hardwicke. 

The executrix, in her anſwer to a bill brought by one 
of the ſpecifit legatees, allows the fund was ſufficient to 
fatisfy the ſpecific legacies, but could not fet forth whiat 
was the exact amount of the South-Sea bonds, &c. 

It — in proof that the legacies came to 2495“. 
over and above the 50/. per ann. and the South- Sea bond: 

&c. amounted to 2220. principal. | 


'Loxrd CHANCELLOR 


As ihe fund inſufficient to pay the legacies, is it 
not the ſame caſe, as if the teſtator had ſaid, I give ſuch 
a ſum out of an eſtate I am intitled to ? but if the parti- 
cular eſtate falls ſhort of his expectations, will any body 
fay, they ſhall not be paid out of the general aſſets? The 
payment within fix months is no more than a direction 
for the payment of the ſpecific legacies, and does not 
make any alteration as to the fund. The executrix by her 
anſwer confeſſes that ſhe hath South-Sea bonds, Souths 
Sea annuities, and other aſſets, ſufficient to ſatisfy all the 
E legacies, which is putting the ſame conſtruction as is now 
contended for by the plaintiffs ; and though no confeſſion 
of law can poſſibly hurt the party unleſs the fact be right, 

et it would be abſurd, as the very fund the teſtator had 
hen in contemplation was not equal to ſatisfy the legacies 
and annuity, if I was not to extend them to the other 
part of the perſonal eſtate, eſpecially where there is a re- 
ſidue allowed by the executrix in her anfwer, after all debts 


#3 


relief in a bill 


is ſufficient; 


> 


and legacies are ſatisfied. 

ay Praying general pwr | is ſufficient, though the plaintiff Praying generat 
. ſhould not be more explicit in the prayer of the bill; and 

ral Mr. Robins, a very eminent counſel, uſed to ſay, general 

aid relief was the beſt prayer next to the Lord's prayer. 


an admiſſion to all. 


of the bill, and particular relief in another, it muſt ſtand 
over to be amended; upon paying the coſts of the day. 


C Warner 


The admiſſion of aſſets by the executrix to one legatee is Admiſſion of 
ff f fe by * 2 "_ to one ad- 
miſſion to all. 


But as in this caſe, general relief is prayed in one part where general 
relief is prayed 
in one part, an 
particular in 
another, the 
bill muſt ſtand over to be amendedy 


TS] 


Watkins and Villers, afſignees of E. 


'$001. of Hankin on bottomry, and agreed to pay 26/. 


to be retained to fatisfy the demand, if they ſhould be 


- Caſes argued and determined in the- 


Warmer and others. executors of Edward = 8 
Hankin, deceaſed „ 4 „ F Plaintiff, 


zekiel 
Woolley a bankrupt — — c Defendants, 


* E bill was brought in order to have an account of 
the tranſactions between Woolley and Hankin, and 
to be admitted as creditors to a proportionable ſhare of the 


dividends under the commiſſion of bankruptcy againſt 
Ezekiel Woolley. * 


On the the 25th of February 1717, Woolley borrowed 


per cent. which he ſecured on bills of ſale and bills of par- 
cel of the cargo of a ſhip belonging to him ; and the prin- 
cipal was to be diſcharged when the remittances from the T 
ſhip and produce were fold ; and after the return of the th 
ſhip, till ſuch fale was compleated, only 51. per cent. in- in 
tereſt was to be paid by the borrower. Woolley executed le; 
a bond in the penalty of 10007. for performance of cove- BW » 
nants, and the lender was to chuſe the goods on which - 
the riſque was to be run; there was a proviſo f the 
whole goods were loſt, then the principal was to fink in- 
tirely, or if only a part of them, then to abate propor- 
tionably : other cargoes were ſent exactly upon the ſame } ba 
terms, and the ſame ſtipulations. 12 


In 1722. Mr. Woolley became a bankrupt; his aſſignees 
inſiſted this was a very unreaſonable agreement, and ought 
not to be carried into execution ; that the covenants were 
very unſual ones, and the intereſt very exorbitant, eſpe- 
cially as Hankin was to have 5. per cent. on the goods 


after they were actually come home, and therefore they 


col 
ml 
| 
rec 
inſiſted they have done right, in refuſing to admit the exe- W wo 
cutors of Hankin as creditors, as they have ordered a fum BW qu 

do 


eventually intitled to it. 


Mr. Brown, for the plaintiffs, in order to ſhew it was 2 
reaſonable contract argued, that it muſt not be conſidered Pei 
as 'a cale of common intereſt, becauſe this is a caſualty, 
where the principal is riſqued and may be loſt, and that he f 
did not remember any inſtance, where the ſtatutes of uſury WM mig 
have been applied to a caſe of this nature. bee 


The voyage to the Weſt Indies, where this ſhip was fie 
bound, is a more dangerous one than any other ; and be- 


ſides * 


Time of Lord Chancellor Hardwicke. 


conſiderably damaged by the fea waſhing away a great part 


if the bottom of the ſhip come home, the contractor here 
is liable to make them good. In common caſes the bot- 


ſoon as the ſhip arrives in the harbour, the bottomry 
intereſt was to ceaſe, and only common intereſt to com- 
mence, and we have it in proof that Woolley paid 30 per 
cent. on bottomry to others. 


Mr. Owen, of the fame fide, ſaid, the riſque here was 
double, for it was run upon the goods that were ſent out, 


— (þ we —y 


That common bottomry agreements run for a certain 


ne time, as ſuppoſe for eight months; though the ſhip return 
n- in fix months, and though the principal be paid to the 
ed lender, yet the 26 per cent, ſtill goes on, till the eight 
e- months are expired. | 


he Lord Chancellor. I do not at all wonder that Woolley 
n. is broke; and then turning to Mr. attorney-general ſaid, 
.Do you inſiſt for the aſſignees under the commiſſion of 


ne bankruptcy, that this is an uſurious contract? for if you 
can make it doubtful, whether it is uſury or not, I will 


direct an ifſue to try it at law. 
Mr. attorney-general, for the defendants, inſiſted, every 


muſt clear it from uſury, 


pe- f 

ods One hundred and ſeventy- nine pounds Hankin actually 
hey WF received, and 5001. 195. 44. was all the produce from gool. 
xe- BW worth of carried out. The contract ſeems to be 
um quite of a new nature, for the counſel of the other fide 


do not pretend to ſhew any inſtance of ſuch an agreement. 
They endeavoured to compare it to the caſe of a bot- 
tomry bond ; if it was really ſo, I would not diſpute the 
point with them, becauſe in that caſe, the cuſtom of mer- 
chants has made it a reaſonable and proper contract. 


There is no hazard at all run here by any loſs which 
might inſue from the inſolvency of a factor, for if that had 
been the caſe, the 26 per cent. does not ceaſe, but Hankin 
1s fall intitled to have it continued till the principal is ſatis- 

The goods returned, whether of ſufficient worth or 
not, were to ſatisfy fully _ money lent at 26 per cent. 
OUR 2 and 


ſides there is 4 very great hazard of the ſugars being very ; 
of it. Though goods are loſt in bottomty contracts, yet 


tomry intereſt is paid, till the whole remittances and pro- 
duce are fold, though the ſhip be returned ; but here, 2s 


and likewiſe upon the goods that were to be remitted. 


contingent contract is not unuſurious, but its circumſtances 


( 6] 


SB 


in taking the account, the maſter was directed to allow the 


Caſes argued and determined in ile 


and the fact was, they fell ſhort in value; and if Woolley 
had not been a bankrupt, he muſt have paid the 26 per 
cent. to this day. Therefore the terms of this contra 
are upon the face of it unreaſonable. tad 


There is a time too when there is no hazard run, and 
et the lender ſhall have his 26 per cent. notwithſtanding : 
ſides too, the time is uncertaih when the contract ſhall 
end. By the common form of bottomry bonds, your 
lordſhip will ſee what merchants think a reaſonable con- 
tingent ſecurity. If the ſhip return in a ſtipulated number 
of months, as in the caſe of an Eaſt India voyage, in 36 
months, and in the caſe of a Weſt India voyage, in 16 
months, the contract may poſſibly run at 26 per cent. for 
the 30 months, but then it cannot poſſibly be extended 
any turther, but ought to be confined tn ſo many of the 
6 months as are run out before the ſhip. arrives. Here 
the riſque is run during the whole time the ſhip is in port, 
as well as out of port: and, in the preſent caſe, the len- 
der runs no riſque if the goods are loſt ; for there is a 
proviſo in the preſent agreement, that unleſs Mr. Hankin | 
receives notice on what ſhip theſe goods are put on board, 
ſo as he may inſure them, that if they are loſt, the bor- | 
rower ſhall not benefit by it. In this cafe here was no 
riſque upon the loſs of the ſhip ; but in the common caſe, F 
though the goods are ſaved, and the ſhip loft, the lender 
muſt ſuffer. | ; ; 


Lord Chancellor. Mr. attorney-general, Will you agree 
to allow the executors of Mr. Hankin, upon the contract, E 
intereſt at 26 per cent. during all the time, except when 
the goods were upon land ? r <6 


Mr. attorney-general, on behalf of his clients, deſired 

time to conſult them as to this propoſal. Lord Hard- 
wicke ſaid, I tell you before hand, I will not carry this Y 
ſo 


. 4 

42 
* 

2 
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2 
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contract one jot further that I am compelled to do by the 
ſtrict rules of this court; and, in the mean time adjourn- 
ed ĩt to the firſt day of cauſes in the next term. 


In Trinity Term 1737 the cauſe came on again, when BY _ 
lord Hardwicke was pleaſed to order, that it be referred to BF _ 
maſter Edwards to. take an account of what is due from 
Ezekiel Woolley, the bankrupt, to the plaintiffs, the exe- 
cutors of Edward Hankin, on the ſeveral contracts; and 


plaintiffs 26 per cent. for the ſums lent in reſpect bf the cc 
| Il que 


Timgof Lord Chancellor Hardwicke. 7 


w ] riſque of the goods mentioned in the contracts, during the 

7 MW oyages outward and homeward,; and as to the homeward 

Qt. bound voyages, the 26 per cent. is to be.computed only 

i proportion to the value of the goods remitted in ſuc 

: voyages; and at the rate of 5 per cent. only for-the reſt of 

che time mentioned in the contracts, during which any al- 

WT lowance of intereſt was thereby agreed to be made down 

bo the time of the bankruptcy of Ezekiel Woolley: and 

= the maſter is alſo to take an account of what the plaintiffs 

or Edward Hankin received in money or goods towards 

=E the ſaid principal and intereſt, which is to be applied firſt 

co ſink the intereſt, and then the principal; and for ſo much 

W 45 ſhall be found due to the plaintiffs on this account, they 

are to be admitted as creditors under the commiſſion, of 

bankruptcy againſt Woolley, and to receive a ſatisfaction 

for the ame, in proportion to the reſt of his creditors. - 

N. B. Lord Hardwicke ſaid, in the caſe of Warner and 2 of a 
Watkins, an affignee under a commiſſion of bankruptcy nar compound, 
cannot make any compoſition of a debt due to the eftate a debt, without 
af the bankrupt, though recommended by the court, ing of the 
without a previous meeting of the creditors for their con- creditors. 
currence, in, conſequence of an advertiſement in the Ga- 


zette for that purpoſe, 


AK. K 


— 
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Cowper and Sarah his wife, and Walter 

Warburton, and Ann his wife, | 1 
Littleton Pointz Menill, Richard Harper, 

executor of Samuel Allen's will, Ann 

Burdet the repreſentative 7 a ſurviving >Defendants, 
truſtee, John Minors and Scott, 
extcutars of Samuel Allen, - 


HE caſe aroſe upon the following ſettlement made 
upon the marriage of Joln Allen, and Eſther Steven- 
ſon his wife. * 


Tha firſt limitation was to John Allen, for life, re- N pur- 
* mainder to Eſther his wife, for life; then to the uſe of , full value for 
„ Burdet for a term of years; then to the uſe of an eſtate, the 
* the firſt and every other ſon; of the marriage in tail- mitte or igno- 
* male; and in. caſe there ſhall, be no iſſue-male of the of be parties io 
" ſaid John Allen on the body of the ſaid Eſther Ste- a conveyance, 


venſon begotten, at the time of the deceaſe- of the ſaid of their claim 


under a mar- 


*. John. Allen, or. of the ſaid Eſther Stevenſon, _— riage ſetilement, 


| i George Malden and Ma Soon „ Thomas 8 


8 


Cuiſes argued and determined in ibe 


hall not — 64 ſhall firſt happen, or in ventre ſa mere, and in due form 
de e prjuit® cc born after the death of the ſaid John Allen; or in caſe 


of a lair pur- 
chaſer. 


( 9] 


= the portion of ſuch daughter and daughters, the raph | 
c ſums hereafter mentioned; if one daughter the ſum of 


'* amongſt them, to be paid at their ſeveral reſpective ages 


to perform the articles; but Samuel Allen obtained a 


n in order to make a tenant to the præcipe, 


the iſſue- male between them lawfully begotten ſhall all 
& of them die without iſſue- male, and that there ſhall be 
4 failure of iſſue-male of the body of the ſald John 
« Allen, on the body of the faid Eſther Stevenſon Y 
c ten, and that there ſhall be at the time of | ſuch failure 4 
< iſſue-female, one or more daughter or daughters be. 
<< tween, them the ſaid John Allen and Eſther Stevenſon WW 
“ begotten, living at the time of the ſaid John Allen's 
« deceaſe, or of the ſaid Efther, which of them ſhall firſt 
„happen, or born alive in due form after the death of 
<« the ſaid John Allen, that then the truſtees,” or the ſur. 
<« yivor-of them, or the executors, '&c. of ſuch ſurvivor, 
& ſhall, by and out of the rents and profits ſo to them as 
« aforeſaid limited for the ſeveral terms of 600 and 59 þ 
years, raiſe and levy, receive and pay, as to and 


66 Zool. if two or more 4000. equally to be divided 


&« of twenty-one, if the ſame can be ſo ſoon raiſed and | 
«paid; but if not, then the ſame to be paid ſo ſoon as it | 
can be raiſed ; and in the mean time, for their ſupport 
cc and maintenance, intereſt at the rate of 50. per cent. 


„ per ann. by half yearly payments.” 


There was a ] gate of reyocation, except as to the lands 
in jointure, and which were ſettled to the uſes of that 
marriage, which revocation was afterwards executed as to | 
the uſes upon all the lands except the jointure. John 
Allen died, and left a widow and four children, a ſon, 
named Samuel Allen, and three daughters. Upon an 

eement between the mother and the ſon, ſhe joins 
with him in a recovery, in order to make a title to Mr. 
Menill, a purchaſer of the eſtate of his late father John 
Allen. After the contract, Menill flies off, and refuſes 


decree ' againſt Menill for 'a performance of the articles 
the 19th of February 1732; Menill did not even then 
think fit to perform the contract, till May 1733, when 
Efther Allen died, which made it an eſtate in Ron in- 
ſtead of reverſion. It was afterwards a rac between | 
Samuel Allen and Menill, that he ſhould have the eſtate ; 
and it being pretended that the mother's Eſther Allen's' 


»s we ,, y', 5 1, myo 5 


was | 


Time of Lord Chancellor Hardwicke. 
was never inrolled, and therefore void, Samuel Allen ſuf- 


ed a new recovery, and then conveyed the. eſtate to 


leni; 982“. was the conſideration of the mother's exe- 
euting the agreement; but Menill inſiſts, that the bargain 
and (ale not being inrolled, ſhe has not performed her part, 
and therefore void. 


== He alſo inſiſted, that the plaintiffs having agreed to give 
up their right to the ſum of 4000. in the articles between 
the mother and the ſon, in order to enable Samuel Allen 
RS to bar the remainders over, 509/. was paid to her for her 
oon ſhare as conſideration money, and 200l. likewiſe paid 
s her for rent, unjuſtly received by the ſon. - 


John Stevenſon, (the father-in-law of John Allen, to 
whom John Allen had conveyed the eſtate, which by the 
wer of revocation he might diſpoſe of) made his will, 
and deviſed the ſaid eſtate to truſtees, in truſt to raiſe for 
his three grand-daughters the full ſum of 4ool. to be paid 
to each at their full age of twenty-one years, and if any 
of them die, their ſhare to go to the ſurviving ſiſter. 


The articles between Samuel Allen, and Eſther Allen 
the mother, and the three ſiſters, were made to ſecure to 
Eſther the ſum of 200. to Mary Allen rool. and to ſe- 
cure likewiſe to Eſther 590. to be divided equally between 
the daughters ; a clauſe at the end of the articles, by way 
of general releaſe of all the parties, Upon Samuel Allen's 
A vac his covenants, Eſther was to deliver up all 
deeds whatſoever, her jointure excepted. 


The articles entered into with Mr. Menill were an 
abſolute conveyance of a reverſion in fee, free from all in- 
cumbrances, except the jointure of Eſther the mother 
of Samuel Allen, in conſideration of 74899. 15s. the 
purchaſe money: there was a covenant of warranty from 
Samuel Allen, againſt all incumbrances done by him or 
his anceſtors ; in the ſchedule of incumbrances, the v 
firſt mentioned are the two terms, one of 600 and the other 
of 490, created by John Allen in the ſettlement ; the 
ſecond of which was for raiſing 40007. for his daughters, 
The decree of the court of Chancery was, that Menill 
ſhould perform the articles, and that the conveyance al- 
ready executed ſhould be delivered to Menill, and not that 
anew conveyance ſhould be prepared. 


Mrs. Eſther Allen died in 1733, then Menill, who hung 
off before, was very eager to perform his part. Samuel 
| | died 


[ 10 ] 


10 © Caſes argued and Hetermined in the 3 

died in June 1734. The bill is brought in order to ha; 
the ſum of 4000/1. raiſed by the reprefentative of the fur. 
viving truſtee, and paid to the daughters, and alſo for th 
fum of 9927. they are intitled to under the articles between 
Samuel and Eſther Allen. 


| Mr. Wilbraham, council for the plaintiffs. I hope you 
18 lordſhip will be clear that the daughters of John Allen ar: 
| | | intitled to the 40007. unleſs they have done ſome ſubſequent 
| act to bar them. It has been inſiſted, that, unleſs the 

| 


daughters have releaſed the 4000/7. there was no conſidera. 


| tion for the 9921, paid to Eſther under the articles. | 
| He cited the caſe of Moor v. Mayhew, 1 Ch. caſ. 34, 4 
where paying part of the purchaſe money after he had ex. 
preſsly, upon his own ſhewing, notice of a deed of leaſe 
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and releaſe, it was held, that he ſhall be preſumed to have 
had notice ab initio. 


| 

| Where there were other dealings between Samuel and 
l | Eſther, and other controverſies, the releaſe ſhall not be ex. 
ll tended to any other tranſaction beſides the articles them- 
[||| * ſelves, in favour of a purchaſer with notice; and for this 
purpoſe he cited Bovy contra Smith and Bony, 2 Ch, 
eaſ. 124. © There the plaintiff had given a diſtinct re. 

e leaſe, before the purchaſe made, of all actions real and 

d perſonal, and yet there was no occaſion proved, why 

te that releaſe ſhould be made, nor any alledged ; and 

[ 11 ] © there were other dealings between them, and therefore 
«© were preſumed not to relate to this matter, and ſo the 

* decree paſſed for the plaintiff,” 


Mr. Brown, council for Mr. Menill, ſaid, the croſs bill 
is brought to have an aſſignment of the two terms from the 
fiſters of Samuel Allen delivered over to Mr. Menill, to ſe- 
cure his purchaſe. The eſtate on which there was a limi- 
tation to the daughters was ſold for ſo ſmall a fum as 1500. 
The objection farted by the plaintiff was never made till ¶ to 
ſome of the purchaſe money was paid, nor even till the aſ- 
ſignment of theſe very terms was drawn and ingroſſed, and 
upon the very brink of being executed by them. The re- 
leaſe is drawn in as full, ample, and general words er 
terms as can be deyiſed, to prevent any diſpute. The firlt 
conti is, in caſe there ſhall be no iſſue living at the 
time of the deceaſe of John and Eſther, or either of them; 
and the laſt clauſe that ſpeaks of the payment of the 4000ʃ 
mentions, that the intereſt of five per cent. ſhall be paid 
the firſt half year after the deceaſe of John or Eſther. 1 


Time of Lord Chancellor Hardwicke. 
Mr. attorney- general, in reply for the plaintiff; com- 
red this caſe to the common one in ſettlements of a limi- 
don to A. for life, remainder to the iſſue male of his 
1 body; remainder over on failure of ifſue male, if there 
ould be iſſue male at the deceaſe of the father, yet if it 
mould fail afterwards, the remainder over would till take 
place: and that, if upon the execution of the articles the 
1.0001, had been in contemplation, there ought to have 
been an expreſs covenant from the daughters to renounce 
he benefit of this proviſion ; and as there is no ſuch co- 
it, he ſubmitted it to the court, that the plaintiffs are 
it infitled to the 4000l. 
Lord Chancellor. This ſettlement is very inaccurately 
penned ; it has been inſiſted that the meaning of it is, that 
if there ſhould be a failure of ifſue male in the lifetime of 
John Allen and Eſther his wife, then the 4000/7. ſhould 
not be raiſed ; and therefore, as there was iſſue male in the 
lifetime of John and Eſther, the contingency has never 
happened. But this is an abſurd conſtruction, to confine 
it to iſſue male in the lifetime of John and Eſther, becauſg 
it is expreſsly extended to iſſue male born in due time after 
the death of John ; therefore this can neyer be the meaning 
of the words. | 


l do not think that the releafe under the articles is ma- 
terial on one fide or the other, and therefore it may be 
thrown out of the caſe. There are three conſiderations ; © 


Firſt,” Whether the contingency has taken place upon 
which the truſt of theſe terms 2 ariſe, or not? and if 
it is ſtill to be regarded as a beneficial intereſt, or whether 
they are attendant upon the inheritance? | | 

Secondly, Whether the 2 have barred themſelves 
of their right to the 4000. ? | 
"Thirdly, Whether the defendant Mr. Menill is intitled 
to have an aſſignment of theſe terms ? 


As to the firft queſtion ; upon taking all the circum< 
ſtances of this Gals together: J of opinion the contin» 
oy yas wor Bape. | 
That in-caſe there ſhould be no iſſue male of the ſaid 
John Allen on the body of the faid Eſther Stephenſon 
** begotten, at the time of the deceaſe of the ſaid John 
Allen, of of the ſaid Eſther Stephenſon, which ſhall firſt 
i happen, or in ventre fa mere, Ce“ Vide the ſettlement, 


Mr. Vor. II. D « Or 


_ 


* - * 
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—— 222 
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. Caſes argued and determined in the * | 

Or in caſe the iſſue male between them "ſhall all WA, 
60 them die without iſſue male, and that there ſhall be: 1 | 

« failure of iſſue male of the body, &c. and that there be, 

at the time of ſuch failure, 7 477 female one, or mom 
daughters between them the ſaid John and Eſther be. 

cc gotten, living at the time of the hr John Allen's de. 

<< ceaſe, or of the ſaid Eſther, &c. then the truſtees, &e. 


; * 
I 
I 
E CY 
* 


ME N. 
_ e 


ſur 
« ſhall raiſe and pay, if orie daughter, 3000. if two or be 
cc more, 40000. equally to be divided, &c. bb =o ſet 


The ambiguity of this clauſe ariſes from the word livin, gl 
The counſel for the plaintiffs have conſtrued living to refer 43 P. 
to daughters living at the time of the failure of the iſſue male, WF 
and that the meaning of the words living at the time. S2 
are to be taken as a further deſcription, in regard to the v 
failure of iſſue male. The counſel for tlie defendants hae 
conſtrued the word living to refer to the iſſue male living pi 
at the time of the ſaid John Allen's deceaſe, or of the ſail tr 
Either, which ſhall firſt happen. | V- 


The clatife relating to the payment De it ſtil b 
Further, and ſhews the parents could not mean to extend n 
the payment of theſe portions to a ſon's dying without iſſue Wl a 
male at any time whatſoever, for the brother might have Wi h 
lived to fourſcore years, which is too remote for them to 
bave in their contemplation; and therefore they Have fixed | 
the payment at twenty-one: The intereſt alſo was to com- 
mence upon the dying of ſohn Allen, &c. This refers to 
either dying without iſſue male, and in this caſe both died 
leaving iſſue male. The meaning then is plain, that this | 
was intended as a proviſion for daughters, if there ſhould be 
only daughters at the time of the death of John, Allen, or 
of the faid Eſther. The common and ordinary proviſion 
jn marriage ſettlements is, that if the ſons die before twenty- 
one, then the truſtees, &c. ſhall by fale, &c. levy and 
Taiſe, &c. and not that it ſhould be Ne. to a Ming 1 x 
any time, 


The ſecond di þ is, _ Whether the plaintiffs = 
barred theniſelves of their right ? To my apprehenſion, 4 
was intended by: the mother, daughter and ſon, that al | 
the eſtate in the family ſhould be parted with upon the con- 
ſideration expreſſed in the articles. It appears plainly too, ll 
that the ſon was to convey this eſtate to Nur. 5 nill, clear 
pf Ne thing but the eſtate for life, which the mother 
virtue of her jointure, without a reſervation be- 
ien or any « other part of the family. Great part of the 


ij cate 


4 [ 
* * 4 4 
& >; 


| Time of Lord Chancellor Hardwick. 

ate of John Allen was ſettled on the mother, with re- 
nainder to the ſon in tail, remainder to him in fee; and 
;refors the ſon, by tine, could have barred the remainder 
on all the eſtates, except the eſtate left by the grandfather. 
The proviſo was not intended to fave any right the daugh- 
ters might have upon any of the lands ; and after having a 
ſum of money in conſideration of theſe articles, it would 
be too much for them to contend that they have a right to 


given very amply for this eſtate ; and ſhall a miſtake of the 


1 uy” 3 


s . ; . bs, 7 PS * 
4 . 1 4 . = 4" 
A n e PF. 88 ** 4 
_ ad — * 2 
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to the prejudice of a fair purchaſer ? 

| It is rightly obſerved, that the bill is inconſiſtent ; for 
would they have the conſideration of thefe articles and the 
We 4000/. too, when their releaſing all demands was the only 


pretence for the ſum of 9827. the conſideration money in 
the articles ? | 


It is faid, that the whole articles muſt be performed ; 
but Samuel Allen has not perfornied his part, for he has 
not conveyed the Shewell eſtate, and therefore the articles 
are void: but ſtill the defendant Mr. Menill is intitled to 
his equity, for the heirs of Samuel ouglit to perform it. 


And if the plaintiffs inſiſt upon the 982/. they muſt 
convey to Mr. M | 

which they agteeing to accept, lord Hardwicke diſmiſſed 
the bill as to the triiſt of the term ſet up by the plaintiffs, 


terms to Mr. Menill upon payment of 5go/. part of the 
982/. which ſum was directed to be paid in thirds to 
the plaintiffs from the time of the conveyances executed; 
the reſidue of the 9827. was directed to be paid to the exe⸗ 
cutors of the mother; the plaintiffs Malden and his wife. 


| Anonymous, Michaelmas Term I737: 


thirty years ; the perſon wbo was intitled recovered 
It upon a verdict. Lord Hardwicke ſaid, the deferidant 


part of the plaintiff, and the obſcurity of the title to the 
rent, from the want of a demand for ſuch a great length of 


equity. 
| D 2 __ Mellih 


ſet up this demand. It ſeems to me, that Mr. Menill has 


parties, who knew nothing of the 4.0001. at the time, turn 


14). 


enill, or elſe they are not itititled to it; 


and they were decreed to convey by an aſſignment of the 


Casz g. 


HERE has been no demand, or any rent paid in Though no de- 


mand or rent 


paid in 3o years, 
| yet the defen- 
muſt pay the coſts at law, but as the laches aroſe on the dant muſt pay 


colls at law to 


the perſon re- 
covering there, 


time, he ſhall not be allowed coſts againſt the defendant in — 2 in 


14 _ Caſes argued and determined in tie 
C431 10. Melliſh and De Coſta, : | 


1 | 


Lou Hardwicke in this cal lad dawn the followin 
rules : | Ny | 2 


vying and re- That wing and revying in affidavits, is entirely di. 
vying in athd#- countenanced in the court of King's Bench; @ fortiori in 


able. a court of equity. 
A guardianſdip That there may be an application to the court in the 
may be applied caſe of a guardianſhip of children, though there be no cauſe 4 


for, though no 

ſuit depending. | * 4A 
A teſtamentary That it is clear in point of law, a teftamentary guardian. 
guardianſhip G79 is not aſſignable. % "Fs, | 


not aſſignable. Gn ing ; ] 
1 7 bat the children have a natural right t the care of their 2 

Ch; i5J mother: and his lordſhip made an order on Mr. De Cιπẽ,; |, 

2 natural right the grandfather, who was a defendant in the cauſe, to de. 1 

to the care of liver the children up to the mother, the wife of the plaintif, h 

their mother, | 6. 1 l THe A 
C481 11, Anonymous. 

A bill for want BILL in Chancery, ſaid lord Hardwicke, is neve: | © 

of parnes is not 1 1 diſmiſſed for want of parties, but ſtands over, 
iſmiſſed, but , ; 

Nands over, upon paying the coſts of the day. „ 


A decree to dif- A decree of fir Joſeph Jekyll's, in a cauſe at the Rolls to y 
miſsa billon diſmiſs a bill for want of parties, was reverſed afterwards I 


this account re- | ; , 
verſed in the for that reaſon; and a decree of the ſame nature in the 


Houſe of Lords. court of Exchequer was reverſed likewiſe in the Houſe of 


Lords. ; (4 

[4 

Carr 12, Anonymous. | | a 
A witneſs if in- ORD Hardwicke laid it down as a rule, that where 
tereſted muſt 4 perſon has an intereſt, it is not ſufficient for him that , 
13 te he has been fatisfied ; he muſt produce a releaſe, or hs 
can be av evi= evidence cannot be read, 4 
' dence. | p 
. Oldin v. Samborne. D 
What ect ofa I ORD Hardwicke ſaid, in this cauſe it was impropet {WM |, 
„ for a guardian to purchaſe his ward's eſtate immedi- } 


| fant's eſtate Ately upon his coming of age; but though it has a ſuſpicious 
ſhall be good. look, yet if he paid the full conſideration, it is not voluntary, 
: 1 full nor can it be ſet aſide, 


conſideration 
for his ward's K 
eſtate, it will not he ſet aſide. 


An 


Time of Lord Chancellor Hardwicke. 15 
An equity of redemption may be conveyed. by bargain 
ind fale. dem. 


43  Aﬀter Hilary Term 1737. e 14. 
dil. \ ORD Hardwicke faid, though a receiver is appointed The ſtatute of 
in by this court, yet that will not alter the poſſeſſion of 8 


the eſtate in the perlon who ſhall be found intitled at the ſtanding the ap- 
time the receiver was appointed, fo as to prevent the ſtatute pointment of a 
of limitations running on during the right in diſpute. . 


S & 
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Read v. Read, November the 26th 1739. [ 16 ] 
ORD Hardwicke thought it a very ſtrong ſuſpicion of 9 
fraud in this caſe, that two ſeparate bonds ſhould be parate bonds 


viven upon the ſame day for different ſums, and one of them Cee 8ven the 


ſ , 

juſt double the penalty of the other, where one bond for — GireQed 
the whole ſum was the moſt proper and natural method: ge _. _ 
his lordſhip for this reaſon directed an inquiry before 2 fafpicion af 


maſter into the conſideration of the bonds. fraud, 


Graydon verſus Hicks, and Graydon verſus Graydon, C5 * 16. 
| January 14, 1739. 
gi * caſe aroſe upon the words of two wills, the one 
made by the father, and the other made by the 
mother of Mary Graydon, the plaintiff in the croſs bill. 
The father's will. © give the ſum of one thouſand pounds 
« to my only daughter pub Graydon, to be paid her at 
« her age of twenty-one years, or on the day of marriage, 
* which ſhall firſt happen, provided ſhe marry by and with 
the conſent of my executors ; but in caſe ſhe dies before 
the money becomes payable, on the conditions aforeſaid, 
then I give the ſaid thouſand pounds equally between my 
* two youngeſt ſons, Benjamin and Gregory Graydon. 
* Mrs. Mary Gregory, grandmother of Mary Graydon, 


* Mary Graydon the mother, and Mr. Jeremy Gregory 
* the uncle, to be my joint and ſole executors.” 


The mother's will, © tem, I give to my daughter 
“ Mary Graydon, all my wearing apparel of all ſorts, with 
* all my dreſſing plate, jewels, watch chain, &c. 


Then my will is, that in caſe my daughter Mary 
* Graydon ſhall marry before ſhe comes to the age of 
* twenty-one years, without the conſent and approbation 
of my executor, under his hand firſt had and obtained, 
Ws 4 


* 


16 
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ſuch evidence as would induce any jury to find the mar- 


. Cafes argued and determined in the 3 
$ (if he be living) that then ſhe ſhall not be intitled to a 
de part of ſuch legacies as I have herein left her, but tha il 
« whole ſhall be equally divided amongſt my ſon; NV 
« Benjamin and. Gregory Graydon; the reſidue, after 
< her debts and legacies paid, ſhe gives to her three chil. 
« dren, Benjamin, Mary, and Gregory, equally to be 
divided between them, or the ſurvivors of them, ſhae aw 
« and ſhare alike, and appoints her ſon John Graydon to e 
<< be her ſole executor.” | Y 


The bill was brought by the plaintiff in the original 
cauſe, againſt the defendant Hicks, as the huſband of 
Graydon, to relinquiſh the thouſand pounds which 
was left to the wife under the will of the father, ſhe having | 
married without the conſent of the executors, and con 
to the direction of his will; and likewiſe to relinquiſh the 
legacies under the will of the mother. 


The executors under the will of the father were all dead 
before the marriage of Mary Graydon ; and John Gray- 
don, appointed executor under the will of the mother, and 
who was to give his conſent to Mary Graydon's marriage, 
renounced the executorſhip in the moſt tormal manner in 
the eccleſiaſtical court. The croſs bill was brought by 
Mary Graydon, as a feme-ſole, againſt the plaintiff in the 
original cauſe, as one of the deviſees over, under both 
wills, in caſe of Mary Graydon's. marriage without con- 4 
ſent ; and likewiſe againſt Mr. Timewell, who took out | 
adminiſtration to the mother, on the executor's renoun- 
cing, and likewiſe adminiſtration de bonis non to the {il | 
father. . 

Lord Chancellor. This caſe comes before me under 
very extraordinary circumſtances ; it is a melancholy con- 
ſideration, that ſome of the parties ſhould be ſo void of y 
honour and decency ; and in the firſt place that a child 
ſhould pay ſo little regard to the direction of parents; but t 
I do not fit here to determine upon the moral character Þ 
and moral behaviour, but I muſt determine upon the : 

ec 
ti 


rights only of parties. The firſt queſtion, Whether Ma- 


ry Graydon, the plaintiff in the croſs cauſe, is married or 
not? Secondly, If ſhe is married, what effe& that will 
have both in reſpect to the will of the father and mother: 


As to the firſt queſtion, I muſt take her to be married, 
and ſhould do her a great injury if I did not; but here is 


— — = — * 


riage; if there was the leaſt doubt, I ought to direct an 


iſſue 


Time of Lord Chancellor Hardwicke. 


* aſe, as not the leaſt evidence on the- part of the defendant 
ns ry Graydon has been offered to make it doubtful. The 
* previous fp towards a marriage was Mr. Hick's court- 


ich YZ pocket-book of the regiſter of St. Giles's pariſh, as the 
ng child of Robert and Mary Hicks, and no proof of their co- 
ar)  habiting otherwiſe than as man and wife. Therefore I 


ought to conſider it as a marriage for the honour of the 
lady, though the gentleman has in a moſt diſhonourable 


ed manner, upon his oath, denied the marriage: I am afraid 
To mtereſ} had too large an influence in his anſwer ; and as 
14 WT he appears to have had a very great ſway over this unfor- 
ge, tunate lady, or he could never have prevailed over her to 


bring a bill as feme-ſole, I will put it out of his power to 


prejudice of the child. 

In conſequence of my opinion, the croſs bill muſt be 
dſmiſſed.”” Borie kt mug yh EDI 
The firſt queſtion upon the original cauſe is, What are 
the rights of the parties under the two wills? As to the 
furplus of the father's perſonal eſtate, I muſt take it to be 
een en 


der en . [LIC bin 20G (3G 14194 | £34 
ns The rule of this court is, if there is any declaration 
of E are but truſtees, or if they have particular 
ld cies, that the reſidue ſhall be conſidered as undiſpoſed; 
put there have been caſes indeed where the wife alone has been 
ger appointed executrix, in which the court have held that ſhe 


ſhall be intitled to the reſiduę; but here the wife is not 
ſingly executrix, but two others are joined with her. The 
conſequence of this will be, that the children will be in- 


17 


1184 


touch any of the fortune, that he may not embezzle it to the _, 


Where execu · 
tors are declar- 
ed to be only 
truſtees, or 
have particular 
legacies given 
to them, the re- 
ſidue ſhall be 
conſidered as 


undiſpoſed. 


0 

bf titled to two parts, and the widow to one. , 

b The next confideration is as to the legacy of a thouſand 
ed, pounds to Mary Graydon, under the will of the father. 
is Here is certainly a difpoſition over in cafe of a forfeiture, fo 
ar- that it-ſtands diſtinct from thoſe caſes where there is no de- 
an ie over. Where the condition is become impoſſible, by 


the 


18 Cnſis argied and determined In the * 


the-perſon dying, whoſe conſent was nieceſſary before du 
Marriage, it is an excuſe; 1 | f 


It is the con- I am likewiſe of opiton that this is otily a condition 4 
fant rule of fubſequent, to diveſt the legacy, in cafe of a triarriage be. 
law in condi- | , 1793 120 | eg C 
tions ſubſe fore twetity-one ; and it is the conſtant rule of law, in the 
quem, that if eaſe of cofidltions fubſequerit, that if the performance be. 
the perform- comes impoſſible by the act of God, thar it is abſolutely Wl 
impoſſible by void; for in Co. Lit. 206. 4. it is laid down, that in caſe 
the act of God, of à feoffitient in fee, with a 
it is abloluiely fmpoffible, the fate of the f 


void, 


condition fubſequenr, that is 
ee is abſofute ; and there. 
fore the datighiter, according to this rule, is intitled to the MW 
212 thoufand pounds under the father's will. . 4 
Tuo queſtions ariſe under the will of the mother; fir, WF 
L 19 ] with regard to the-ſpecific legacy to the daughter, and ſe. 

condly, witk regard to the ſur plus. * 
I am of opinion that the latter clauſe goes to the whole, 

and that the words, /h Hall not then be intitled to any part 

45 fuch legacies as I have herein left her, being ſpoken at i 
the fame time, is no more a relation to what goes before, 
than to what follows, but is equally applicable to both, 


The word exe- + But it has been objected, that this is not ſuch a marriage 
autor inthe mo- as a breach of the condition, becauſe John Graydon, the 

an} _ *. executor, has renounced, and never took out adminiſtra- 
every perſon tion, and therefore it has been granted only with the will | 
— — annexed to Mr. Timewell. a 


being a * 5 Now 1 ami of opinion, the objection is not well ground- : 
his office. bur Ed, for this is a deſcription of every perſon who ſhall 
independent de adttiniftrator ; and that this was a power not an- 
1 bu reſt of nexed to the office of executor, but independent from the 
e reſt of his duty as ever,]. mne ' 
The pes And thetefore, upon the whole of this part of the caſe, | I 
nate — declare that this marriage is a forfeiture of the portion given Þ 
borkebel - under the will of the mother. 
Cave ry ah Walton 9. Hobbs, December 10th 1739. 
The nule tbr EFF HE RE there is a ſingle depofitiort only, againſt 
8 the oath of a defenidant in His anſwer, the facts 
the evidence 4 denied in the anſwer. are equally ſtrong with thoſe. that are 
„ 4 e arte. affirmed by the depoſition, there the rule, that you can 


dant, holds on- 


have no decree-upon ſuch ſingle evidence againſt the de- 
ly where the fentfant, will hold ; but where, as in the preſent caſe, there 
EEC 


Time of Lord:Ghantellor Hardwicke. 19 
4 ſupport the depoſition of this witneſs, it. does not come fats denied in 


| a | | , 1:38. e „ the anſwer, are 
Within the aforementionęd rule. 9 4 , equally ſtrong 
= with thoſe that are HMirmed by the depoſition, 


Lyddal v. Weſton, January the 18th 1739. Cars n. 


HE RE was a reſervation. in a grant of an eftate-by - ON 
= 1 ...the crown, of tin, lead, and all royal mines within 
a he premiſes. The maſter, ſtates.,jt, there is a probability 
iat there are ſuch mines, and therefore he Teports,.the 
af Mr. Lyddal cannot make a good title, Ihe en- C 20 
eption is, tlrat the maſter, is miſtaken, for there is no evi» 
ence of ſuch mines, or even a probability of them, 


Lord Chancellor. I am of opinion the exception is well 
ounded. This is one of the cafes of willingneſs and un- 
Willingneſs in a purchaſer, It is the buſinefs af this court The court of 


ah ſuch agreements into execution, and muſt govern Chancery in | 

elk by 4 moral certainty ; for it is ĩtnpoſſible in 3 

ings, there ſnould be a mathematical certainty of a cution, govern 
od title. No pretence that there has beeri any ſearch for meraſclen Þy a 

E oyal mines for one hundred and eleven years, and upon mathematical 

Wxamination, the probability is great that there are no ſuch certainty. 

mines. There are pften ſuggeſtions of old hitails, and of- 

en doubts, hat iſſue perſons have left; whether more, or 

ewer, and yet theſe were never allowed to be objections of 


Phat force as to oyerturn a title to an eſtate, 


No inſtance where the crown has only a bare reſervation Where the 
Pr royal mines, without any right af entry, that it can ne ha only 
rant a licence to any perſon to come upon another man's tian of royal 
late, and dig up his foil, and ſearch for ſuch mines: I am mige, they 
f opiniqn. there is no ſuch power in the crown, and like- — 2 
Nile, that by the royal prerogative of mines, they have perſon to come 
Wo ſuch power ; for it would be very prejudicial, if the pon 9 xg 
Fon could enter into a ſubject's lands, or grant a licence and (earch for 
o work the mines; hut when they are once opened, they ſuch mines. 

an reſtrain the owner of the ſoil from working them, and But when 


mines are once 


an either work them themſelves, or grant a licence for opened, they 


thers to work them can reſtrain the 
Dil Rol wörking th d c; el h | k th *. k aſe! | gg nc 
y ki em; and can either work the mines themſelves, or grant a liccuce {or 
others to work hin. f | 7 rake 


It would be of miſchievous conſequence, to allow it ta 
n objection to a title, that it is derived under a grant 
ram the crown, in which there is a reſervation of ſuch 
mes, eſpecially in all grants from the crown have, for the 
nut part, ſuch a general reſervation ; but the fact in the 

Vor. II. E preſent 


7 


Cuſes argued and determined in the 


preſent caſe is, there has never been an exertion of th 4 
right in a ſingle inſtance ſince the grant, and no probabil. 


ty there ever will. 
1210 Davis v. Davis, January the 26th 15 30. | 
sann Hs cauſe came before the court upon an appel 


from a former decree, and likewiſe 1 exception 4 : 

to a | maſter's report. There was a bill brought for 100/. Ek. 
gacy a the defendant, charged by a will upon a rea 
eſtate reverſion of which 9 to the oc We 
the anſwer denied the whole equity of the bill, but was . 
ported infufficient. The maſter has reported the frei 
proceſſes regular in this cauſe ; exceptions were taken to 4 

this part of his report; and it is inſiſted for the defendan WF 
there is a material irregularity i in the preſent caſe, becaur 
the proceſs has never been duly ſerved, and no endeavouſ I 
to ſerve it ; for the defendant + lived. for twenty years 1 
one is a conſiderable farmer, has appeared publich 

and deals publicly; is ſeiſed of a real eſtate of 207. per om 
beſides renting a large farm, ſo that he might ably hax I 
been found, 


1)pon excep- The count for the ae, in fupport of this fach 
ier report, you Offered to read affidavits ſubſequent to the maſter's report 
connet read upon a fu that' the plaintiff's were made but tel 
—— evening before the maſter*s report, and conſequently the 

it, notwich- had not time to anſwer them; but lord chancellor 7 


Aanding the af. not allow them to be read, for he faid this would be _ 
fidavits of t | 


Joy a” 4 termining the matter ex poſt fats. 

Sead b. They likewiſe inſiſted for the dfendant, that this de] 

fore the report, Cree is ex parte, for the defendant has yet never been heard i 
notwithſtanding he has put in an anſwer ; for where a de 
fendant by his anſwer denies the whole equity of a bil | 
though upon a reference to a maſter, it is ed nuf 
cient ; yet it is fo far an anſwer, that a bill cannot be take 


pro confeſſo. 


In ſupport of this doctrine, the caſe of Hawkins and 

Crooke, before lord chancellor King, on an appeal fron 

the Rolls, 2 Vm. 556. was cited, and what material 

| weighed with the court in that caſe was, the coſts bein 


* to the fa, upon the defendant's anſwer, bei 


— 


® N. B. Mr, Peere Williams, in his report of NY lie omitted | 
—— 


report 
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for the defendant's putting in a better anſwer, ſo that 


wer. 
Lord Chancellor. There are two queſtions ariſe in this 


e judgment of the court ? 


= The firſt comes properly before the court on exceptions 
o the maſter's report, in certifying that the proceſs of this 
auſe was regular. For if they had either irregularly iſſued, 
Sr had been irregularly ſerved, the exception is well found- 
. But upon hearing the affidavits on the plaintiffs behalf, 
m of opinion that the maſter's report is right, and that the 
exception ought to be over-ruled. It is moſt manifeſt in 
cis caſe, that the defendant has abſconded, and that he 

ent armed; it is ſaid indeed that a pitch-fork and hedge- 
vill are tools of his trade; but the queſtion is, What uſe 
ne made of them ? If to prevent his being arreſted, they 


are as bad weapons as a ſword or a dagger, and is ſuch a 


Wreaſonable terror as may deter a ſheriff*s officer, without 
being a coward, from attempting to arreſt, It is true, if a 
= proceſs of outlawry, and a capiat utlagatum has iſſued ir- 
regularly, and there has been no attempt to ſerve them, 
the court will make the plaintiff pay coſts ; but here is no 
oeretence for a complaint of this ſort in the preſent caſe. 


= The ſecond queſtion is, upon the decree that has been 
made upon the hearing of this cauſe. 
= And this is a very conſiderable queſtion, with regard to 


. che authority of this court, and the execution of juſtice in 
i. I ſhall not give any concluſive opinion on this point, 


BY fome method can be found to remedy this inconvenience, 

"BY any defendant may elude the juſtice of this court. The 

practical regiſter is not a book of authority, but it is better 

collected than moſt of the kind, Vide title Seque/tration, 
p. 328 & 330. ' 


A plaintiff is not to be told, becauſe he has a ſequeſtration 


and goods or real eſtate are ſeized upon the ſequeſtration, 
that he muſt ſtop there; for he may till proceed in this 
court, till he has got the bill to be taken pro confeſſo. 


E 2 The 


is, the court faid, in ſome meaſure does eſtabliſh it as an 


ie: firſt, Whether there has been any irregularity in 
ring the proceſſes ? Secondly, Whether there is error 


; till I have conſulted the maſter of the Rolls; for unleſs 


21 


ofted inſufficient, and likewiſe the ſubpœna's being taken 


[22]. 


% 


The praftical 


regiſter in 


Chancery a 


uſcful book. 


% 


executed againſt a defendant, for not putting in his anſwer, 4 . 


a real eſtate are 


ſcized upon a 
ſequeſtration 
for want of an 
anſwer, the 


plaintiff may 


12 ges arguld and determined in ibe 


al U. has got 4 | prinei ; , queſtion, is, Whether. the court cam take: 4 ; 
the bilt taken bill pre confeſſo, where an anſwer has been put in which 1 


pro confeſlo. reported inſufhicjent. 4 


The proceed. Now conſider the proceedings of this court compared i 
inge in ** * with others ; they have been formed according to the cout Wl 
Ceo dhe of the civil law in ſome reſpects, and analagous to the 
courſe of tne Common law in others. , 2 | 
civil lawin | | X 
* The eccleſiaſtical courts proceed no further than excom. Wl 
mon law in munication for contempt ; the cauſe is at a ſtand till tha 
others, cenſure is removed. 19%. 4 | 4 


There can be At common law there are two defaults; one for want of 
no judgment in 


chief at com. appearance, and the other for want of pleading, and for this 


mon law upon the defendant may be outlawed:; but then there can be no 
a default ; but judgment in chief, but after the eſtates and goods are ſeized M 
after a ſeizure . . 

on a capitas ut- upon @ capras utlagatum, you muſt go into a court of re- 
lagatum, the venue, and in a ſuit in the name of the attorney-general, at 
— ay the relation of the plaintiff, you may have a decree for 


venue, theſe goods, or a leaſe of the defendant's lands from that 


The act of the th of George the ſecond, ch. 25. im- 
powers the plaintiff to go on as well upon à ſequeſtration 
for not appearing, as upon 4 ſequeſtration for not com- 
plying with a decree, which could not be done in equity til 
then; for according to the 1ſt ſect. of that act, where 
„ perſons do not enter an appearance within the uſual time, 

_ < after a ſubpcena iſſues, and is juſtly ſuſpected to abſcond 
© to avoid the proceſs, then the court out of which ſuch 
<< proceſs iſſues is to fix a day for his appearance, to be 

* © inſerted in the London Gazette, and publiſhed on the 


Lord's day in the pariſh church of the defendant ; and l 
a copy of the order of the court is to be poſted up at ſome BF , 
<< public Lern at the Royal Exchange in London; and on BY \ 
the defendant's not appearing within the time limited by BY - 
<< the court, the court may order the plaintiff s bill to be 

« taken pro confeſs his effects or eſtate to be ſequeſtered, | 
* and the plaintiff's demand to be ſatisfied out of the eſtate ff 

| sor effects ſo ſequeſtered,” 

| 1 In courts of common law, where there is no plea put in Bl \ 
there is no plea, at all, the judgment is by nil dicit; but if a plea be put in, Wi. 
| dal eit. * though ever fo imperfect, there cannot be a judgment ni 
1 24 dicit, the plaintiff muſt demur ; and if the demurrer is - 


imperfe& plea, lowed, then the plaintiff has judgment, becauſe the plea of 
* | anſwer 
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eee of che deferidant (for the word anſtuer is equally the plaintiff | 
i : « Þ, , | 1 muſt demur 
an law as in equity) is inſufficient. ͥ gad i allowed, 
| | | | q 2 1173 thenke hee . 
judgment, becauſe the plea is inſufficient. 


ſe So in equity the taking a bill pro con feſſo, is annalogous In equity taking 
=. king che 1 ts wet 5 plea or anſwer 22 
e the defendant is inſufficient, Why is not taking a bill gous to taking 
ro confeſſe, when an anſwer is reported inſufficient, equally 2 4cclaration | 
WE uſt, as taking a declaration for true, where the plea fails? OY , 
For if a plea upon arguing the demurrer is found inſuffi- 

eent, unleſs the defendant put in a better plea, the plaintiff 
have judgment in chief. - bee 


Though in equity you cannot demur becauſe an anſwe! Taking excepti- 
==: inſufficient, yet taking exceptions to it before a maſter, or m_ ufe 
Wis tantamount to a demurrer upon an inſufficient plea. tnt an ets 
What muſt the plaintiff do in ſuch a caſe ? Can he reply to to a demurrer 
Wan anſwer that has been reported inſufficient, and is full of . law. 

WS abſurdities and inconſiſtencies ? he muſt injure himſelf by 

= ſuch a reply, and therefore the court will not oblige him 

Ws to it. A plaintiff cannot have the, ſame benefit in carrying 
on the ſeveral proceſſes upon a contempt of the defendant. 


im- before the hearing, as upon an abſolute decree ; for in this 
tion latter caſe, the plaintiff after the proceſſes have been exe- 
m- cuted, and goods and eſtate ſequeſtered under them, may 
til have both applied to ſatisfy his demand, which he cannot 
have upon proceſſes for contempt only, and therefore there 
me, is a material and eſſential difference between the two. 
ond BY Theſe are the things which ſtick with me as to the prin- 
uch BY cipal point. 
po = As to the caſe which has been mentioned before Tord The caſe of 
and King, I was of council in it, and I believe I may venture N ve 
5 rook, before 


upon my memory to ſay, that the bar were not ſatisfied jord chancellot 
with the reaſoning of that caſe ; for I do not underſtand King, the 4th 
how receiving coſts upon a maſter's reporting an anſwer in- 21 George the 

- » ſecond, is not 


ſufficient, can be ſaid to be accepting it for an anſwer in determined 
any fort whatſoever. upon ſatisfac- 


] tory reaſons, 
for receiving coſts upon a maſter's reporting an anſwer inſufficient, is by no means accepting 
for an anſwer. 


Beſides, in that caſe there was a third anſwer, (which 
had never been referred for inſufficiency) upon the records 
of the court; this was a material circumſtance, for that 
anſwer ſtanding as it did, the court would not examine 
Whether it was ſufficient or not, 


Where 


24 . Caſes argued and determined in the 


[ 25 ] Where there has been an amended bill, as in the preſcy WM 
. Lord Hard. caſe, and no anſwer put in to it, then the queſtion is, WF 
wike was ia whether the plaintiff will not be intitled to a decree my 


clined to think, | , a ; 
that where there cn, abſtracted from any proceedings in the origina Ml 
is an amended cauſe, | | 
bill, and no / | 1 
anſwer to it, the plaintiff is intitled to a decree pro conſeſſo, abſtracted from any yro. 


If the plaintiff ſhould not be intitled to ſuch a decree i 
under theſe circumſtances, then the authority of this coun il 
is very defective, and the juſtice of it may be eluded ; but I 
will not give any judgment now, and in the mean time 
will order precedents to be ſearched. g 


N. B. This matter never received any determination, 
the parties having entered into an agreement to withdraw 
the appeal, and affirm the decree, which agreement was 
made an order of court the 1oth of December 1741. | 


Cacz 20 Walmeſley verſus Booth, June the 29th 1739. 


2 IAPHET CROOK in the year 1728 being under 
under a proſe- 4 2 ug regen of a criminal nature in the court of 
cution for per- King's Be perjury and forgery, employed the de- 
. fendant Booth as his 8 who, ( after many fruitleſs | 
the defendant endeavours of Crook himſelf to get bail) by his diligence 


15 ey =" pi found out two perſons to be bound with Crook in a recog- 
ich he dig nizance in very large ſums, and in the courſe of theſe 


accordingly, tranfactions the time of the defendant was principally taken 
and — this up for many weeks : in this interval he drew the will of 
Ts Crook's Crook, who gave inſtructions for it himſelf in writing, in 
will, who di- which with his own hand he directed a legacy of 1000. to 
_ a legacy the defendant, and 5oo!. a- piece to the bail: the will was Þ 
Sefendant, and prepared by the defendant, and executed by Crook; and i 

ol. s. piece io after this, at the requeſt of the defendant, Crook gives him 
the bail, avd a bond for the ſecurity of his legacy, in which there was a 


— racy condition in the words following, or to this effect, that 


a bond for the 4 Whereas John Booth has been ſerviceable to Japhet 


— S Crook in ſeveral cauſes, and ſtill continues to be ſo, and 


afterwards re- the ſaid Japhet Crook being thoroughly ſenſible of his 
vokes this will, << ſervices and favours, if the ſaid Japhet Crook ſhal 


— wag e leave to the ſaid John Booth a legacy of 10000. then the 


 plaintiffexecu- obligation ſhall be void, otherwiſe to ſtand in full force.” 

— 2 Crook afterwards revoked this will, and by another will ap- 
reſi b | 
legatce ; after the death of the teſtstor, the defendant brings an action on his bond, and has 
a verdict and judgment ; © bill brought to be relieved againſt it for fraud ; Crook Rving (ix 
years after giving the bond, and not attewpting to be relieved, lord Hardwicke decreed for 

the deſendant. ; 
points 


Dan ap ACGS = £- 
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ats Mary Walmeſley executrix, and makes her reſiduary 
" re, by which ſhe becomes intitled to 170008. | 


The legacy to Booth under the former is omitted in the 26 J 


ml new will, the teſtator declaring in this will, that the pro- 
curing that legacy from him was by impoſition : Crook died 
n 17 34, and ſome time after Mary intermarried with one 
= Walmetley, againſt whom Booth brought an action upon 
che bond, — A ey e a bill is 
aled here ary and her hu to be relieved againſt 
Nit, 2 2 by fraud and impoſition. 


Lord Chancellor. This is one of thoſe kind of bonds 
which the court muſt diſlike at the firſt a but 
notwithſtanding there muſt be ſome rs of fraud, 
or a want of conſideration, to induce me to lay it aſide. 
No upon the circumſtances of the caſe, and upon the re- 
cital of the bond, I mult take this to be a voluntary bond; 
for though here is a mention of ſervices, yet they are not 
ſuch as will create a debt, or a valuable conſideration ; nor 
are they ſuch as will make it in its nature a demand, or 
what the law calls a valuable confideration. I ſhould have 
thought it a much ſtronger caſe, had it been for payment 
of money at a certain day, but this is to be paid futurely 
by an executor : now Crook might not leave aſſets; for 
though in fufficient circumſtances at the time of giving the 
bond, yet he might have contrived it ſo as to have no aſſets 
at his death; and it is truly ſaid, that ſuch a bond, accordi 

to the caſe in lord Harcourt's time, ſhall be to a 
lebts whatſoeyer, even ſimple contract ones, fo that this 
can hy no means be a ſecurity for money. It has been in- 
ſiſteg on, that as this perſon ſtood in no other light than 
an attorney to Crook, he cannot intitle himſelf to the bond. 


To be fure it is extremely wrong in an attorney to take An attorney 
bonds for ſervices ; but if a client with his eyes open will ought N 
give ſuch a bond, it will be going too far to fay ſuch a bond sies pat 
is abſolutely void. This caſe has been compared to that of a client will 
young heirs in diſtreſs for money in the lifetime of the give him one of 
father ;- but I do not think this comes up to the preſent f dt abo. 
caſe ; for there the court preſumes weakneſs in the perſon, lutely void. 
and upon that conſideration relieves; but there is no pre- 

tence for it here, for Japhet Crook was more likely to im- 

poſe, than to be impoſed upon; and yet if there had been 

the lighteſt evidence of impoſition upon Crook, I ſhould 

make no ſcruple of relieving againſt this bond. The length 

of time that Crook lived after the executing of this * 


$0.4 *Y 


26 . Cafes argutd and determined in the 


cettainly a ſtrong circumſtancein favour of the defendany, 
hy did not Crook, if he thought himſelf eved, in 
27 ſix years bring a bill to be relieved, for he had the ſame W 
_ <q which the executrix ſets up now by the preſent bill? 
pon the Whole, I am of opinion, on the circumſtances 
of this cafe, thit'the bond. cannpt be relieved againſt, and 
that tlie injuriftion which was to PH the FOES 
law mlt! © difſolved. | 


„ Wande) 2 Booth, 


May the 2d 1741. in the piper of raving 


Lord Hard. "Lat Clatkellor. This i is A a.cale of a deal of con, 

bat her this ion, Aud L am extreme glad that I Ave an r 
auſe being re- 

heard, reverſed Mity of r6-edhi6idering i it in t 8 manner it deſerves. 


his former de- 5 I did fay at the former hearing, that it would 9 an 
2 ordlfrath 45 if t FA repreſentatives of Japhet, Crook 
ſhould 7 to bi aſi bond r obtained, and 
by i poſition, upon a man W hoſe 5 for art uy 
cunfilng' was ſo well eſtabliſhed, in the world, But u 
this cafe e Being te- argued and rs-conſidered, 1 am t 
roughly conyinced that my former degree. as wrong. The 
fig” confittetation ariſes, upon the general, nature of the 
bond, as 0 Was obtained by an attorney from his client, 
while the Client was under RL Eh. ob I thi ok | 
this a very, Material ingredient i in tlie caſe, and are the prin» 
Thi fatute of cipal grounds, 1 80 upon in giving judgment i in this caſe. , 


» Geo. 2. ©: 23+ ,; Attomnies and-ſolicitgrs; eſpecially ſince che late" act of 
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nn 41 ies HE 


lays down cer- 


tain rules for re · Parliament, rs > 1 9. 2 — ihe have been coniſidered as: offi- 
gulating the be- cers of juſtice, and ave ſtated fees wllotted® them, 
8 2 14. Which — — and therefore in all eburts, 
licitors with re- but more eſp cially 1 in courts, of law., there are n rules 


gard to Lark for regulating their behaviour With T regard t to their, 1ents, 


clients. 
Where an at» .. pon Alus ground, if a mat retains an attorhey to ap- 
e de. pear for hing und he does not appear accordingly, the | 
wt web ye AF court vill ipuriifhi him for it; and on the other fide, they 
bot, "the court will not fuffet a'perion who has made choiee of an attor: uc 


iſh him * 
Mags aecarer=tag —— e Rs 2b L 
ney once choſen Ooure, 2 
cannot be om gw 20074 eden Wie 
changed without leave of the court,. 3: 41 6 N. \ ( N 


The court will The uence of this i; is, e ere is 1 1ance | 
—— — n an ther 7 aer | 


"an We and; a . 
tortion of an „ ava the ator = take of his client 8 r Boe 
n. 0 


> 
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court will relieve a client againſt the extortion of an 
This is the general rule; let us now conſider the preſent [ 28 
aſe. The defendant Mr. Booth does not pretend to fay 
hat he had the leaſt acquaintance with Japhet Crook till 
October 1728, and very little buſineſs. appears to have been 
lone from this time till the giving the bond; and allowing 
hat all fees are paid, and every thing admitted beſides that 
ould be ed for the moſt trifling attendances, during 
he period from 1728, to the time of the bond, it is not 
Pretended there was any more than 26s. due to the defen- 
ant at the time of the execution of it. Japhet Crook 
s then under proſecution for two different offences of a 
ery heinous nature, one for forgery, and another for per- 
Wury, for which he afterwards ſuffered as he deſerved : and 
nder theſe circumſtances to be ſure it concerned him ve 
nuch to find out perſons who would be bail for him. 
here are a great many people without doubt that bring 
liſtreſs upon themſelves, but while they are in ſuch a ſitua- 
ion, it does not make the leaſt difference, whether this 
diſtreſs came upon them through their fault, or their miſ- 
ortune. While Japhet Crook was in this deplorable con- 
dition, the defendant draws his will, and gives himſelf a le- 
ey of 1000/. This is no very favourable circumſtance, 
hat an attorney who draws the will of a perſon in ſuch a 
" WWſituation ſhould take the advantage, and ſecure to himſelf a 
legacy of 10007. and beſides the inſerting the legacy in the 
ill, it is carried much further, and Japhet Crook is pre- 
ailed upon by the defendant to give him a bond, reciting 
many and faithful ſervices, and particularly the procuring 
Hail on the criminal proſecutions, and the bond to remain 
full force till the executors of Japhet Crook ſhall pay ta 
e defendant the ſum of 1000/7. in ſix months from the 
Weeltator's death; ſo that by this means the money is ſecu- 
ed, and it is to all intents and purpoſes made irrevocable. 


It has been ſaid by Mr. Chute, that this is only a legacy 
Piven with a preference ; but it differs ve materlally Gor 
uch a legacy, becauſe Japhet Crook has bound himſelf in 
a bond, which makes it a debt, and irrevocabie. Upon 
heſe conſiderations, and attended with ſuch circumſtances, 
be defendant appears in a very unfavourable light to the 
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This caſe has been compared in the firſt place to the de- 


muding of young and improvident heirs, where the court 
You, II, F relieves 


Caſes argued and determined in the 


relieves upon general principles of miſchief to the public JF 


without requiring particular evidence of actual impoſitin 


(29 ] 


upon them, as they are caſes of general concern; thy 
alſo give relief, becauſe the circumitances and ſituation q 
the young peſons at the time of the agreement make then 
extremely liable to impoſitions. Now conſider the condition 
of Japhet Crook at the time of entering into this bond; 
he was under very ſevere proſecutions for very heinous of. 
fences, and, in ſuch a caſe, was obliged to call in an at. 
torney to his aſſiſtance. It has been ſaid that Japhet Crock 


was a very cunning fellow, and a very great knave, andi 


believe it to be true; but the court muſt not conſider the 
particular circumſtances of the man, but the caſe in ge. 


neral; for a perſon may be proſecuted for theſe very crime, 
and yet be innocent; and it would be very miſchievous i 


taken of another under ſuch circumſtances. The next 


bonds, which have ſome ſimilitude, though not entire 


ſo. 


1 
= 


there was any encouragement given to an undue advantage 


ſelf, though it be not done in the barefaced way of in- 


tereſt, but in ſome other ſhape. 
rule the court goes upon ? Why the perſon's being in 
ſuch circumſtances that any body might have taken the 
adyantage of him ; and here the court will not allow A. 
any more than B. to get an illegal benefit to himſelf. 80 
in this cafe, Japhet Crook was no more under an obli- 
Ion to employ the defendant as his attorney, than any 
other. | h 


think the caſe is ſtronger between attornies and thei 
clients, than any of the caſes that it has been compared 
\ with by the counſel ; becauſe all the courts, both of lau 
and equity, order their bills to be taxed : and there are 
number of caſes in this court where a client, unaſſiſted by 
an attorney, has paid a law bill, and accepted of a receipt 
for it, and yet has been allowed to open the whole account 


Equity will or- 
der anattorney's 
bill to be taxed, 
though he has a 
mortgage to ſe- 
L 30 ] 
cure the pays 
ment of it. 


ar extravagant charge in the attorney's bill. Nay, even 
if a client has given an attorney a bond or mortgage to 
ſecure the payment of what was charged to be due to hin 
on account of a law ſuit, the courts of equity have fe. 
lieved the client, and ordered the bill to be taxed. N 
3 1 To. 


What is the genera 


Anti 


3 


notwithſtanding, and, to take exceptions to any impropet i 


5 
ad 
. 


- 


caſe to which it has been compared is marriage-brocage : 


- 
1 
"= 


The next was the caſe of mortgages, as where 2 
perſon takes the advantage of another's neceſſities, and ſe. 
cures to himſelf an exorbitant intereſt ; in which inſtance, 8 
the court will ſet it aſide if he gets any unjuſt gain to him- 


(I OL TRENDY 


n a Ne 


„ „ 
Sr 


Time of Lor Chantellor Hardwicke. 
ik int is the reaſon the court goes upon in ſuch determma- 
ton on? Why, the great power and influence that an attor- 
ey has over his client. 


Now, conſider the preſent caſe; here is an extravagant 
cward given for ſervices, and the court, if they had al- 
oed the legacy, would, in the firſt place, have directed 
ie maſter to inquire what theſe ſervices were, and whe- 
her they. were in any proportion adequate to the reward. 
WET heſe two caſes have been put by counſel : that after a 
Mart is finiſhed, if a bond is given to an attorney, to ſecure 

bim ſome reward for his merit and ſervice in a cauſe ; 
. Sor if after a marriage had, a ſecurity is given to a perſon 
ho was inſtrumental in procuring the match, for a conſi- 
aeerable ſum as a reward, that this court would have ſup- 
Ported them as juſt demands. Theſe are certainly very 

Maifferent caſes from the preſent, but 1 do not know, that 
even in theſe, there has ever been any determination. But 
che bond here does not import any thing of this kind, for 
Wit only recites ſome paſt ſervices, which were immaterial 
Wand trifling, but the principal conſideration is for any fu- 
Jure ſervices he may be ready to do him. To be ſure, 
Wafter a ſuit is intirely at an end, a client may give an attor- 
WF ncy a reward for ſervices, over and above his legal fees. 
W Theſe are my reaſons with regard to the publick ; but 
chere are other reaſons that weigh with me in this caſe. 


= The defendant has ſaid in his anſwer, that this is a vo- 
luntary bond, but then he has likewiſe ſet forth the rea- 
}bli- MW ſonable motives which might induce Joſeph Crook to give 
WF this bond; namely, the many and frequent ſervices the 
WT defendant had done. Now what are they? only the few 
WT tranſactions from October 1728, to the time the bond 
bears date. This is a falſe recital ; and ſhews likewiſe, 
chat there is ſome impoſition, and an undue advantage 
taken of Japhet Crook's neceſſities. There is another 
Wy circumſtance too; it appears that the bail was given upon 
che certiorari the very day the bond was given, juſt at a 
period of time when Japhr Crook muſt have gone to pri- 
bon, or put in bail: I do not enter into the conſideration 
of hired bail, becauſe it does not appear what was the na- 


even ture of this bail. Now what is the defendant's merit as 
ge o this bail? It does not ſo much as appear that he gave 
hin g y counter ſecurity to the bail, ſo that he has done no- 


more than what eyery attorney does in the common 
cales of bail. 


F2 Upon 


29 


31 


C411 21. 
A 8 


— of the 


nature of a 


bond, fills up obliger with Baker. 


one from A. 


and B. to C. in which the obligors are only jointly bound; one of them is dead, and 
the queſtion Was, whether the furvivor is anſwerable for the whole money ? The court tt 
hie ved upon the miſtake. 


J 32 


* Caſes argued and determined in the 
Upon the whole, I'am of opinion that the court onyh if 
a pay no regard to ſuch a bond, as it might be attend al 
with bad conſequences, by encouraging attornies, after the 
have got into the ſecrets of their clients, to extort from 
them unreaſonable rewards to themſelves. 
is, Whether this bond may ſtand as a q 
ſervices as the defendant has really done, and for fuch de. 
þ ——4 as are really due? And as the plaintiff ſubmits 1. 
I Us "nbt fe ieny volt wy the court fhoull 
interpoſe. J 
| But I ſhall give directions to the maſter to inquire wha il 
extraordinary ſervices the defendant has done to intitle hin 
to any reward, and what is juſtly due for fees; and his 


n made an order accordingly. 


Simpſon verſus Vaughan, February 1, 1739. 


A BILL was brought by the Nr oY in a bond again 
Vaughan the — Br How of Nut, who was a co- 


The bond was dated the 18th of September wt o, and 
filled up by Baker one of the co-obligors, ollows: 
« John Nut and Joſeph Baker are held and firraly bound 
© in the ſum of 4000. on which payment juſtly to be made, 
ec we bind ourttlies, our heirs, executors and admini- 
© ſtrators. 


« The condition of this obligation is ſuch, that if the 
% above-bounden John Nut and Joſeph Baker, their heirs, 
Kc. do well and truly pay the ſum of 20001. then thi 
„obligation to be void.“ 


It was recited in the bond that Nut and Baker were 
partners. Nut died in 1732; Baker poſſeſſed all the joint 
effects, and five monhts after the death of Nut became: 
bankrupt, The plaintiff ſuggeſts by his bill, that as the 
bond was filled up by Baker, that omitting ſeverally bound, 
was done fraudulently, or through. ignorance and miſtake; 
and therefore he ought to be relieved, either on the point 
of fraud, or that as the repreſentative of Nut confeſſa 
aſſets by his anſwer, his debt ought to be ſatisfied out d 
the faid . for the defendant aughan has ſet forth 15 
his anſwer, that Nut, as a relation of one Hawkins, be 


FL MAAC FS SE: 


came 


Time of Lord Chancellor Hardwicke. | 3¹ 


wh if intitled by diſtribution to the ſum of 1200/1. as his 
del Ware of the perſonal eftate of Hawkins; and that Vaughan 
ther Ws one of the repreſentatives of Nut, has permitted this 
ron money to be retained by the adminiſtrator of Hawkins, to 
tio indemnify him againſt the plaintiff's demand on account of 
ſuch Nut, and by virtue of his bond. The defendant inſiſts 


+; that the aſſets of Nut -are not liable, becauſe the bond is 
oint, and not joint and ſeveral ; and therefore Baker by 


oull MF furvivorſhip is anſwerable for the whole money. 

bord Chancellor. There is ſomething new in this caſe; 
what and yet, upon the general reaſoning of this court, equity 
hin will extend it further than the law will do; now as to this, 
his it cannot be laid down as an invariable rule, that the court 


will do it in every caſe. The remedy in point of law was 
extinguiſhed, as againſt Nut, and ſurvived only againſt 
Baker. The principal ingredient for the plaintiff, is, that 
tis not a debt in the way of trade, but is an actual loan of 
a ſum of money, and the debt conſequently ariſes from the 
contract itſelf; and if there is any defect in the contract, 
the court will refort to what was the principal intention of 
the parties, that they ſhould be ſeverally and jointly bound. 


I have upon other occaſions mentioned the caſe on the A note of hand 


northern circuit before lord Macclesfield; a girl, in conſide- at che beginning 
mentioned to be 


and ration of 207. fubmitted herſelf to the pleaſure of a man; for ,.1 bor. 
ws: be was ſo ungenerous afterwards as to refuſe payment, rowed and re- 
und and ſhe was obliged to ſue him upon his note, which, in ceived; but at 
ade, WY the beginning of it, was mentioned, to be for 201. bor- weng tete 


rowed and received, but at the latter end, were thefe words, « which 
words, which I promiſe never to pay. My lord Macclesfield 7 Promiſe 3 
held, that here is a good foundation for an aſſump/it, upon chlef ji 
the lending on one fide, and the borrowing on the other; Parker held he 
und the words in the concluſion of the note will make no 1 33 
variation, and conſequently the plaintiff in the action is r — 
wall entitled to recover the 204. It is the lending of one ;,;qca, upon 
ſide, and the borrowing of the other, makes the ftrength the lending on 
— aha onhe eideas: DoS 
the bond, that is rather in the nature of an addition than — rweny 
as thing elſe, and no great ſtreſs to be laid upon it. All notwithſtandiog 
es of this ſort muſt depend upon their particular cir- OS 
cumſtances. the — - 


No here is a reaſonable preſumption that' this bond was where money 
either through fraud, or for want of ſkill, made a joint, is lent to two 
inſtead of a joint and ſeveral bond; for Baker, one of the IE 
abligors, who filled it up, is only A tradeſman, and intir ely fraud, or for 


unac- 


32 4 Cafes argued and determinened in the 


gh N unacquainted with the common form of bonds, | whey A F 
2 Y joint money is lent to two perſons ;- but I do not think it was ll 
only, ivitezd of fraud in Baker, but merely a miſtake, and this is a head d 2 


ajoint and ſe- equity on Which the court always relieves. 


veral bond, 


theſe are heads of equity, on which this court always relieves. 19h 


4 


The ſecond queſtion, Out of what fund is this monyM 
to ariſe? Now it cannot be inſiſted that the 1200. left nM 
the hands of Hawkyns's adminiſtrators, is by any part. 
cular agreement made liable to Simpſon's debt, but mere. 
ly left as a ſecurity to indemnify them againſt the demand. W 


'Q 
4 


It is not © gand- The next queſtion will be, Whether theſe perſons, vil 
— no Hawkins's adminiſtrators, are proper parties to this ſuit 
has aſſets may It has been ſaid at the bar, that you may make any perſon 
be made a de- a defendant that you apprehend has poſſeſſed himſelf of aſl 
Rite him a ne. upon Which you have a lien: but this certainly cannot be 
ceſſary party, laid down as a general rule; for it would be of dangerowf 
the RS conſequence to inſiſt, that you can make any perſon 2 
either denies defendant who has aſſets, unleſs you can ſhew to the 
—— or court he denies that he has any ſuch aſſets, or applies then 
2 improperly. | | J 
eff But, however, in the preſent caſe, the court may give 
ſuch directions as will reach the ſum of 1200/7. for 1 ſrl 4 

order the adminiſtrators of Hawkins to retain this money in 

their hands, till Mr. Vaughan has diſcharged this debt to 

Simpſon ; and upon ſuch payment, the adminiſtrators ot} 

Hawkins ſhall aſſign the 12007. to Vaughan, or ſuch per- 


9 


n 
"© 
— 


— g 
e 
: N 


fon as he ſhall appoint ; and his lordſhip was pleaſed top") 

order accordingly. | | 8 - 

D 34 ] Brooke, executor of Hobart v. Gally, April the 25th 1749, I or 

CA 22, ET: Eaſter Term. ge 

A ſchool-boy 2 bill was brought by the plaintiff, as executor af * 
2 — Hobart, againſt the defendant, to have a note deli- 

— cham vered up to be cancelled, (which Hobart had given to the 

paign, claret, defendant) upon a charge of fraud and impoſition. Wu; 


&c. with G. a | , P S . 1 Ave. 
victualler, in five months time; in a few days after he came of age, G. prevails on bim te Y 


give 2..note for the g9l. without producing any account, or delivering him a bill. Lord or 
Hardwicke, upon the circumſtances of the caſe, decreed the note to be delivered up to be ; 


caucelled, | 
Lord Chancellor ſtated the caſe in the following manner: 
A young gentleman, admitted to be an infant; and 4 er 


known to be a ſchool- boy at Montignack's French _ 1 5 


Time of Lord Chancellor Hardwicke, 


ear Oxford chapel, takes it into his head to reſort to 
ys coffee-houſe, or rather victualling-houſe, as all 
rns of meat and liquors were fold there; and the maſter 
e it ſuffers a ſchool- boy, juſt turned of twenty, to contract 
debt of 597. in the ſpace of five months, from April 
35 to the September following, when his allowance in 
ocket- money, by the guardian, was only ſeven ſhillings a 
eex, and in my opinion very ſufficient. The things for 
ag nich he contracted the debt, were for meat either for him- 
et, his friends, or his dog, or for liquors ſent to his 
"ESodeings, which was the ſchool ; in one day claret to the 
mount of 37; burgundy 11. 10s; champaign 21. 7s; in the 
- hole 6/. 175: 1. 155. was charged another day for rack 
ut! unch, ſent to his lodgings ; another day coffee and jellies, 
Which, if it had reſted there, might have been excuſable, 
done once or twice only; but it was by no means com- 
endable to give an infant ſuch long credit as ſix months 
or eren theſe things. The defendant's telling Mr. Mon- 
Wieniack, when he came to inquire after his ſcholars behavi- 
or, that it was no buſineſs of his, was a very improper 
Wanſwer to the ſchoolmaſter, and an evidence that he was 
going wrong, and wanted to conceal it. As to the young 
van himſelf, he appears to have been often in liquor, 
ad the fact ſpeaks itſelf, conſidering the great quantity of 
ine, &c. which were ſo frequently ſent him. 


In two or three days at moſt after Hobart came of age, 
rally prevails upon him to give a note for the 591. though 
o account appears to have been kept of the dealings, nor 
Wny bill delivered after Hobart came of age. 


This caſe will turn upon two general conſiderations : 
WF iſt, As to the tranſactions between Hobart and Gally be- 
ore the promiſſary note was given, and before he was of 
ee. Secondly, On the alteration that has been made, by 
W promiſſory note being given, and upon the circumſtances 
c the time it was given. 


4s to the firſt, they are tranſactions of ſuch a nature, as 
eght to be diſcountenanced in a court of equity. The law 
s infants under a diſability of contracting debts, except 
er bare neceſſaries*; and even this exemption is merely 


_— — 


In the caſe of Bainbridge v. Pickering, 2 Blackſtone's Reports 1325. 
ald juſtice (abſente De Grey, Ch. Juſt.) ſaid “ If an infant lives with 


x that the child is not left deſtitute of cloaths, or other real neceſſarics of 
Ne, l apprehend that the child cannot bind herſelf to a ſtranger, even — 
What 


parent, who provides ſuch apparel as appears to the parent to be proper, 


33 


F883 


34 Caſes argued and determined in the 


to prevent them from periſhing, The reaſon why the ly a | 
hys them under ſuch reſtrictions, is to prevent their beige 


. 0 upon, unknown to their parents or guardian. 4 
—_— Neither law nor equity know any difference between a 
j- Pate ray mtant of 1 6 OT 17, and one turned of twenty, there be. I 
and one turned ing 2 preciſe time fixed for their coming of age, and tu 
of twenty, there latter may be equally relieved with the former; for til! he 1 
either in law or arrives at twenty-one, he is conſidered as an infant. | 3 
1 From all the circumſtances of the caſe which I hay : 

7 


on, 2 re- ſtated before the giving of the note, it is very plain, that the 
4 — defendant acted mala fide, by giving evaſive anſwers, and by 
endeavouring to ſecrete what he was tranſacting with the 3 


If an infnt As to the ſecond point: It is truely ſaid on the part oi: 
takes up goods the defendant, that if an infant takes up goods before he 
ger .nore = comes of age, and gives a note for it after he is of age, ii 
For them hier there is no raud, it is good at law. 4 


of age, if no fraud, good at law, af 


Wherean un- It has been likewiſe ſaid the executor of Hobart the plain. iſo | 


— mee bg tiff is a mere volunteer, but I ſhall not conſider hin J 4 
* 


] 
V 


[ 


with an infant as ſuch, for, as ſtanding in the place of Hobart, (who, ii 
pr he _=_ he had been living, and had 'waked out of his drunken 
__ ſleep, might have been relieved) is equally intitled to re- 


note of hand 1s Mug tray ip 
taken from him lief as ſuing in his right. 
immediately on , 


his coming of Where it is manifeſt there has been an unconſcionahl 1 * 


2 , bargain made with an infant before he comes of age, the us 


even by his exe. taking a note of hand from him in two or three days after 

[ 36 ] he is of age, to ſubſtantiate it, is a ſuſpicious circumſtance, N 
eutor, will er- and has always been a material ingredient to direct the con- 
der it to be can · ſcience of this court. It is very ſtrange, that there ſhould 
— 44 be no account ſubſiſting for dealings of five months, not 
ſubſtantiate ſuch any pretence of a bill delivered after Hobart came of age; 


a bargain, made 


with an infant during his infancy, is a principal ingredient with a court to relieve. 


_ 


what might otherwiſe be allowed as neceſſaries; for no man ſhall take upon 
him to dictate to a parent what cloathing the child ſhall wear, at what dime 
they ſhall be purchaſed, or of whom. All that muſt be left to the dire Wi 
tian of the father or mother. And as there 1s not here any pretence but 
that the child was decently provided for by the mother, I think we ſhould 
give no countenance to ſuch perſons as inveigle young women into ex- 

vagance, under the pretext of furniſhing them with neceſſaries, without th. 
previous conſent of the parent.“ Of the ſame opinion were | 
and Nares, juſtices. * | 


Time'of Lord Chancellor Hardwicke. 


2 r is there any evidence that a bill lay before him for his 
nſideration, at the time he gave the note. 80 that here 


lam. 2 note without any previous conſideration, which, to 

1 bum, would be contrary to the rules of this court. If 

7 le cafe and education of youth have been thought of con- 
t 


quence in former ages, or of public concern by the parent, 
þ give any encouragement to à tranſaction of this kind, 
ould intixely defeat that care, and be extremely fatal to 
e health, the manners, and every thing elſe that is valu- 
ble in young perſons. The caſe the neareſt to this, is the 
poſition upon young heirs, in the lifetime of their anceſ- 
n, who, though of full age at the time of the fraud, 
Wet if his neceſfities, extravagancies, or the ſeverity of his 
ents, made him ſubmit to the impoſition, this court will 

t q ee relief merely to difconrage attempts of this nature. 


e 


e he | 
e, if 4 I think it neceſſary to make an example of the defendant 
Weſtminſter Hall, as it is fo near a neighbour to Weſt- 
nfter-School ; and, upon the whole circumſtances of the 
ase, do decree the note to be delivered up to the plaintiff 
lain. o be cancelled : but if the defendant ſhould be minded to 
hin ring an action at law for goods fold and delivered, he 
o, ball not be injoined from doing it; and I will likewiſe di- 
nken ect the executor to admit aſſets, and not to infiſt upon the 
) re- atute of limitations, pendente lite in the court of Chance- 
, but, at the ſame time, I ſhall limit him to bring his 
tion by Michaelmas term at fartheſt; that he may not, 


able hrough vexation, defer it as long as he thinks proper ; and 


after is lordſhip made an order accordingly. 

nce, ; 85 | 

on- FAſhburnham verſus Bradſhaw, April the 26th 1740, upon CA 23. 
ould a | the equity reſerved. .- 

nor 

ge; HERE was a deviſe to charitable uſes under a will in A deviſe to cha- 


1734; the teſtator lived till July 17 36, a month after table uſes un- 


e new ſtatute of mortmain took place, and then dies 833 7 
ithout revoking his will: it was referred by the court of tor lived a 

Chancery to the judges for their opinion, whether this was _ oe 
good diſpoſition to charitable uſes ; and all of them, ex- mortmain took 
pt Mr. juſtice Denton, who was ill, certified that the place; all the 


deviſe to theſe uſes was good in law, nothwithſtanding the gran, cen 


ould Et; and thereupon lord chancellor declared the will ſhould 37 ] 
e ctabliſhed, and the truſts of the charity carried into ton, 37 1 


xecutio tdibdat the deviſe 
was good inlaw. 


vor, II. G Tuffnel 


36 


Carn 2＋ Tuffnell verſus Page, April the 28th 1740. 


W. S. makes his ILLIAM SPRINGET made his will in wi 
ponent e ting, ſigned by himſelf, but unatteſted by wi 
ah cellar hd neſſes, wherein was the following clauſe, <* All the e 
not ſurrendered. “ which I have I intend to ſettle in this manner; ) q 

his copyhold < eſtate in Kirby-hall, near Hennington-caſtle, by Hell 
eſtate, the queſ- : : 5 a 
tion was, We- ningham town, which is 1351. per ann. 1281. Exc 
ther it paſſed? t quer annuity (and his ſtocks, which the teſtator enum 
ng Sox rates) all which I give to my dear brother Anthon 
3 FE" ber- Springet z after his death, my deſire is, that it,ſhoul 
Juries relates to ( he diſpoſed of after this manner; To Mr. Will 


cn ettates only c Tuſtnell, the ſon of Samuel Tuffnell, eſq; at Lange 


Caſes argued and determined in the 


s paſs by th : r e 1 n 
34 & 3s U. 8. in Eſſex, my eſtate at Kirby-hall,” 
which takes in 
fce-bmple only, and does not extend to cuſtomary eſtates, 


The other part of his eſtate the teſtator gave to thll 
perſons named in his will, but made no ſurrender to uM 
uſe of his will of what was copyhold. | 


William Tuffnell made his will in 1732, by which I 
deviſed the eſtate of Kirby-hall, and other eſtates, to Pai 
and two other perſons, of which one was his heir at la» 
in truſt for the plaintiff; but this teſtator did not make a 
ſurrender to the uſe of his will, nor have the deviſees ere 
been admitted to the copyhold eſtates ; but, notwithſtandii 
ing, on the death af Anthony Springet in 1735, the 
took poſſeſſion, and againſt them the plaintiff has brougii 
his bill, tor an account of the rents and profits of Kirby 
hall, and prays that the eſtate may be decreed to him. 


Lord Chancellor. I will conſider this caſe in two lights 
firſt, Whether the will of a copyholder unatteſted by wit 
neſſes, is ſufficient to declare the uſes of a furrender ma 
to the uſe of a will? and ſecondly, where there is no ſur © 
render, as in the caſe before me, Whether ſuch a will 1 
ſufficient to paſs the truſt of the copyhold lands to tp 

plaintiff? * ” : 


Where a man = With reſpect to the conſideration of the queſtion in th 
8 firſt' of theſe lights ; where a man is ſeized of copy hoi. 
Vi uſe of his lands, and ſurrenders to the uſe of his will, and execute 
12 1. 5 | 

will, though un- a will, though not atteſted by witneſſes, yet it ſhall dire 
duet the uſes, the uſes of the ſurrender ; for the clauſe in the ſtatute do" 
"of ſuch ſurren-, frauds and perjuries, which requires the teſtator's ſigning u 
the preſence of three witneſſes, and their atteſtation in bi 

| preſenct, 


Tim? of Lord Chancellor Hardwicke. 


ſence, is confined only to ſuch eſtates as paſs by the 

te of wills, 34 & 35 H. 8. c. 5. which is an act to 
plain one made in the 31ſt of the ſame king; and at the 
ſe of the third ſection enacts, that the words fate of 


unded, taken and judged of eſtates of fee-fimple only, 
ich ſhews plainly, that it does not extend to cuſtomary 


* 


orney-general verſus Barnes, which is reported in 
Vern. where it is ſaid, in page 598. As to ſuch of the 
lands as were copyhold, it was agreed, they were well 
appointed, they paſſing by ſurrender and not by will, 
though there were no witneſſes to it *.“ 


E797 4 tele "7 


a 


— 
—— — 


* Mr, Hargrave in his edition of Co. Lit. p. 111. b. has the following 
te: + The teſtamentary power over land was certainly in uſe among our 
glo-Saxon and Daniſh anceſtors; though it ſeems to have been rather 
opted from the remnant of the Roman laws and cuſtoms they tound here, 
n brought from their own country. For, as Tacitus, writing of the an- 
nt Germans, ſays, ſucceſſores ſui cuique liberi et nullum teftamentum,”” 
delm. Poſthum. 21. 127. After the Norman conqueſt, the power of de- 
eng land ceaſed, except as to ſocage lands in ſome particular places, ſuch 
= citics and boroughs, in which it was ſtill preſerved ; and allo except as to 
ms for years or chattle intereſts in land, which, on account of their ori- 
nal imbecility and infignificance, were deemed perſonalty, and as ſuch 
ere ever diſpoſable by will. This limitation of the teſtamentary power 
oceeded partly from the ſolemn form of transferring land by hvery of 
iſin, introduced at the conqueſt, which could not be complicd with in the 
ble of a laſt will; partly from a jealouſy of death-bed diſpoſitions, but 
riacipally from the general reſtraint of alienation, incident to the rigours of 
e feudal ſyſtem, as it was eſtabliſhed or at leaſt perfected by the firſt Wil- 
m. See Wright's Ten. 172. In the reign of Edward the firſt, the ſtatute 
t quia emptores removed, in great meaſure, this latter bar to the exerciſe 
{ teſtamentary power; that is, in reſpect to all freeholders, except the 
ing's tenants in capite. But the two former obſtruftions ſtill continued to 
rate, though indeed this was in name and appearance only; for ſoon 
rthe ſtatute of quia emptores, feoffments to uſes came into faſhion, 
nd laſt wills were enforced in Chancery as good declarations of the uſe ; 
Ind thus, through the medium of uſes, the power of deviſing was con- 
lnually exerciſed in effect and reality. But at length this practice was 
WE hecked, not accidentally, but deſignedly, by the 27th of Hen. 8. which, 
12 — the poſſeſſion or legal eſtate to the uſe, neceſſarily and com- 
WPulively conſolidated them into one, and ſo had the effect of wholly de- 
oyiag all diſtinction between them, till the means to evade the ſtatute, 
, by a very ſtrained conſtruction, to make its operation . on 
he intention of parties, were invented. However, the bent of the times 
as ſo ſtrong in favour of every kind of alienation, that the legiſlature, in 
ee years after, having interpoſed to reſtrain an indirect mode of paſſing 
ad by laſt wills, expreſsly made it deviſable. This great change of the 
grommon law was effected by the ſtatutes of the ga & 34 of Hen. 8. Which, 
ſaken together, gave the power of deviſing to all having eftates in fee ſimple, 
Xcept in jointenancy, over the whole of their ſocage land, and over two 
ads of their lands holden by knights ſervice. The operation of theſe 
lautes was further extended by the converſion of knights ſervice into ſocage 
WW” the 12 Cha. 2. But till copyhold lands, and alſo, as the beſt opinions 
ſeem to have been, eſtates pur autre vie in freehold lands, remained undes 
een G 2 viſeable. 


* 
F 


Lritance, in the former ſtatute, ſhall be declared, ex- 


ates, and has been fo ſettled ever ſince the caſe of the | 


37 
38 


48 Caſes argued and determined in the 


Where the legal As to the ſecond queſtion, whether the will of Wil 
eſtate isin t Ham Springet will paſs the truſt of the copyhold land, 
lands will paſs Where the legal eſtate is in truſtees, the ce/iuique try 
under the will cannot conſequent] ſurrender, but the lands ſhall notwith. © 
983 ſtanding paſs by this deviſe, according to the general r 
not in that caſe that equity follows the law, for there a copyhold will yi 
| ſurrender them. under a will without three witneſſes, or where there are if 
witneſſes at all; and if this nicety is not required in pi 
fing the legal eſtate, a fortiori, it is not in paſſing tl 
equitable, and therefore the cęſluigue truſt may by til 
fame kind of inſtrament difpoſe of the truſt eſtate, as if HH 
had the legal eftate in him. | 


There is another queſtion made in this cauſe, and tu 
— aa has in the eftate at Kirby: 


The word ede I am of opinion the word e/tate is ſufficient to paſs ng 
2 bes Only the land, but all the intereſt the teſtator had in it be 
not only the ſides; for though here is a locality in Kirby- hall, yet th 
fand, but the in- teſtator meant his intereſt in it too; for ſuppoſe, and I be 
tor has in n. lieve it has happened, a man ſhould give all his real eſta 
in England, here is a locality, and yet none will fay, th 
the intereſt does not. paſs as well as the eſtate, | 


« All the eſtate which I have, &c.” at the outſet df 
the will, ſhews a plain intention in the teſtator to diſpoſe d 
the whole, and conſequently Mr. Anthony Springet, th 
firſt taker, had only an eſtate for life, and the remainder 


r 


— 


viſable. On the one hand they were not deviſable at common law, becaui 

they came within the deſcription of real eſtate. On the other hand, they 
or at leaſt the former, arc not within the ſtatutes of Hen. g. theſe requirin 
that the tenure ſhould be ſocage, which a copyhold is not; and that tu 
party ſhould bave an eſtate in fee-fimple, which is more than a tenant puff 
autre vie can be ſaid to have. See as to copyhold lands 2 Roll. Rep. 384 
And as to eſtates pur autre vie in freehold lands, Cro. Elia. 804. Mo. 625 
2 Saund, 261. x Salk. 619. This deſect of proviſion in the ſtatutes of vill 
is now ſupplied, as to eltates pur autre vie, by the 29 Ch. a. c. g. which 
makes them deviſable in the ſame manner as eſtates in fee- ſimple. Bu w 
proviſion is yet made in reſpeft to copyhold eſtates; and therefore tit 
power of deviſing is now indireQly exerciſed over theſe by an applicatiot 
of the doctrine of uſes, funilar to that which was anciently reſorted to n 
reſpect to freehold lands; for the practice is to ſurrender to the uſe of tit 
owner's laſt will; and on this ſurrender the will operates as a declaration 0 
the uſe, and not az a deviſe of the land itſelf. See 2 Roll. Rep. 2 Atk. 3) 
Gilb. on Uſes 36. From this deduction it appears, that the teſtamentaſ 
Power is now exerciſable, either directly or indirectly, over land of ever) 
tenure naw in uſe, and alſo over every fort of intereſt in land, which 10 
being fettered with intails, can be transferred by alienation taking effect i 
the owner's lifetime. 5 

ETI man 


Time of Lord Chancellor Hardwicke. | 39 


. 
wil m Mr. William Tuffnell an eſtate in fee; and therefore 
and; Wh: plaintiff is intitled to the decree he prays by his bill. 
ue caſe of Ibbetſon verſus Beckwith ® was principally 
with ned on by the plaintiff's council, as being in point, and 
1 lowed by lord Hardwicke to reſemble it very much. 
!! 608 | 


en Berkley Freeman verſus Biſhop, April the 27th 1740. [39] 


3 IN this caſe the lord chancellor laid down the following ©** 25. 
= rules: | 


W That an heir of twenty-two or twenty-three years of 
Woe, if a dealer in horſes, or other tradeſmen, impoſe upon 
im, by ſelling at extravagant prices, in numberleſs in- 
| es, (hall be relieved in this court, otherwiſe if in a 
Winole inſtance only. 


This court in relieving an heir againſt fraud, does not 
onſider whether the eſtate in expectancy comes to him as 
heir to his father, and by deſcent, or from any other re- 
ation; but the rule which directs in this caſe, is the ne- 
eeſſity that young heirs are in for the moſt part, which na- 
Wturally lays them open to impolitions of this kind. 


Where an extravagant price is charged for goods ſold, 
ſet and a mortgage is taken to ſecure it, the heir may be re- 
lieved fo far as it ſtands a ſecurity for the unjuſt gain; but 
AF after it is determined upon a quantum meruit, what was 
me real worth of the goods, the mortgage will ſtill be 


binding upon the heir, for ſo much as is found by the 


cou | Hill verſus Adams, April the 29th 1740. Cars 26, 
may W HERE a title is ſet up to an eſtate by a bill, and Where a deſen- 
* 


n 21 dant diſclai 
: ou make a. perſon defendant, who diſclaims all all right, you 
right, and do not bring him to hearing, the court faid you _—_— read his 
. . : evidence, aSa 
ſhall not read his evidence as a proof of your own right, vrook of your 


to the prejudice of another defendant, own right, to 
| the prejudice of another defendaut. 


catiol — | r OAT A 5 


of | ® Caſes in Equity in lord Talbot's time 157. © A teſtator ſetting out in 
ion 0 p his will to give and diſpoſe of his worldly eſtate, is a ſlrong proof that 
k. 3 x he intended to diſpoſe of the inheritance of his lands, when there are 
entaj . ſufficient words in the following parts of the will for that purpoſe; the 
eren words, eſtate at ſuch a place, or in ſuch a place, may carry a fee.“ 
h nd ſon ver. Beck with. ä 


Where 


40 5 CLiaſes argued and determined in the 
The heir o Where a mortgagee aſſigns without the mortgage 


mortgagor need :. .: | 
not bring the Joining, the heir of the mortgagor, on preferring a bill uM 
original mort. redeem, has no occaſion to bring the original mortgag 


gagee before the before the court, for the aſſignee, as ſtanding in his place, 


court, where he 


has affigned will be decreed to convey. 
without the mortgagor's joining. 


Cx SE 27. ' Glanville verſus Payne, April the 3oth 1740. 
33 Chancellor laid down the following rules. Tha 


where a marriage- ſettlement is executed after mar: 
riage, in purſuance of articles previous to the marriage, 
L 40 ] and the limitations are to the huſband for life, to the wife 
for life, and to the heirs of the body of the huſband to he 
begotten upon the wife, it is executory, and will be car. 
ried into ſtrict ſettlement by this court ; otherwiſe, if exe- 
cuted after marriage without any articles previous to the 
marriage to direct the uſes of ſuch ſettlement. The ſtatute 
of H. 8. c. 28. /. 2. gives a tenant in tail power only to 
make leaſes for three lives abſolute, but not for ninety- 
nine years determinable upon three lives. Where a ſet- 
tlement made after marriage gives an equivalent to the 
iſſue, for what they were intitled to under the ſettlement, 
previous to the marriage, the court would have diſpenſed 
with carrying that before the marriage into execution ; but 
in the ſettlement made * marriage, in the preſent caſe 
no equivalent is given to the iſſue; and therefore the ſettle- 
ment before, which is for the benefit of the iſſue, mult be 


purſued. 


Mr. ſerjeant Barnardiſton has ſtated the caſe very fully 
in his Chancery Reports, p. 18. . 


ca 28.  Lewellin verſus Mackworth, June the 23d 1740. 


A deſendant to W HEN a ſupplemental bill is brought for any new 

2 matter diſcovered ſince the hearing of a cauſe, before 

ke og a6 Res the former decree was ſigned and inrolled, if the defendant 

rauſt plead or to ſuch bill is able to ſhew that there is no new matter dil. 

mur: and can- covered, 2 muſt take advantage by plea or demurrer, 
a 


not inſiſt upon wh N g . 
= — and it is too late to inſiſt upon it at the hearing. 


A bill of review Where a decree is neither ſigned nor inrolled, you can- 
improper be- not bring a bill of review, but a ſupplemental bill, in the 


1 — 4 
008 0 * nature of a bill of review. 


The evid It is not neceſſary there ſhould be in and poſitive 
bas "Sangre | eceſſary there ſhould be a certain and poſi 


Fading deeds evidence, as to the finding of deeds, after a decree, wy 


alter a decree is 


ne of Lord Chancellor Hardwicke. 


W diſcovered before, would have varied the decree, but 
cu evidence only as the court thinks reaſonable. 


ing that is to be proved will admit of. 


Atkinſon verſus Turner, at the Rolls, June 30, 1740. 


GIVE two thirds of three eigths of my joint ſtock 
and trade to my grandſon Richard Turner, provided he 
all attain his full age of twenty-one years; but if he die 
fore twenty-one, then remainder over to the plaintiffs. 
ichard Turner died before twenty-one. 


The queſtion was, if 'the adminiſtrator of Turner is 
titled to the intermediate profits, from the death of the 
ſtator to the death of the infant. | 


The maſter of the Rolls. The whole turns upon this, 
hether this was ſuch an intereſt as veſted * during the 
inority of Richard Turner, or whether it was ſuſpended 
luring his minority, and diveſted upon his dying before 
renty-one ? * | 

Confidering it upon- the words of the will, I own I 
bunk it a very ſtrong caſe as a condition precedent, and 
hat the eſtate could not veſt till the infant attained the age 
f twenty-one. Nothing is more frequent than a future 
tereſt in a chattel ; and there is no inſtance where the 
ourt ſtrains to make it a veſted one, till the future time 
omes in eſſe. The only difference in the preſent caſe is, 
at this legacy is not properly money, but the partnerſhip 
d the profits of a trade. The more general a rule is 
nade, the better; and it is very dangerous to run into 
uceties, to diſtinguiſh any particular caſe from a general 


8 as it muſt neceſſarily breed uncertainty and con 
unhon. "4; 


— 


In legacies there is a known diſtinction between the time being annexed 
d the ſubltance of the gift, or to the payment. If complete words of 
 diret the executor to pay; the other words only © fix the time” of 
ch payment : and then the legacy velts, and 1s tranſmiſſible, though the 
gace ſhould die before the day of payment, as a legacy given, © to be 
pad at twenty-one.” But if the time is annexed to the ſubſtance of the 

n a legacy © if” or © when” he ſhall attain twenty-one, it will not 
| before that contingency happens, Per Lord Mansfield 1 Burr. Rep. 
26. Goſs v. Nelſon. 


Elliot 


41 


ſuch only as the 


court thinks - 
reaſonable. 


There is no. rule of evidence to be laid down in this The 7 with 
1 regard to evi- 
putt, but a reaſonable one, ſuch. as the nature of the OY 58 
the thing to be 
proved will ad- 


[41 ] 


CASE 29, 


A teſlator gives 


a part of his 
ſtock in trade 
to R. T. pro- 
vided he attains 
21. He dies be- 
fore that ag 

the admiaiſtta- 
tor of R. T. is 
not intitled to 
theintermediate 
profits from the 
teſtator's to the 
infant's death, 


- 


Nice diſtinc- 
tions to be 
avoided, for the 
more general a 
rule is, the bet; 
ter. 


4 —  .  (ajevrargaed and determined in ibe 


. -- 


ment of bis Godwin, 28 a co-obligor. 
| plaintiff who are bo 
- teſfator's eſtates; it was held by the maſter of the Rolls, that the bill brought by che be 


' 36 years. 


pu . ' 
016 eftate if a man purchaſes ſuch an eſtate from an executor, 


* 


c, 36.” Elliot and-others verſus Merriman, &t the Rell, 
1 N. Bin! 2 July 2 % -. | 


1 

in | (380 15 I 
22 R. Thomas Smith, who had both a real and je. 4 b 
perſonal eſtate ſonal eſtate, was indebted to ſeveral perſoiis, al 3 a 
60-5. hrs heirs, particularly to the plaintiffs, and to ſecure the plainis AF + 


&c. charged 


with the ap. debts, he entered into a bond to them, together with auf 


debts -- the : . 80 . Bean Ad * | 
creditors. never aſked, for their. principal, but receive their ina 
regularly for 16 years of G. the executor, who during this interval made ſeveral ſales HH 


ereditors ſhall be difmiſſed, and a purchaſer ſhall not be diſturbed aſter a quiet poſlclica c 


. 
. 


wy 
- 
ug. & 


e 


4 J Thomas Smith, by an introductory clauſe at the bey 
0 * J ning of his will, Ates al hy real ZI 
payment of his debts. Then comes the clauſe uu 

which the plaintiffs found their claim: I deviſe all wil 
real and perſonal eſtate to Mr. Godwin, his her, 
c executors, adminiſtrators and aſſigns, charged with ti: 
payment of my debts.” The teſtator died in 11, ar 
Godwin the deviſee was made fole executor, and proved 
the will; he paid the intereſt of 5/. per cent. regularly vil 
the plaiatiffs upon their bond till 17 30» as it is admitted oi 
all des, nor did they ever ſeem deſirous of their principd; 
he has made ſeveral fales of the teſtator's eſtates : firſt, i 
his freehold ; ſecondly, of his leaſehold ; and a third fu 
of an eſtate, conſiſting of part freehold and part leaſchoi,i 
to Merriman. The queſtion upon the whole is brougtiM 
to this, whether as the deviſe of the real eſtate to God 
is not an expreſs deviſe to ſell, but only charged vil 
debts, the vendee in this caſe takes the eſtate cum onen, 
- as the vendor did. 


The maſter of the Rolls was of opinion, directing 
eſtate to be ſold, does not imply that it muſt be fold at 4 
events, if the debts can be fatisfied without. Subject 
an eſtate to debts, without giving an abſolute power to {t, 
does not guard the eſtate from being ſold, if debts can 
be paid otherwiſe. | 
Where a man As to the leaſehold eſtates, they are out of the caſe ; # 


rchaſes a 


. 
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from an execu- Ceaſe to be a truſt upon the land, for where money is Want 
tor, it ceaſcs to ing, an executor muſt ſel] ; for to entertain a doubt to n 


Lot — on the contrary, would make it impoſſible for an executor to 


money is want- aſſets, as no perſon would venture to buy. Lengths 
; tit 
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Ne of Lord Chancellor Hardwicke - 43 


e is no favourable circumſtance for creditors; for had ing an executor 
ey come recently, and prevailed againſt the purchaſer, he * 
icht have had his ſatisfaction over againſt the vendor, 
ho was then in circumſtances, for his bankruptcy 
as many years afterwards. 


Where the debtor has charged an eſtate by will with the Where a credi- 

yment of debts, and the creditor after the death of teſta- f ef acta 
vr accepts of the executor's bond, it is as a new ſecurity, an — 

d is a circumſtance to ſhew that he relies more upon the bond, it is 2s a 


af} of the executor, than the charge in the will. new ſecurity. 


There is no difference between an expreſs deviſe of an [ 43 ] 
ate in truſt, to be ſold, and an eſtate charged in truſtees Anexprets de · 
ads for the payment of debts, without an expreſs viſe of an eſtate 
wer to ſell; in either caſe an executor has an equal {9 fell, ora 

ight to do it. charge for pay - 

| ment of debts without the power, gives him an equal right to do its 


The court chuſe rather to abide by their general rules, ous rules 
han to let in nice diſtinctions, in order to relieve particu- „af, tele in 


ar perſons, though even in the caſe of creditors them- the caſe of cre= 


| . ditors them 
. ſelves. 


Where creditiors have ſo eaſy a remedy as to bring a 
ill againſt a deviſee, in truſt of lands, to compel a file, 
hen the annual produce is not ſufficient to pay debts, 
hey ſhall not- diſturb a fair purchaſer, who has been in 


Wuict poſſeſſion for 16 years, of the truſt eſtate ; the bill 
2s diſmiſſed without coſts, as to thoſe creditors who did 
Not appear to have expreſs notice of the defendant's pur- 


haſe, 


Waltham verſus Broughton & e contra, July 4, 1740. Cas 31. 


HE defendant having been guilty of the groſſeſt fraud In notorious 

ever appeared before a court, Chancellor de- frauds the | 
reed, that he ſhould refund the principal money he cheated de 1 deten 
e plaintiffs of, with legal intereſt till the payment, and to dant pay exem- 


ay coſts both of the original and croſs bill. Aal ae 


If, faid his lordſhip, I could make the defendant pay te diheuhg of 
:mplary colts, I would do it; but though it was the — — 
ent courſe of the court, in notorious frauds, yet it has 
been diſuſed for ſome time, from the difficulty of carrying 
t into execution; but if the practice had been continued 
wn to the preſent time, I would certainly have inſerted 


the decree, Jet the defendant pay exemplary cots. 
Vol. II. H Pugh 


otherwiſe as to but the plaintiff is not intitled to coſts upon ſuch diſmi 


44 fes argued and determined in the. 


"Cars gf. Pugh verſus Smith, July 4, 1740. 
: | WJ HERE a freeman of London makes a wil, 
2 22 child of ſuch freeman muſt ele& to take by 
abide by the cuſtom or by the will, and cannot claim part by one, 2 
dy the cuſtom part from under the other, and there is no inſtance to 

3n toto. contrary, for the rule is, you muſt abide by the will 
toto, or by the cuſtom in toto. | 


[ 44 J Huggins verſus the York-Buildings Company, 
Casz 33 | July 4, 1740- | | 
A plea of a bill A. N adminiſtrator of a judgment creditor brought th 
—— — A original bill, and died; the executor of the — 
ruled, where ſtrator brought a bill of revivor, which was thought toh 
"= or was „ and thereupon another bill of revivor was broug 
different right, by the fame plaintiff, having firſt taken adminiſtration 
Bonis non, &c. to the judgment creditor ; the defenda 
pleaded the bill was for the ſame matter, and upon thi 
it was referred to a maſter to examine whether it v 
ſo, who made a ſpecial report, that the Ia bill of revis 
is brought by the plaintiff in a different right from vb 
the former was, but does not ſay it was, or was not, f 
the ſame matter, 3 


A _—_— Lord chancellor over-ruled the plea, becauſe it appean 
for the Whole, that the bill is brought by a perſon in a different right 


a plea. ſion, becauſe the maſter's report is ſpecial and not gr 
neral. His lordſhip alſo laid it down that a plea may b 
good for part, and over-ruled for part; but a dem 
muſt be good for the whole, or void for the whole. 


C432 34 Dean and Chapter of Ely verſus Sir Simeon Stew: 
| 8 July 12, 1740. 
1 Chancellor laid down the following rules f 

this cauſe. 


The court of Where the leaſes of a dean and chapter are of lony 
— 7 ſtanding, and have been continued down to this tim 
ſpecific per- without any variation as to the form, they cannot have 
formance of co- decree in this court for a ſpecific performance of cove 
2 nants for repairs againſt the preſent tenants, but muſt bt 
leaſes of a long left to their legal remedy of an action at law for a non 


. performance. 


An adverſe Where at law a witneſs is produced to a ſingle point 
party may croſs by the plaintiff or defendant, the adverſe party may croſ 
examine a wit- 5 


neſs to the forme EXAMINE, as to the ſame individual poirit, but not to 
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matter; ſo in equity, if a great variety of facts and E for which 
nts ariſe, and a . plaintiff examines only as to one, A 
defendant may croſs-examine to the ſame point, but newm aur. 


ot make uſe of ſuch witneſs to prove a different fact. * 


Where the admitfance of a copyholder is of thirty years A copy of an 
nding, 2 copy of ſuch admittance may be read in evi- awd fefa 


nce, and not neceſſary it ſhould be ſigned by the ſteward ſigned, where it 


the court. ; is of thirty years 
ſtanding. 


Deans and chapters, for fear of incurring the penalties Leſſees under 
the reſtraining ſtatutes, have been careful of preſerving deans and chap- 
> fame deſcriptions in their leaſes fince, as they did be- fm Preſerve the 
e thoſe ſtatutes ; and poſlibly at the time of the old tions in their 
ſes there might be barns or ancient buildings, which leaſes ſince, as 
er ſuch a length of time, muſt have been long ſince ow ps wo oooor 
cayed and gone; and therefore it would be hard to ſtatutes, for fear 
cree the preſent defendant to deliver up, at the expiration 1 —_— the 
his leaſe, the premiſes with ſuch buildings upon them, NOR 

hen there is not the leaſt proof, that they were in being 


the making of the leaſe, 


Where there is an agreement with relation to a dean and An "agreement 


apter eſtate, executed by the dean, for himſelf and chap- _ 8 


r, though ſigned by him only, it ſhall bind the chapter though ſigned 
thſtanding. | 


peu by the dean 

oht; only, ſhall bind 

{mil the chapter. 
Kemys verſus Ruſcomb, July 1740. Cann hs 


BILL was brought againſt the repreſentatives of a here 1 
judgment creditor, for entering ſatisfaction, as it is ment is flill 
forty-two years ſtanding, and preſumed to be paid from ſanding out, 
e length of time; his lordſhip diſmiſſed the bill with don entelzd ff 
ſs; for where a judgment is ſtill ſtanding out, and there court will not, 
no ſatisfaction entered upon record, this court will not, e on 2 prev 
es ¶ Nerely upon the preſumption from length of time, decree i. of 99 
to be ſatisfied, eſpecially when the ſtatute for the amend- decree it w be 
ent of the law, 4 Ann. c. 16. / 12. allows You to plead latiaficd. 


ment at law, as it js an old judgment, 


Si | Newſtead verſus Johnſton, July 15, 1740. 041 86. 
uſt be RACE LAWSON by her will gave. ſeveral lega- G. L. gives the 


non cies to her children; and then, directs x000/, to be gdur of her 
ken out of her partnerſhip ſtack in trade, and ſettled in bs wel "uv 
point ſettlement on her ſon ; the reſidue of her partnerſhip ſeparate uſe of 
robe, the gave to a truſtee, with very particular directions dg daughter, 
o af 0 the management, _ _ for the leparate uſe of her ber execuurix, af | 


daughter 


makes no diſ- 


36 ' Caſes arguid and determined in i- 
her will, but daughter Elizabeth Johnſton, who was a feme-covert, onal 
tion of the àappoints Mrs. Johnſton her executrix, but makes no d 
furplus. This: poſition of the ſurplus. The bill is brought by Reyn 
is not a 67] ewſtead and Alice his wife, who was a daughter of f 
\ [ 46 ] teſtatrix, againſt Allen Johnſton and his children by Ela 
— HE uh fe beth, the other daughter, ta have the ſurplus diſtributed, if 
Rock the teſtatrix had given to her ſon, and does not exclude the daughter from the (urpluWi 


Where a perſon Lord Chancellor. The giving ſeveral other legacies if 
Non i is fir. the reſt of the children, is no rule that the child who is H 
ing him the executor ſhould have the reſidue : it is impoſſible to redu 
pehdue, unleſs all the caſes, as there is ſo great a contrariety between then 
2 to one general rule; but as the law ſtands now, where 
end the fame perſon appoints one executor, it is giving him the reſidu 
cate holds inthe unleſs there is a particular legacy: the ſame rule holds 
SC. the eccleſiaſtical court, except there be a ſtrong and vice 
: preſumption that the executor was not to have the reſidy 
2 Vern, 648. Lady Glanville et al' ver/zs the Dutcheſs of 
Beaufort. | 


A legacy given Ever ſince the caſe of Foſter: and Munt, 1 Yern. 118 
Po + orga} it is ſettled, that wherever a legacy is given to an execui 
N makes © for his care and pains, he is, as to the reſidue, a truſt 
| him as to the only for the next of kin, for it would be abſurd to pive c 
_—_ : _ a legacy for his care and pains in managing the eſtate i 
next of kin. * himſelf. This reaſoning in ſubſequent caſes hias been car 
ried further, where general legacies were given witho 
aſſigning any particular reaſon, yet held to be in excluſi 
of the reſidue ; for a teſtators giving a perſon part of b 
eſtate, is an implication that he did not intend lum th 
whole. Mr. Vernon told lord Macclesfield, that he toc 
this point to be as well eſtabliſhed, as that an eſtate to 

man and his heirs is a fee-fimple, which his lordſhip mel 
tioned in the caſe of Farrington v. Knightly, 1 Wms. 55 


There is no ſort of preſumption to be admitted, fro 
nearneſs or gemoteneſs of kin in the perſon who is left ex 
cutor, that the teſtator did or did not intend him ti 


reſidue; though in the caſe of Ball and Smith, there van D 
a diſtinction in favour of a wife. The preſent caſe falls ¶ ¶ ſelv: 
rely within the reaſoning of Griffith and others, and H whe 
dutcheſs of Beaufort, in the Houſe of Lords, Decei moi 
ber 12, 1710. Giving a ſhare in the partnerfhip ſtock toll teſy 
in truſt for the wife, is conſiſtent with intending her ther 


reſidue ; for had it not been done in this manner, it m 
have ſunk in the reſidue, and the huſband by this men 
would have been intitled to it; conſequently I can ne 


/ 
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n implication ariſes from hence, that the teſtator has 
i uded the executrix from the benefit of the ſurplus, for 
yne plications muſt flow from natural and neceſfary conſe- 
f fences ; this was not a legacy but an exception out of 
un legacy ſhe had given of the partnerſhip ſtock to the ſon, [ 47 ] 


ted, q _-. | 4 ME. * : Al C 4 ru 
| Ws The giving a legacy directly to B. or giving it to A. in 2 
"2" i far B. js one and the ſame thing, and equally excludes d aliye _—_ 
jez Me reſidue. | | . 


{ due. 
= Where a reſidue is given to the executor for life, (as in A gift of the 
Mc caſe before the maſter of the Rolls) it implies a negative —— bo 
et he ſhall not have it for 2 longer term, and diſtin- ;mplies he hall 
ies it from the prfſent cafe, for here is no expreſs have it for as- 


eie of the reſidue. ONSET 2 erills 


Sumner verſus Partridge, at the Rolls, July 25, 1740, Cas TI 


A DEVISE to A. and her heirs, and if ſhe die be- Tenancy by the 
fore her huſband, he to have 200. a year for life, re- come t mull | 
hainder to go to her children, the wife died before the Har eat at's 3 
uſbanc. | not the freehold, 
It is a rule, ſaid the court, in the cafe of a tenancy by 

he courteſy, as well as in a tenancy in dower, that the eſtate 

all come out of the inheritance, and not out of the free- 

old. | 

A tenancy by the courteſy, and a tenancy in dower are A tenancy by 
>xcreſcences out of the inheritance, and a continuation of * 2 


he inheritance for a certain time in the huſband, which of the inheri- 
would otherwiſe have ceaſed. tance in the huſ- 


| band. 
A tenancy by the courteſy muſt ariſe out of the inheri- There can be no 
tance, which muſt veſt in the wife, and there muſt be a —_— by the 
poſſibility of its deſcending upon the children; now they ge aA 
take here by virtue of the remainder over, not by deſcent take by virtue 


from the mother, and there is no difference between mak- of a ——— 
ing an eſtate of inheritance, to ceaſe in the wife, the by decent from 


moment ſhe dies, and to ariſe in the children, and a their mother, 
Jointenancy. 

Neither a tenant in dower or courteſy can intitle them. T9. intitle the 
ſelves to an eſtate in dower or courteſy, where the children ena Dag 
who are left cannot paſſibly take an inheritance, for the courteſy, the in» 
moment of time the huſband takes as tenant by the cour- Feritance mull 
teſy, the inheritance muſt deſcend upon the children, and che child. 
therefore it is impoſſible, in the preſent caſe, to maintain 


ſhe father is tenant by the courteſy “. 


— 


2 . — ö 
Vide Co, Lit. 29. a. b. 30. a. b. and Mr, Hargrave's notes thereto, 
0 Biggleſton 


18 Uiuſes argued and determined in the 


 _ A lifetime received 500. as a portion. Parol evidence wn 
88 admitted to ſhew the father gave the 500. to the huſhany 


A bin ate g Where a plaintiff is abſurd enough to refuſe a fair offer 


n 5 : 2 = . 
9 


* [ 48 Biggleſton verſus Grubb, July 16th 1740. 
** ** A BILL was brought for a legacy of 500. by a h 
[+ wr tera band, in the right of his wife, given her under tl 
time, is a fatiſ- Will of her father, notwithſtanding he had in the father 


in full of what he intended his daughter under his will. | 


254 i ERAS 


with colts, for of accommodation, and obſtinately perſiſts in his ſuit, if 
_ 0 — is an aggravation, and the bill ſhaſl be diſmiſed with coſts, 


modation. And his lordſhip decreed accordingly. 


c 43 39- Henley verſus Philips, July 1740. 
— * 17 HE rules of evidence “ in this court as to witneſſes, 
in law and » arc exactly the ſame as at law. 1 
uity. | 


| If witneſſes are dead, who have atteſted a deed, it 1 
ae is dead not ſufficient you prove the hand-writing, but you mult t. 
deed, you muſt likewiſe ſhew they are dead, 
E. Where a perſon has lived abroad for ſome years, after 
Where an at- * atteſting a deed, there mult be a ſtrict proof of his death ; 
— cas otherwiſe where the witneſs has lived conſtantly in England, 
one. b trig from the time of his ſubſcribing his name to the day of 
prodf of his his death; there a ſlight evidence of his death is ſufficient, I 
— ere Eſpecially where the perfon who proves his hand knew him 
Share hes hes intimately, and ſwears that he believes him dead ; in ſuch 
lived conſtantly a caſe, the cqurt will not expect ſuch nicety, as that a cer- 
nl os. tificate of his funeral ſhould be produced, 5 
11 ee Wes Where a truſtee is merely a truſtee, and there is any act 
wy rd relating to be done by him, it is very commendable in him to be 
to his private cautious ; but where he has a private intereſt of his own ſe- 
— deen. parate and independent from the truſt, and obliges cg 
the ceſty => que truſt to come into this court, merely to have the point 
truſt before the relating to his private intereſt determined at the expence of 
— > the truſt ; this is ſuch a vexatious behaviour in him, that 
colts of the ſuit. for example's ſake he will be decreed to pay the whole coſts 
of the ſuit. PP | 

[ 49 ] Though a fema-covert has a power of diſpoſing of 3 
A pawtriaa ſum af money, or any other thing, by a writing, purport- 
feme-covert to 
diſpoſe by a r : — Y 
* Vide Buller's Law of Niſi Prius, gd edit, 'V 


i 
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o ven will, yet after the wife's death, the proving it writing pur= 
the ſpiritual court will not give it the authority of a will, e wl, = 
u will be fill conſidered as an inſtrument only, or an not give it the 
pointment of ſuch ſum or other thing in the purſuance fuhrt! of one 
the power ; and before it is proved in the Commons, that _ _— 
a teſtamentary conveyance, the huſhand ought to be the huſband 


amined there, as to his conſent, nor till then will it have muſt be examia- 
ed to his con- 


e effect and operation of a will *. n 
| Can be proved. 


| Lock verſus Bennet, July 17th 1740. Cant 40. 


HERE there are mutual demands between a cre- Md 
ditor and a bankrupt under the clauſe in 5 Geo. 2. mands, a de- 
30. ſect. 29. in which are theſe words; no more ſhall fendantuponan 
| 3 and paid than appears to be due on either ſide, _—_ (ot 
Won a balance of accounts ſtated. The maſter of the Rolls off upon g Gene 

Ws of opinion, that upon an action at law the defendant 2. the Bank- 
aht ſet off his demand againſt the plaintiff, as is done in n__ of 
er caſes by virtue of the ſtatute of 2 Geo. 2. ch. 22. under a Geo. 2. 
Wt. 13. and 8 Geo. 2. ch. 24. ſet. 6. and that there is | 

) occaſion to come into a court of equity, to pray an in- 
nction to a ſuit at law, and that the plaintiffs at law may 
count +. 


'of Berrisford verſus Milward, July 18th 1740. c AK 4t. 
n, A MORTGAGEE was preſent when the mort- 7 
. | k ; pre- 
um gagor was in treaty for the marriage of his ſon, with tent whilk a 
uch e father of A. the ſon's intended wife; and the lands in- mortgager was 


in treaty for his 


mbered being agreed to be ſettled upon this marriage to ſan's marriage, 
husband for life, to the wife for life, remainder to the and fraudulent- 
e-male and female, it was not oppoſed by the mort. I) concealed hie 
pee, but he fraudulently concealed this mortgage, and at — 
ſame time privately aſſured the father of the ſon, that the ſon, the 


would truſt to his perſonal ſecurity ; it was decreed, that Wiſts" val (hb 


10 be wg es wr, 2 the ihe of this marrjage, ſhall PROS — 
e lands t 1 he A 
of Ws qietly and peaceably againſt the morigages Be nee 


The mortgagee was directed to aſſign his mortgage to 
tees, the one to be named by the ſon, and the other by 
nſelf, to attend the ſeveral limitations contained under 


— 


om the caſe of Jenkin verſus Whitehouſe and another, 1 Burr, Rep. 


Vide Green's Spirit of the Bankrupt Laws, 


the 


860 U Cafes argled und determined in the | 
"7" the marriage. ſettlement; and in caſe the plaintiff A 
. Without iſſue of the marriage, or the eſtates limited to of 
iſſue of the marriage determine, then the parties were 
ö liberty to apply to the court for further directions, the 
junction to ſtay the mortgagee's proceedings at law will 
[ $0 ] made perpetual, and he likewiſe was ordered to pay the a 
mM ect pence of the aſſignment to the truſtees, : 


«@- \ 


* = 


"Carn 43. Marſh verſus Howe, July 18th, 1740. 


Wikies pro» W HERE there is a variance between the origi 4 
bate differs will and the probate, the cauſe muſt ſtand owl 
foman e and the parties are at liberty to apply to the ſpiritual cou 
wult be on ap- for amendment; and if they fee occaſion, to make 
Pirkont a proper alterations in the probate. 
to amend, 


Carr 43. | July 18th 1740. 


 Acauſeon a PON rehearing a cauſe which was originally her 
be opencd 1 before the chancellor, it muſt be opened as a caſe. 
Cale. 


C411 44 Exceptions ex parte Halfam, July 24th 1740. 


A wife, whoſe JF a wife cannot in conſcience conſent to ſach an anſ 
hon by iſe - I as is drawn up by the huſband, the is not obliged 
ſwer drawn up ſubmit to it; but upon application to the court, ſhe mf 
by the buſband, be conſidered as a ſeparate perſon, and will be allowed 
de antes, 4. anſwer diſtinẽt and independent from the huſband. 
Whire bat I a huſband inſiſts that his wife put in an anſwer cont 
band by.-me- Ty to what ſhe believes is the fact, and by menaces previ 
naces prevails upon her to do it; this is an abuſe of the proceſs of t 
cc, and he may be puniſhed for the contempt. 

Rn he may _ . | 

be puniſhed for 


2 12 4 Lewin verſus Okeley, July 26th 1740. 


Where an exe- HERE was a deviſe to truſtees for the payment! 
eutor is alſo the debts, and the ſaid perſons were made executors, f 
— — 2 of aſſets, faid the court, ſhall notwithſtanding be equita 
debts, the aſſets and not legal, and all the creditors muſt be paid par: pa 
thall ſtill be There are caſes in Vernon's Report's, in which it is hi 
— that where truſtees are made executors, (vide Giri" 
the creditors Lee, 1 Vern. 63, &c.) debts ſhall be paid in a courle 4 
bart p. adminiſtration, but the modern reſolutions have been obs 


wiſe 
125 ; Mackwl 
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worth verſus Clifton, at the Rolls, July 31, 1740. C 46. 
H E ſtatute of limitations cannot be pleaded to the Ie fature of 
diſcovery when the debt was due, though it may to be — o 
debt itſelf; becauſe, by the defendant's ſetting forth the debt, but 
ien the debt e it will appear to the court, — 1 
Whether the fix years are incurred according to the ſtatute. the debt was 


due. 


* 
9 
* 
of 
7 
1-8 


1 
ſe 
al 


Aſhurſt verſus Eyre, Eaſter Term, 1740. C41 47. 


BILL for a diſcovery of aſſets was diſmiſſed, upon dn admit. 
A 7 ples that the adminiftrator was not a party, though ant 


was a fact not diſputed that he was an inſolvent perſon, be a pay to a 


bill for diſcove- 
ry of aſſets. 


Plunket verſus Penſon, at the Rollt, July 31, 1740. Cazsz 48, 


\ BILL, faid the court, ſo far as it is not contradicted 
by the plea, muſt be taken to be true. 


A plea, for want of proper parties, is a plea in bar, and 
des to the whole bill, as well to the diſcovery as to the 
ief. 


A plea that the bill is only brought againſt the repre - A plea for not 


b . e bringing the re- 
tatives of the real eſtate, whereas it ought to be like- — of 


Ile againſt the repreſentatives of the perſonal eſtate ; ſuch the perſonal 
plea ought to be allowed, whatever reaſon there may be eſtate before the 
Wo ſuſpect it is put in for delay, that the rule of the court 79" — 


even though 
ay be uniform. ſuſpected to 


be for delay merely. 


In bills of diſcovery, the court ſaid, you ſhould make At law, if you 

ery perſon a party who js neceſſarily to be made fo, that Jod the beir n 

pu may not multiply ſuits improperly ; at law, indeed, if an action they 

qu was to join the heir and executor in an action, they may demur; 

gut demur to your action, but in equity you may join _ = 

, every perſon 
muſt be made a party, who is a ſo. 


nent i bill of diſcovery of real aſſets may be brought againſt Where the re- 
"rs, dbeir, in order to preſerye a debt, without making an P'<ſentation is 


ei 2 
uit mnutrator of the perſonal eſtate a party, where you le 


i pt chat the repreſentation is conteſting in the eccle- you may bring 
is ba del court, and there a plea for want of parties would eee 
ling t be allowed. f | againſt the heir, 
zurſe f without making an adminiſtrator a party, 


1] OUM 


wal Vo. II. 3 Lunatic 


5² Gaſes argued and determined in be 


2 * .,* | 
5 * 3 Lunatic Petitions, Auguſt 4, 1740. 4 
grants only, "Pi a of parliament that impowers juſtices of 1 
F not perſons to take care of lunatics, upon complaint = 3 
25 the 38. them of any outrages 2 relates to vagrant luna. I 


thatimpowers tics only, who are ſtrolling up and down the country, and 


8 — 2 does not extend to . who are of rank and conditia 4 
lunatick«. in the world, and Weh relations can take care of then 


properly, by applying to this court, as is uſual in caſes fi 
lunacy. | 


A commiſſion A perſon's keeping a commiſſion of lunacy by him fo N 


af lunacy kept 5 
dock for Conga ſeveral years, without ever putting it in execution, is q 


years, without very dangerous conſequence, as it may be made an impro. 4 f 
putting it in per uſe of in many reſpects, particularly to terrify au 
crecutton, 142 diſtreſs the perſon againſt whom it iſſues; and therefor, , 


contempt of the 


Court, and will for theſe reaſons, and it being likewiſe a contempt of the 


be diſcharged court, the commiſſion was diſcharged with coſts, and 1 1 th 
with coſts. 


2 petition alſo. | © 
c 47 50, Morret verſus Paſke, October 16, 1740. 

AA, by judgment, in 1698, for bc 
in the year 1707, comes to an account with the co. all 
nufor, and ſettles the remainder due upon the judgment 2 di 
4201. and then takes a mortgage in fee for that ſum, a«1* © 
collateral ſecurity to the judgment: one Saunders, an . 
torney, in 1716, takes an aſſignment of this mortgg Wi :** 
in which there is a recital, that gol. the conſideration d br: 
the aſſignment, was then the full worth of the eſtate; ; and | 
the aſſignment likewiſe was made at- a time when ther — 
was a ſuit depending between particular creditors upd 8 
ſeveral other eſtates of the mortgagor, (the late Mr. Job or 
Bennet,) in conjunction with judgment creditors at ml Fw 
and the repreſentatives of Benngt. Saunders was in pd. . 

ſeſſion too of another mortgage, in 1688, upon the {ant 
eſtate as was ſubject to the Judgment in 1698, and tit 4 
mortgage in 170. ＋ 
| Lord chancellor. Saunders ſhall not be allowed to tad 
the two mortgages together, viz. that in 1688, and tur 
| oor in 1707 fo as to defeat intermediate incumbrance pri 
Z between the 7 ars 1688 and 1698, and yet the mortzz the 
| | | in 1707, ſhall have relation back to the judgment in 100 vip 
and by conſolidating them together, ſhall intitle Saundeſ dir 
to receive the ſum que upon that judgment prior to cred ;.. 


i 
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after the year 1698 ; but as to money reported due 

cc the mortgage in 18525 Saunders is to be paid only 
prority to creditors ſubſequent to 1707. 1 
The rule of the court as to prior incumbrances taking n 


an. J | . ” . 

n a ſubſequent one, fo as to tack it to the prior, is where None but a 

rico ie is a bnd fide purchaſer of the puny incumbrance, with- dont ce pure 

hen put notice of intermediate ones; but here the puny in- puny idcum- 
— without 


umbrance was — — in while there was ſuch a [:s —_—_ 


1 . * * . 
1 enden, as will make Saunders a purchaſer with notice. te Sv ou 


The words in the recital of the aſſignment of the mort- — 2 rio 
ee in 1716, that gol. the conſideration money, was the 
ul — of the eſtate, at that time, naturally implies 
hat there were other intermediate incumbrances, and 


i 
fore, therefore to give Saunders the advantage of tacking both 
' th mortgages would be contrary to his own intention, for at 


: the time he took the aſſignment of this puny incumbrance, 
e muſt know the eſtate was worth no more, from the 
very words of the recital. 


If a prior mortgagee takes an aſſigment of a third mort- A prior mort- 
gage, as a truſtee only for another perſon, he ſhall not be 828<% who has 


an aſſignment of 


allowed to tack the two mortgages together, to the preju- , third mort- 
dice of intervening incumbrancers ; if this was permitted, gage as a truſtee 
Wa mere ſtranger purchaſing the third mortgage, by declar- oni cannot 


tack the two 


ing he bought it in truſt only, for the firſt mortgagee might mongages toge- 


. 
rack both together, and defeat all the other incum- ther, tothe pre- 
a brancers | judice of inter- 
7 f — incum- 
Ns The reaſon why a mortgage may be tacked to a judg- eee 5 
apa ment, 1s this, becauſe the judgment creditor, by virtue of may be tacked 
Ich an elegit, may bring an ejectment, and hold upon the ex- * 2 judgment, 
AY tended value, and as he has the legal intereſt in the eſtate, 
pal the court will not take it from him; but this rule holds 
Cam only where the ſame perſon has both judgment and mort- 

e esse in the ſame right, and not where he has the judg- 


ment in his own right, and the mortgage in another right, 
as a truſtee only. | 


Where there is a prior mortgagee, who has a puiſne in- A 6.0 mortga- 
eumbrance; a ſecond mortgagee ſhall not redeem the gee has the legal 


rin : : . 4 eſtate, and if he 
prior, without redeeming the puiſne at the ſame time; and p a 


the reaſon is, becauſe the legal eſtate is in the firſt mort- cmbrance, a 
gapee ; and this court will not take away that benefit from ſecond mort- 
him, provided he had no notice of the ſecond at the time gcc ball not 


7 a redeem the 
bought in the puiſne one. prior, without 
redeeming the puiſne at the ſame time, 


12 Where 


54 Caſes argued and determined in the 


Where s mor- Where a prior incumbrancer, by mortgage, j 

agre nas © or ſtatute-ſtaple, has a bond likewiſe from the mortgagy, 

from the mort- the mortgagor in his lifetime may redeem the mortgag Wl 

gagor, the heir &c. without paying off the bond debt; otherwiſe as to thi 

c wenn heir at law, becauſe the moment he redeems the eſtate, 

as the other. ſhall be aſſets in his hands, and for this reaſon, the com 
compels him to diſcharge the bond, as well as ti 
mortgage. 5 | | 8 


[ 54 ] Where there are ſeveral. incumbrancers upon an eſtat: } 
Where a prior as is the preſent caſe, and the prior incumbrancer has: 
re „bond likewiſe, he cannot inſiſt upon being paid both, 
wiſe, it ſhall be which would be a prejudice to the puiſne incumbrancer, 
poſtponed to all but his bond ſhall be poſtponed to all other incumbrancer, il 
brances obe- Whether by mortgage, judgment, or ſtatute-ſtaple, for hf 
ther by mort- has not the ſame equity againſt a puiſne incumbrancer ui 


gage, judgment, againſt an heir at law, who is liable in reſpect of aſſets. 


or ſtatute-ſtaple. 


A prior credi- An agent, truſtee, heir at law, or executor, purchaſing if 
tor who buys 12 a puiſne incumbrance, as againſt another incumbrancer iſ 
4 though {hall be paid no more than what he gave for this incum- 
he did not give brance ; otherwiſe as to a prior creditor, who bona fi: 
Ae Fae, buys in a puiſne incumbrance, though he did not give th 
tbe whole; o- full value for it; the rule is laid down generally indeed by 
therwiſe as to a lord chancellor Jefferys, in the caſe of Williams v. Spring- 
truſtee, agents field, as well with regard to creditor and creditor, as l. 
EXECutor. truſtees, heir at law, or executor z * but I cannot ſa 
that I remember any decree in this court, ſubſequent to 
this caſe, where it has been laid down as a general rule, 
but has been much more narrowed ſince, and holds only, 
as I obſerved before, with regard to agent, truſtee, hei 


at-law, or executor, 


" 
, 


Cazz 5:, Partriche verſus Powlet, upon the Maſter's ſpecial Report, 
October 17, 1740. 


RS. Sarah Ward, previous to her marriage wit 
Mr. Partriche, was intitled to a moiety of perſom 
eſtate, amounting to 5 300l. with her ſiſter Mrs. Powlet, in 
jointenancy, being the eſtate of their ſiſter Mary Ward, 
deceaſed ; by the marriage ſettlement, the real elate only 


— 


per cur”: where there are ſubſequent incumbrences, or creditors i 
the caſe, there a man that buys in a prior incumbrance ſhall be allowed 


only what he really paid, though there was in truth a greater ſum die. 
Williams v. Springfield, 1 Vern. 476. 


b 


Time of Lord Chancellor Hardwicke. 35 


onveyed ; for what relates to her perſonal eſtate de- 
dds merely upon a recital in the deed, which is nothing a 
e than that ſhe ſhall enjoy the 5; 300. to her ſeparate 
and a covenant on the part of the huſband, that ſhe 

| enjoy it quietly, &c. then come theſe words, = 

it of 1/ſue of her own body, it ſhall go to the next of ki 

her own family. | | 


WT he ſingle queſtion was, Whether the jointenancy be- 

een Mrs. Sarah Ward, who is dead, and her ſiſter Mrs. 

iet, in the eſtate of Mary Ward, is ſevered in whole, 

aprt! 

Lord chancellor. This is not a ſeverance; for, fr/ft, [ 5 5 
is no agreement for this purpoſe ; ſecondly, if no An aftual alie- 

e eement, then there muſt be an actual alienation to make nation only can 

rag mount to a ſeverance ; the declaration of one of the gquuey 2a de- 
rties that it ſhould be ſevered is not ſufficient, unleſs it claration of one 

ounts to an actual agreement, and here is nothing in 9 the parties, 

marriage ſettlement which amounts to an alienation, ſevered is not 

er in law or equity; for the real intention was to pre- ſufficient. | 

e the right of the wife as it was, ſo that her prope 

ay not be altered, by the interpoſition of the huſband ; 

d for any thing that appears to the contrary, it might 

ewiſe be intended to preſerve the right ſhe might 

ve of ſurvivorſhip, upon Mrs. Powlet's dying before 

There is, beſides, another reaſon, the other join- 

ant was no party to the deed. The only thing 

it could give the leaſt colour to the ſuppoſition of 

ntenancy, are theſe words in the marriage agreement, 

want of iſſue of her ewn bedy, then it ſhall go to 

e next of kin of her own family. But I do not think 

ey are ſufficient to make the iſſue of her body purchaſers, 

to give them a right to come into this court as pur- 

alers, to have the agreement carried into execution in 

ar favour ; if it had, I ſhould have inclined to think it 

everance ; but, notwithſtanding theſe words, it ſtill leaves 

large, and abſolutely at the wife's diſpoſal. 


A-jointenancy is undoubtedly no favourite of a court of A jointenancy a. 


favourite at 


Vanity, though otherwiſe at law; but, in the preſent caſe, —_—_ 
only eis no pretence of an alienation, either in law or equi- in a court of 

- Moyle v. Gyles, 2 Vern. 385*. equity. 
— Alienatio 


Ilowed , — ——̃—ũ— . — — W 


ker cur? ; the plaintiff's huſband and defendant had enjoyed a church 
in moieties, under an agreement there ſhould be no benc ſit of __ 
vor WP. 


$6 cue avowed and determined in the 
Amin in  Afenatio ref prefertur juri accreſcendi, is a maxin 
24 — 2 equity ; but then it muſt appear to be an actual alienaigh| 
tur juri accre- and not from inference and implication only, without off 7 
at. expteſs declaration of the parties. 2 


L 56] -/ 


C4 52. Lucas verſus Seale, October 17, 1740. | 
Where one © T ORD Chancellor ſaid in this caſe, where there M 
debted to the ſeveral executors, and one of them is indebted toil 


teſtatorbymort- teſtator, for which he had given a ſecurity by way of ma 
—— are gage upon his eſtate, if the co-executors are apprehenil 
apprehenſive he that he is inſolvent, and that the eſtate may prove a di 
Bald Pass u cient ſecurity, bringing a bill againſt him to foreclo i 
bill agvint Hit improper 4 becauſe the teſtator having made him an exe 
for ſate of the tor, gives him an intereſt in the mortgage, the o 
ene oif427 executors ſhould have brought a bill for ſale of the eſta. 


© forecloſure 
* whuld be im- 


* 5 — | | 11 

Gazm 43, De caſe of the York-Buildings Company, October 
I740. | 

An accout I ORD Chancellor ſaid, an account between the lf 

. and a ſubject cannot be taken in any caſe in tl 

— © court, but in the Exchequer only. | 

only. 


; n Where the companies are obliged to make calls, t 
Th il Se , 
— — court will not decree them to make ſuch a call, upon al 
lic * © es brought by a creditor for that purpoſe, in favour of t 
— of a par- particular creditor, unleſs under very extraordinary d 
ticular creditor, cumſtances. : 


C48 64. Wallis verſus Hodgeſon, October 24, 1740, pit 


| exceptions. 
When a will is T ORD Chancellor ſaid, it had been determined 
- 8 4 and over in this court, that you muſt ſhew the pe 


muſt be proved to be of ſound * and diſpoſing mind, where a will is to 


„ * 
. 1 A . . .  .aoa0CciycoÞi+tf#/£/ CE. . = 
” If 


vorſhip. Upon the laſt renewal, the leaſe was taken in both their m! 
and no expreſs agreement againſt ſurvivorſhip. The plaintiff's 
being ſick, by deed, aſſigned his moiety of the leaſe to his wite, al 
| his will deviſed it to her. The grant to the wife Is void, and the « 
will not fever the joĩntenancy. Moyſe v. Gyles, 


- © Subfcribing witneffes to a with who fwore tu the teftator's 0 

contradicted by other evidence, vide 2 Stran. 1096, Skinn. 79. 413. 5 

ſtone's Rep. vol. 1. p. 363. f 
eſtab! 1 


Time of Lord Chancellor Hardwicke. 


1 ſhed as to real eſtate, and eſpecially if there are infants 
e caſe ; proving it is well executed, according to the 
te of frauds and perjuries, is not ſufficient, 


f, faid his lordſhip, they could have produced evidence 
the part of the plaintiff, of any act having been done 
ler the will relating to the real eſtate, he would have 
\enſed with the rule, being a mere matter of formality. 


* Ll 
> > V 
nn. 


Godolphin verſus Abingdon, October 27, 1740. 


HERE, faid lord chancellor, a limitation is to A, 
for life, to his wife for life, to truſtees to preſerve 
tingent remainders, to the firſt and every other ſon in 
, remainder to his own right heirs ; it will be abfurd to 
chat by a conveyance of land, or by uſe, or by deviſe, 
laſt limitation ſhall make the right heirs purchaſers, and 
that means prevent the reverſion from being aſſets to 
Isfy the ſon's debts ; for according to the doctrine laid 
n in the caſe of Counden and Clerke, Hobart 29. the 
Witation to the right heirs will be but a reverſion, and 
yl veſt alſo in the ſon; for it is a poſitive rule, that a 
Wn cannot raiſe a fee-ſimple to his own right heirs by 
name of heirs, as a purchaſe, by any form of convey- 
e whatſoever. The ſame caſe is reported in Moore 860. 
t the point is wrong ſtated, 


>» „ - 

- — = —_4 — — 5 
=. — 8 ** * — oi EEERS * ha 
il. on ths 41 \ FE Ld ww u 8 7 7 2 1 


Phipps verſus Anneſley et e contra, October 27, 1740. 


HE only queſtion in this caſe of Phipps and Anneſley 
was, Whether 3000. given under the will of James 
of Angleſea to his daughter, ſhall come out of the per- 
zal eſtate, or whether it is expreſsly exempted from the 
ment of it? The will ſets out in general words, As 
to my worldly eſtate, with which it has pleaſed God to 
bleſs, me, (and then recites ſeveral manors, lands, &c.) 
I deviſe them in truſt for the payment of all my juſt 
debts, and all my legacies, and the reſidue to my ne- 
phew Arthur Anneſſey. Item, I give and bequeath to 
my only daughter Catherine, the ſum of 3000/7. (over 
and above the 12,0007. which is conveyed to her under 
Wy" marriage-ſettlement) at. her age of eighteen, or 
marriage; and that the truſtees ſhall levy and raiſe by 
mortgage or fale of his lands, together with his per- 
ſonal eſtate, as much as will pay the 30004. bt that it 
hall not be raiſed till eighteen, or marriage, out of the 
before- 


37 
to be of a ſound 
and diſpoſing 
mind, 


(57) 


CASE 56 


A man cannot 
by any form of 
conveyance + 
whatſoever raiſe 
a fee ſimple to 
his own right 
heirs by the 
name of heirs, 
as a purchaſe, fo 
as to prevent 
the reverhon 
from being aſſets 
to ſatisfy the 
ſon's debts. 


* *Y 


Cass 56. 


A teſtator gives 
his only daugh- 
ter the ſum of 
30001. at her 
age of eighteen, 
or marriage, and 
that the truſtees 
ſhall levy aud 
raiſe by mort- 
gage or ſale of 
his lands, toge- 
ther with his 
perſonal eſtate, 
as much as will 
pay the goool. 
but that ut ſhall 
not be raiſed till 
eighteen, or 
marriage, out - 
of the before- 
mentioned eſ— 
tate, or land, 
that it may uot 


oF "Caſes argued and determined in the | 


. 42 % hefore- mentioned eftate or land, that it may not be a lj 
Tod Hrs” I” my perſonal eſtate. There are three differ 


uſes beſides in the will, that conclude with 


A te i 


* 


wicke held that C 


the perſonal 4 words, that his lands are deviſed to pay his debts, a 
.. * all his legacies, in caſe his perſonal ęſiate ſhall ut þ 3 | 
the goool. wy & ſufficient.” e 
a charge on the | | 
real eſtate. Lord Chancellor. Though this objection comes 9 J | 


tremely late after two decrees, it muſt have its weight, , 
as the plaintiff inſiſts, it be rightly founded. 


8 ] It is certainly the rule of the court, that perſonal elf 
Perfonal eſtate ig the natural and proper fund to be firſt applied to thi 
fond for pay- Payment of debts, unleſs there are expreſs words to e 
ment of debts. empt it. a 


I am of opinion, however inaccurately penned, tu 
the intention of the teſtator in the preſent caſe was ſi 
exempt his perſonal eſtate from the payment of this 3000 
for in the clauſe by which he bequeaths this fum to ti ; le 
daughter, he takes notice that there was the ſum «ff 
12,0001. already charged upon the real eſtate. | 


A lefs ſum gi. His deſign muſt have been to give her this as an add 
nur ld in tional fortune, and to connect the two ſums together; He. 
ſettlement, is Where a leſs ſum is given under a will than under a ſettk 
_ latistaction ment, the rule will not hold, that it ſhall be taken to © 

Heuer. jn ſatisfaction of a greater. 


It has been objected, that the before- mentioned u es 
muſt mean the perſonal eſtate, perſonal eſtate being tix 
laſt antecedent ; and yet it certainly does not, but is ſet d 
direct oppoſition to the perſonal eſtate ; and the words im nt. 
mediately following, or lands, is not disjunctive, as is Mies 
ſiſted on, but explanatory rather of his intention, that tif 

J. ſhould come out of the real eſtates charged beſoſ ene 
with the 12,0007. the 


Where s legacy Where there is a charge upon a perſonal eſtate, thou 
— 8 it is not immediately payable, yet the perſon intitled mi dan 
Alle, this court come into this court, and pray that a ſufficient ſum mit th 


will ſet apart a be ſet apart to anſwer the legacy when it ſhall become du 


ſufficient ſum to 


anſwer it, tho* This probably was the reaſon of the teſtator's inſc u th 
ty payable, the words, that it ſhould not be a debt upon his pero 
eftate, that ſo large a ſum as 30001. might not be locks 
up in the mean time, until the daughter, who was th 
young, ſhould arrive at eighteen, or be married; and ti*nce 


Q 
. 
= 
* 
; 
„ 
1 
2 


I 


wochen v 


nb of Lord Chancellor Hardwicke. 


fid indefinitely, and not for a limited time. 


Upon the whole, this is one of thoſe caſes, where by 
ative words in a will, the perſonal eſtate is excepted, and 
Wcrefore the 3000/7. as well as the 12,0007. are a charge 


Ayliffe verſus Murray, October the 27th 1740. 


WO perſons, who were both executors and truſtees 

under a will, and one of them an attorney that drew 
me will, refuſed to act in the truſt, unleſs cęſtuigue 
would give them beſides their legacies ſome conſi- 
ion for acting in the truſt ; he refuſed to do it for 
ee time, but at laſt conſented, and executed a deed for 
ing T1007. only, to Brian Ayliffe, one of the truſtees, 
o being an attorney, thought ſome profitable ſuit might 
ſe out of the will, and therefore aſked no more ; but to 
Pomfret the other truſtee 200/. becauſe being no 
er, he had not the ſame advantage with his co-truſtee. 
is contract was obtained from the ce/turque truſt on 
iſo days after teſtator's death, but then it was ſettled by his 
nſel, at three ſeveral meetings for that purpoſe, before 
executed it. The truſt-eſtate is 1200/. a year in value, 
nſiſting chiefly of leaſehold eſtates, which the truſtees 
directed by the will to renew from time to time, be- 
es other neceſſary trouble. The 2001. to Pomfret, and 
1007, to Brian Ayliffe, under the contract, was to be 
| to them over and above their legacies, within fix 
nths after they ſhall have exhibited an n to the 
lefiaſtical court, and ſuch payment was to ariſe out of 
dividends and intereſt which ſhould become due to the 
endant, The bill is brought for a ſpecific performance 
the agreement, and for an account. 


he principal ſuggeſtion of fraud on behalf of the de- 
dant was, that the plaintiff and his co-truſtee threatened 
t they would not prove the will themſelves, nor ſuffer 
defendant to take out letters of adminiſtration, cum 
amento anne xo, unleſs he would agree to their propoſal, 


ing the contract. 


rd Chancellor. This is a caſe of very great conſe- 
&, and it is mcumbent upon the court to proceed 
n wary ſteps, before they eſtabliſh ſuch demands. 


or. II. K That 


that this was the ſole inducement of the defendant's. 


ds," that it ſhould not be a debt upon his perſonal eftate, | 


Casr 67% 
Two perſons. 
executors and 


truſtees under a 
will, would not 


L 59 } 
prove the will, 
nor ſuffer the 
ceſtuique truſt 
to take out let- 
ters of adminiſ- 
tration com teſ- 
tarnento annexo, 
till he had exe- 
cuted a deed, by 
which he was to 


Y pay a hundred 


pounds to one 
executor; an 
two hundred 
pouuds to the 
other, within 
fix months after 
they ſhall have 
exhibited an in- 
ventory. Lord 
Hard wicke de- 
clared the deed 
was unduly ob- 
tained, and de- 
creed no allows 
ance ſhould be 
made for the 
ſum of 1001. 
and 200]. to the 
plaintiffs. 


60 Caſes argued and determined in the 
It is not a ene - That a truſtee cannot contract with ceſtuique truſt, 4 
ral.rule to ter _ purchaſe part, or the whole truſt-eſtate from the cj, 
aſide every pur Y 4 
chaſe made by fruſt, though for a valuable conſideration ; but that a 
a — of di of equity will ſet it aſide, muſt depend upon circumſtam 
Ae EG and is not a general rule. AN As ers, 3 


depends upon . en 409 I 
circumltances. f the defendant is right in his objections to thee alla 
2 - _ ances, undoubtedly he might have brought his croſs z 
p * to ſet them aſide; but I am of opinion, where a ph 
. J brings his bill, praying an account againſt a perſon, 3 I þ 
count and a 44 , 

Jowances in that allowances in that account, the defendant is as prop 
account, a de- make objections, as if a croſs-bill had been brought, 


Fendant may 
equally make objections, as if he had brought his croſs-bill. 


There may be With regard to the merits, whether upon gem 
caſes where the d Fl ak f = 
court will eſta. grounds a truſtee may make an agreement with a c 
bliſh an agree- fruſt for an extraordinary allowance, over and above wi 
9 . he is allowed by the terms of the truſt, I think there ii 
re 1 be cafes where this court would eſtabliſh ſuch agreemei 
28 but at the ſame time would be extremely cautious 
ance, beyon . . , 

the terms of the wary in doing of it. 

tru 


In general this court looks upon truſts as honorary, z 
The court al- a burden upon the honour and conſcience of the pe 
ways hols oer intruſted, and not undertaken upon mercenary views; f 
truſtees in re- there is a ſtrong reaſon too againſt allowing any thing 
. to extra yond the terms of the truſt, becauſe it gives an undue 
o wances. vantage to a truſtee, to diſtreſs a ceſtutque truſt ; and the 
fore this court have always held a ſtrict hand upon trult 
in this particular. If a truſtee comes in a fair and 
manner, and tells the ce/tuigue truſt, that he will not 
in ſuch a troubleſome and burdenſome office, unleß 
ceſtuique truſt will give him a further compenſation, a 
and above the terms of the truſt, and it is contracted! 
between them, I will not fay this court will ſet it al 
though there is no inſtance where they have confim 
ſuch a bargain. But in the preſent cafe, the proceed 
is not ſo fair and open; for Mr. Ayliffe is an attom 
drew the will himſelf, and was likely, in the way cf 
profeſſion, to make a conſiderable. profit of the truſt; 
there was an account to be ſettled, a conveyance t0 
made, and ſeveral other things to be done in the law 
and beſides, if the legacy was too ſmall, why did! 
Ayliffe make the objection at the time he drew the wil 
the defendant very properly obſerved, when Ayliffe à 
for an additional owes 


Time of Lord Chancellor Hardwicke. 


lt has been ſaid, that the defendant's brother, ſwearing 
lis depoſition that Ayliffe ſaid, he would hinder Murray. 


Win ſwears to words, if he is miſtaken in any of them, 
is perjured, and therefore ſwearing Ayliffe ſaid, he 
0 ould hinder —— from adminiſtring, or to that effect, 

very right, and I have often objected to affidavits for 
Wnt of them. I conſider the caſe in this light; two 
tcees are making an ill uſe of an authority they had un- 
the will, to extort a reward from a cęſſuigue truſt; if 
ley had told him, Give us a farther reward, or we will 
Wnoynce, they had acted fairly, and ſomething might have 
enen ſaid in favour of the contract. The perſona! eſtate 

as veſted in them before probate, and could not be got 
of them without an actual renunciation; the real eſtate 
eiſe veſted in them, and could not be taken out of 
em but by an actual aſſignment ; and ſenſible of theſe 
ifficulties upon the defendant, the plaintiffs would not 
in order to force him into their terms. 


This caſe has been compared to ſeveral other cafes of 
zud, and amongſt the reſt to marriage-brocage bonds, 
nd not improperly ; for the perſon who. has the reward 
ere, has as much trouble as the truſtees have here ; and 
due He party giving the reward in thoſe caſes, full as willing as 
tc e defendant in this, and yet the court always ſet thoſe 
tu gains aſide as unconſcionable. Conſider the ill conſe- 


TY, 4 


> Perl 
VS; y 
ung 


d quences of ſuch a caſe ; ſuppoſe it ſhould be neceſſary that 
not I will ſhould be immediately proved, as, in the caſe of a 
le io and children; ſhall a truſtee, in whom the teſtator 
n, ¶ ¶epoſed a truſt and confidence, and depended upon his ho- 


cel our and kindneſs, inſiſt upon ſuch hard terms as to have 


il, or act in the truſt ? 


Therefore upon the whole I declare that this deed was 
Induly obtained from Mr. Thomas Murray, and decree 
o allowance to be made for the ſums of 1007. and 20010. 
nd direct both the plaintiff Pomfret, and the repreſenta- 
ve of Bryan Ayliffe, to pay coſts as to ſo much as relates 
d the deed, general coſts reſerved. 


K 2 April 


61 


Not ſwearing | 


expreſs 


ly to 
words Goken, 


dm adminiſtring, or words to that effect, carried too but adding, or 
at a latitude z but I think it very proper, for where a to that effect, is 


a proper caution 
in an affidavit. 
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, unreaſonable reward, before he will either prove the 


62 Caſes argued and determined in the 


Casz 38. April the 16th 1740, On exceptions to a. Maſter's rey 


Where a deed L R D Chancellor laid it down in this caſe, 4 
— 1 where a rent- charge is granted by deed, and the «if 
at r happens to be loft, you cannot read a copy in evidenc: Mf 
copy, becauſe Jaw, becauſe you muſt declare with a profert hic in c 
Lots j 3 as the defendant is intitled to oyer of the original, ſe tf 
tert hic in curia, the plaintiff muſt either ſet up a preſcriptive title to vii 
and therefore rent, from a conſtant and uninterrupted payment, or fi 
Ly ng en be muſt bring his bill to be relieved againſt the accident of ii 
relieved againſt Original's being loſt ; the ſame rule holds in the caſe of M 
the accident of bond, for though a hundred witneſſes could prove the fi 
bein, ll. ſtance of it, yet it is not ſufficient at law, for you m 


being loſt. 
Me declare upon it with a profert hic in curia. 
[ 62 ] Smith verſus Fellows, at the Rollt, October 28th 174: J 
WP HE queſtion here was, Whether a freeman of f 


city of London, who makes a voluntary deed, men. 


3 
* 


If a freeman of 
London makes . ; 
a voluntary ly for the conſideration of love and affection, without ani 
deed in confide- pecuniary one, and reſerves the power over the eſtate 
ration of love 50 


and affection mſelf, is not guilty of ſuch a fraud upon the cuſtom, lf 
only, and re- will induce this court to ſet aſide the deed ? 


ſerves the power 


the eſtaie . 
— himſeif, the The deed was in ſubſtance as follows: 


— my cc Whereas I the ſaid William Fellows am defirous t 


him, and 18 ſub- << ſettle the afore- mentioned premiſes for the benefit a 
Jett to the cal. ce advantage of my ſon Richard Fellows in the world, i 
«© caſe he ſhall attain the age of twenty-one, and be livin 
at the time of my deceaſe, over and above what he ma 
«© be intitled to beſides, out of my eſtate, I grant to Jo 
„ fiah Fellows and George Barlow a term of 29 
« years in truſt to permit me the ſaid William Fellow 
< the father, to take the rents and profits of the ſo aflignd 
«6 premiſes, for ſo long of the ninety- nine years term 2 
<« ſhall live; and in caſe the faid Richard Fellows my ſe 
at my deceaſe ſhall be at full age, to aſſign the reſida 
* of the term to him; but if he ſhall not be of full 2 
then the ſaid Jofiah Fellows and George Barlow ſſul 
& receive the rents and profits, and allow ſo much as the 
5 think proper for his maintenance, and the ſurplus to 
laid out by the truſtees, or ſurvivor, in governmel 
« ſecurities, for the benefit of Richard, when he com 
F* of age, 
6 Provida 


Taue of Lord Chancellor Hardwicke. 


provided always, that if the ſaid Richard Fellows 
ould depart this life, in the lifetime of William, then 
i the truſts hereby declared to him by this deed to be 
oid, and in caſe of his death, be a truſt for the other 
hildren, (in excluſion of the widow) if they attain the 
ee of twenty-one, and in caſe of the death of all the 
children before that age, then to the next of kin of his 
on family.” 


is deed was made in the lifetime of the firſt wife of 
liam Fellows. The bill is brought by the ſecond wife, 
widow of the freeman, who was ignorant of this deed 
 (wF the time ſhe married, and likewiſe · by the reſt of the 
mi eman's children, to have the property diſpoſed of by 
Ws deed to the eldeſt ſon, to be brought by him into 
Wtechpot, that it may be diſtributed according to the cuſ- 
= of London. 


Maſter of the Rolls. The caſe 2 Lev. 1230. is a ſtronger 
mn the preſent, becauſe there the poſſeſſion of the term 
delivered purſuant to the aſſignment ; here poſſeſſion 
Ws kept, and the rents received conſtantly by the aſſignor; 
euer I ſhall take time to conſider of it. On the 2d of 

Wovember 1740, the cauſe came on again, and upon the 
thority of Cotterel and Cotterel, heard before the late 
aſter of the Ralls, about ſix years ago, his honour de- 
red the plaintiff the wife to be intitled to her ſhare, ac- 
rding to the cuſtom of London, and that the property 
theſe leaſehold eſtates, notwithſtanding the deed, ſtill 
ntinued in William Fellows the huſband, and of .con- 
quence is ſubject to the cuſtom. Hall and Hall 2 Fern. 
7. and Turner and Jennings 612. were the caſes prin- 
ally relied on in the determination of this point “. 


— 


— 
* —— 
4 32 - 0 9 - * — ” — 


Hall verſus Hall. Per cur.“ Ha freeman of London abſolutely gives 
ay his goods in his lifetime to any of his children, this is good ; but if 
keeps the deed of gift in his own power, or continues in poſſeſſion of 
goods, then it is a fraud upon the cuſtom. 2 Vern. 277. 
Turner verſus Jennings. A freeman of London aſſigns the greateſt part 
his perſonal eſtate in truſt for himſelf for lite, and then for his grand-chils 
a. Per cur,” This deed not good againſt the cuſtom of London as to the 
. "i belonging to the children, but binding as to the other moiety, which 
power to diſpoſe of, he having no wife. 2 Vern. 612, 


Atkins 


[ 63] 


N Caſes argued and determined in the 


' Cars 60. Atkins verſus Smith, October 29th 1740. 


An adminiſtra T T was faid in this cauſe by lord chancellor, that e 
as — 1 hang | ſiaſtical —— are limited within their particueli 
extend to the = A, — — 4 taken out here will not e 
colonies in A- to t onies in America; but if an executor {4M 
91 an over an exemplification of a probate to Maryland, or u 
who gets in af. Other colony, the perſon who is employed as an ::: | 
ſets under the there by the executor, may by letter of attorney from hin 
1 — collect in the effects of the teſtator, and he is charge 
* charge- 28 much as if the executor had got them in himſelf. 
2 


e as if exe- 


cutor got them in bimfelf. | 1 Y 


Caron bn - Hanbury verſus lord Bateman, October 29th 2740. : 


The cuſtom of IR James Bateman, a freeman of London, on He 
— 1 marriage of his daughter Anne with Mr. Weſt 

orphanage part gave her a portion of 10,000/. which was conveyed ' 
of a freeman's truſtees for the benefit of younger children, if any; il 
— 8 if none, to Mr. Weſtern, his executors, adminiſtrators aff 
togein ſuch aſſigns; and a jointure was ſettled in lieu of the port 


B as and in the deed is this covenant : 


pleaſed, | 

« That if the ſaid fir James ſhould by any ways or men 
give or leave to any of his daughters, other than the 
« faid Anne Bateman, any ſum or ſums of money, « 
« other thing for her portion, which ſbould be delivered 
& conveyed, and which ſhould exceed the value of 10,000 
e that then he would pay or give to Mr. Weſtern, hs 
« executors, &c. ſo much money, or other eſtate, 
&« ſhould make his faid daughter Anne's portion equal . 
<« that of any other ſiſter.” 


I 64 } In 1708, fir James Bateman died, and his daughtt 
Anne's orphanage ſhare came to 1777. 55. 34. 4 ow 

and above the 10,0007, In 1729s Mr, Weſtern die 
leaving only two daughters, the wife of the plaintiff Mt 

Hanbury, and the wife of the defendant Dominick. Ti 

17771. 155. 3d. + is in the hands of the defendant Jon 

Bateman, executor of fir James, and this bill is broup 

to have it in money, or to be laid out in lands purſuant! 

the covenant, | 


Sir James Bateman's will. 


«© Whereas I am a freeman of the city of London, ! 


* deſire is, that wy eſtate may go as to one moiety, 
6 core * 


Time of. Lord Chancellor Hard wicke. 5 


cording to the cuſtom ; and whereas I have already ad- 
| yanced my daughter Anne with 10,0007. my will is, if 
there ſhould be a deficiency in one moiety of my eſtate, 
o make up my other five daughters portions 10,0007. 
that then as much as is wanting to make that ſum to 
each of them, ſhall be ſupplied out of the other moiety.” 


The ſtatute of the 4 &.5 Phil. and Ma. ch. 8. which 
intitled, An act for the puniſſnnent of ſuch as, hall take 
way maidens that be inheritors, being within the age of 
teen, years, or that ſhall marry them without cenſent of 
ir parents, was read, to ſhew that the. Gfter of Mrs. 
anbury. had torfeited her fortune, by marrying under the 
Woe of fixteen years, Dominick, a footman in lord Bate- 
an's family, againſt the will of her relations. 151 


& Lord Chancellor. At the time of making this ſtatute, The authority 
Whe juriſdition in theſe caſes veſted in the coutt'of Star- which the Ser- 
amber; but when that court was aboliſhed, the power, — Ah 
far as it was legally exerciſed, was taken up by the 4 & 5 Ph. & M. 
ourt of King's Bench, who have aſſumed this authoriry — s 2 
ee ſince. ORE 2 ** R ” mow 
Though a huſband is convicted of an offetice-bf a ori- cdurt of Linge 
nal kind, yet it does not follow in all caſes, that it ſhall Bench. 
e given againſt him in evidence in a civil ſuit. | 
But in this caſe I am of opinion, that the conviction A criminal con- 
ff the huſband under this ſtatute may be read in evidence \\$i0n againit 
zainſt him, becauſe it is uſed for no other purpoſe, but cahnot in a bi- 
o convict him alone within the penalties of the ſtatute; vil ſuit be read 
dtherwiſe if offered as to the wife, as it would tend to _ 
ake her incur a forfeiture of her portion for her life, un- 12 — 
ler the ſtatute, eſpecially as ſhe is an infant, and was no ber incur a for- 


ty to the conviction. feiture of her 
| f portion. N * 


think it may be compared to the caſes of diſability un- Gan 
ler the ſtatute of 11 U 12 of William and Mary, cap. N of 
4 againſt papiſts, in which the court will never ſuffer a recuſancy can- 
Fiction of recuſancy to be given in evidence againſt a vot be given in 


Tit Aire id againſt 
it lo perſon, but you muſt prove the facts. > third perſon, 


wu As there was no proper evidence in this caſe of the mar- 12 W. 4 Nd. b. 


rant se, he reſerved the conſideration of it to another time. you muſt prove 


e ta 
Lord Chancellor. The great queſtion is, Whether the Ys 
mingency has happened on which the augmentation of 
nne's portion was to ariſe? I am inclined to think the 
ontingency has not happened, At the time of entering 


into 


YN, I 


1 1. 
Ol 1* 


Caſes argued and determined in the 

into this covenant, fir James had ſeveral children; i 

| _u meaning of this covenant was to prevent ſir am 

teman from giving a greater portion out of his eſtate if 

one daughter than another. What is the meaning of tu 

words, other: than the ſaid Anne Bateman; does it ma 

that fir James Bateman ſhould leave his perſonal eſtatewli 

o equally among his daughters? I think it means, if oil 

ſhould give more to any one daughter, in preference ci 

excluſion of any other daughter, then that he ſhould + 

debtor for ſo much to Mr. Weſtern, &c. But he has wills 

done this, for he has left the cuſtom of the city of LA 

don to operate upon his ' perſonal eſtate. The covenantif 

plainly not applied to his perſonal eſtate, for the words Mi 

if he ſhall deliver or convey, which more properly and if 

legal underſtanding belong to real eſtate ; ſo that he mig 

have made that 7 ſatisfaction for the ine qui 

out of his lands. If fir James Bateman had given 15, 0d 

to any other daughter in his lifetime, he would have bai 

liable to have been ſued by Mr. Weſtern, his executnl 

&c. upon the covenant. The conſequence of the co 

nant is, that it creates a debt upon his eſtate, and not 

5 upon the orphanage part. It has been objecte|, 

, _ that if he ſhould by any ways or means give or leave, ul 

» extend to the orphanage ſhare in favour of the plaintif 

The preſent caſe differs greatly from both the caſes cit 

Wilcox and Wilcox, 2 Vern. 551. Blandy and Widme 
—_— 4 

L 656 J. It is not in the power of a freeman of London to lean 


his orphanage ſhare to go in ſuch proportion as he pleaſe 
but the cuſtom will operate upon that part of a. freeman} 
eſtate. | | 


Cas 62. Baker and others verſus Dumareſque, October 30, 174 


ke +1 fu A ERS ON largely in debt affigned over all his effec 
dant's going £ to the hands of the procurator- general of the jeſus 
dos Ml be bes for the province of Brazile, reſiding at Liſbon, and ſoot 
ut in his an- after died inteſtate ; the widow refuſed to adminiſter ; ti 
wer, the court brother, who is next of kin, has applied to the eccleſaſ 
ſou 3 ge. cal court here for letters of adminiſtration ; the credit 
curity to abide have brought their bill for a diſcovery of aſſets; the « 
by the decree fendant has not yet put in his anſwer, and is going! 
made n e Jerſey, the place of his abode, and to which the process i 
bearing. this court will not reach; the preſent application 18 
prevent his going out of the kingdom till he has put oy 

f an 


Time of Lord Chancellor Hardwicke. 67 


er, and likewiſe to have a receiver of the eſtate and 
as of the inteſtate beyond ſea, appointed by this court 
the benefit of the creditors, becauſe the perſon who is 
lying for adminiſtration lives generally beyond ſea ; for 
hc ſhould obtain letters of adminiſtration from the ſpi- 

i court, to which he is intitled by law, as next of kin, 
will get out of the kingdom before the month's time for 
ting in his anſwer, allowed him at a former ſeal by the 
rt, is out. | 


Lord Chancellor. Let the defendant, by his clerk in 
rt, give ſecurity to be approved of by a maſter, to abide 
decree that ſhall be made at the hearing of the cauſe. I 
add not have reſtrained the defendant in this caſe from 
Wing out letters of adminiſtration, as he is next of kin 
the inteſtate ; but upon a motion for a ne exeat regno, 
ould have made an order that he ſhould not receive 
elf the eſtate and effects of the inteſtate abroad, nor 
other perſon by his order or direction. 

t· has been determined ſolemnly by the court of King's 4 . * 
Wnch, that a creditor cannot take an aſſignment of a bond Cn af» 

en by an adminiſtrator, purſuant to the ſtatute of diſtri- bond given by 
tions, to adminiſter faithfully, and to exhibit an inven- 5 2 

„Kc. and that an action will not lie upon it, though he due of 

jened for a breach that he was indebted to the aſſignee diſtributions, 
the ſum of 200/. upon ſpecialty, vide 1 Salt. the arch- t 2 2 
op of Canterbury v. Wills, Hill. 6 Ann. B. R. p. 316. „* oy 
ed by Mr. Chute, the plaintiff's counſel, to ſhew that for a breach, he 
ditors had no way of reſtraining the defendant from — * 
ing adminiſtration, or coming at their juſt debts, by I. 4 * 

gning a breach in the adminiſtration bond. | 


the ſum of 2001, 


upon ſpecialty. 
Cooke verſus Cooke, November 22, 1740. C432 63. 


HERE the enjoyment of an eftate has been © Courts of law, 
long and uninterrupted as this has been, viz. from 22 cout 
year 1719, courts of law, as well as courts of equity, will N E M 
WY mth ſtrong preſumption in favour of ſuch a ſhon, preſumption in 
ech there may be ſome circumſtances ta ſhew that it n 
$ not the intention that the inheritance ſhould be con- . on of te cn. 
ed Wh N * y-one yYeals. 
ed. ere a perſon. is owner of a term, and there is 


wvenant for the truſtees to convey the inheritance, he is 


— , be conſidered as the c- uique truſt of the inheritance, 
* auſe he might have calſed upon the truſtee in this court 
i — ave aſſigned the legal eftate, | | 


Voz. II. T. | Whether 


68 Cuſes argued and determined in the Z 
When there isa Whether the legal eſtate is in the ce/fuique tru/f or ini 
vey the legal truſtees, it will make no difference; for where there is : ali 

eſtate, this court venant that it ſhall be conveyed, this court will conſider if 
will conſider it as actually conveyed, and will look upon it as a term ai 
veyed, and the Attendant upon the inheritance, and ſo connected tou 
term attendant ther in the ceſtuigue truſt, that it can never. be ſever A 
onlyupon the jn favour of an heir or executor at leaſt ; there are (li 
jnteritange. cafes where it has been dorie in betialf of creditors. ' 


It was decreed, that the plaintiff do hold and enjoy wi 
remiſes, and be quieted in the poſſeſſion, and that the oi 
Pandas do not diſturb him in ſuch poſſeſſion, or any g 
ſon claiming by, from, or under him. 


Can 64. Willats verſus Cay, at the Rolls, Nov. 2, 1740. 
A wife may 28 * Ke ſum of N was charged in truſt, as a promi 


well diſpoſe of 4 2 IS | 
perſonal eſtate, on for a daughter; ſhe marries without the conſent 


over which the DE relations ; it was inſiſted upon, by the counſel for t f 
ſhe has an abſo- truſtee, that the huſband, who appeared to be an infolwalf 
Ny 2s perſon, ſhould find ſome method of ſecuring the vil 
ing in a 2 money as a proviſion for her; tut as he has neither real! 
with the huf- 2rſonal eſtate of his own, he was incapable of doing 
— 4 d therefore it was propoſed, that it ſhould be referred 
court, her whole a Maſter, to conſider of a ſcheme for ſecuring ſome provi 


fortune of fion for the wife, as had been done in caſes of this natut 


2 300l, was di- 


retted to be paid to him, though he appeared to be an inſolvent perſon. 
The wife appearing in court, and being examined, ( 
red that the whole 1300/7. might be paid to the huſba 
[ 68 ] without expecting any proviſion for herſelf ; upon whit 
So his honour refuſed to refer it to a maſter, which he ſaids 
never dope unleſs circumſtances of fraud appgared, or col 
pulſion on the part of the huſband; and that a wife ma 
well diſpoſe of perſonal eſtate, over which ſhe has ar $i 
Jute control, ag of real eſtate, by joining in a fine with s 

huſband. * ö N x ; 


Car 63. Stanford ver ſus Marſhall, November 2, 1 740. 
By deed a father FATHER, by deed, creates a truſt of a real el 


diretsrenis and 


profits of a real - for the þenefit of his daughters, the rents ang P 7 
eſtate to be paid to be paid them whether ſole or covert for their ſef 
das Lon ee uſe, either to theit own, or the hands of any perſon i 
** er ole or 


" ſhall appoint. The daughters join with their huſband! 
covert, for th PPO Z Join tn en 
— . =, 5 bonds, for money lent to their huſbands ; the truſtee | 


| Tine of Lord Chancellor Hardwicke, | 69 
-5-to.pay; the creditor brings a bill to compel him to pay they join in 
rents and profits of the truſt eſtate. Ta 1 


huſbands; the truſtee ordered by the court to pay the rents and profits accordingly, 


Maſter of the Rolls. The daughters had an abſolute 
wer over the rents arid profits, and could certainly aſſign 
by mortgage or otherwiſe, and the court will never encou- 
pe the locking up of property, which would be the caſe, 
the daughters couid riot create any lien they thought pro- 
upon their intereſt in the eſtate, and therefore ordered 
& truſtees to pay the rerits and profits of the truſt eſtate to 
eredltor77nn2n | 


. 
nn, el 


bridge and athers wirſus Wocdroffe, at the Rolls, ca 66, 
| November 14, 1740. 
obs the exetutors in this cafe have lagacies, Where reſidue 
one of 200/. the other of 1001. yet if it appears in _ ROS. 
pof by parol evidence, that both before and after the exe- bas always de- 
tion of the will, the teſtatrix always declared that the clared the ge 
xt of kin, who were plaintiffs in this cauſe; ſhould” have we. en 
thing, and ſhe would not leave them any thing by her executors; : 


, the executors ſhall notwithſtanding have the reſidue; though they are 
3 legatees, ſhall 


have the reſidue notwithſtanding, 
EE ECOL OR EET BIR TY LENA) . 1 A 33 

Where it is undiſpoſed of; it was objected by the plain- 

is counſel, that evidence of the teſtatrix's intention of 

cluding the next of kin, is not ſufficient to give the reſi- 

e to the executors ; the evidence ought to be poſitive that 

e had it in contemplatior! to give it to the executors at 

e time of making of the will. 


Maſter of the Rolls. I am fully ſatisfied, if I ſhould in +9 2 
caſe give the reſidue to the next of kin, I ſhould give reljolh the 
contrary to the intention of the teſtator: | . 
n ; 77 1 J general rules in 
favour of the next of kin, where the teſtator's intention is proved to be againſt them. 


The couft will certainly favour the next of kin, where 
ey an do it conſiſtently with the rules of equity and juſtice; 
t this does hot tie me down from inquiting into the inten- 
n of the. teſtatrix ; for wherever there is evidence that 
I fatisfy the mind of the court as to the intention, they 
Ill depart from their general rules, though they will not do 
upon flight proofs. The giving 200/. to one executor, 
donly 1007 to tlic other, is a preſumption upon the face 
the will that it was not tended to exclude them froin 

- L232 - the 


Cuſes argned and determined in the 
the reſidue, but only to ſhew a preference to one of tb 
Vide Batchelor ver. 'Seart, 2 Fern. 436 *. Though wi 
will was drawn by doctor Hales, a clergyman, who is ill 
ſuppoſed to he conufant of the law, yet that will make vil; 
alteration in favour of the executors, but it muſt depend oi 
There is nome» In anſwer to the objection of the plaintiff's counſel, i 
—_— 4 enough if the court is ſatisfied as to that ſingle fact, til 
executors, for the next of kin were not to have it, for there is no medi 
if the former between the next of kin and executors; for if it appeniif 
appearto be ex- that the intention was to exclude the next of kin, the ex 


cluded, the ex- 4 
ecutor moſt have cutor muſt have it of courſe. 


[ £4 


it of ſe. | 1 
dee. The bill diſmiſſed, but Without coſts; becauſe when AM 

next of kin are diſappointed of the reſidue, it is ſome e f 4 

cuſe, ſaid the court, for their litigating the executors 1g ; 

to it. Y 

£ 1 1 S o Ex parte Gumbleton, November 8 „ 1740: | 

Aquos ca i A MOTION was made on behalf of a woman vi 

texas 1 was a quaker, and lives two hundred and fifty mit 


cles of the from hence, for a writ of ſupplicavit : the doubts in tal 
Per bat ing caſe aroſe from the words of the ſtatute of 7 & 8 V 

upon her afür- Whether a quaker may be admitted to give evidence upd 
mation, as it is Her affirmation, ſo as to exhibit articles of the peace agi 
1 — her huſband ; and if it is not in nature of a criminal pr 


cution. fecution, and not grantable but upon oath of the perſon, 
In the cat of Lord chancellor took a few. days to ſearch for caſe ies 
articles of the this kind; and upon looking into them faid, I find a gram 
peace, where variety, and that affirmations have been generally refulWncc 
2 prog I have been likewiſe inquiring of the judges for precedem 
pot in court, in point; there is one in 3 Salk. 248. Hilton v.! 
dn attachment ron, 11 V. z. B. R. but this is a book of no author 
— — the note however I have of it I believe is authentick ; 
on the oath of Was in the caſe of articles of the peace; and the court i 
the complai- that it being a criminal matter, they would not grant? 
"ny attachment, unleſs the perſon w conſent to be {woll 
for if the party complained of is not in court, the 


an attachment goes for a breach of the peace upon the d 


* One by will gives his execotor an expreſs legacy, and makes go 
poſition of the ſurplus. The court will admit of parol evidencc 0 
the intention of the teſtator, and if proved that the teſtator intend 
ſurplus to the executor, he ſhall have it, notwithſtauding bis expreſs li 

+ Batchellor & Ux' verfus Scarl, a Vern. 236. 


Tire of Lord Chancellor Hardwicke. 


the complainant. The other caſe was in the 11th year 

me late king, ex parte Green, on the motion of the pre- 
chief juſtice of the Common Pleas, upon the affir- 
ton of the perſon who moved for the /upplicavit, and 
court granted the motion: but as there are authorities 
th ways, I will not take upon me to determine it, but 
all refer it to the judges, and the expence to come out of 


; perſon's pocket who moves for the ſupplitavit. - | 
nut as I have inſtances in my hand, where perſons who 
e led themſelves quakers, upon their affirmations being 


Fuſed, have brought their conſciences to digeſt an oath, 
chaps Mrs. Gumbleton, as ſhe goes in danger of her life, 
ay diſpenſe with the ſtrict of her ſect, and may be 
rſuaded to ſwear likewiſe ; IF not I will confult with the 
does upon it. 


Smith verſus Marſhall, the ſame day. Cazsr 68. 


HERE infants are parties to a cauſe, and the mo- dt 1 
| ecretes ; 
ther ſecretes them ſo as they cannot be ſerved, a ſer- children who 


* Wice of the /ubpzna upon the mother is ſufficient, as ſhe is are infants, ſer- 

75 We natural * guardian of the children. | by Na 1 
9 a cient. 

_ alman verſus lord Archibald Hamilton, at the Rolls, 71 1 

ananl November 6, 1740. a 52 69. 


ORD Lucas by his. will left to one Dorothy Lord L. gives 


D. P. zn anuu- 


Potter an annuity of 257. per ann. for her life ; ſhe ity (or life, ſhe 


ales ies in 1718, and the plaintiff, as the repreſentative of the dies in 1518, nd 
a f muitant, brings a bill for the arrears of the annuity, ever wake þ mg > 
efuſed nce the year I 708 to the death of Mrs. P otter. — 2 
eden om 1908 to the desth of P. the fr the length of ti 4 rp [eye 

N 7 e the court, from time i ˖ 
* A diſmiſſed the bill with coſts. 1 FOOTY WI 
on 0 


ger of the Rolls. Though there is no proof of the Though it is ». 


rt lficſendant's fide that it has been paid, yet the diſtance of pf, of fin. 
rant we is the ſtrongeſt preſumption that it has been long ſince tations will not 


ſworn tied: the ſtatute of limitations ought to be the rule to run 25:0 a lege- 
rect the court in this as well as in other caſes, though the . 8 
octrine has prevailed, that the ſtatute will not run as to a an anauity. 
Macy, yet it will not hold as to an annuity, and therefore 


he bill muſt be diſmiſſed with coſts. 


w M. — — F 


— n 


# Vide Hargrave's edit. Co. Lit. 104. b. | 
Willis 


7 » Caſes argaed und determined in the 
Cat j. Willis verſus Willis, November 7, 1740. 


All declarations T HE ſtatuitè of frauds and perjuries, ſaid the court, 15 £ 


8 rel * quires that all declarations of truſts ſhould be in wi 
de bs writing. ting, otherwiſeabſolutely void, except ſuch as ariſe by oi 


ration or conſtraction of law: | 
He who pays Now truſts of this nature are when the legal intereſt iz 


the purchaſe- another, but the purchaſe money has been paid by a tha 
— paar perſon; this is a reſulting truſt for him who paid the m 
but then he hey; bat theft he muſt cleatly prove the payment. 

muſt clearly | ee , | | 

prove the payment. wt Of { TH : 
2 another way of taking a caſe out of the ftatut 
thew a and that is by admitting evidence within the rules H 
from the mean down in this cotirt, to ſhew the truſt, from the mean q 
circumſtancesof cumſtances in the pretended owner of the real eſtate or i 


the pretended . EY . 
owe of the heritance, which makes it impoſſible for him to be th 


eſtale. purchaſer. 


.* 
2 


a 2 4 11. Ar 2 L ae E * * v ( 
Cann . Villiers verſus Villiers, November 1 5, 1740. = 
A counterpart HE rule of evidence, faid lord chancellor, is, that t 
may beread if beſt evidence the circumſtances of the cafe will allos 
'Ah original deed 


is loſt, and if muſt be given. 

no coùnterpart. 8 N ö K | . | POW SY . 1 
a copy; and if no copy, parol evidence of the manner of its being loſt; if deſlio 
by fire, or loſt by any unforeſcen accident, they ate of themſelves ſufficient excuſes. 


TT if an.original.deed is loſt, the counterpart may be rea 
©, and'if there is no counterpart forth-coming, then a co 
may be admitted; and even if there ſhbuld be ho coy 

there may be parol evidence of the deed, and the mam 
ol its being loſt, unleſs it happens to be deſtroyed by it: 
or loſt by robbery, or any unforeſeen or unavoidable. acc 
dent, which are ſufficient excuſes of themſelves : but 
the copy muſt not be inconſiſtent, and variant from ti 
title which is, ſet up by the party, who claims under ti 
original teed, as it is in this caſe; for the limitations hl 
under the copy are differetit from what they ate ſet out 
be in the pleadings: 1 | 

A vin pen If land be given to a man. without the word herrs, 

without the a truſt be declared of that eſtate, and it can be nut | 

wore en ot NO other way but by the ce/tuigue' truſt's taking an inte 

1 85 b tance, it — been A nos — Fl paſſes to him ess 

__ no other without the word heirs. l 


— | . . v A te 


* 


Time of Lord Chancellor Hardwicke. 74 


A term attendant upon the inheritance is conſidered as a A term atten- 
of it; and cannot be diſannexed in this court; there is dant upon the 
rdly any family where the eſtate is conſiderable but there part of it, and 
ſuch terms; and it would be abſurd to ſay that when a ſhall not be ſe- 
Wi! is not executed according to the ſtatute of frauds and * _ 
Wrjuries, that ſuch a term ſhall be ſevered from the inhe- withau: i, 
ance, and paſs, notwithſtanding the inheritance to which 

was annexed would not paſs under ſuch a will. 


It has been inſiſted, that jn this caſe a term of ſixty years 
W merged by being created to the ſame perſon to whom the 
vas deviſed, and who had likewiſe the reverſionary in- 
Wreſt in another term for ninety-nine years; but Mr. Vil- 


r Wrs's counſel have on their fide contended that there is no 
s lWeroer, becauſe there was a tFaſt of this term that kept it N 


parate, and conſequently was not merged. 


But then the plaintiffs contend, that as the teſtator had A demiſe of « 
anted a leaſe for ſixty years to the ſame perſon, to whom leaſe for years 
had deviſed the fee, paying a rent to the teſtator for life ante 22 
2001. per ann. that it was a revocation of the fee: but the fee is devi- 
am of opinion that the leaſe is merged in the inheritance, (ed. and which 
dis not like the caſe of Cooke v. Bullocke, Cro. Fac. 49. che ite of the 
cauſe there the term was not to commence till after his deviſor, is no 
th, and then there was a joining of two eſtates that were g of 
conſiſtent together, which was the reaſon of the judges © 


termining jt-to he a revocation, 


I find no authority whatever at law (and it depends upon 
e conſtruction of the law) that a demiſe of a leaſe for 
us to the ſame perſon to whom the fee is deviſed, and 
- commences in the life af deviſor, is a revocation of 


. ao © he caſe of Peacock verſut Spoaner, will not govern [ 73 ) 
WF preſent ; that caſe received different determinations ; it upon the ap- 
1m e beard firſt by lord chancellor Jefferys in P. T. 1688, pea! in Peacock 


erwards re-heard in M. T. 1690, before the lords com- __ —_— 


moners; and on appeal to the Houſe of Lord, the judges Lords, the 

out ons were taken, as appears by the minutes. Lord judges in their 
& baron Atkyns way of opinion that it belonged to the 2 liy divided, 
cutor of the wife; Nevill differed from him; Grego but the Jevree * 
reed with Atkyns ; Letchmere differed again; and ſo ee 3 
mately "through all the judges ; but the decree. of the fading 

8 commiſſioners was affirmed notwithſtanding. oh 


Term aſſigned in truſt for baron and ſeme for their lives, remainder in 
it for the heirs of the body of the feme by the baron; baron and feme 
Lord chancellor Jefferys, who firlt heard the cauſe, held the whole 

* 1 * 7 x - ; * * 7 * +» « * 5 7 * o | inicred 


74 | Caſes argued and determined in the 
Then came the caſe of Webb v. Webb, 2 Vern, 661.08 
where my lord Harcourt reverſed the maſter of the RA 
decree. There the limitations were to the huſband wil 
life; to Thomas Webb, Anne his wife for life; wi 
mainder to the heirs of the bodies of Thomas and Am 
during the reſidue of the term ; the wife dies, leaving ile 
the whole term notwithſtanding veſts in the huſband, uit 
he may aſſign it. There has been a diſtinction takend 
late years in the caſe of Peacock v. Spooner, that there ii. 
was ſub poteſtate viri, as the eſtate moved from vi 
huſband ; but I can find no grounds for this opinion fi 
the minutes of the Houſe of Lords, and therefore muſ il 
thrown out of the caſe. * a 


This court will A limitation in marriage articles to the huſband for li 
carry into tri to the wife for life, remainder to the iſſue of their two u 
ſettlement, dies, will not intitle a huſband by virtue of ſuch a remainds 
to huſband for to diſpoſe of the eſtate as he ſhall think proper, but wil 
life, w the wife carried into ſtrict ſettlement in this court. 
mainderto the Where children are infants at the time of their bringi 
two bodies. à bill, the allegations of it cannot be read againſt them aig 
they come of age, 


[ 74 ] Crop verſus Norton, and Norton verſus Norton, Noven 
CA 72. ber 8, 1740. 


R. N. the laſt LD Richard Norton of Southwick in Hampſti 
life in a biſhop's the laſt life in a leaſe under the biſhop of Wincheſt 
Jeale, agrees agrees With colonel Norton to ſurrender the old leaſe, up 
ſurrender this the bi promiſing to grant a new leaſe for three li 
leaſe on a pro- for o:d Norton's life, for colonel. Norton's life, and! 


3 ſon of colonel Norton, an infant of tender years; att 


new one for time there was a private agreement between old Nom 
three lives, 4 and colonel Norton, that in conſideration of his ſurrend 
C N bf, avg ing the old leaſe, the new one ſhould be in truſt for thei 
K s life, and 

the ſon of C. N. fant, ſon of colonel Norton. 
and in | 

deration of R. N's ſurrendering the old leaſe, it was agreed the new one ſhould be int 
for the infant ſon of C. N. The whole puręhaſe- money was paid by C. N. to the biſhop, 
the legal eflate was granted in the new leafe to R. N. and bis heirs during his own life, 
the lives of C. N and his fon. C. N. after the death of R. N. took upon him to diſpoſe 
it. R. N. by a deed-poll dated the day after the leaſe, declares his intention to be, 
C. N. and his ſon ſhould after his deceaſe hold to them and their heirs during the rema! 
of the term. Lord Hardwicke held N. N. had a valuable ſhare in the confideration ol 
new leaſe, having given up his intereſt in the old, and that having a right 10 declare 
trull, C. N. had his life only in the leaſe. 


F4 


— —— 


intereſt of the term veſted in the wife, and muſt go to her exec 
2 Vern. 43. But, faid the lords commiſſioners, upon à re- hearing 
term ſhall go to the heir of the body of the feme by the baron, and 9 
her executor or adminiftrator ; the words, heirs of the body being a good 
ſeriptio perſonz, Peacock verſus Spooner, Vern. 195, Co 


Time of Lord Chancellor Hardwicke. 
Jlonel Norton paid the whole money, to the amount 


il eſtate in the new leaſe was notwithſtanding granted to 
Norton and his heirs during his own life, and the lives 
colonel Norton and his ſon : colonel Norton, after the 
th of old Norton, imagining he had the whole property 
ne leaſe, took upon him to diſpoſe of it. 


088 The original bill was brought by Mr. Crop, the pur. 

er from colonel Norton, for performance of articles, 
de croſs- bill by the ſon of colonel Norton, to have a 
poll that had been executed by old Norton, which de- 


ody at his death, produced by the defendant colonel 
prton, and to be kept in court for the benefit of the 
intiff in the croſs cauſe. Colonel Norton was neither 
nor privy to the deed-poll. Old Mr. Norton's de- 
don of truſt of the new leaſe, under the deed-pall, was 
plequent in time to the leaſe itſelf only one day. 


xd Chancellor. Two queſtions ariſe upon the ori- 
1 bill. 


The firſt, whether Mr. Crop is intitled to have the ar- 
es carried into execution, as againſt the defendant co- 
el Norton; for there is no pretence as againſt the 
endant Richard Norton the ſon, he being no party to 
> articles, and has by his croſs-bill inſiſted on his right, 
(| ſet up an equitable claim to this leaſe under the deed- 
I, The general queſtion in the original cauſe, as I ſaid 
ore, depends upon another queſtion, Whether colonel 
brton has a title to the eſtate ? for if he has not, the court 
not do an impoſſible thing, but leave the plaintiff 
Crop to law upon the articles. 


\dmitting that colonel Norton has not the legal eſtate, 
next queſtion will be, If he has the equitable ? for this 
rt will in that caſe equally decree performance of ar- 
es. This depends upon two conſiderations. Firſt, The 


ſton and colonel Norton relating to the renewal of the 
e. - Secondly, upon the deed-poll. 


Conſider it firſt upon the circumſtances of the caſe, di. 
ed of the deed. Old Norton had the ſole intereſt in 
S eſtate, and though he had only one life, yet he had 
night of renewal ; it is true he could not compel the 
You, II, M, biſhop 


15007. to the biſhop of Wincheſter for renewal, but the 


5 the truſt of the new leaſe, and was found in his 


mſtances of the tranſaction between old Richard 


75. 


Les 1 


The loſing let- 


when written 
were not mat 
rial, is no re- 


flection upon a reflection upon colonel Norton, for perſons do not H 


The court con- 
ſiders Writings 
executed near 
together as one 
ti anſaction. 


Cuſes arguid and determined in the 


biſhop to renew; but this as to colonel Norton, who cli 
in by permiſſion of old Norton, muſt be conſidered a 
right and intereſt; and the perſon: who comes under the 
leaſe, has always been looked upon in this court as '4f 
riving from the perſon who had the old leaſe. 1 


The letters which have been read to ſhew the agreemi 
between old Norton and colonel Norton, are of no co 
quence one way or another; and though it appears in 
cauſe there were other letters, yet theſe being loſt, is A. 


all letters which, at the time of their being written, will 
not perhaps material. 7 


I am of opinion upon the whole, that there is no of 
ſulting truſt whatever tor colonel Norton. His counſe{ 
him have argued, that where the purchaſe-money is 4 
by one perſon, and the legal eftate is in another, that ul 
by operation of law is a reſulting truſt for the perſon w 
paid the money, and the doctrine is very right where t 
whole purchale-money is paid by one perſon. - But hal 
the whole value of the purchaſe-money is not paid byq 
lonel Norton, for the 1500. is only part of the conſid: 
tion, as the leaſe was not intirely fallen in, and therefor 
material circumſtance was, the conſent of old Norton 
ſurrender the old leaſe. 


The next conſideration is the deed-poll, executed 
14th of Auguſt 1722, the very day after the leaſe. It. 
cites the life of old Norton to be the only remaining lit! 
the old leaſe : ** Know ye therefore, that I having gi 
„ my conſent to ſurrender, &c. declare my intention! 
* and my deſire was always, that the faid colonel Nom 
* and his ſon ſhould immediately after my deceaſe hold 
them and their heirs this eſtate of ——— during the 
% mainder of the term.” Now this is a plain declarat 
of the truſt, he having the legal eſtate, and a right to dol 
and the only perſon from whom the truſt was to mol 
But then it has been ſaid, it is very hard old Norton ſhi 
have a power of giving away ſo beneficial an intereſt in 
colonel Norton, who paid the whole fine. 


But when writings are executed fo near together, i 
very natural to think that they are all in purſuance of 
tranſaction and agreement between the parties. 

It is faid it is very unnatural that Thomas No 
ſhould pay the whole 1500/7. and yet have only a rewe 


Tine of Lord Chancellor Hardwicke. ; hn 
* iritereſt for his on life, and if the laſt life had beert 

ranger, it might indeed have been a hardſhip ; but as 

lonel Norton's ſon is the laſt life, it is ſo far from being 

hardſhip, that it was a benefit; for old Norton parted 

ch a valuable intereſt, that colonel Norton might have 

opportunity of purchaſing an advantage for his ſon. 


I muſt determine upon an expreſs declaration of truſt 

| Norton; who had the legal intereſt, and a valuable 

ee in the confideration of the new leaſe at the time it 
s purchaſed; and conſequently the only perſon who had 

int to declare the truſt, and there can be no pretence 

an imiplied truſt by operation of law. I do therefore 

care that colonel Norton had his life only in the leaſe. 


Now as to Richard Norton the ſon, the queſtion is, 
Whether the deed- poll ſhall. be delivered up by the pur- 

haſer, to be kept for the ſake of the ſon, who, if this opi- 
on be right, has an intereſt in the eſtate? At the time 
the mortgage, the mortgagee Mr. Crop had no notice 
the deed- poll, but at the time of the articles of his pur- 
aſe he had. Therefore the deed- poll muſt be brought 
to court for the benefit of all parties; but I will not de- 
e it to be delivered to any one of the parties. 


Northey verſus Northey, November 10, 1740. [ 77} 


x BILL was brought by Mrs. Northey, the widow of ai 
the late Mr. Northey, againſt the executor of the 

ſband, to have her paraphernalia, part of which was 

eſented by the huſband, and the other part given by her 

m relations; but the huſband in his lifetime, having 

den them into his own poſſeſſion, gave ſome of them to 

erent perſons, as ſpecific legacies by his will, and the 

It he has directed to be ſold by his executor. 

Lord Chancellor. The widow might have brought her At law a legacy 

non of trover for the ſpecific things, as the executor has 8 

dt aſſented to the legacies; for at law a legacy does not e executor's 

At in the legatee till the executor's aſſent; but then le- aſſent, but in 

liees may came againſt an executor in this court, and he pH 

| be decreed to deliver the ſpecific legacies, according to deliver the ſpe- 

ie will, for this court conſiders him as no more than a cilic legacics, 

ure truſtee for legatees. It has been objected that the | 97, {ng 


cific legatees are infants, and are not before the court, «rr; Jai 
a1 am of opinion the ſpecific legatees ought to have been 
ought before the court ; and, unleſs the plaintiff will 
ave the part that is deviſed to them, the cauſe muſt ſtand 
er to make proper parties. 
M2 On 


— — — 
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brings a bill ſor 
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78 Caſes argued and determined in tie 


On December the 6th, 1740, this cauſe came on again; 
Carr 74. | be heard. ö 


A _ by HE plaintiff, the wife of the late Mr. Northey, f 
jewels, Ff which his lifetime was poſſeſſed of ſeveral jewels, par 
the wife was them bought with her own money, and part with he 
. in is huſband's, and proved in the cauſe, that ſhe wore then 
partly with her but fix weeks before his death, and ſubſequent to any nil 
own, and partly or codicil of the late Mr. Northey, who has given part 
bay +; wr woody the jewels, by will, to his brother, and made him ex, 
whom he made Cutor : the bill was brought by the widow, as to the 
executor: ſhe jewels only which are given to the brother as executy 
thoſe only and now waives any right ſhe might claim to the ret 
which are given the jewels, as paraphernalia, which are left by the will y 


to the brother; i : 
lord Hard wicke her children 


held clearly, that the wife was intitled to them as her paraphernalia. 


The will had given the plaintiff the jewels for her lik 

provided ſhe makes an inventory of them, and enters int 

a ſecurity to double the value, for refunding, in caſe of 

{ 78 ] ſecond marriage: but, by a codicil in Auguſt 1738, f 
teſtator revokes this part of his will, and gives the reſid 

(excluſive of the part to the children) to his brother, th 

executor. 


Mr. Chute, of council for the defendant, the execute 
inſiſted, that it is merely a legal queſtion, and ought tot 
determined at law by an action of trover, as the plaintiff 
under no imbecillity which can intitle her to come into tl 
court; and with regard to the general queſtion, urg 
theſe things : 
; Firſt, That the teſtator has abſolutely diſpoſed of ti 

ewels. 


Secondly, and the moſt material, is, The plaintiff hw 
not that kind of property in theſe things as paraphern 
upon which ſhe can ground ſuch a claim. 


Before the caſe of Tipping v. Tipping, 1 J/ms. 729. 
lord Macclesfield's time, he faid, it was very far fro 
being a point clearly ſettled. In the caſe of lord Haſiiny 
and fir Archibald Douglaſs, Cre. Car. 343. and 1. 
9II, 912. the court were equally divided, It appen 
likewiſe in the cauſe, that the wife was not with e, 
huſband at the time of his death; and that the jev*eit 
were kept under lock and key, and that ſhe was 179 I 

n 


only to wear them ſometimes, at his pleaſure, d the 
* 
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kt to be ſuch a ſpecial property in the wife as conſtant 
Eon and cuſtody, in the lifetime of the huſband, to 
vort her claim as paraphernalia. WOE 


Wy hat the defendant, the executor, found them locked 
h hein the huſband's bureau, at the time of his death. 

then hat after making the will there was evidence, indeed, 
1 hr t ſhe wore the jewels ; but this was only a bare per- 
art 


on of the huſband, and not abſolutely in her power. 
Lord Chancellor. There are ſome caſes both in law 


cut equity ſo plain, that they will not 2dmit of any diſpute. 
ay he late caſes have gone ſo far in the point of parapher- A wife with re. 
ay Via, that they have conſidered a wife in the nature of a * s 
k 2 phernalia, has 
ditor, and as having a lien upon real eſtate. been conſidered 
as a creditor, 
and having alien upon real eſtate. 


r lite 

s in hough the jewels here are worth Zool. at leaſt, yet [ 79 l 

e of WW value makes no alteration in this court. . — * 
„ There are ſeveral caſes where there have been debts o alteren. 


ding out againſt the huſband, and yet the wife has been mite been 


mitted as a creditor to the value of the paraphernalia, ditor to the va- 


n upon truſt eſtates created for payment of debts. lue of her Para- 
phernalia, upon 
*Cutof a truſt eſtate fot payment of debts. 


tiff The being in the cuſtody of the huſband will make no The huſband'e 
eration ; for the poſſeſſion of the huſband is the poſſeſ- — 
n of the wife, and fo vice verſa, as ſhe wore them for alteration, where 


> ornament of her perſon whenever ſhe was dreſt. the wife has 
| worne them as 


ornaments whenever ſhe was dreſt. 


The teſtator having taken upon him to diſpoſe of the pa- 
Phernalia, which he had no power do, I direct the eſtate 
the huſband to pay the coſts, and decree for the wife ac- 
ding to the prayer of the bill. | 


ud 


20. i 
r fro 


* Bicknel verſus Page, November 10, 1740. eee 


1 1A MAN in his will expreſsly deviſes his real eſtate to Where areal 
pong truſtees, for the payment of all ſuch debts as he ſhall ny lag 


e, legacies, and funeral expences ; then follow ſome for payment of 
c legacies of ſome ſpecific part, and then he gives all _ — per- 
= relidue of his perſonal eſtate to his executors. — — 5 but 


* 


th u 
mitt 
d th 

ougil Lord 


do ; . Caſes argued and determined in the 
if the real is not Lord Chancellor. This cafe certainly comes unde 
en mat rule laid down in Adams v. Merrick,* at the Rolls, f 
Ge applied. Caſes Abridged 271. that where real eſtate is exp 
| deviſed for payment of debts, the perſonal eſtate is « 
empted ; but it the real eſtate is not ſufficient, the perf 
eſtate muſt be applied ; and if there is any reſidue, 
executors are intitled to it. | 


Casr 76. 
wt rin ee Fleetwood verſus Templeman, the ſame day. 
by a huſband M MAN and his wife, in the year 1692, made a mt 


and wife, in 


7692, to levy a gage of the wife's eſtate of 400. per ann. for the f 
fine in the of 7891. and covenant in the mortgage deed to levy a f 
Eaſter term fol- of the premiſes in the Eaſter term following; the fine 

[ 80] not levied till Trinity term in the year 1695 ; in ca 
. deration of 10. more, they join in a conveyance of f 
— term in equity of redemption, and covenant that the fine heretoſd 


1696 for 101. levied ſhould be to the uſes of this deed. 
more they jozn 

in g canveyance of the equity of redemption, and covenant the fine heretofore levied ſhod 
be to the uſes of this deed. Lord Hardwicke held the covenant in 1695 to be good 
binding on the huſband and wife, and that the former deed might be laid out of the cafe, 
the covenant under it was not ſtrictly purſued. 


Lord Chancellor ſaid, he was inclined to think, 281 
covenant to levy the fine under the firſt deed was confi 
to one particular term, and was not levied till the ne 
term after, that the huſband and wife might, by the de 
in 1695, covenant that the fine heretofore levied ſhould! 
to the uſe of the latter deed ; and that the former de 


* A. by will gives ſeveral pecuniary legacies, and after deviſcs land 
truſtees and their heirs in truſt, that they do and ſhall, by mortgage 
ſale of the ſaid premiſes, or any part thereof, pay and ſatisfy his deb's, 
the ſaid legacies and funeral expences : then he deviſes all his goods, © 
tles and houſehold ſtuff in ſuch a houſe to another; and then gors 0 
theſe words, Al! the reſt and refidue of my per ſonal eftate 1 give and deriſe u 
twife, whom I make ſole executriæx. Per courteſy the refidue ot the paring 1 
belongs to the wife, in the nature of a ſpeciſic legacy, exempt from debts 
gacies, and funerals; for tho” the perſonal eſtate is the natural fund for tht 
yet here he has expreſsly provided another for that purpoſe, by vod 
an imperative ſigniſication, that the truſtees do and ſhall, Sc. which is frog 
than a bare charge of them on his real eſtate, and migtit be intended® 
auxiliary to his perſonal eſtate, which will, without words of exempt 
might be liable in the firſt place; and though the words reft and r du 

* 4 us perſonal eftate, are generally underſtood reſt and reſidue after deli 
res, and funerals ; yet here they are relative to the laſt antecedent d 
deviſe of his goods, chattles and houſehold ſtuff at ſuch a houſe, aud pi 
his wife as a ſpecific deviſe, in the ſame manner as the next preceding 
viſe did to the deviſee thereof, and ate to be underſtood the reſidue of 
he had not before particularly deviſed ; not the reſidue after debu 
Hil, 1724. Adams and Merrick at the Rolls. | 
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1692 might be laid out- of the cafe, as the covenant 
ler it for levying the fine in Eaſter term was not ſtrictiy 
ſued. N | 


Sandys verſus Watſon, at ob Rolls, the fame Day. CA 77. 


BILL was brought againſt an executor of an exe- bete the 

W\. cutor, for a debt of the firſt teſtator ; the defendant aur; 3 
ed aſſets, but at the ſame time, ſet out ſpecially in his been blended 
er, that the eſtate of the two teſtators were ſo blended — 1 


ether, that he could not poſitively ſay, whether there <,ccutor of an 


not. | executor ſhall 
alſets or be excuſed 


Ong force ſer, it came ot, tht there Er 
re aſſets enough to pay the plaintiff's debt, and ſome aſſets enough to 


of t ay the plain« 
— all matter n a 3 88 
The maſter of the Rolls af opinion, that the executor in 
As caſe muſt pay the debt in the firſt place to the plain- 
ood r, out of the aſſets and if there are any left, after ſuch 
i ment, he may retain to pay himſelf the coſts of this 
it: if there had not been the favourable circumſtance of 
ac (Fe confuſion ariling from the two eſtates, the executor 
ni t have paid the coſts out of his own pocket, and the 
v. due of the aſſets applied to other debts, - | 
e n | 
Duc Philips verſus Paget, November 11, 1740. c 78. 


An executor, 
RS. Paget by her will gives a legacy ↄf rool. to purſuant to a 
each of the three children of Mr. Philips, and he P35 io. 
rä kes the defendant her executor, leaving him the bulk three children 
her eſtate, provided he pays the three legacies of Tool. of Philips their 
thin a year after her death, purſuant to her will. The W 
ocs 6 endent, within the time, pays to the children's own bxcen, the ſe- 
ds their legacies ; the eldeſt of them was ſixteen years cond fourteen, 
achat the time, the next fourteen, and the Joungeſt nine 22 2 
=; 20d in his anſwer denies he knows this money ever 8114 
ene to the father's hands; but the children have now of a et pl 
t their bill againſt the defendant, to be paid their time; the fathet 
ena era lecacies, ſuggeſting that their father has imbezzled med che 


money; bill 


money paid by the defendant during their infancy, broughtfor a 


ent of IH " RGA T7 2 hs hy EET. 

ud pa rdwicke held at firſt, that as the executor made this payment to ſave a forfeiture of 
eding WM” he himſelf took under the will, he ought not to pay it over again; ut the next day, 
e lordſhip thinking it a doubtful point, recommended it to the defendant to give the 
8 tits ſomething, who agreeing to pay in gol. io be divided among the three k ++ thang 


were ordered to releaſe their legacies, 
and 


Cafes argued and determined in le 
and is inſolvent; and that this was a fraudulent pm 
to the father, and therefore it muſt be paid over again 


Lord chancellor aſked the counſel for the defendant, 
they knew any inſtance where an executor paying ſoly 
2 ſum as 100). into the hands of minors, has been allow 

ſuch payments? Indeed, in cafes where legacies haveh 
very ſmall, the payment has been allowed by the court, 


But, in this caſe, notwithſtanding the ſum is above oi 
yet as the payment by the executor to the children tha 
lelyes is ſo fully proved, and not at all controverted 5) 
plaintiffs, and their loſing the benefit of it, is owing to 
negligence and inſolvency of the father, I will not fi 
the rules of this court to make an executor pay it « 
again; eſpecially as he made this payment to fave a f 

, feiture, it being an expreſs condition of his own tab 
under the will, that he ſhould diſcharge their legacies wit 
a year after Mrs. Paget's death. 


r -- 


Philips verſus Paget, November 12, 1 740. 


. E next day, lord chancellor ſaid, that upon le 
ing into the caſes, he found this a very doubt 
point; and unleſs the defendant will agree to give 
plaintiffs ſomething, he would not determine it, with 
taking time to conſider of it: the defendant, upon tl 
recommendation of the court, agreed to pay in 50!. to 
divided between the three plaintiffs ; and each {ide we 
to abide by their coſts : and it was made part of the « 
cree, that the 50. was paid by conſent of all parties; 1 
his Jordſhip directed each of the plaintiffs, upon receivi 
-g reſpective ſhares, to releaſe their legacies under 
Will, ;f 4 


Though lord The caſe of Dagley v. Tollfery, 1 Peer Will. 11 
Comwper 3a the he faid, muſt have ſome other circumſtances ; for then 
verſus Tollfer- is laid down too ſtrictly, that (in all caſes where execult 
TY; confirmed pay infants legacies to fathers) in order to deter exec 
— maſter of from ſuch payments, ſhall be paid over again: l 
cree, yet by the Cooper confirmed the m of the Rolls's decree; but! 

of the ſeemed, even by this report of the caſe, to have hada 
— * ufo morſe of judgment at the time; for on looking into l 


ment at regiſter's office, it appears his lordſhip ordered the depd 
timo. to be divided between the parties. 
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Bill verſus Kinaſton, November 12, 1740. ( 82 ] 


Cazsz 79. 
ORD chancellor faid, that where goods are given to r el 
a perſon for life only, the old rule of the court was, mul 4 4 
t ſuch a perſon ſhould give ſecurity that they ſhould not ventory, to be 
imberzled ; but the method now is, for an inventory depoſed with 
be ſigned by the deviſee for life, and to be depoſited ij; bene of 


th the maſter, Tagghe benefit of all parties. all parties. 


Bowden verſus Beauchamp, November 12, 1740. e fo. 


BILL was brought by two perſons as co-admini- a co admini. 
N ftrators for an account of perſonal eſtate in 1723; {trator, who 
of the plaintiffs dies in 1725, the ſurviving plaintiff 4 1 
bes by his council to diſmiſs the bill without coſts, ,.,, * al 
lich was conſented to be by the council on behalf of the in 1739 a bill, 


; 1 787 partly of revi- 
fendants : the repreſentative of the co-adminiſtrator, 8 


1739, brings a bill, partly a bill of revivor, and partly ſupplemental, 


plemental, and pretty much to the ſame purpoſe with on e ſame pur- 
original bill ; the defendants to this bill plead the for- tg Rhe Ji 
„ | | gi- 
on. a nal: lord Hard- 
ä Wicke allowed 
plea of a former diſmiſſion, for otherwiſe, he ſaid, it would be keeping up a right in 
bus and in cuſtodia legis, and parties would never know when to be at reſt. 


Lord chancellor. It muſt be allowed in this caſe ; for 
dueh it is ſuggeſted by the council for the new bill, that 
former was brought by the co-adminiſtrator in two 
ts; firſt, by virtue the adminiſtration ; and ſecondly, 
of kin, for a diſtributive ſhare of the inteſtate's 
te. Yet, upon the death of one of them, the admi- 
tion ſurvived to the other, and there was no neceſſi 
there ſhould be a repreſentative of the deceaſed ad- 
iſtrator before the court when the bill was dimiſſed. 
des, it would be a very great inconvenience, where 
re are ſeveral plaintiffs, and one of them dies, if, after 
Aa length of time, bills of revivor ſhould be allowed; 
is keeping up a right in nubibus and in * legis, 
parties would never know when to be at reſt : and, as 
de other right of diſtribution which is ſet up under the 
bill, it will not avail the plaintiff in the new, becauſe 
uld have made the repreſenatives of the eſtate (who 
m a right of diſtribution as next of kin) parties to the 
I do therefore allow the plea, and leave the plaintiff [ 83] 
ng an original bill, if he thinks proper. | 6 
01. II. N The 


84 Qiſes argued and determined in the - 


© a8n 81, The Eaſt-India Company verſus Vincent, Noven, 


| 7 ber 15, 1740. 
8 ORD chancellor ſaid, there are ſeveral inf 
os ban rene where a man has ſuffered another to go on wil 


ground, with- building upon his ground, and not ſet up a right till «if 
a d. wards, when he was all the time conuſant of his n 
Wurde, the court and the perſon building had no notice of the other's all 
will oblige the in which the court would oblige the owner of the gr: 
ownerto per- to permit the perſon building to enjoy it quietly, and vill 
a te 20. out diſturbance. But theſe caſes E — been 
joy it quietly, tended fo far as where parties have treated upon an ali 
| ment for building, and the owner has not come to an 
ſolute agreement; there, if perſons will build notwithſt 

ing, they muſt take the conſequence, and this is noth 

an acquieſcence on the part of owner, as will pre 


him from inſiſting on his right. | 


L.engtheping of Tf I ſhould give an opinion that lengthening of winds 
Pa. 5g or making more lights in the old wall than there u 
lights in the old formerly, would vary the right of perſons, it might ct 
kar Ra tor- innumerable diſputes in populous cities, eſpecially in L 
not vary the don; and therefore I do not give an abſolute opinion, | 
right of perſons. I ſhould rather think it does not vary the right. Wh 
an agent of the Eaſt-India company is in treaty with 
owner of ground, for a li for the company to bu 
and the owner, at the time of the treaty, in conſiderat 
of his conſent, infiſts upon terms, to which the ay 
makes no anſwer or objection, but immediately afterua 
the company think proper to build, the filence of the ; 
ſhall be conſtrued an acquieſcence under the propoſal aft 
owner of the ground, and ſhall bind the company 1 
principals, as being in the conſideration of this court 
agreement of the agent, key? 


I am of opinion, that notwithſtanding the compa 
diſmiſſing Mr. Vincent from their ſervice as a packer, d 
trary to their agreement between him and the agent df! 
company, yet he is not juſtified in building a wall, ma 
to block up the lights; but he might have brought his 
in this court, to eſtabliſh the agreement between him 

the company's agent as a compenſation for conſenting 
company ſhould build upon his ground. 


[ 84 ] Upon the whole,” I muſt decree the wall erected by? 
: defendant to be pulled down ; but then I muſt dire 
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fvorr, that the company do employ him double to 
other packer, during his term in the eſtate, provided 
Joes it at the ſame rates that people of the fame trade 


uld do. 3 


Lee and others * Carter and others, Novem- c Bn, 
r 17, 1740. | s 


—_— 


VOLUNTARY ſociety was eſtabliſhed of a num- 
ber of . perſons, to provide for ſuch of the club, as 
ad become neceſſitous, and likewiſe for the relief of 
W widows of thoſe of the club who died inſolvent, 


Three perſons who were truſtees for one particular year, 
it 60/. of the ſtock of the ſociety to Carter the defendant 
ho is an alehouſe-man, and at whoſe houſe they kept 
ir meetings) upon bond. Carter gave ſome particular 
>mbers leave to ſet off their alehouſe ſcores againſt the 
ereſt they had in the money due upon the bond from 
arter, 


Lord chancellor. I know no inſtance where there is a Where there is 


era! truſt of money for a ſociety of perſons, that any . 
icular members can ſet off their private debts againſt ſociety, > par- 


| Ae u - - ticular member 
ſhares they. may be intitled to upon contingencies, 1 


ich poſſibly may never happen to be the caſe of theſe priugte debt, 
rlons. This is . ſo unwarrantable a behaviour, and ſo againſt a ſhore 
halt a defence, that Carter and thoſe perſons who have Heiz h, eng- 


off their alehouſe ſcores muſt pay the whole coſts of comingency. 
> ſuit, and likewiſe the coſts at law. 


Lloyd verſus Carter, November I7, 1740: Cas n 834 
To whom the plaintiff is adminiſtrator, lived and *: 9v< g. 


» cohabited with the defendant for ſeveral years, and bed with bim, 
d a long intercourſe with her, on a promiſe of marriage * bond for 
d during his cohabitation, he gave a bond to a perſon —_ —_— 

truſt for the payment of — and intereſt quarterly, during ber life 
the benefit of the defendant, who is a widow, during and after death 
life, and after her death to her children; but from the A 

e of the hond to the day of his death, which was four date of the bond 
ars and a half, A. conſtantly maintained her: the defen- 0 the day of bis 
at has ſued the plaintiff at law upon the bond, who comes [ 85 1 
tO this court, and by his bill offers to pay the principal rw 3 
0 intereſt likewiſe ſince the death of the inteſtate, but nd a half, con- 
bſts he ought not to pay tho intereſt accrued due in the fag min- 
ſeime of the inteſtate, esu his maintenatice of the fare per. 

. N 2 p 


widuw 


86 Caſes argued and determined in the 


wicke held the widow and her family, after giving the bond to the dy ff 
maintenance his death, muſt be taken to be in lieu of intereſt, 
mult clearly. be | 

taken to have been in lieu of Wltreft. was Brno, 

Lord chancellor. This is a very plain caſe for oi 
plaintiff, for he certainly is not obliged to pay any intel 
accrued due in the lifetime of the inteſtate, becauſe mu 
tenance muſt clearly be taken to have been in lieu of 


Casr By Fitzgerald verſus Sucomb, November 20, 1740. 


It is an eſta- 15 was now moved to diſcharge the election the plainti 
bliſhed rule, | 1 had made of proceeding at law by a former order aff 
1 — coming in of the defendant's anſwer. The plaintiff il 
law on coming Hrought his action at law for the debt, and likewiſe 2 
= 22 deut in this court for a diſcovery of aſſets, and thereby pri 
— be that the defendant might come to an account with tt 


diſmiſſed, but plaintiff and pay what ſhould be due to him. 
on dropping 


that part ofthe The old rule of this court, ſaid lord chancellor, was, tha hi: 
— you might proceed at law for the debt, and likewiſe 
the plaintiff was Equity for a diſcovery of aſſets ; but it is an eſtabliſh 
allowed to pro- rule now, that if you make your election to proceed: 
8 upon coming in of the anſwer to your bill, your iA 
here muſt be diſmiſſed, becauſe it prays relief as well z 
diſcovery ; but upon the plaintiff's agreeing to drop thi 
part of his bill which prayed relief, lord chancellor d 
charged the order for the efetion, and allowed the plan ger 
to proceed at law. Tit 


Cas: 85. Tendril verſus Smith, November 24, 1740. Th 
8 ORD chancellor. Where copyhold lands are fein 
ſurrendered to rendered to the uſe of a will, by a deviſe of lad.” 


—— oh 3 the copyhold will paſs, notwithſtanding there i 


by a general de- to anſwer ſuch deviſe. 
viſe of lands; 
notwithſtanding there are freeholds. 


An agreement. Where 2 father and a child of full age come to 
between a child 25 ttlement, the 


and a father ts Agreement to alter the limitations under a 

ee the limita- is no ground of equity for a child to ſet aſide 52 agres 

cons under an ment, under pretenge of being drawn into it by the pom 

1 86 J a and authority of a father, and to reſtore the ancient lis 
ide, 


not be ſet a tations again. In a caſe in lord Cooper's time, where 


| I a” a ſettlem® 


ment, to take an eſtate for life only, with remainder being drawn in 
i belt and every other ſon, his lordſhip would not ſet - Cos pub 

ide upon the ſuggeſtion of the father's ha@ng an un- thoriy, 

influence over ham, &c. i 


he verſus Evans, at the Rolls, before Mr. Juſtice Can 86, 
Wright, December 14, 1740. 


HE will of Aſgil Evans: 
Imprimis, I give unto my nephew Rollinſon Evans 
the income or dividend on my South-Sea annuities, 


ſtanding in my name in the books of that office. 
he reſt and reſidue of my eſtate real and perſonal, and . teſtetor gives 


my effects whatſoever and whereſoever, I give and be- — 1 


ath unto my executrix, or to her heirs, executors, ad- executrix, Or to 
niſtrators or aſſigns; and I do hereby appoint my fiſter der heiten. 


cutors, admi- 
nor Evans my ſole executrix. niltrators or 

aſſigns; ſhedicd 
i lifetime ; Mr. Juſtice Wright held, it was given her as executrix, and ſhe dying be- 
him, he is dead iuteſtate as to the reſidue. ENS 


The Codicil. 
Afgil Evans by 


Alſo I give unto my niece Margaret Stone, after the de- S dee 
of 24 ſiſter ras Evans, 20/. a year, to be paid — — 
of my South-Sea annuities, now ſtanding in my name Rollinſon Evans 
r de South-Sea books, during her natural life, and no dus, a, 
ger; and after her deceaſe, I give the abovefaid 2ol. a South-Sea an- 


| | | . : miities, and 
arr 1 ſiſter Eleanor Evans's children, ſhare and t an . 


codicil gives his 
The executrix died in the lifetime of the teſtator. Stone wart 
» u linſon Evans is dead. The huſband of Margaret Stone year for her 
10 one ſhilling given him under the will. The defendant e, 7 be paid 
ere u dminiſtrator to the executric, and claims in that r ight. os AR 
| held not to be a 
revocation in toto, but that both deviſes may ſtand conſiſtently together, 


The 1ſt queſtion was, whether Mr. Aſgil Evans is dead 
Mate as to the reſidue? - | | 


agree ad queſtion was, whether by charging a 20. a 
Wo annuity upon the old South-Sea annuities during the 
t lin of Margaret Stone by the codicil, is a revocation [ 87 ] 
hen deviſe in toto to his nephew Rollinſon Evans under the 


Mr. 


388 Cuſes argued and determined in the 
VMur. juſtice Wright. If it had been given as reſidue 
her as executrix only, and ſhe had died in the lifetime 
the teſtator, there is no doubt but it would have hex 
lapſed legacy: but then upon the ſubſequent words 
queſtion will be, Whether they are a limitation only, 
deſcriptive of ſome other perſon ? To be ſure from the of 
ſes .cited, and ſeveral other caſes to that purpoſe, then 
no doubt but the word or, is conſtrued as a copulative, M 
well as disjunctive, where it is to ſupport the intention M 
a perſon ; but the deſign of the teſtator in this caſe pla 
appears from the laſt words, that he gave her the reſidu 
executrix, and all the ſubſequent words may be rejectel 
ſurplus; and ſhe being dead in the teſtator's lifetime, 
certainly is dead inteſtate as to the reſidue, and it muſt 
amonegſt the next of kin. As to the ſecond point, whe 
the deviſe of the 20/7. per ann. is a total revocation of 
deviſe to Rollinſon Evans, it is not inconſiſtent like 
caſe of real eſtate ; for there a term for years, given tot 
fame perſon to commence at the teſtator's deceaſe, is i 
-- conſiſtent with the fee deviſed to him before; but here ſu 
conſtruction muſt be made as that both legacies may ti 
place. 


If a man leaves The manner of diſpoſing of a real and perſonal et 


twenty ſeveral ; jeil. 1 ; ; 
— under a will, and under a codicil, is very different; fa 


im, executed à man leaves twenty ſeveral papers behind him executed 
at different different times, in reſpect to perſonal eſtate, they ſhall 


times, they ſhall . : __ 
de ek? i be taken as one will, and the court will endeavour tor 


one will, and ſo cile them together ſo that th may all anſwer as ner 


conſtrued as that poſſible the intention of the teſtator. 
all may anſwer 


the teſtator's intention. 


G The Attorney-General verſus Pearce, December 6, 11 
Each particular A QUESTION was made in this caſe relating t 


ec wo bg A _ charity ariſing out of the wills of Mrs. Squire i 


| theextenſiveneſs Mrs Northcote. 
Which will con- | 4 i L 
Kitute it a pub- Several charities of a publick nature were given uns 


lick charity. the will of Mrs. Squire; the executrix Mrs. Nortic 
by her own will, gives 100. to each of the public chat 
which Mrs. Squire had mentioned in her will. The 
tinction attempted for the defendant was, that Mrs. Now 
cote meant by the word publick in her will to diſtinguill 
from private charities. | 


©. 8 Lord Chancellor. I am rather of opinion that the Wh 
publick was meant only by way of deſcription of the 3 


— 


ine of Lord Chancellor Hardwicke. 89 
or them, and not by way of diſtinguiſhing one chari- :-. 
— mother; for it would be almoſt impoſlible to fay 
ch are public and which are private in their nature. 


The charter of the crown cannot make a charity more 
leſs publick, but only more permanent than it would 
rait be; but it is the extenſiveneſs which will conſti- 
We it public one. A deviſe to the poor of a pariſh is a 
blick one. | 5 


Where teſtators have not any particular perſon in their A deviſe to the 
templation, but leave it to the diſcretion of a truſtee to poor of. . 
aſe out the objects, though ſuch perſon is private, and lick: e * 
particular object may be ſaid to be private, yet in the ſame as to 

enſiveneſs of the benefit accruing from them, they may Na 
properly be called public charities. A ſum to be diſ- por deus; i 


ſed of by A. B. and his executors, at their diſcretion, Keepers. 
ong poor houſekeepers, 1s of this kind, ; 


Ingram verſus Ingram, December 8, 1740. Car 88. : 


R. Ingram by his marriage articles and ſettlement A power under 


a ſettlement, for 
had .a power of diſpoſing of a reverſionary in- a huſband to dif- 
eſt in copy-hold land, ſubject to an eſtate for life in his =_ of a rever- 
fe, in ſuch ſhares and proportions as he ſhould think fit, pay Ange 
ong the iſſue of the marriage, and for want of ſuch ap- ſuch proporti- 
intment by the huſband, to his right heirs ; and this power — mw ſhould 
Þ lirefted to be executed by deed. in his lifetime, or by the ius of ds 
Il at his death. He by his will reciting the power under marriage; he by 


. s — ay + will, delegates it 
articles and ſettlement, delegates it to his wife, that * — 


2 may in ſuch ſhares and proportions as ſhe ſhall think 4% diſpoſe 
oper, diſpoſe of it between his ſon and daughter; and for of in ſuch 


| a l . ſhares as ſhe 
2 ſuch appointment, in equal ſhares between his two ple A 


is ſon and 

daughter. 

Lord Chancellor. This muſt be conſidered as a power Lord Hard- 

attorney which could be executed only by the huſband, de held it to 
*. N 2441. e like a power 

whom it is ſolely confined, and is not in its nature of attorney, and 

nſmiſſible or delegatory to a third perſon; therefore the not tranſmiſſi- 

ermediate r to the wiſe under Mr. Ingram's — 2 

I s abfolutely void; and the latter part, where he gives could be execy. 

in equal ſhares between the two children, is a g ap- ted by the huſ- 


ntment within the marriage articles and ſettlement, band only, 


Hod geſon 


[ 89 ] Hodgeſon and others ver ſus Buſſey, November 18, 17 


es Ebwenp BUSSEY poſlſſed of a term of 
— fifty. nine years by a ſettlement made after marriage, 4 
-nine years, by January the 21ſt, 1731, conveyed it to-truſtees in tu 
2 Foe his wife Buſley to receive the rents and profil 
Mas «gn oe r ſole and ſeparate uſe We the term, if ſhe ſhoulil 
| permit his wife long live; and after her deceaſe to permit Edward Bull 
Grace Bulley 0 to enjoy the profits thereof during the remainder of 
during the term, term, if he ſhould ſo long live; and after his decea 
— ihe fo Lo truſt for the heirs of the body of Grace by Edward Bull 
n begotton, their executors, adminiſtrators and aſſigns; 
wait NN for default of ſuch iſſue, remainder in truſt for Henn 
the en Hodgeſon duxing the reſidue of the term, if ſhe fo long li 
qvring Ns Wie. and after her deceaſe in truſt for her two ſons William 
bg + truſt 10 Edward. Fr | 
$ | 7 WP | 
bod of 8.2 by Edward Buffey; and for default of fuch iſſue, remainder to Henri 
Hodgefon for her life ; and after her deceaſe, in truſt for her two fons William and, Ed. 
Edward Buſſey died, having never had any iſſue, and Grace his wife ſurvived him. 1 
Hardwicke held that the whole term was not veſted in Grace Buſſey, and that the wa 
* heirgof the body,” were not words of limitation but purchaſe, and directed the leak 
be in court for the benefit of all parties. 


After making this ſettlement Edward Buſſey died, hav 
never had any fue, and Grace his wife ſurvived him. I 
bill is brought by the plaintiffs for the diſcovery of the { 
ent, and to have their intereſt in the term decla 

and the deeds ſecured for their benefit, after the deceaſe 
the wife the defendant Grace Buſſey, who infiſts by hera 

ſwer that the is intitled to the whole term. The queſii 
in this cauſe is, Whether ſhe is ſo intitled, or for life only 


December the 5th, 1740, lord chancellor gave jug 
The general queſtion, he faid, was whether the pai 

tiffs are intitled to have a decree for the ſecuring of ti 
deeds ? and that depends upon the intereſt they have int 

tttruſt of this term. It appears in the cauſe that there m 
na iſſue of the wife Mrs. Grace Buſſey the defendant. I 
great point which has been relied on for the defendant | 

that the limitations to Henrietta fon and her ſon 

too remote to take place: and that the deed is fo penn 
that the whole truſt of the term is veſted in the detendat 
Grace Buſey. 


Secondly, That if there had been ſuch heirs of the bod 
of Grace Buſſey they would have taken the whole terth 
and her having no iſſue will not vary the caſe ; but that bt 

5 


Tims of Lord Chancellor Hardwicke. 


eftatetail-in the defendant, as heirs of the body are 
1s of limitation and not of purchaſe, and conſequently 
limitations to Henrietta Hodgeſon and her ſon are too 


Lu ote. 


am of opinion that the whole term is not yeſted in 
te Buſſey, and that the words wall 4 the body are not 
rds of limitation but of purchaſe. e general run of 
s makes this plain, that notwithſtanding they ſound like 
rds of limitation, yet upon circumſtances and the inten- 
of the parties, they may be conſtrued words of pur- 
iſe, and deſcriptive of the perſon who is to take. Ar- 
s caſe, 1 Co. The caſe of Liſle v. Grey goes fur- 
reported in ſir Thomas Jones 114. 2 Lev. 223. and 
ym. 278. h | 
It was held in that caſe of Liſle and Grey, that the 


rds heirs of the body coming after the limitations to the 
2d, zd and 4th ſons, were words of purchaſe. 


he Exchequer chamber, 


It is differently reported in the ſeveral books I have men- 
ned; -but Mr. juttice Tracy faid in the caſe of Legat and 
well, x P. . go. that he had ſearched the record in 
le and Gray, and that the judgment in the Exchequer- 
amber affirmed the judgment in the court of King's 
ch, 


Words of limitation are not properly uſed on terms for 

„ and therefore it is not to be wondered at, that ſuch 
ruction ſhould be found in ſo many caſes where words 
limitation are made uſe of in terms for years. 


Peacock v. Spooner, 2 Vern. 43 & 195. heard firſt be- 
e lord chancellor Jeffreys, and reheard before the lords 
amſſioners, who reverſed the former decree, and held 
words heirs of the body to be words of purchaſe ; an 
deal to the Houſe of Lords, and the opinion of all the 
ges taken, and the decree of the lords commiſſioners 
med. Another caſe before lord Somers, of Daforne v. 
waman, 2 Vern. 362. and after this caſe follows Web 
Web, before lord Harcourt, reported in Vern. 2 668. 
more particularly in P. V. 1 Vol. 132. than in Mr. 
non's Reports, but not ſo full as it ought to be neither. 


e DOC 
tem am at liberty to determine this caſe, as if Web v. 
at Uh was out of the way, as I am of opinion that the 


Vor. II. O words 


* 


The caſe of 
Liſle and Grey 
is differently res 
ported ; but by 
the record 


ched by Mr. juſtice Tracy, it appeared the judgment in the King's Bench was affirmed 


Words of limi- 
tation are im- 
properly uſed 
on terms for 
years, 


([ 91 ] 
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92 Qluſes argued and determined in the 


. firmative im- had been expreſsly given her for life only; vide the 


words beirs of the body here muſt be held equally u 
words of purchaſe, as they were in Peacock v. Spoon 
Dunn and | Merrick, heard before Sir Joſ. Jekyll at t 
Rolls, the 27th of October, the 4th year of Geo. 2. U 
limitations there were under a will, in the following work 
« [tem, all other my leaſehold eſtates. I deviſe to RH 
«© Merrick, my executor, to the following uſes, to Juli 
«© Merrick for life, to Catherine Merrick for life, aud 
<< the heirs of their bodies, and to their executors, adu 
«* niſtrators and afſigns;“ but in that cauſe an iſſue wi 
directed to try the power of the teſtator under a partici 
deed to deviſe ; and no determination by the late m 
of the Rolls as to the point, whether the words hein 

the body were words of purchaſe or limitation, 


The intention All the caſes that I have mentioned on truſts for tem 
of the parties of years, are grounded upon the manifeſt and apparent i 
ea, aways tention of the parties: an objection has been taken tuff 
governs the ſuch conſtructions have been upon ſettlements or with 
court one only, where the intention of the party always prevails, 
The court will But in the cafe of Liſle and Grey, 2 Jones 114. 28 
make a favour- 22.3. is a full anſwer to this objection; for there it mi 

of work in not a marriage ſettlement, but a ſettling of lands by J 
marriage ſettle- Liſle who was ſeiſed in fee, in his name and blood; and 
— is not the conſideration of its being a conveyance on ma 
3 of the par- Tiage, or on any other account, but the intention of f 
ties, the ſame as parties appearing on the deed, that always governs the cou 


to voluntary » io 
a ja conſtructions. 


In the caſes of marriage ſettlements, the court will mi 
a favourable expoſition of words to ſupport the intent 
of the parties; and even in voluntary ſettlements, if! 
words lean more ſtrongly to the one conſtruction than! 
the other, it muſt likewiſe prevail. 


The words, if The preſent caſe is more ſtrong to this purpoſe than 


al fo lo? of the cited caſes; for I am of opinion that it will bet 


live, are an af- ſame here upon the words if ſbe ſhall ſo long live, i 


plying a nega- 
tive at the ſame 


time, that if ſhe : whe 
Jad hot live ſo It Was allowed at the bar, even in caſe of a fre 


long, the re- that if the words for T only had been inſerted, it ml 
mainder of the have put it out of doubt, notwithſtanding Heirs of the 
term ſhould 8e had followed; ſo here if be ſhall ſo long live, is an 
mative implying a negative at the ſame time, that if 


King v. Melling, 1 Vent. 214. 225. ä 


Time of Lord Chancellor Hardwicke. 63 
i not live why the remainder of the term ſhall go 
er to the plaintiffs. | 


The reaſon the words heirs of the body veſt an eſtate- 
in the firſt taker, either in the limitation of a freehold, 
upon a term, is, that it includes iſſue in infnitum. 


The fecond thing relied upon for the defendant, is the {| 92 ] 
tation over being too remote. Jide Higgins verſus 

owler, 2 Vern. 600. Clare and Clare, Caf. in Eg. in the 

„ lord Talbot, 21. Sabbarton verſus Sabbarton, 

hitte 5 5. and 245. | 


I am of opinion that if the words heirs of the body of 
race Buſſey, are words of purchaſe, there is no limita- 
Won in tail, and that it is the ſame as if the limitation had 
in to the ſecond, third and fourth ſons, or it no ſon, 
den to daughters; for the intention was that it ſhould veſt 
ſome particular perſon, and not go on in ſucceſſion 
om heir of the body to heir of the body, and to execu- 
, &c. of the heir of the body, but it muſt veſt in the 
Writ taker ; as if it had been to the firſt ſon, his executors, 
it Wi miniſtrators and aſſigns, for and during the reſidue of the 
ic term, and for want of ſuch iſſue, remainder to the 
antiff*s heirs, 
Now the words for want of ſuch iſſue, will be the ſame ry 2 Mo 
if it had been ſaid, for want of ſuch ſon or ſuch daughter; (meas for want 
dr the word ſuch confines it to ſuch iſſue as is meant by of ſuch ſon or 
e words heirs of the body; and then it is not too remote ſuch daughter, 


. a - for the word 
remainder, but brings it to the caſe of Gore verſus Gore. ſuch confines it 
we 2 P. Wins. 28. to ſuch iſſue as 


. is meant by the 
I am apprehenſive it may be objected, that this is like words heirs of 
e caſe of Higgins v. Derby, * 1 Salk. 156. but the pre- 2. 
nt. differs greatly; for there it was ſaid to be an attempt 
dintail a chattel, and therefore conſtrued to veſt in the firſt 


Mm, to prevent the inconvenience of a perpetuity. 


— 


TY — — 


In the caſe of Higgins v. Derby or Dowler, a term of years was ſettled 
truſt for the huſband for life, then to the wile for life, then to the firſt 
| of the marriage, and the heirs-male of his body, and in the ſame 
anner to all the other ſons ſucceſſively; and for want of ſons, then to 
Wughters; the huſband and wife died without having had any ſon, but 
aving a daughter; and the queſtion was, Whether ſhe could take under 
Is limitation ? it being after a limitation in tail to the ſons. Lord chan- 
lor Cowper held, that if the limitation to the ſons had taken effect, that 
þ the daughters muſt have been void; but as there was no ſon, the latter 
nation was good, for the conſtruction muſt be, if a ſon, then to him; 
00 ſon, then to a daughter. 

O 2 Here 


a Caſes argued and determined in the 


Heirs of the bo- Here the words heirs of the body muſt mean heir of 
dy nere mean, body living at the time of the death of Edward Buſſey | 
e eg . born in ſome reaſonable time after, and that differs it ff 
the — of all the caſes that have been cited. | 
Edward Buſ- 

ſey, or born in reaſonable time after, which differs it from all the caſes, 


Upon the whole, I declare the plaintiffs Henri 
Hodgeſon and her ſon intitled to the. truſt and benefit of if 
term of ninety-nine years, being the reverſionary tf 
after the deceaſe of the defendant 5. Buſſey. 


The leaſe of the yth of July 1709, whereby the 
term is created, I order to be depoſited in court for 
benefit of all parties; and direct the defendant to deli 
to the plaintiff Henrietta Hodgeſon a counterpart of il 
ſettlement in 1731. | N 


1 93 ] Blackwell v. Harper, December 8, 1740. 
ASE go. 

The act of 1 aroſe in this cauſe upon the ad 
8 parliament made in the 8th year of George the! 
242 ch. 13. intituled, An act for the encouragment of the 
of deſigning, of deſigning, engraving and etching hiſtorical and ot 
ms org prints, by veſting the properties thereof in the invents 
"onfined to and engravers for fourteen years, to be computed from 
Works of inven- 24th June 1735. The plaintiff Mrs, Blackwell has e 
mon only, but graved no leſs than 300 medicinal plants, and has n 
ſigning 3 brought her bill to eſtabliſh her right to the ſole prop 
graving any in them, and to reſtrain the defendants from copying 
rm * a engraving them, upon the penalties within the act of pa 
ern ue ment. | 


For the plaintiff was cited the caſe of Baller, admin 
ſtrator of John Gay, eſq; v. Walkerjand others, the print 
and ſellers of the ſecond part of the Beggar's Open; 
perpetual injunction was granted, and an account decred 
it was heard before lord chancellor Talbot. 


Mr. Attorney-general for the defendant inſiſted, in 
that this is a monopoly, and an infringement upon 6 
common law; the plaintiff therefore muſt make out 
clearly, that ſhe is exactly within the words of this a4 


parliament. 


Secondly, That this does not come within the meu 


Time of Lord Chancellor Hardwicke. 


he act, which has the word inventors. For engraving 
ot properly inventing, and therefore is not within the 
unleſs it had been ſomething in the mind, and not 
dy in nature, as all theſe plants certainly are. 


f th 


hirdly, That the name of the proprietor ſhould have 
engraved on each plate, and printed on every fuch 
t; for Mrs. Blackwell might both delineate and en- 
e them, and yet not be the proprietor of them. It 
it to have been mentioned at the foot of each print, 

en it was publiſhed, the day of the firſt printing, and 
W name of the proprietor, that all mankind may know 

en it commences, and when it expires, and that people 
y be apprized to ſell clear of the penalty in this act. The 
y charge againſt the defendant is ſelling, which is not 
e to the penalties of the act, unleſs the perſon ſelling 
Wows them to be printed by one who is not the author 
| proprietor of them, and knows likewiſe who is the 
| author at the ſame time. The forty firſt plants pro- 
ed in the cauſe, are as common plants as exiſt, and are 


a4 every herbal extant; and it could never be the intention 
he che act, fo include ſuch as inventions, which have been 
* bliſhed before, only in another form. 


Lord Chancellor. The principal thing inſiſted on for 
= defendant, is the want of engraving the time, and the 
"Mm ne at the foot of each plate, as the fourteen years are to 
mmence from the day of the firſt publication. It was 
jected in the caſe of Baller e Walker, that the 
jok ought to have been regiſtered in Stationers- hall, or 
herwiſe it is not notice of property within the Sth of 
een Anne, ch. 19. but this objection was over-ruled by 
e court, 


This is the firſt caſe under the act of the preſent king. 
wo objections have been taken againſt the injunction, 
d to the account prayed by the bill. 


Firſt, Againſt the right of the plaintiff, as not being 
ch prints as are within the meaning of the act. 


Secondly, If they are, that Mrs. Blackwell has not 
on AMmplied with the terms of the act of parliament ſo as to 
ſt the ſole property in herſelf. 


As to the firſt objection, it is extremely clear that they 
e prints within the meaning of the act of parliament. 
has been ſaid, that the words of this ſtatute muſt be 
lined ſtrictly to invention, and not to engraving. any 

| ing 


95 


[ 94 ] 


| Cafes argued and determined in the 


thing copied from what is already in nature; but this 
tainly never could be the deſign of the at. The w 
of the act are: Every perſon Who ſhall invent ang; 
« ſign, engrave, etch, or work in Mezzotinto, or CH 
« oſcuro, or from his own works and invention, | 
, cauſe to be deſigned and engraved, etched or worke 
« Mezzotinto, or Chiaro oſcuro, any hiſtorical or d 
<« print or prints, ſhall have the ſole right and li 

« printing and reprinting the ſame, for the term of foullf 
« teen years, to commence from the day of the firſt 
& liſhing thereof, which ſhall be truly engraved with 
name of the proprietor on each plate, and printed 
„ every ſuch print or prints.“ 


But I do not think the act confines it merely to im 
tion; as for inſtance, an allegorical or fabulous repreſen 
tion; nor to hiſtorical only, as, ſuppoſe the deſign d 
battle, &c. but it means the deſigning or engraving 
thing that is already in nature. 


[ 95 J Therefore, I am of opinion, that if there ſhould h 
22 ub- print publiſhed of any building, or houſe and gardens, 
building, bouſe, that great deſign of Mr. Pine's of the city of London, th 
or garden, fall will all come properly within this act of parliament; 
of in this act elſe it would be narrowing it greatly, and making it 

parliament. little uſe. If it had not been for the clauſe thrown in 

Mr. Pine's benefit, any body might have copied the pn 
of the hangings in the Houſe of Lords; for what is tapel 
but copies taken from drawings ? 


The defendant, to make out the caſe he aims at, wi 
ſhew me that theſe prints of medicinal plants are in 
other book or herbal whatſoever, in the ſame manner; 
form as they are repreſented here; for they are repreſen 
in all their ſeveral gradations, the flower, the flower 
the ſeed-veſſel, the ſeed. 


The ſecond objection is, as to the directions of the i 
that Mrs. Blackwell has not complied with the terms d 
ſo as to veſt the ſole property in herſelf. Eliaabeth Bla 
wenFiy - et delineavit is ſufficient, and are the 

| words of the act of parliament to ſhew the perſon to bel 
proprietor. 


The more material objection is, as to the day of pw 
cation, for it is inſiſted, here is no terminus a quo, 
whence the term is to commence, nor the ter minus 
quem when it ſhall expire, | | 

11 


* 
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m of opinion that the words are only directory, and The property in 
ieſcriptive of the day, and that they are only neceſſary — rue 
make the penalty incur, and that the property in the engraver, tho' 
tg yeſts abſolutely in the engraver, defigner, &c. though the day of pub- 


day of the publication is not annexed to the foot of it. 1 


Ppon the act of 8 Ann. c. 19. the clauſe regiſtering The property of 
h the ſtationers company, is relative to the penalty, and wr ribs 19mg 
property cannot veſt without ſuch entry; for the words being firlt re. 
That nothing in this act ſhall be conſtrued to ſubject giſtered with 

ny bookſeller, 2 to. the forfeitures, &c. by reaſon — 

pf printing any book, &c. unleſs the title to the copy of Puy. 

uch book hereafter publiſhed, ſhall, before ſuch publica- 

on, be entered in the regiſter book of the company of 

Mtioners,”” | 


ere the clauſe which veſts the property is diſtin, The 
ſe concerning the printing and re-printing, and publica- 
,, relates. to the penalty, and is diſtinct: it is true, in 
firſt act the clauſe is ſeparate, but that will make no 
ence in my opinion. 


The next conſideration is, what will be the conſequence. [ 6 ] 
plaintiff will be intitled to a 1 injunction, but 9 
to an account of profits, becauſe it would be hard to 

the defendant account, as he was ignorant of the 


n the caſe of Baller verſus Walker, it was ſtated by the 
and not denied by the anſwer, that the book was 
ed in Stationers-hall, and coſts were given for that 


here is a material objection in this caſe againſt giving 
that the d:fendant, though he knew the plants were 
uned, yet did not know the exact time, ſo that they 
it have been publiſhed before the act. 


y conſtruQtion, that the words requiring the day to be 
Ned at the foot of the act, are directory, and not de- 
ave of the day, I do not fay is ſo certain; but judges 
[think otherwiſe ; however, as it is doubtful, I cannot 
colts, nor decree any thing more beſides a perpetual 


Watkyns 


98 (Cuſes argued and determined in the 


Watkyns by her next friend verſus Ferdinando Watte 
her huſband, December 10, 1740. 


A ML prong A BILL was brought againſt the huſband to hay 


maintenance, on + maintenance out of her fortune, upon a f 
ſuggeſtion of geſtion of very cruel uſage without any provocation 


cruel uſage b 
the huſband F her ſide. 


Ache deten dn, She was a widow when the defendant married her, 3 
28 - — 4 for had a conſiderable fortune. 
his ill uſage : "4 | | 
depoftions Several depoſitions were read of the huſband's © 
were offered to uſage. | 

prove 2 Crimi- 


wal cooverſa- Thie plaintiff, upon her marriage with the defenda 


— — * truſted him to draw up a bond with his own hand to ſer 
charged by the ſeventeen hundred pounds for the wife, in caſe ſhe ſho 


anſwer, the ſurvive him. 


court will.not al | 
— 2 He likewiſe entered into a bond for paying five hundn 
read. pounds to the plaintiff's ſiſter, for prevailing upon t 

plaintiff to marry the defendant. 


Cas 91. 


Depoſitions were offered on the part of the defendy 
charging very high provocation; as for inſtance, f 
plaintiff's drawing in the defendant to admit one RA 
Cox into his houſe, whom he ſoon after perceived to hd 
a ſtricter correſpondence with the plaintiff than he ought 

have done, and that upon his admoniſhing her in a 
mild manner, ſhe flew into a very great paſſion, and 
[ 97 ] the houſe; and that the defendant went to her, andi 
treated her to return, and offered to forget every thing th 
had paſſed ; and that the huſband, upon her retufal, br 
open the plaintiff*s cabinet, and took out the ſeventt 

hundred pound bond. 


Charging the Lord Chancellor ſaid, the court will not ſuffer any de 
ded y be- ſitions to be read to prove a criminal converſation 2 : 
Eg. a wife, unleſs it is expreſsly charged by the huſban 
will intitle the anſwer, and made part of his defence and excuſe for il! uy 
huſband to read of her, and was denied in the caſe of Sidney pay os Sidnef 


ee N 3 Wms. 269. but it being charged by the anſwer in | 


her of criminal i : 
converſation, caſe, that ſhe behaved in a very indecent manner with 


Cox, he thought it ſufficient for the defendant to read 
dence againſt the plaintiff of criminal converſation, fort 
not neceſſary to make the charge in groſs terms, but kl 
cient as it is charged here for the court to know vl 
aimed at by the anſwer, 


Time of Lord Chancellor Hardwicke, 
The depoſitions were then read for the defendant, ſug- 
ſting that the plaintiff held a private and unlawful corre- 


dence with Ralph Cox, one of the plaintiff's wit- 
ſes, and likewiſe to her being ſeen in bed with one Das. 


There appears to me to be a ſufficient ground for this 
rt to direct an inquiry what eſtate the defendant has, to 
e fatisfation for impoſing upon the plaintiff at the 
n on the part of the huſband, this court will interpoſe, 


ies ; and though the bond may be void in law, yet the 
will eſtabliſh it in favour of the plaintiff, 


e, and that the court will not give any maintenance to a 


proof of ſuch behaviour, that they will not allow the 
e any thing for maintenance. 


But the evidence here is not quite full, tho* in one of the 
poſitions a witneſs indeed goes ſo far as to ſay, that ſhe 
her miſtreſs in bed with one Daws between the firſt and 


tneſs gives of herſelf, that ſhe lived as a ſervant to the 
intiff before the ſecond marriage, and notwithſtanding 
ſaw this improper behaviour in her miſtreſs, yet ſhe did 
think it wrong to live on with the plaintiff even after 
ſecond marriage ; and where a witneſs is under a ne- 
ity of firſt exculpating herfelf, no regard ought to be 
en to her evidence, 


Dn the plaintiff's ſide there is very ſtrong and ſubſtantial 
lence of her being cruelly and barbaroully uſed. 


Un the defendant's fide very looſe and trifling with re- 
d to this point, for there is evidence only of perſons who 
and then came into the family, which amounts to 
ling at all; for a huſband and wife may live very un- 
bpily together, and have, notwithſtanding, prudence 
451 to keep within bounds before ſtrangers. 


can do no more in this caſe than lord chancellor King 
in the caſe of Colemore and Colemore, when he framed 
decree by way of analogy to the writ of ne exeat regne, 
impounded the fortune of the huſband for the wife's 
atenance till he ſhould think proper to return. I muſt 
are the bond to be an impoſition, and that the money 
Vor, II. 1 ought 
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Though a huſ- 


and has im- 


er on a wife, 


y giving her a 


e of the T for if there be fraud and impoſi- bond void at 


law, yet this 

? ; a court will eſta- 
d make the agreement according to the intention of the bliſh the agree- 
ment according 
to the intention 
of the parties. 


The great objection is the elopement and adultery of the This court will 


not allow a 

, g . 2 wife mainte- 
e who miſbeaves in this manner, and it is true, upon nance where 
there is full 
proot of her 
elopement and 
adultery, 


Where a wit- 
neſs is under a 
neceſſity of ex- 


ond marriage; but I do not much like the account this culpating her 

own behaviour 
firſt, no regard 
ought to be paid 


to her evidence, 
againſt the con- 
duct of others. 


[ 98 ] 


100 


to pay the intereſt ariſing therefrom in fuch manner 2 


The huſband 
having left the 
kingdom, inte- 
reſt out of truſt- 
money directed 
to be paid to 
the wife, till 
he thinks pro- 
per to return, 
and maintain 


her as he ought. 


Casrg2., 


The queſtion 
was, Whether 
parol evidence 
may be ad- 
miited on the 
art of the de- 
endant (as 
there was no 
Written agree- 
ment between 
him and the 
plaintiff) to 
eſtabliſh a fact: 
the defendant 
7 be ad- 
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mitted to read 
parol evidence, 
to rebut the 
equity ſet up 
by the bill, 


Caſes argued and determined in the 


ought to have been ſecured to her to be paid out of h 
own fortune if ſhe ſurvived him; I muſt likewiſe ref; 
to a maſter to take an account of the perſonal eſtate of x 
plaintift before her marriage, came to the hands of f 
defendant ſince the marriage, or to any other perſon by 
order and for his uſe ; and ſo much of it as remains in hg 
of capital and principal money ariſing out of ſuch eſtates 
effects, to be placed out in real or perſonal ſecurities z 
the name of a truſtee to be approved of by a maſter, in tn 


hereafter mentioned, during the joint lives of the plain 
and the defendant ; and in cafe the defendant ſhall die; 
the lifetime of the plaintiff, then to ſecure the ſum of 179 
the principal money in the bond, to be paid to the plan 
within fix months after the defendant's death, 


And, as it appears to the court, the huſband has of 
ſeſſed himſelf of the greateſt part of the wife's fortune, x 
is gone out of the kingdom without leaving a proviſion 
maintenance for her, I decree that the intereſt ariſing fn 
the truſt money ſhall be paid to her, till he thinks proper} 
return and maintain her as he ought, and decree the ( 
fendant to pay coſts. 


Walker verſus Walker, December 10, 11, 1746. 


OHN WALKER, the eldeſt brother of the fami 
being pretty near his end, applied to Thomas Walla 
the plaintiff, and to his ſiſter, who had ſolicited him to 
ſomething for them, and told them, if you will ſurren 
your copyhold eſtate, as you have no children of your mi 
riage, for the benefit of your brother Ralph Walker, 
* 7, I will ſecure an annuity of 5. per ann. for ſu 
life, and an annuity of 21. 108. for your ſiſter: the plant 
did agree to the terms, and promiſed to ſurrender his d 
pyhold eſtate: upon which John Walker ſurrenderedi 
copyholdeeſtate to the defendant, charged with theſe ꝶ 
nuities; the defendant refuſes to pay them, unlels 0 
plaintiff will ſurrender his own copyhold eſtate purſum 
his promiſe to John Walker, 


The queſtion (as there is no written agreement of 
tranſaction between John Walker and the plaintiff) if pl 
evidence may be admitted to eſtabliſh this fact. 


Mr. Chute, of council for the defendant, inſiſted, e aid 
a man who comes into a_&urt of equity ought to ia: 
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W.. hands, and to do equity by ſurrendering his copyhold 
&, putſuant to his agreement with John Walker: and 
on the general doctrine that parol evidence may be ad- 
ed to rebut an equity, cited the following caſes ; the 
ateſs ver/as the earl of Gainſborough, 2 Vern. 252. 
"Caf. Ar. 230. Oldham verſus Litchford, 2 Vern. 
6. Fj. Caf. 4br. 231. Gaſcoigne 5 Thwing and 
ers, 1 Vern. * Mallabar ver/us Mallabar, before 
g chancellor Talbot, Caſes in his Time, 78. The de- 
dant was heir at law both to John Walker and the 
intiff. 

Lord Chancellor. There are a great many inſtances in 
s court where parol evidence will be admitted to be read 
rebut an equity ſet up by the plaintiff, in the cafe of re- 
ting truſts; and then it will come to this, if a plaintiff 
s failed at law, as the preſent has done, and comes into 
js court for equity, whether the defendant ſhall not be 
mitted to read this parol evidence to rebut the equity 
> plaintiff ſets up by this bill? I am very elear of opinion, 
at ſuch evidence ought to be admitted here, and would 
a great injuſtice to the defendant if it was not. 


It is not rightly ſtated when it is ſaid, the evidence to be The defenee 

ad here is in ſupport of an agreement, but may more * 
operly be ſaid to be a defence ariſing from the fraud and poſition of the 
poſition of the plaintiff, and has nothing in the world to Plaintiff, and 
with the ſtatute of frauds and perjuries. Here is a ſur- — 1 hop 
der in purſuance of an agreement, with an annuity ſtatute of frauds 
aged upon the defendant, the ſurrenderee, for the plain- and perurics. 
it's benefit; and he refuſing to perform his part, is not 

er, Ws ſuch a caſe as the court will relieve ? 


* | 
: 0 duppoſe a perſon who advances money, ſhould, after he Where perſon 
* $ executed the abſol advancing mo- 
his d 0 — ute Conveyance, refuſe to execute ney, reſuſes, 
rel defeafance, will not this court relieve againſt ſuch after an abſolute 
ic of ? The agreement as ſet forth in the defendant's TON f6 
of; f Iver is proved by three witneſſes in the fulleſt manner, fesfance, this 
fwant d their being relations is no objection to their compe- court vill re- 


ney, Four pounds per ann. is the value of the copy- ** 
dd eſtate, which the plaintiff, according to his agreement [ 100 ] 


of tl hn Walker, was to ſurrender the inheritance of, 
if ect to his own and his wife's life. | 


The queſtion is, Whether the plaintiff is intitled to have 
bad of a court of equity, to recover the annuity which 
has failed in at law? 1 * of opinion that the plaintiff 

2 is 


102 Caſes argued and determined in the 


is not intitled to have the aid of a court of equity, and gy 
it would be contrary to the rules of juſtice ; for it ap 
to me plain, that John Walker intended to grant theſe x, 
nuities or rent-charges conditionally only. It was heldy 
be a defective charge at law, and therefore the plaing 
comes into this court, ſuggeſting it to be an equitak 
charge. The defendant inſiſts that he ought not to hay 
the aid of a court of equity, to ſupply this defect, uni 
he will do equity in performing his part of the agreemen 
by which he drew in John Walker to ſurrender his cops 
hold eſtate charged with the annuities. "The material yy 
of the defendant's evidence is, that in three days af 
ohn Walker's ſurrender, the plaintiff declared, I ha 
ohn Walker faſt, but he ſhall not have me faſt. Neiths 
the fact is charged by the defendant's witneſſes, m 
the credit of the witneſſes impeached by the plaintiff 
evidence. 


he ſteward The ſteward of the court examined for the plaintiff, a 
EY +) concerned for the tranſaction, ſwearing, that at or befq 
the azreement the time of the ſurrender, he never heard of the agreeme 
at or N the inſiſted on by the defendant, is a manifeſt evaſion, and 
Surrender, 'is negative pregnant that he heard of it after the ſurrende 
naßt thache The plaintiff for theſe reaſons is not intitled to relief in thi 
heard of it aſter. court, for ſupplying the defect of a legal conveyance, bu 


it is rebutted by the equity ſet up by the defendant. 


Where a part I am not at all clear, whether if the defendant had broug 
445 — his croſs bill to have this agreement eſtabliſhed, the cout 
Formed n one Would not have done it, upon conſidering this in the light 
ſide, it is jult it of thoſe caſes, where one part of the agreement being pe 
would be car- formed by one fide, it is but common juſtice it be cam 
ried into execu- . 

riop on the into execution on the other, and the defendant would hu 


other. had the benefit of it as an agreement. 


The allowing any other conſtruction upon the ſtatutec 
frauds and perjuries, would be to make it a guard and pr 
tection to fraud, inſtead of a ſecurity againſt it, as was W 
deſign and intention of it. 


Decreed, No coſts on either fide. 


[ 101 ] Sutton verſus Stone and others, December 10, 174% 
Casn 93s 2 the Rolls, before Mr. juſtice Wright. 


A copyhold ſur- A SURRENDER of a copyhold eſtate to the huſbar 
N for life, to the wife for life, and to the heirs of 
— 2 bodies of the huſband and wife, remainder in 2 bel 
n 1 wv v4 . + p fu | 
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or, did not veſt an abſolute eſtate-tail in the wife, — renelader 
” . " 9 to t 

a ſurvived, but only gave her an eſtate- tail after peſſibi- ihe bodies. - 
Us of iſſue extinci, and the eſtate-tail veſts in the perſon huſband and 

eis the heir of the body both of huſband and wife. _—_ * 
f In ice Cc iure 

at ves to the wife, who ſurvived, an eſtate-tail only, after bility of iſſue extinct, 

ak el veſts in the heirs of the huſband and wife. * 

ay bs , h 

by In the caſes of ſurrenders of copyhold eſtates the ſame The ſame con- 


Jaruction muſt take place as in all other conveyances at ftruftion takes 
7 and ſo held in Idle verſus Coke, Holt's Caſes 164. — . 
the whole court, that a limitation of uſes in a copyhold ther law conveys 
nder muſt be conſtrued by the ſame rules, as if it were ances. 

kW imitation in any other conveyance at common law ; 
| that the intent of the party is not ſufficient, as in 


il 


Wi there is a clear tenancy in tail, there is no occa- 
1 for the remainder- man's being a party to a bill of 
cloſure ; but if there is an expreſs eſtate for life, the 
nainder-man ought to be a party. 


na mortgagee who is not in poſſeſſion, may bring his Before admit- 

and 8 2ozinſt a mortgagor before admittance for a decree of © > en 
g ee may bring 

ecloſure ; and after he has obtained ſuch a decree, may bill of foreclo- 


be his ejectment for the poſſeſſion of the mortgaged furc, and after a 


decree, an eject- 
miles. ment for the 


he mortgagee here has brought his bill againſt a mort- —— the 


or, to compel him as tenant in tail to make a good title 
: ” ſuffering a recovery. 
g p do not apprehend, faid Mr. juſtice Wright, that this 
| will point out what title the mortgagor ſhall make, 
d hill decree him to make ſuch title to the mortgagee as 
is capable of doing; and therefore I direct a good title 
e made by the defendant to the plaintiff, and the prin- 
, intereſt and caſts on the mortgage to be paid in fix 
ths, or the defendant to ſtand abſolutely forecloſed. 


dere there is no replication to the anſwer, a defendant Though the 
titled only to coſts, according to the courſe of the Plainuff has nat 
but notwithſtanding the plaintiff has not in this 1 
replied to the anſwer of the lord of the manor, yet ſwer, yet de- 
140, ng an act to be done by the lord, videlicet, the ad- ing him to do 
ling him to the copyhold eſtate, he muſt pay this de- L 102 | 


if t coſts to be taxed by a maſter. an act, will in- 


title the defen- 
dant to his coſts 


Timewell to be taxed, 


104 | .Cafes argued and determined in Ihe 

Cart 94 Timewell verſus Perkins, December 15, 1740, at 1 
| Rolls, before Mr. juſtice William Forteſcue, 
— THL will of John Hitchins: 


nure of the wi- 


dow L. and te Item, All thoſe my freehold lands and hop-prowl 
regs of my © with the meſſuages or tenements, barns, &c. now int 
in ready money, ©© tenure and occupation of the widow Leach, ant 
E jewels, other the reſt and reſidue and remainder of my ela 
YO * conſiſting in ready money, plate, jewels, leaſes, jul 
gages, &c. or in © ments, mortgages, &c. or in any other thing whaz 
zoy other thing “ ever or whereſoever, I give unto my dearly ben 


whereſoever or cc Arabella Hitchins and her aſhgns for ever.” 


whatſoever, I 


give e A. H. or The queſtion is, Whether the reſidue paſſed to Ai 


er aſſigns for 
ever. The court Or Not ? 
will intend an F 
inteſtacy in fa- There is no doubt but the words, to Arabella ani 
vour of the heir * \ 2 
eb Her, for ever, will carry the fee to her without 
there is a clear WOTd Pers. 


intention to paſs 


thee real eſtate, It has been inſiſted for the plaintiff, that the word; 
the preamble of the will, © as touching the temporal if 
« with which it hath pleaſed God to bleſs me, I give, 
& queath, and diſpoſe of as fellows,” ſhew plainly 
teſtator's intention to diſpoſe of his whole eſtate, and ti 
the court will never intend an inteſtacy of any part; 
that the word ate will include lands as well as peri 
eſtate, and though coupled with words applicable to g 
ſonal, yet will paſs freehold. Although it would i 
been ſtronger if the word real had been added, yet i 
ever this will not do, unleſs there are ſome words f 
ſhew the intention to paſs the real eſtate, or the court 
intend an inteſtacy in favour of an heir at law. 


The word gute itſelf indeed may include as well red 
perſonal ; yet when the teſtator has expreſſed himſelt 
ſuch words as are applicable to perſonal only, I cannot 
tend he meant the real eſtate. Whatſocver and wh 
ever muſt be confined to the things antecedent, and ; 
ſtrained to the hop-grounds and leaſeholds ; for if I 
tended to give his wife all his real eſtate, why did he m 
tion only the Eſſex eſtate. Eſtate, where it is only © 
pled with things that are perſonal, ſhall be reſtrained 
perſonals. Vide Wilkinſon and Meream or Menn 
Cre. Car. 447, 449. Sir W. Jones Rep. 380. 
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3 
ee date of this caſe as it ſtands in Roll's Abridgenrent | 103 
. 14.“ That if a man ſeiſed in fee of any lands, and 
0 Wale of certain leaſes of lands, deviſes the leaſes 
o J. S. and then deviſes to his executor all the reſidue 
f his eſtates, mortgages, goods, &c. his debts paid 
Ind funeral expences diſcharged; this will paſs a fee to 
he executor, by the word gates being coupled with the 
word goods.” Hill. 10 C. B. R. between Wilkinſon 
Meriam, per Cur', upon a ſpecial verdict; but it ap- 
x to have been otherwiſe determined on fearching the 
ord of the judgment. OY 


think the preſent caſe is ſtronger, becauſe, though the 

d poſſeſſed is not mentioned, yet there are other words 
ich make it ſtronger ; for here the word Hate is ex- 
ly canfined to perſonals, as plate, jewels, rings, judg- 
nts, mortgages, &c. which are all perſonal eftate ; and 
efore I think the reſidue of the real eſtate does not 
But ſuppoſing it would admit of a doubt, yet cer- 
y che heir at law -ought to be preferred, unleſs the in- 
tion of the teſtator to exclude him appears exceeding - 
N, | | 


Arabella Timewell's will. | A deviſe of 
95 ; N plwGKkẽte, jewels, 
1 give to Mary Timewell all mortgages, nd- linen, houſehold 


ents, judgments, &c. whatever I have or ſhalt have at goods and conch 


l a and horſes, will 
my death, as plate, jewels, linen, houſehold goods, be confined to 


bach and horſes for her uſe; that no huſband ſhall ting: of the 
eddle with them ; and at her death to give them to coldſmiths 
hom ſhe pleaſes. notes, and bank 
—_ 1 5 r | bills, do not 
lm, I give my houſes in Broad- ſtreet and Throg- Pale by thoſe 
wortam to Mary Timewell for her own uſe, to give — 

away at her death to whom the pleaſes, © © 


* 


int 
10 


u en, J give to. Sarah Perkins mu freehold eftate in 
nſel , to diſpoſe of to whomſocver the pleaſes, and my 


wo houſes at Croyden, it being all freehold, for her own 
e; and if ſhe Hould have children, for her to give to 
them as ſhe. pleaſes; but if ſhe die, leaving none, to 
Mary Timewell and her children.” 


1 2 

he Mt the laſt part of the will ſhe ſays, „ think I have 
1 given them as equally as I can, and hope my two 
an Gughters will live in great harmony and friendſhip 
emu tozcther,” 


One 


106 


L 104 ] 


| © Sarah Perkins is bound by it, becauſe ſhe herſelf takes| 


; impoſſible ſhe could give away to Mary from Sarah wi 


. Caſes argued and determined in the 


One part of the will relates to Sarah Perkins: as, 
lands in Eſſex and the houſes in Croydon, it does no 
pear to me ſo clear what eſtate Sarah Perkins has; . 
whether ſhe has an eſtate for life with a remainder to }y 
children, or whether ſhe has an eſtate-tail with a pon 
of diſpoſing as ſhe pleaſes, is not neceſſary for me tot 
clare now, as ſhe has no children. 


There is no doubt but Mary Timewell is intitled to 
_ in thoſe eſtates which are not expreſsly deviſed 
arah. | | 


I am of opinion the goldſmiths notes and bank bills d 
not paſs by the will to Mary Timewell; for though the 
is no doubt but the general words, whatever I have or | 
have at my death have paſſed them, yet the partic 
words which follow, as plate, jewels, &c. confine and 
ſtrain them to things of the ſame nature, and ſo laid dg 
in the caſe of Trafford and Berrige *, and therefore 
they do not paſs, they. muſt go equally between the 


It has been faid, that as the teſtatrix has expreſsly d 
viſed the ground-rents to Mary Timewell, the defend 


another part of the will, and for that reaſon ſhe cam 
except to particular deviſes, but muſt take the will int 
whole. 


But this argument will not hold here, for as it is nd 
particular ground--rent that is deviſed, and as the teſtat 
might have other ground-rents of her own to ſatisfy ti 
part of the will, and I ſhall intend it ſo; and beſides, tt 


was Sarah's inheritance from her father. 


— Skh—— — — 


A man deviſed to his niece all his goods, chattels, houſehold | 
furniture and other things which then were, or ſhould be in his hou 
the time of his death, and ſome time aftes died, leaving about 265 a 
ready money in the houſe;z and it was decreed that this ready _ 

not paſs, for by the words, other things, ſhall be intended things 0 Y 
nature and ſpecies with thoſe befoge-mentioned, Mich. 2729, Þt 0 
Trafford and Betrige. fin 
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* verſus the Earl of Plymouth and others, in the Cas gg. 
bl paper of exceptions, December 16, 1740. 


HE queſtion was, Whether jewels, rings, pictures, Where a buſ- 
drefſing-plate and other trinkets, given to Mrs. Lewis 2499's perſonal 
or to her marriage, belong to her as her ſeparate eſtate, cient to pay 
| the huſband is to be conſidered only as a truſtee for bis N wife 
in? and as to things given after the marriage, videlicet, auy claim g 


urning rings, family ictures, &c. whether they ſhall Jewels, rings, 


; g : ictures, dreſ- 
be retained by Mrs. Lewis as too trifling to be called — — 


perſonal eſtate of the huſband. other trinkets 


iven her b 
xd Chancellor. It is a very unfortunate and a very Marrisge. * 


| caſe, that Mrs. Lewis ſhould be ſtripped of theſe 

os. 

She claims them in two lights, 1ſt, as paraphernalia, | 105 

in that reſpect ſhe certainly is not intitled, where the Where there is 
ts of the huſband are not ſufficient to pay his debts ; agen real 
is there any truſt upon the real eſtate for payment of ment of 4 4 
ts, ſo that ſhe cannot ſtand in the place of creditors, widow cannot 

be allowed for her paraphernalia out of the real eſtate ; 0% cents, 10 
there is no caſe which has carried it ſo far as to let the be ſatisfied her 

bw come upon the real eſtate at all events to be ſatis- paraphernalia, 


cans her paraphernalia. 


he two things relied upon are, that the huſband ſhall 
onſidered as a truſtee for the things given to the wife 
S nag ious to the marriage; but it will be impoſſible to 


a in this, becauſe, though ſhe had an abſolute pro- 
fy a in the jewels, &c. by virtue of the gift before mar- 
$, 1, yet immediately upon the marriage, the law gives 


e huſband ; and where his perſonal eſtate is not 
cient to pay his debts, a wife cannot ſet up any claim, 
an I poſſibly conſider him in the light of a truſtee for 
Jewels, &c. as were given previous to the marriage, 
would be a manifeſt prejudice and fraud upon the cre- 

There is no pretence for conſidering the things 
after the marriage as the property of the widow, 
> ſhall be allowed to be a purchaſer of them, at the 
£8. upou them by the maſter, none of the parties 
ing it. 


be attorney-general, upon the conſideration of the 
ls of the debts, ſubmitted it to the court, that the 
late ſhould be ſold, and the money ariſing from the 
plied in a courſe of adminiſtration. 

*. II. Q. The 


108 © Caſes argued and determined in the 
The words of Mr. Lewis's will are, „That the, 
tees ſhould by perception of rents and profits, 9 


in 
* leafing or mortgaging the ſame, raiſe and levy th, ju 
** ſums and legacies made payable out of the fad! n 
* amounting to 30,0007. and ſhould pay the fame in ſs 
* manner as is therein before- mentioned.“ co 
Debts and lega- Lord Chancellor. Where a man creates a trif | 
cies Add o payment of debts, and declares the truſt of that mo. 
be raiſed by be, by perception of rents and profits, or by lea de 
perception of by mortgaging, to raiſe ſufficient money for the p lif 
fs, or by les. Of his debts, it reſtrains it merely to a payment offi fi 
- ing or mortga- rents and profits; if it had been a truſt of the rm by 
N profits, the term might have been ſold for the ſatii¶ mc 
merely to a pay- of creditors. : at 
NG. Beſides, if the court would conſent to decree a ff 1 
court cannot the term, people are not fond of buying a term tha... 
decree a ale. for two hundred years; and then it would not anſe 
end propoſed, becauſe it would not raife a ſufficient 
for the payment of all the debts. 5 
{ 106 J Where there are other limiting words following 1 
and profits in a truſt for payment of debts, I do nd | 
member any caſe which will authorize me to direct 2k 
Lord Hard- In reſpect of ſeveral difficulties appearing in this ſe 
wicke recom- as well relating to the intereſt of the earl of PlimouliF P! 
the parties to of the creditors and legatces of the teſtator Thomas L thi 
apply for a pri- lord chancellor recommended it to the parties in the oF © 
pare aft of Par- time to make a proper application for a private act of iſ" 
rain a ſale of the Jiament, in order to obtain a fale of the teſtator's real 1 | 
1 real leaſehold eſtates, or ſo much thereof as ſhall be ſua 5 
"Im? for the ſatisfaction of the ſeveral charges thereupon. et 
Cs 96. Adams verſus Gale, in the paper of exceptions, DL 
| 16, 1740. ce 
Aer PERSON who was executor under a will v 
3 wiſe a creditor by note payable on demand; thei ded) 
his executor; tion "Was, Whether, as he could not poſſibly make 8") 
is court will mand of intereſt upon himſelf, he ſhall not by the qig* 
CE for * of this court be intitled to be allowed intereſt ? ow 
becaule he ma 7 


tara money to) For the plaintiff, who was a legatee under the ere 
his own advan- caſe was cited of Hacknott and Webber in 1728, 


vantage, which > ms p yoht! 
is coming in by lord Chief juſtice Eyres, where an action was broug 


3 teſtator' : two promiſſory notes payable on demand, and ucp 
aflets. ä 


Time of Lord Chancellor Hardwicke. 109 


fault, and a writ of inquiry of damages was awarded, 
-ntereſt given by the jury from the date of the notes; 
judgment upon the writ of inquiry was ſet aſide for 
reaſon, as intereſt is not due upon promiſſory notes, 
& there is an actual demand of intereſt ; and faid by 
court, that it was the conſtant rule in cafes of this na- 


at niſi Prius. 
ard Chancellor. I do admit it to be a caſe in which 


defendant could not recover intereſt at law, becauſe in 
lifetime of the teſtator he made no demand of intereſt, 


Wn 
a ance the death of the teſtator he is incapable of doing 
ent by being left executor. As an executor may make uſe 
ia money which is perpetually coming in by aſſets of the 


tor, and turn it to his own advantage; and as it is 
improper for an executor to do it upon his own ac- 
nt, where he is a reſponſible man, and ready to anſwer 
cies and debts when called upon ; therefore I do not 
it right to allow intereſt for the note. 


pins and others verſus the York Buildings Company, [ 107 ] 
December 20, 1740. C4 97. 


HE Vork Buildings company ſet up a deed of truſt This court only 
of the eſtate in queſtion, which at the hearing of the e fraudu- 


: lent conveyau- 
ſe was declared to to be a fraudulent conveyance againſt ces out of the 


plaintiffs, who are judgment creditors ; the ſubſtance way, but will 
the petition now on behalf of the creditors is, that as gel decree pro- 


: , * ©» fits back againſt 
court have declared this deed to be void, they are inti- the — hd 


nem 

to an account of profits from the York Buildings com- debtor and 
x of this eſtate, who have received them pendente lite, gate, e 
auß that the company may account for ſuch pernancy of pendent lite, 


ofits from the time of filing the bill, in ſavour of 


judgment credi- 
tors, from the filing of the bill; 


Lord Chancellor. If it had not been for the convey- 
ce which has been made by the members of the company 
r their own benefit, the plaintiff might have had the re- 
jedy of an elegit at law, but that would have intitled him 
to a moiety ; but there being more judgment creditors 
lan one, gives the court a handle to decree an account of 
e profits of the eſtate from the time of the decree. The 
boſt uſual caſe in this court is a judgment creditor's coming 
ere againſt an heir at law for an account of rents and pro- 
8Teceived by him, being conſidered as aſſets of the an- 
elor; for if he brought an action of debt, he would 
ave judgment for the full value of the eſtate; and therefore 
| 22 oh ns 


— ———— CC —ͤ— —— 
= 


judgments at law, 


A mortgagee 
cannot have a 
decree for an 
account of 
rents for any 

of the years 
back during the 
poſſeſſion of the 


mortgagor . 


% 


{ 108]. 
C421 98. 


Though execu- 
tors are not to 
y coſts, yet 
they ſhall not be 
allowed any, 
becauſe th 
arte ſuppoſed to 
reimburſe them 
ſelves by the 


Fredit they take 


C482 99. 


A. by will in 
2699, creates 3 
truſt-term of 
twenty-one 
ears for the 
yment of 


debts and legacies, to be paid within five years after his death, and by a codicil deviſe! 
ame eſtates to truſtees A1 
the ſurplus profits, his debts and legacies. The teſtator's widow did not die till 17367 
queſtion was, Whether a legatee for aol. and a imple contraft creditor for 761. gs. are 
tled to intereſt upon the legacy, and debt, and from what time? Lord Hardwicke held 
intereſt on the legacy begun at the expitation of the five years, and allowed intereſt on 


debi only from the time it was aſcertained by the Maſter's report, and confirmed in * 


Caſes argued and determined in the 
the courts of equity make their decrees conformable 


In the caſe of a mortgagee, where a mortgagor is l 
poſſeſſion, upon a bill brought by the mortgagee for x 
count in this court, he never can have a decree for an; 
count of rents and profits from the mortgagor, for x 
the years back during the poſſeſſion of the mortgagor, 


Suppoſe there is a truſt-eſtate which does not amouy 
a fraudulent conveyance by the party, the ſtatute of fra 
and perjuries will help to make the eſtate liable to an ex 
tion notwithſtanding. 

I do not know in the caſe of fraudulent canveyayg 
that this court have ever done any thing more than rem 
ſuch fraudulent conveyances out of the way, nor are th 
any caſes that I can find of decreeing profits back, a 
the original debtor and owner of the eſtate, received 3 
dente lite in this court, it favour of judgment creditors N 
the filing of the bill, nor any inſtance of a decree for afi 
but equity follows the law, and leaves them to their ren 
dy by elegit, without interfering one way or the other, 


Humphreys verſus Moore, December 13, 1740. 


PE R Curiam: Executors and adminiſtrators who # 
= brought before the court for an account of aſſeq 
though they are not to pay coſts, yet they ſhall not be 
lowed any, becauſe they are ſuppoſed to reimburſe then 
ſelves any ch or expences they may have been at, 
the account of a teſtator's or inteſtate's eſtate, which 
always kept by executors or adminiſtrators, 


in the account kept by them, 


Lloyd verſus Williams, came on upon exceptions, Jani 
aly 13, 1740. 

M*: Anwell by his will in 1699 creates a truſt term! 
, twenty-one years for the payment of debts and | 
acies, and declares by his will that he would have is 
ebts and legacies paid within five years after his death. 


their heirs to pay the wife during her life gaol. per ann. aud 


Time of Lord Chancellor Hardwiek. 


ad in 4 ſubſequent clauſe, he declares that the truſtees 
lheſe eſtates, upon the term of twenty-one years, ſhall 
82 to leaſe or mortgage them if the heirs refuſe 
pay his debts, legacies and funeral expences, till the 
„ Kc. are paid. By his codicil he deviſes the ſame 
les to truſtees and their heirs, and directs them during 
life of his wife to receive the rents of his eſtate, and 
reout to pay to the wife 300 J. per ann. and with the 
lus profits to pay his debts, legacies and funeral expen- 
with all the ſpeed that can be. The teſtator's widow 
not die till 1736. The queſtion upon exceptions to the 
ſter's report was, Whether a legatee for 201. and a ſim- 
contract creditor likewiſe for 76/7. gs. who lent part of 
> the teſtator, and paid the reſt by the teſtator's direction 
liſcharge of a bill of funeral expences, is intitled to in- 
ſt upon his legacy and debt, and from what time, whe- 
r from the five years after teſtator's death, or from 1717, 
time when the maſter's report of the ſums due for the 
cy and debt was confirmed: 8 


t was inſiſted by the counſel for the truſtees that this was 
ry reverſion, and that there was no fund if the eſtates 


| been ſold, to pay debts, legacies and funeral expen- 
till the death of the widow in 1736. 


ord Chancellor. This queſtion ariſes on the will and 
licil of Mr. Anwell. In favour of creditors the court 
uld have conſtrued the ſubſequent clauſe to the creation 
the truſt-term of twenty-one years, which begins with, 
as touching and concerning the aforeſaid lands and pre- 
miles deviſed in truſt, in caſe my heir ſhall refuſe to pay 
ebts, &c.”) as a charge upon the inheritance for pay- 
nt of debts, legacies and funeral expences ; if it ſtood 
it does upon the will only. But then comes the codicil, 
ch makes a very great alteration ; for here the teſtator 
charged thoſe very eſtates with annuities to the wife and 
er perſons, and afterwards follows the clauſe relating to 
plus profits; and when the debts are ſatisfied out of 


be ifititled to the inheritance. This cannot, as has 
1 contended, be confined to the ſurplus rents and profits 
ng the life of the wife only, but muſt likewiſe run on 
nt the owners of the inheritance - and the court alrea- 
Ja former decree have determined theſe points, for it 
Ks the annuities to be paid firſt, and the eſtates to be 
for payment of debts, 


The 


le profits, then the reſidue to be paid to ſuch perſon as 


111 


L109 J 
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142 Cuſes argued and determined in the 


The preſent queſtion, as to the legacy and debt ea 
intereſt, and from what time, will fall under different hy 
ſiderations. I do do not know, though it may ſound au 
in a court of equity, whether the queſtion applied to H 
legacy does not come out to be the cleareſt caſe; for a 
a general legacy, if there had been no time limited for wi 

yment, it would have been due within one year after vii 
death of the teſtator with intereſt, to be computed fron 
expiration of the year; and if the perſonal eſtate be ul 
ſufficient, the reverſionary eſtate is charged with it, [x 
deed, if a legacy is given out of a real eſtate, and exprej 
charged upon it, there might have been a conſiderable qu 
oats whether it ſhould have been paid till the real eſa 

ell in. | 


The next queſtion with regard to the legacy is, Fra 
what time intereſt ſhall be computed ? AA 


[ 110 A legacy does in its nature carry intereſt, and I knond 
A Tegacy in its no diſtinction between a reverſionary eſtate and any othe 
nature cargies and the time of payment of intereſt in this caſe ought 
— ag begin at the expiration of the five years, according tot 
tinction be- directions of the will. 
tween a reverſi- | 
onary eſtate and any other. 


Lord Hard» The remaining queſtion will be with regard to the dd 
wicke declared, carrying intereſt, and from what time it ſhall be computa 


be knew of no 


on a —— A debt by ſimple contract does not carry intereſt in 


ated for the pay - Nature, nor will this court direct it to be paid; but ther 
_ of debts, js inſiſted that in all caſes where there is a truſt created 
trad ones all payment of debts in general, that ſimple contract or 
carry intereſt, ſhall carry intereſt ; now I muſt own that I do not ap 
hend there is ſuch a general rule; for I can upon mj u 

mory ſay that it is a frequent direction in this court fort 

maſter to take an account of debts, and of ſuch particu 

ly as in their nature carry intereſt, 


simple contract The caſe of Car verſus the counteſs of Burlingt 


r Mms. 228. was a truſt created in the lifetime of Rid 
— * bond. Earl of Burlington, impowering truſtees by leaſing of 


creditors, and lands in England and Ireland to pay all his debts vl 
be allowed out ſhould be owing at his death. 


of the real 


eſtate equal to When a truſt is created for payment of all debts vl 
what has been ſoever, and bond creditors ſhall exhauſt the perſonal el 


_ — of the court will direct that ſimple contract creditors | 
ſtand in the place of the bond creditors, and be all 


equal to what has been exhauſted out of the perſonal, f 


| Nine of Lord Chancellor Hardwicke. 
| e real eſtate, Therefore I apprehend the reporter has 


113 


q n deceived ; and this caſe is not rightly taken ; for it 
ws, © if the perſonal eſtate is not ſufficient to ſatisfy 
) th bond · creditors, they may ſtill come-in to be paid the 


remainder of their debts in proportion with the ſimple 
contract creditors.” In the caſe of Maxwell verſus 
ettenhall, 2 Vins. 26 & 47. it is laid down generally, 
that if a legacy is charged upon lands which yield rents 
and profits, and there is no time of payment mentioned 
in the will, the legacy ſhall carry intereſt from the teſta- 
tor's death, becauſe the land yields profit from that 
time.” And the caſe ſays further, “ that if a legacy 
be charged upon a dry reverſion, here it ſhall carry inte- 
reſt only from a year after the death of the teſtator, a 
year being a convenient time for a ſale.” But this does 
ot determine that a dry reverſion will be liable to ſimple 
ontract debts and intereſt upon them. | 


Suppoſe a ſimple contract debt ſhould be unliquidated, C 112 J 
as it ever been determined that a debt of this nature, 

hen aſcertained, ſhall have relation back to the time of 

te teſtator's death, and carry intereſt from thence ? 


Then it comes to this queſtion, whether there were ſuch 
ates as yielded annual profits, over and above the pay- 
ent of annuities, which have been decreed to be prior 
arges, and to take place of the debts. And it appears to 
e by the maſter's report that there was not a farthing left 
ter the ſeveral charges were ſatisfied, during the life of 
ie widow, who did not die till 1736. 


It would be going too far to ſay, that where a man creates Where the land 
truſt for payment of debts, that all debts ſhall carry in- docs * Lv wh 
reſt though the land does not yield annual profits; on the all debüg win 
er hand it would be extremely hard, that legatees, who not carry inte- 
mere volunteers, ſhall have intereſt even out of a rever- reſt out of a 


on itſelf, and that a ſimple contract creditor ſhall have no why debt. 


tereſt at all. 


Lord chancellor Nottingham decreed, that where a man 

ies lands for payment of debts and legacies, that they 
all be paid pari paſſu. Lord North reverſed that decree, 
d lord chancellor Jefferies, in Goſling v. Dorney, made 
ts wie fame decree with lord Nottingham. 1 Fern. 482. 


But this doctrine has been exploded ſince ; for as my 
rd Nottingham faid in another caſe, it would be making 
man fin in his grave; and it is now the conſtant deter- 

| mination 


Caſes argued and determined in the 


Mination that creditors ſhall be preferred before lepata 
where there is not ſufficient for both. 


As the debt in the preſent caſe was not liquid 
and aſcertained till the maſter's report, which was q 
firmed by the court in 1717, I ſhall allow intereſt w 
it only from this time, 


Cazz 100. Scarbrough verſus Burton, January 14, 1740, cany 
upon Exceptions. 


—— 2 OS Ts in equity are intirely in the diſcretion of f 
— — court; but where they think it would accelerat 
es the con- decree, the court chuſes to poſtpone the conſiderations 
Latte d r of | the coſts till the cauſe. comes back from the malt 
comes back though there might be grounds enough for decrecing «| 
from the maſter. even at the hearing of the caſe. 


[ 112 ] What I ground my direction upon in the preſent 
is, the defendant's giving the plaintiff further trouble af 
the pronouncing of the decree, by intangling and pe 

plexing affairs as much as poſlible ſince, in bringing a vex 

tious bill. 

A plantiff may The proper conſtruction upon ſuch clauſes in a dem 
apply for colts, (that if the defendant ſhall give unneceſſary trouble in aa 
þ tar e ing it into execution) is, that the plaintiff may applyt 
neceſſary trou- the court for coſts ; every body knows that the coſts wh 
* ecree ines are given by a court on the diſmiſſion of a bill, are not 


execution, adequate compenſation for the expences a party 1s putt 
in ſuch a vexatious ſuit. 


C41 101, Champernoon ver/us the Borough of Totneſs, January! 
| 1740, came on upon Exceptions. 


Where there is TE is true, ſaid lord Hardwicke, in ral, that a pt 
we / 1 i L ſon cannot compel another to ſet forth by what title, 
— of pol. under whom he derives his eſtates, merely becauſe his land 
ſeſſion, a. de- lie next to the plaintiff's; but where there is a diſpute 


Forth how he is to boundaries, or unity of paſſeſſion, there a defend 


muſt ſet forth in his anſwer how he is intitled, eſpecia 
when the defendant has not thought proper to demu' 
this part of the bill. 
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nee Lord Chancellor Hardwicke. 2 
Roberts ver/as Kuffin, January 15, 1740. C4 108. 


HERE this court, faid lord chancellor, by a de- A party whois 


75 "WE - - : at liberty to ſur- 
y 'cree give directions to a maſter to examine ac- 4," gd fal- 


nts,” and the parties are at liberty to ſurcharge and fal- fy, is not 


u are not merely confined to errors in fact, but you merely confined 
to errors in fact, 


take advantage likewiſe of errors in law. — 


wen Roberts in 1711, made his will to the followi — __ 


& : I give to my ſon Thomas Roberts 200. ſec 
|; on the eſtate of Mr. Marriot, and all the 
ſuages, lands and tenements for ſecuring the ſame, 


xrd chancellor. This intitles the deviſee to the prin- A deviſe of 


al only of the mortgage, and not to the intereſt from = . 
time of the execution of the will, nor from the 


of the teſtator, or any other time whatever. 


f 2 man gives three hundred pounds due upon a bond © * 


his will, this does not carry the intereſt incurred in the docs not carry 
ime of the teſtator, becauſe it is quite doubtful what the intereft in- 


ö Cas : curred in the 
night amount unto, from the uncertainty of the time 1 


teſtator might live after making his will. ume. 
ere there is a deviſe in expreſs words, the conſtruc- [ 113 


nein this court is, that ſubſequent general words ſhall — — 


extend it further than the natural meaning of the pre- not extended 


* 
Py. ones will do. by ſubſcquent 
8 | | general ones. 
10! A. by his will deviſes to his daughter all sand 8 
ü - | » 3 a viie 
pages of every kind and fort whatever which ſhall be found pf an (bee po 


ter cloſet at the time of his death: the queſtion whether things of every 
d. in money found in it at his death will paſs to the kind, where the 
ter by that deviſe. | — tn 
rd chancellor. If this will had been conſtrued ſtrictly u beige 
aw or equity, I am of opinion it would not have carried 
- oo 45+ 389 74. to the daughter, for in the outſet of his 
de gives her a money legacy, which muſt be preſumed 
the whole he intended his daughter by way of money 
„ beſides, in the clauſe which is in diſpute, goods 
aut named, therefore the ſubſequent word things mult 
confined: to houſhold goods and what is of the fame 
s, for it would be unnatural to extend it to money; 
diet too is a very improper place to refer to for money; 
teltator would have certainly mentioned cabinet or 
or any other thing where m is uſually kept, 
e had intended a further bequeſt of money; by re- 


Del 


- OOO SO —— — _ \ — — — — — 
— = — — _ — 
—— — — — — 
_— 


116 Cafes argned and determined in ibe 
ferring to a cloſet, it is reaſonable to believe he my 
2 only, which the daughter made uſe of in 
cloſet. 


ace At law the coſts follow the juſtice of the de mand, y 
Colts follow the in this court the plaintiff ſhall likewiſe have his col 
juſtice of the lels cireumſtances arife which are an excuſe on the par 
d-mand. the defendant) where the plaintiff has ſucceeded in 
demand, for he was under a neceſſity of coming into 
court, or he mult have loſt his money. 


A bill my be Bringing a bill three or four years after an accoun 
don f. an oc. ſettled for errors in that account, is not too long a t 
count though , for bills of this nature have been brought after an 
ſettled for three greater diſtance from the ſettling of the acconnt, 


or four years, 


Cas 103. January 19, 1740, the laſt Seal before Hilary Tim 


A plea muſt | HERE a defendant has put in a plea to 
1 plaintiff's bill, the plaintiff cannot move fur 


before a plaintiff injunction to ſtay the defendant from proceeding at lay, 
can have an in- the plea by ſome means or other is removed out d 


Junkie to ſtay way; all that the plaintiff can do is to move that the} 
E YN may be accelerated, which the court did according, 


ordering it to be ſet down to be argued the next 
| pleas and demurrers. 


. [ 114 ] Grey verſus Cockeril, Cauſe-petitions, January 20, . 


Ear bes. CLERK in court's lending a ſolicitor mom 
— Fm A carry on a cauſe, ſhall never intitle the clerk in 
ney to the ſo- to detain the papers of the client as a pledge or mory 
Jickor i not for the money ſo advanced to the ſolicitor ; but he 

. ain 2 — deliver them up to the party and get his money from 


papers es a + fqlicitor the beſt way he can. 
pledge. a 


cs 105- Burton verſus Mattons, in the Paper of Petititq 
January 21, 1740. 

A minifter ofs NH E ſtatute of 5 Gee. 2. c. 25. requires (© Thut! 
pariſh prevents T <« affidavit of a perſon's being gone out of the 
e dom to avoid being ſerved with the proceſs of thisd 
— being the copy of the order of Chancery, directing ſuck 
publiſhed pur- 46 fendant to appear at a certain day therein to be ni 
8 . * ſhall, within fourteen days after ſuch . x 
indiftable ſor a ferted in the London — and publiſhed on 
contempt. * Lord's day, immediately after divine ſervior , 


% 
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arch. of the pariſh, where ſuch defendant made his 
ſual abode, within thirty days next before his abſent- 
ug; and if the miniſter of that pariſh prevents its be- 
publiſhed, as the act itſelf is filent, nor mentions any 
alty for his diſobeying it, [ am of opinion the miniſter 
idictable for a contempt of the order of this court. 
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Murphey verſus Balderſton, January 22, 1740. | C481 106. 
a perſon applies to this caurt for an order of reference, A repreſentative 


oa maſter io tax a bill, upon an undertaking to pay, bad Foiamed an - 
the perſon. who. obtains the order dies; his repreſen- order to tax a 

e ſhall not revive it, but * the ſame terms, the un- by can revive 
aki g to pay. Vid. 4. 13. An act for the — 
br regulation of attornies and ſolicitors, pay. 


the 23d ſection, relating to bills of coſt, a ſolicitor 
leaye a copy of the execution of the order for taxa- 
and the maſter's report of the ſum at which the 
is taxed, at the defendant's houſe, or it will not 
him into contempt without ſuch ſervice, for the act 
parliament does not alter the old method of proceeding 


is reſpect, 


hough ſeveral clerks in court were af opinion, that To bring a de- 
attachment will go forthwith upon non-payment of a — gap eng 
taxed under an order of Chancery, by this act of par- der of taxation, 
ent; yet I am of opinion, that the defendant aught to [( 115 ] 
erved, for it would be abſurd to take him into cuf<- you muſt leave a 
, before he knows what the ſum is, at which the bill £22 = bY 
ed, | 


repo*t of the 
ſum at which the bill nel. 


beth Wallis, an infant, DS <a Plaintiff, C412 107. 
ee Bt } Danke 


cantra, * — - * — 


IMES WALLIS, an inhabitant of the province of j. w. died i- 
Vork, died inteſtate in December 1724, and at his icſtate 1524. ad 
I left iſſue Towers Wallis, his only child, an infant, e ue 1. W. 
died within a week after his father, and the defen. in a Neck 2 
Elizabeth his widow enſeint with the plaintiff, who bis father, and 
born the 22d of May f lowing. his wife enſeint, 


| | | ; and on the 2o0ih 
V following the plaintiff way born; the is igtitted to het (hare under the ttauuc of 
pmnons, as much as if ſhe had exiſted in his lifetime, | 
be widow took out letters of adminiſtration of her 
ne's perſonal eſtate, ane poſſeſſed herſelf thereof, and 
3 2 | 


afterwards 
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6 


beth Wallis his fiſter ? 


Caſes argued aud determined in the 


afterwards intermarried with Charles Hodſon: the will 
therefore brought by Elizabeth Wallis againſt Hodſon 
his wife, praying an account of the perſonal eſta, 
James Wallis, come to the hands of the defendant, 


Hodſon and his wife by their croſs-bill infiſt that A 
beth, not having any jointure before her marriage, will 
the cuſtom of the province of York become intitled to, 
moiety of her late huſband James W allis's perſonal c 
and under the ſtatute of diſtributions, to a third gf 
dead man's ſhare ; and that her fon Towers Walls 
intitled to the other two-thirds of the diſtributable mot 
and that he dying inteſtate within the faid province, 
without wife or children, all his ſhare of the perk 
eſtate, by virtue of the ſtatute, came to the plaintiff l 
zabeth, his mother; and that the defendant Eliza 
Wallis, not being born till after the death of Ton 
Wallis the ſon, was born heir to her father; and byt 
means ſhe could not by the cuſtom of the proving 
York take any part of his perſonal eſtate, but was by! 
her heirſhip barred and excluded, and therefore pn 
that the whole perſonal eſtate might be decreed to! 
plaintiff Elizabeth, the wife of Hodſon. 


Lord Chancellor. James Wallis having been ani 
bitant of the province of York, and dead inteſtate,] 
eſtate became deviſeable into three equal parts; one-l 
thereof belonged to his widow, one-third to the ſon, 
the laſt diſtributively according to the ſtatute of 225 
C. 2. ch. 10. | | 


The queſtion therefore in theſe cauſes can relate on) 
the third part diſtributable under the ſtatute ; and thei 
ute is as to Towers Wallis the ſon's ſhare of the d 
Dutable third, whether it ſhall go intirely to the md 
Elizabeth Hodſon, or in moieties between her and En 


It has been inſiſted on behalf of the defendants, 
Towers Wallis dying without wife or children, his 
perſonal eſtate goes to his mother, as next of kin. 


And, on the other hand, the plaintiff in the or 
cauſe claims a moiety of her brother's perſonal eſtate, 
der the ſtatute of 1 4 2. ch. 17. / 7. the words of f 
are, If after the death of a father, any of his cu 
« die inteſtate, without wife or children, in the I 


* of the mother, every brother and ſiſter, and * | 
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natives of them, ſhall have an equal ſhare with her, 

y thing in the laſt-mentioned to the contrary 
otwithſtanding.“ | | * 
ro be ſure, if the plaintiff the ſiſter had been born be- 
the death of the brother, out of controverſy ſhe 
d. have been thus intitled. But the doubt is, whe- 


ſhe is ſo intitled, as ſhe was a poſthumous child? And 
of opinion it will make no material difference, 


It has been admitted, that the debt of nature which the A parent's duty 
her owes, to provide for all his children, will extend to {9 e cid 
humous ones; for as it is an event which muſt happen „ill extend to 

in nine months, no inconyenience can ariſe from it: poſthumous 
then it is objected, that there is no ſuch debt of na- 


as to collaterals, viz. brothers and ſiſters. 


2 
. 


It has been ſaid, if I ſhould determine in favour of the There is no * 
intiff Elizabeth Wallis, it would introduce this incon- termination un- 
ence, that a poſthumous child of the half blood might derte Haute, 


eafter be held able to take; but though it has been long ball bloed bal 
led, that the children of the half blood ſhall take equal- take equally 


with the whole, under the act of C. 2. commonly h the whole. 

led the ſtatute of diſtributions, ( Vid. * Smith ver. 

racy ini B. R. 1 Vent. 307. 316. 323. and Shower's 

rl. Caf. 108. and 2 Mod. 204.) Yet I do not find 
determination as to this point, under the ſtatute of 

, +4 and therefore will leave this point unprejudiced till 

| ariſe. 


oa nepal and primary intention of this ſtatute of J. 2. was 

teig preſerve. the eſtate of the father to his own children in a 1171 
e M onable degree, and not to let the mother run away mother's run- 
wanne tog much to her children by the ſecond huſband. ning away with 


too much to her 


children by a ſecond huſband, 


its, | Though it is in general ſettled, that the ſhares veſt im- That the ſhares 
lately upon the death of the inteſtate, and holds equally vaſt 66 the 


$ \ 1 death of the in · 
lineal and collateral ſucceffion, (Vid. Palmer verſus teſtate, holds 

ons : * * n 6 

ate, A man died inteſtate, leaving 2 brother of the whole blood, and a 

fol the half blood, and it was held that the ſiſter of the half blood 

chu d come in for an equal ſhare with the brother of the whole blood, 


wy th v. Tracy 1 Mod. 209. 1 Vent. 316. Lev. 173. 1 Vern. 437» 
ern. 124, S. P. Crooke and Watt. Reſolved and affirmed in the Houſe 
1c Lords on great debate, Show. P. C. 108. 2 Vent. 317. S. C. 


220 . "Cafes argued and delermined in the © 


equally in lineal Allicot, 3 Mad. and Gudgeon ver/us Ramſden,  j 

nd — 274.) yet, notwithſtanding, it has been determined, y 
there is an exception to this rule in the caſe of a poſthum 
child; for in Edwards verſus Freeman, it is ſaid, a dit 
butive fhare does not in all events veſt in the iſſue on f 
inteſtate's death, becauſe if there be a poſthumous. i 
ſuch child fhall be let in for its ſhare, though not in bt 
the inteftate's death, 2 Vm. 446. 


child in The principal reaſon I go upon in the queſtion is, & 
ventre {a mere, the plaintiff was in ventre ſa mere at the time of her hn 
Bus, and is as ther's death, and conſequently a perſon in rerum natur 
much one, as if fo that both by the rules of the common and civil law, 
bors in the fe- was, to all intents and purpoſes, a child as much as if by 


iber n lifetime. in the father's lifetime. 


This court vil Firſt, as to the common law, there is the trite caſe of 
grant an in infant in ventre ſa mere being vouched in a common 
— nay ny em covery ; a mother alſo may juſtify the detaining of chart 
of an infant in on behalf of it; a deviſe to him is good, by the opinion 
Wen mere. Treby and Powall, in Scatterwood and Edge, 1 Salk. 2 
a bill may be brought in his behalf, and this court 
grant an injunction in his fayour to ſtay waſte, 2 / 

710. Mufgrave verſus Parry et aP. 


The contention 


between the Every body knows what gave riſe to the ſtatute of (. 
common law, of diſtributions was, the contention between the comm 
— —ͤ— law and the eccleſiaſtical courts. See a very good accou 
riſe to the fla. of this diſpute in Palmer and Elliot, 3 Med. 58. Cat 
—— of diſtribu- verſus Crawley, Raym. 496. $ 
Ons. 
Te juriſdiction The third and fifth ſection of the ſtatute of diſtributi 
of the eccleſi- ſhew the main ſcope of it was, to make the juriſdiction! 
_—_ con ex. the eccleſiaſtical court more extenſive than is allowed! 
tenſive by the the common law. 


_ . * In 2 Williams 441, fir Joſeph: Jekyll ſtates at large, 


ꝛ0 be conſtrued the caſe of Edwards and Freeman, the occaſion of 
by the rules of the ſtatute of diſtributions ; and I now take it to be fi 
the 20 of J. 2. ſettled, that this act is to be conſtrued by the rules off 

118 ] civil law; and the ſtatute of 1 J. 2, I think, ought to! 
3s an act of con- conſtrued in the ſame manner; which is an act of coll 
tiouance of the nuance of the ſtatute of C. 2. with three additional clauk 
Ratute of C. 2. and is to be conſidered as if the ſtatute of C. 2. had be 


re-enacted, and repeated with theſe clauſes, 


Secondly, as to the civil law, nothing is more clear N 
that this law conſidered a child in the mother's womb® 
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eh born, to all intents and purpoſes, for the child's 
fit, Stoinbourn, new edit. 250 & 251. Digeſt, lib. 1. 
5. L. 7. . Inſt. lib. 2. tit. 13. de exhereda- 
„ liberorum, L. 1. ſedt. 1. lib. 5. tit. 2. de inofficioſo 
amento, L. 6. 


may poſſibly be ſaid, that theſe rules are only laid 
wm with regard to lineals, but you will find it there 
ally with regard to collaterals. Digeſt, lib. 32. tit. de 
atis et fidei commiſſis, L.g. Digeſt, lib. 37. tit. g- 
\ entre in polſeſſionem mittend?, L. 1. [. 1, 2. Lib. 38. 
8. Unde cognati, L. 1. / 8. 


he laſt paſſage in the Digeſt is more explicit than 
er, but then it makes a difference between a child in 
tre ſa mere in eſſe at the father's death, and only con- 


I 
ci 
ft | 


e of ed; the latter is not conſidered as having any relation 
on the inteſtate, being according to a term made uſe of there, 


ani max. 


* By the Roman law, the having a great many children of 
rt FE 5 Own, exculed from the guardianſhip of others; but 
id unborn was never reputed to excuſe a father from 


ing a guardian, nor amongſt the number of the trium li- 
rum; but this no way relates to the preſent caſe ; for 
queſtion can ariſe here but what makes for the benefit 
the poſthumous child, and therefore I decree, after pay- 
nt of the debts and funeral expences of James Wallis 
inteſtate, that the clear ſurplus of the perſonal eſtate be 
ded into nine equal parts, according to the cuſtom of 
province of York, and the ſtatute for diſtribution of 
eſtates eſtates ; and that four ninths thereot be conſidered 
the ſhare of Elizabeth Hodſon, and be paid or retained 
Charles Hodſon and his wife ; and that four other ninths 
reof be conſidered as the ſhare of Elizabeth Wallis, and 
dtted to her; and that the remaining ninth part thereof 
| conkidered as the diſtributive ſhare of the dead man's 
be fi belonging to Towers Wallis, deceaſed ; and order 
sf ninth ſhould be divided into moieties, one moiety 
ht ureof to be paid to or retained by Hodſon and his wife; 
ole other moiety thereof to the infant Elizabeth Wallis. 
ad Vernon verſus Vawdry, January 24, 1740. 
t-ar HN original bill, and an amended bill, aro- as one, and 
omb a 
acments are fo large as they cannot be added, then 


The civi] law | 
makes a di- - 


a child in ver 
tre ſa mere ma 
eſſe, at the fa- 
ther's death, 
and only con- 
ceived. 
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Cass 10g. 
Where amend. 


the records are always fixed together; but where the ments are ſo 


large as they 
cannot be ad- 


there ded, there a 


122 | Caſes argued and determined in the \ 


new engroſſ- there is a new ingroſſment, and the parties ouglit al 
= _ e mentioned over again, and to be ſerved with notice of i, 


parties is neceſſary. 


„ tryed A breach of truſt is conſidered but as a ſimple conti 
the perſonal debt, and can only fall upon the perſonal eſtate of a truly 
eſtate of = and the particular circumſtances of a caſe ought not tow 
| truſtee. the rule. . 


Where rand. If there are only miſtakes and omiſſions in a ſtatel ꝶ 

dale account, Count, the party objecting ſhall be allowed no more than 

[ant 1 tag —_—_—— 1 _ "= if * 9 t ” the 1 

re ha raud and impoſition, the decree muſt h 

AT ng that the whole ſhall be opened, notwithſtanding it vu 
y Fe - 

years ſtanding, ſtated account of twenty-three years ſtanding, and Vf 


Richard Vernon, who was guilty of the fraud, is de 


likewiſe. 
Cazz tog. Barker verſus Dumareſque, January 29, 1740. 
W HE plaintiff brought his bill for a diſcovery of aſſt 
— hoon fs and relief againſt the defendant as adminiſtrator, 


fecking to give / 
preference by confeſſing judgments, the court will give the plaintiff leave to proceed at 
— recover judgment with a ceſſet exccutio, and in this court, for a diſcovery and ace 


The defendant, to give preference to other credit 
confeſſes judgments. 


The plaintiff thereupon brought an action at law fort 
ſame demand he ſued for in equity. The defendant d 
tained the uſual order, that the plaintiff might make i 
election whether he would proceed at law. The plan 
now moves to diſcharge the order of election. 


Lord Chancellor. The plaintiff ſhall not proceed! 
this court and at law at the ſame time, for the ſamed 
mand againſt executors or adminiſtrators in ordinary ca 
but the repreſentative of the inteſtate ſeeking to give ap! 
ference to others by conſeſſing Pens, diſtinguilk 

{ 120 ] this caſe from the ordinary rule; an therefore I will 
| the plaintiff leave to make a ſpecial election, viz. to f 
ceed at law to recover judgment with a ſtay of execuli 
and likewiſe to proceed in this court for a diſcovery and 

account of aſſets. ris. | | 


1 
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Fell verſus Lutwidge, February 3, 1740. Cat fob 


is charged by the bill that the plaintiff is the repre- Though an ad- 
ſentative of the late Mr. Fell, and has taken out admi- May ng rb 
tion,” and by that means intitled to a demand againſt the dil after the 
endant ;. neither the title he ſets up objected to, nor the filing of the 
:niftration denied by the defendant's anſwer ; and bill. yet if pro- 
| ED a cured belore a 
refore, though the adminiſtration was not actually taken cauſe comes to 


till ſome time after the filing of the bill, yet as the 2 hearing, in 


d a 
ntiff has procured it before the cauſe comes to a hearing, gd! it in ft. 
han — 4 ficient ; other. 
equity it is very ſufficient, though not good at law, be- wiſe at law; 
ot We there the defendant may crave oyer of the letters of becauſe there 
the defendant 


iniſtration ; but nothing is more frequent in this court may crave oyer 
where a plaintiff has a right to a diſtributory ſhare, of the letters of 
| the adminiſtrator is not made a party to the ſuit, to adminiſtration, 
Jer him to be brought before the maſter; and the bill is 
er diſmiſſed in ſuch a caſe for want of his being a party. 


French verſus Baron, the ſame day. Cabs ans: 


BILL brought by a reſiduary legatee, for ſale of a The court can- 
real eſtate, purſuant to the will of Arthur Squire, and 9 declare a 


? will well 
d at the refidue, after payment of debts, may be paid to 0 
| plaintiff, an heir at law 
. is not to be 


e bill ſuggeſted that no heir at law could be found, found. 
ch was admitted by the defendant's anſwer. 


ord Chancellor. Let there be a fale of the real eſtate ; 
[ cannot declare the will well proved, there being no 
at law, 


Though there is a private agreement between a flort- The court will 
e and the mortgagor, for an allowance for the mort- — | 
X's trouble in receiving the rents and profits of the more than his 
{Ft the court will not carry it into execution, for principal and 


not allow him any more than his principal and uta, not- 


* 
. 'the mortgagor 


withitanding 


, 
1 


J * 

E af | has agreed he ſhall be paid for his trouble of receiving the rents, 
agu 

A 5 Harriſon verſus Harriſon, February 7, 1740. [121 ] 
ecuti HERE a truſtee of ſtock or annuities takes upon $000 198 


him to transfer, it is a breach of truſt, and the 
que truf? in this court will be intitled to an election, 
Tto have the individual ſtock or annuities reſtored to 
or. II. 8 him, 


124 


C ABE 113. 


Though the per- 
fon is come of 
age, during 
whoſe infancy 
the will ap- 
pointed an exe- 
cutor durante 
minore tate, 


yet if he has not 


— Fouty we daughter, becauſe being of full 1 ſhe is complete a 


muſt be brought cutrix ab initio, and had the whole right of repreſentai 
beforethe court, in her. 


C46 114. 


(122 J 


Caſes argued and determined in the 


him, which ſtood in the name of the truſtee, or « 
have the money it produced, when it was fold by d 


Glaſs verſus Oxenham, February 10, 1740, 


A FATHER by his will appoints an executor dum 
minore ætate of his daughter, and that ſhe ſhould 
the executrix when {he comes of age; the daughter tum 
of twenty-one, brought alone before the court, though 
appears in the cauſe that the executor durante minore al 
had collected in the greateſt part of the perſonal eſtate: f 
council for the plaintiff inſiſt it is ſufficient to have 


Lord Chancellor. This bill is brought by the repre 
tative of the teſtator's widow, for the ſum of 20001. chan 
upon the whole real and perſonal eſtate of the teſtator k 
her benefit ; and therefore you muſt have the repreſen 
of the whole perſonal eſtate, that is, the executor dura 
minore ætate, and for want of him, the cauſe muſt fix 
over. If the daughter had received all the teſtator's p! 
ſonal eſtate from the hands of the executor minore au 
upon an account between them, the objection for 8 
of parties had been over-ruled. 


Heathe verſus Heathe, February 11, 1740. 


ILLIAM MADGEWICKEE, eſq; being ſd 

in fee of the manor of Gayton, made his 

dated March 7, 1721, and deviſed the ſaid premiſes u 
Averilla his wife, for her life, and after her death, w. 
couſin William Madgewicke, his heirs and afligns 
ever, upon condition that he ſhould pay, and that 
premiſes ſhould ſtand charged with the payment of 4 
within fix months after the death of Averilla, amom 
the children of his ſiſter Catherine Heathe, ſhare and! 
alike. 


In April 1722, the teſtator died, and Averilla 


? t 

her will, being ſeiſed in fee of ſeveral copy hold mel . 
and divers frecholds, and gave her ſaid lands and meſi f th, 
in truſt by ſale or mortgage, to pay all her ſaid Hull rott 


debts ; and gives all the reſidue of the money arg 


te 
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n fle of the lands and premiſes, copyhold or freehold, 
1 all her perſonal eſtate, among all the children reſpec- 
ely, male or female, of her brother and ſiſter Heathe. 
me years after the teſtator and teſtatrix's 'death, another 
Lohter of Catherine Heathe was born, One of the 
pohiters {living at the time of making the will, and at 
ſeveral deaths of the teſtator and teſtatrix ) died inteſtate, 
whom her father adminiſtered. 


he firſt queſtion was, Whether the after-born child ſhall 
e any ſhare under either of the wills ? 


he ſecond queſtion was, Whether the father of the 
afed daughter ſhall have a ſhare under the will of Ave- 
a, or whether her ſhare ſurvives? Vide the caſe of 


ave verſus Boyle. 


Mr. Juſtice Parker. A queſtion that was made upon the Share and ſhare 
will, whether the words ſhare and ſpare alike make a ff it been 
cy in common or a jointenancy, is given up, and hundred years 

rightly ; for it has been held theſe two hundred years to be a tenancy 


de a tenancy in common. in common, 


words of the ſecond will are not quite ſo clear, and 
are pretty clear too: ** To and amongſt all the chi!- 
ren reſpectively, male or female, of her brother and 
ter Heathe.”” 


ſhould think the word reſpectively would ſeparate the Lord chief juſ- 
te, and make a tenancy in common; for notwithſtand- — gp 


my lord chief juſtice Holt leans ſo ſtrongly to jointe- jointenancy, but 


et courts of equi far from favouring it courts of equit 
. quiy _w_ * are far "as. = 


vouring it. 
be principal queſtion is, as to the after-born child. 


or my part, I have no notion that this deviſe can A deviſe can 

any relation to a child not i /e, till ſome years after 34 ie oxy 
teſtator's and teſtatrix's death; it may as well be in- not in eſſe, till 
ed twenty years afterwards, if a woman is capable of you aſter 


ng ſo long, and would make great confuſion by 3 
welling accounts that have been ſettled ſo long be- — 


to the point of the father's taking the ſhare of the [ 123 
fed daughter as her adminiſtrator, I am clear of opi- Nee by will 
that he was intitled, and that it ſhall not ſurvive to — A 
rothers and ſiſters ; for it veſted in the deceaſed as her «tate, and make 
e and independant ſhare, being a tenancy in com- ee! 18 


common. 
8 2 mon, 


— 
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126 Caſes argued and determined in the 
mon, and not a jointenancy, according to the afore.,, Cc 


is 


tioned conſtruction of the word reſpectively. 


Cart u The Taft ſeal in Hilary Term, February 12, 1146 
1 A MOTION on behalf of a defendant in a a 
that the plaintiff: ſhould not be allowed to amend 


ment, a defen- , 
dant will be bill, on payment of twenty ſhillings coſts only, by vine 
| +446 ap s the laſt order which he got from this court ; but h 
IIS: coſts to be taxed by a maſter, the chancellor would n 
granted the motion, as this was ths third order of ang 
ment, if it had not appeared in this caſe, that the laſt of 
which the plaintiff obtained, had been upon terms 
with the expreſs conſent of the defendant. 


\ Ca'szz 16, Weedon derſus Fell, February 17, 1740, before M. 
tice Parker, at the Rolls, now lord chief baron, 


8 GaMUEL PARKER by his will, dated the yl 
goool, to trul- September 1717, gave the ſum of Zocol. to] 
tees to be placed Cc father-in-law John Fell, and to Elizabeth Parkel 


t at intereſt : a 8 
or on a por. “ Wife, upon and in truſt to put the ſame out to ing 


chaſe, and then “ or otherways upon ſome purchaſe, as my faid tral 
to permit his « and the ſurvivor of them ſhall think fit, and tha 


wiſe to receive b ; a : | 
the intereſt dur. *© permit my ſaid wife to receive all intereſt, benefit andp 


ing her natural “ fit as ſhall accrue, ariſe from or become due for the ſa 


life, and after 4c to her own uſe during her natural life, and after] 
her deceaſe to , 


divide thewhole ©© dzceaſe, to divide the whole principal, with all int 
principal with „ and profits, among my four children, ſhare and] 


all intereſt a= &« . 52,” . e | | 
mong his four alike, and the ſurvivers of them; but not before thy 


children, ſhare *© have reſpectively attained the age of one and ful 
and ſhare alike, © years,” or days bf marriage, which ſhall firjt ha 


— = 2 * for my mind and intent is, that if any of my four d 


but not before <* dretv ſhall die before they attain their age of twenty 
pas * 21, or days of marriage, that his, her or their ſhare fo d 
riage.  * ſhall go and be equally divided among the furviv 
Conſtance the them.” 
plaintiff's wife, 

who was one of the four children, attained twenty-one, but died in the lifetime d 
mother, ſo that the diviſion of the goool. could not be made till after her death: tht 
tees laid out the greateſt part of the money in the purchaſe of freehold and copybald 
lent another part on bond. Mr. Juſtice Parker held this was a veſted intereſt in Cot 
and that ſurvivors meant ſuch as ſhould be living at the death of the child before 2 
not ſuch as were living at the death of the mother ; and that the repreſentative of Cow 


18 intitled to a fourth of the bond, and a fourth on the whole in government ſecuruis 
which has not been inveſted in land. | 


Wd. 


Cor „ 
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Conſtance, the wife of the plaintiff, and one of the 
childien of Samuel Parker, attained her age of twenty- 
e, and died in 1737, in the lifetime of her mother, fo 
at the diviſion of the 3000/7. could not be made till after 
r death; | LEE 


The firſt queſtion was, Whether an intereſt veſted in 
ſtance, the wife of the plaintiff, and tranfmiffible to 
as her repreſentative, or whether it is to be conſidered 
2 contingent intereſt during the life of the mother, and 
+ tranſmiſſible to the repreſentative of Conſtance till 
the mother's death? | 


The truſtees after the death of the teſtator laid out the 
teſt part of the 30oo/. in the purchaſe of freehold and 
pyhold lands in Stepney and Ratcliffe in Middleſex, to 
aſe” of the truſtees, their heirs and aſſigns for ever; 
it by divers declarations of truſt declared the purchaſes 
made for the uſes under Samuel Parker's will, con- 
ming the 3000/, The reſidue was lent to John Robin- 
on bond. 


The ſecond queſtion was, What the nature of the power 
that the truſtees have under this will ; whether they are 
re truſtees, or whether they could alter the nature of 
e property, and by veſting it in land make it ceaſe to be 
ney, and go to the heir at law, inſtead. of being di- 
led in equal ſhares among the children? 


inn Mr. Juſtice Parker. As to the firſt queſtion, it ſeems 


me very clear, that this is an intereſt veſted in Conſtance 
they ber age of twenty-one ; and the words ſurvivors of them 
the latter clauſe, plainly mean ſuch ſurvivors as ſhould 
Log liring at the death of the child before twenty-one, and 


dt ſuch as were living at the death of the mother; and 
the contingency therefore has not happened, it certainly 
ted in Conſtance, and will go to the plaintiff as her 
prelentative. The words upon which the point in the 
cond queſtion ariſes are equally clear, as to giving a pow- 
them to lay out the 3000. in the purchaſe of lands; 
dit would have been improper if they had only a term 
years, as it is a leſs beneficial property. I do agree that 
muſt. be taken according to the natural meaning and 
lention of the teſtator at the time of his death, and no 
eration in circumſtances afterwards can impower a truſ- 
e to vary that intention; but I am clear in this caſe, 
at the truſtees: have purſued, and not acted contrary to 
Kar power, I ſee no difference between money left _ 
utely 


ſore 2 
f Com 
cur uu 


* 


00 x 
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128 Caſes argued and determined in the 


lutely to the perſon himſelf, or to another in truſt for hin 
it equally veſts in the ce/tuique truſt, when the contingy 


happens upon which it became payable. 


[ 125 J The civil law has made a diſtinction where a legacy offi 
charged upon land, and where it is to be paid out d 
perſonalty ; in the former, if expreſsly faid to be payablez 
twenty one, and would veſt though the legatee died} 
fore that age, if iſſuing out of — 2 eſtate, yet in 
vour of land it ſhall fink into the land, unleſs the leow 
actually arrives at twenty-one. I do not know why 
grounds this law goes upon in making this diſtinction h 
tween a legacy veſted, when charged upon perſonal, x 
when charged upon real eſtate; but it is a ſettled diſtindui** 
now, and therefore cannot be diſpenſed with in any pail © 
cular caſe, ſo as to let in the repreſentative of Conſt 
to a fourth of the value of lands purchaſed by the truſt 


Mr. juſtice Parker declared that the plaintiff is intith 
to the ſum of 37/. 108. as her ſhare of the 150). u 
placed out in land, together with intereſt for the fan 
from the time of the death of Elizabeth Parker the mo 
ther; and ordered and decreed that the defendant Joly 
Fell the elder, and John Fell the younger, do pay th 
fame to the plaintiff accordingly. And it was further a 
dered that the plaintiff*s bill as to all the other relief ſouot 
thereby, do ſtand diſmiſſed out of court. 


q re 
ali 


Casz . Warren verſus Stawell, at the Rolls, February 17, 174 
before Mr. juſtice Parker. 


A creditor N objeftion was made for want of parties upon i 
brings a bill un- act of parliament of 1 & M. ch. 13. 285 
der the ature fraudulent deviſes, that the heir at law muſt be before f 
deviſes againſt court. 
the aſſignee of 
the. deviſee only, the heir at law is a neceſſary party, and for want of him the cauſe ord 
to and over. | 
In anſwer to the objection it was inſiſted, that wit 
the creditor comes againſt the alienee of deviſee it 1s U 
neceſſary. 
oil . Mr. juſtice Parker faid, The objection muſt be allowed 
— 1 42 it is admitted on all hands, that if an action 7 = 
agant me dern brought, it muſt be both againſt the deviſee and ber 
nay poo law, and equity follows the law in this reſpect ; but b 


83 4 ſides, this is not an alienee of the deviſee, but an af 5 
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hankru who ſtands in the place of the deviſee, 
— colt ſo that he can by no means be called 


alienee. 


de verſus Haywood, — 2 day, before Mr. juſtice D 126 ] 


e 
| arker Casz 118, 
\ TESTATOR in this caſe directed that his execu- Notwithſtands 


tors, for any expences they ſhall be at, ſhall be al- rr bag ron 
ed their coſts 4 5 his — 4 and therefore, if there — a 
| been only an error in judgment, I ſhould have been may 1 
opinion that they ſhould not have paid coſts, nay, even put to, "hall be 
there had been no proviſion for it in the will ; but allowed their 
ere there is a plain fraud in executors, as there was in git out of his 
caſe, (for though 150/. was offered for the good will wr warn plaid 
a houſe, part of the teſtator's eſtate, the executors re- fraud in this 
a the perſon unleſs he would promiſe to employ them oO — 3 
the way of their trade as wine merchants) I will decree gecreed cofts 
s againſt them; for this is a diminiſhing of the eſtate ; agaioſt them, 
| notwithſtanding the teſtator's direction that their coſts 
puld come out of the eſtate, he could never mean to 
e them harmleſs where they have been guilty of a 


ud. 


thornthwaite — Ruſſel, ff ſeal after Hilary Term, Cas» 119. 
ebruary 18, 1740. 


MOTION for a receiver to be appointed by this : is no _— 
court to collect in the money ſtanding out upon ſe- fers out of the 


l ſecurities, and the reſt of the aſſets of a teſtator, on hands of an ex- 
ſuggeſtion that the will was obtained by fraud, and that cutor, that he 


. . . 0 - 0 t of fo 
ſanity of the teſtator is now likewiſe conteſting in the 3 1 


ellaſtical court; affidavits too on the part of the mo- as long as the 


a teſtator himſelf 
were produced to ſhew the mean circumſtances of the h ed ch, 


d executors, and the counſel relied much upon the caſe confidence in 
Powis verſus Andrews, where upon a like motion a him without 


« 1 regarding his 
er was appo inted. circumſtances, 


Lord chancellor denied the motion, and diſtinguiſhed it 
m the caſe of Powis and Andrews; there the fraud ap- 
d very ſtrong ; the executors too were not related to 
teſtator, took out a probate the very morning he died, 
I that very afternoon waſted and imbezzled large ſums 
money which they got into their hands. 


Put here it is widely different; there are very ſtrong 
ants produced on the part of the defendants to prove 
the 


L127 


CA 1 120, 


| Caſes argued and determined in the 


the ſanity of the teſtator, and no circumſtances t, | 
that the executors uſed any unjuſt means, or prey, 
upon the weakneſs of the teſtator, to make his wil; 
their favour ; beſides, upon the very face of it, it j 
rational will, for he gives away his eſtate in legacig 
ſeven of his neareſt relations, and has preferred the ey 
tors, who are as near of kin to him as the plaintiff hij 
ſelf, by making them reſiduary legatees. 


Nor are there any grounds to grant this motion un 
the other ſuggeſtions of the executors not being reſponſi 


from their indigent circumſtances; the court never cli” 
this as any ingredient to take the aſſets out of the hu 
and care of the executors ; nor will even the eccleſaa 
court refuſe perſons a probate becauſe they are not of þ 
fluent fortunes, as long as the teſtator himſelf has d 
this confidence in them without regarding their ciraui 
ſtances ; beſides too, this caſe is materially different tn" 
Powis and Andrews in another reſpect ; there is no pn 1 
bate here, ſo that as the bulk of the teſtator's eſtate WM** 
placed out upon ſecurities, the executors are not intitled WL: 
ſue or bring any actions for them; this application too Wn 
not till a year after the commencement of the ſuit in Wm) 
eccleſiaſtical court; for thefe reaſons his lordſhip dem n 
the motion. Wl 


Lowther verſus Condon, February q, 1740. 


HOMAS CONDON made his will, when 
were theſe words : 


Imprimis, ** I give and bequeath unto my dauylt 
« Tfabella Condon and Diana Condon the ſum of 50 
6 a-piece, to be raiſed and paid unto them and exc 
« them immediately after my death out of the n 
ce jſſues and profits of my lands and tenements in We 
„Newton, Ballerwicke and Bogthorpe, in the county 
« York, or by fale or mortgage of the fame, or à 0 
ce petent part thereof, together with intereſt for the 
& reſpeQive ſums after the rate of 60. per cent. per 
© from the time of my deceaſe until the ſeveral reſp 
ce ſums of 5001. ſhall be duly paid to my ſaid daugitt 
“ or their reſpective executors, adminiſtrators or aſſign 


ce tem, I give and bequeath unto each of m.! 
« daughters, the ſum of 1000/. to be raiſed and ' 
« paid unto them ſeverally and reſpectively immedr 
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fer the deceaſe of my wife, out of the rents, iſſues 
ind profits of my manors, lands, tenements and here- 
Jitaments in Willoughby in the ſaid county of York, 
ar by fale or mortgage of the fame, or a competent 
part thereof, together with intereſt for the ſaid ſeveral 
ums of 10007. after the rate aforeſaid, from the de- 
ceaſe of my ſaid wife, until the ſaid ſums ſhall be duly 
paid to my faid daughters, or their reſpective executors, 
adminiſtrators or aſſigns; and my further will is, that 
in caſe either of my ſaid daughters ſhall depart this life 


executors, adminiſtrators and aſſigns, ſhall have and re- 
ceive all and every the ſum and ſums of money herein 
by me before deviſed out of my ſaid lands, to be raiſed 
in the manner herein -before appointed ; 4nd in ſuch 
caſe the part of the daughter ſo dying ſhall not ceaſe or 
lnk into the eftate for the benefit of my heir, but ſhall 


daughter.” 


Laſtly, ** I bequeath all my chattels real and perſonal, 
and all my goods moveable and immoveable, and all 
my perſonal eſtate whatſoever, unto my faid daughters, 
and do make and conſtitute them executors of this my 
aſt will and teſtament. In witnefles, &c.“ 


The teſtator died and left one fon Thomas, and two 
ghters Diana and Iſabella; in 1719, after the death 
the teſtator, Diana intermarried with fir William Low- 
r; Diana died in 1736, Anne the mother died in the 
r following: the preſent bill is brought by fir William 
"ther againſt Thomas Condon and Iſabella, who has 
married with Mr. Pitt, in order to have the ſum of 
bl, mentioned in the will, raiſed out of the eſtate, 
ch was thereby charged with it. 


Lord chancellor faid his opinion was, that the 10007. 
it to be raiſed : he owned it was very true, that there 
a eſtabliſhed and fixed diſtinction between legacies 
red upon the perſonal eſtate, and legacies upon the 
; and though this would have been clearly a veſted 
Ky, in caſe it had been chargeable upon the perſonal, 
It1s not ſo clear a caſe, as it is chargeable upon the real 
de; but ſtill there is ſufficient ground to ſay, even in 
pelent caſe, the legacy is a veſted one, and the plain- 
ntitled-to it. 


01. II. T The 


before me, then the ſurvivor of my ſaid daughters, her 


remain and be raiſed for the benefit of my ſurviving 
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132 Caſes argued and determined in the 


The words of the will are in this manner: «| 7 
and bequeath to each of my daughters the ſun ; 
*© roOOOL. to be raifed and to be paid unto them ſeventh 
and reſpectively immediately after the deceaſe of m 
« wife.” | N 


Tt has been de- - So that it is a gift immediate to the daughters, thou 
3 not indeed to be raſed till after the death of the teſtatgr 
—— * — wife; the time mentjoned in the will is not annexed! 
two contingen · the ſubſtance of the legacy, but to the payment of 18 
eres, though hne and conſequently, if this had been a legacy charpeah 
not happen, the upon the perſonal eſtate, it would have been clearly 2 Veſed 
legacy ſhall be one, and the plaintiff intitled to it ; but this is charge: 
3 upon the real: it muſt be owned that it is equally i 
the time of pay- eſtabliſhed rule, that where a legacy is * of this ſor 
ment. of a lega- though the time mentioned in the will is annexed toth 
2 cc. payment of it, and not to the body and ſubſtance of 
cumſtance of legacy; yet in general ſuch legacies ſhall not be rail 
the teſtator's where the legatee dies before the time of payment; allf 
— 2 — this is ſo more eſpecially where a legacy of that ſor 
ſtances of the given by way of portion: but notwithſtanding this is 
legatees, that is general rule, yet the principal ingredient which has gn 
ye PO riſe to this doctrine has been, that the poſtponing the 7 
* SY 91 ment of the legacy has e to have ariſen from d 
cy's ſinking into cumſtances on the part of the legatee, as her attainingt 
the _ od. Age of twenty-one, or marriage; there, if the legatee | 
dn take =_ died before the time of payment of the legacy, this cout 
ment * has which favours the real Ne, have Fen ro A h 
beast light, that there is no occaſion it ſhould be raiſed, . 
— . — dying, who was in the immediate contemplation W* 
ſtances on the the teſtator ; but where the poſtponing the time of ed 
part of the le- ment of a legacy has been owing to the circumſtance ee 
En ſaſerence the teſtator's eſtate, and not to the circumſtances i 
may be drawn legatee, that is not ſo ſtrong a caſe to favour the le an, 
yy te * ſinking into the eſtate, as the other is; though his e 
„ hs N ſhip ſaid he did not know but that the caſes have ge 
mn legacy ſhall far as even there in ſome inſtances to allow of their fink 0 i 
dad cheers oc into the eſtate: it has been determined, that where 2H 
their reſpective Cy Charged upon land depends upon two denen 

ee 019 oa one of them doth not happen, the legacy 2 yi 1 
end afſigus, the caſe of * King and Withers, Prec. in Ch. 348. 


i. 


— * C i. A Mt. 


; wo 
* Defendant's father deviſed to him, who was his heir at = | 4 
lands, &c. (except ſuch and ſuch parts) charged with the ſum o oy dterel 
his daughter (ſince married to the plaintiff) at her age of ., 1 
or marriage, which ſhould firſt happen, and deviſed the excepted i, 


Tim of Lord Chancellor Hardwlcke. 


rin the preſent caſe it is clear, upon the penning of the 
Al that the intention of the teſtator was, that the legacy 
queſtion ſhould be raiſed in favour of the plaintiff: here 
ood. is given to each of the daughters, with intereſt to 
computed from the death of the teſtator's wife: no ar- 
ment can be drawn from the circumſtances relating to 
e intereſt; for it was natural to give a direction about 
ut in the manner it has been done; but then the will 
vs on and directs that this legacy ſhall be paid to the 
mghters, or to their reſpeftive excutors, adminiſtrators 
{ affigns : and ſomething may be interred from thence 
favour of the plaintiff, 


It has been ſaid; that the uſe of this clauſe might be 
to ſhew the teſtator's intention, that if the daughters 
rvived the mother, and afterwards died, the legacies 
ould be paid to their repreſentatives ; but it that was 
le meaning of the teſtator, the inſerting this clauſe was 

neceſſary; for if the daughters ſurvived the mother, 
ere could be no doubt but that the repreſentatives of 
hem would be intitled to the legacy of courſe. 


The uſe of this clauſe ſeems rather to ſhew the teſtator's 
om tention, that if the daughters died in the lifetime of their 
other, and after the teſtator's death, that the legacies 
ould be paid to their repreſentatives. But his lordſhip 
id he did not reſt his opinion upon this clauſe in the will; 


KL ' * 


— 


ed, 
tion eto be ſold for the payment of his debts : provided, that if his ſaid 
of 3 aughter ſhould marry ia the lifetime of her mother without her conſent 


nit had in writing, then 300l. part of the ſaid 2500l. ſhould ceaſe, and 
ould be applied towards payment of his debts charged on the ſaid except- 
lands; and appoints his wife to be guardian of his ſaid danghter, and 
lakes her executrix, and dies: the daughter attains her age of twenty-one 
dum, and without the conſent or privity of her mother, marries with the 
antiff, who was s gentleman of Kale eftaie and called to the bar, but 
« wade no ſettlement or proviſion for his wife; and therefore the defen- 
it, the heir at law, refuſed to raiſe or pay any part of his ſiſter's portion; 
pd inlifts, that by her marriage without her mother's conſent, gool. part of 
fr fortune, was become forfeited ; whereupon the plaiatiffs brought their 
ll to have the whole portion raiſed by ſale of the lands charged therewith, 
er lord keeper, this is a portion to be raiſed out of lands, and therefore 
d be conſidered as land; and though it be to go towards payment of debts 
a breach of the condition, and there appear one hundred and twenty cre- 
"ors concerned, yet none that are in danger of loſing their debts; and it is 
den to be conſidered as it ſtands upon the condition itſelf; and therefore 
* plaintiff muſt have her whole portion; for the teſtator has appointed 
#0 periods of time to intitle her to it, viz. marriage, or the age of twenty- 
e years; and as ſhe has attained that age, it becomes a veſted and ſettled 
Mterelt in her, not to be diveſied by the marriage without the conſent of 
e mother; for that conſent cannot in any reaſon be carried further than 
ng her minority. King and Withers. 


11 | the 


133 


_- . »s — 
. * 3 OE ISS Ds 
- - - 
_—— "OE % 1 


0 


4 <4 * — - - . — 
P 
. 


r 


Rs 


— — — 


n 


— * - 


, 0 
1 
2 
1 
The clauſe on 4 
which lord j 
Hardwicke * 


 ———— 
Se n 
* Cano a> — 


ee 
ounded his opi- 


nion was, the 


direction that if 


3 
— 


— 
1 
3 


þ — a... * 
— 6&4 * * 


* 
\? 
OS 


age © 


W —_... 
— 


S 3 
— 


29 


- 
oY - 32 a F 
2 ont noe, 1 i — 
* % * 
4 . "ROY fend 


- - 


v— _ — 
—— - 


— 
— vo 
— 


Fn By N \ * 
. % 
2 2 282 BW 
a... 
* * 


— af 
* 
2 
_ * of 
„ wc. RT. 


— 3 
* 


— 
1 


134 
one daughter 
dicd before him 


not fink into 
the eſtate. 


1300 


hes part ſhould the following: And my further will is, © that in d 


Caſes argued and determined in the 
the clauſe that he founded himſelf principally upon 


«© either of my faid daughters ſhall depart this life hw, 
« me, then the ſurvivor of my ſaid daughters, hy, 
& cutors, adminiſtrators and affigns, ſhall have and! 
« ceive all and every the ſum and ſums of money hay 
* before by me deviſed out of my ſaid lands, to be nj 
in the manner herein before appointed; and in fl 
« caſe the part of the daughter ſo dying ſhall not «| 
&« or fink into the eſtate for the benefit of my heit,! 
4 ſhall remain and be raiſed for the benefit of 
% daughters.” 


It has been faid, that the contingency upon which t 
clauſe of the will was to take effect, has not happend 
but it is plain that the teſtator had in his view a cem 
caſe wherein the legacy ſhould not fink into the ett 
that caſe was, the event of either of the daughters dj 
in the lifetime of the teſtator. And if even in that d 
the teſtator deſigned that the legacy ſhould not fink 
the eſtate, a much ſtronger reaſon 1s there to infer, th 
he did not deſign it ſhould when the daughter ſurvived, 


This clauſe is a plain indication of the teſtator's defy 
that the daughters ſhould have this legacy at all event 
and that it ſhould not depend upon the accident of the 
dying in the lifetime of their mother: it has been fa 
that if the teſtator had been aſked at the time of makn 
his will, whether in ſuch an event as has happened 
would have the 1000/7. legacy raiſed for the plaintift, | 
certainly would have anſwered that he would not. 


But ſuch manner of arguing by aſking a queſtion of ti 
ſort, is a very uncertain one: thoſe that make the qu 
tion, anſwer it themſelves, and give ſuch an anſwer 
ſeems for their purpoſe. But if this queſtion had in 
lity been aſked the teſtator, his lordthip ſaid, he ſhot 
have thought it much more probable that under the d 
cumſtances of the preſent caſe, the teſtator would 
anſwered that his meaning was, that the plaintiff hc 
have this legacy. | 


The plaintiff married this lady in 1719; ſhe did notd 
till 1736; and it would be a reaſonable thing in us 
that under ſuch circumſtances the teſtator ſhould int 
that the plaintiff ſhould have this legacy; and lord cha 
cellor decreed the 1000/7. ſhould be raiſed for the plan 
out of the eſtate charged with it, by | 

WU 


Time of Lord Chancellor Hardwieke. 


Lowther verſus Condon, June 6, 1741. 


HIS cauſe was brought on again by the defendant 
on a petition of rehearing, when the attorney- 
eral of council for him cited the following caſes; Paw- 
verſus Pawlet, 2 Vent. 366, 307 on a ſettlement. 
| verſus Terry, (ſee my 1ſt vol. of Rep. 502.) M. T. 
38, before lord Hardwicke. Bradley verſus Powell, 
we lord Talbot, May 17 36, on a ſettlement. - Butler 
ſus Puncomb, 2 Fern. 760. Brown verſus Berkley, 
T. 1728. Duke of Chandos verſus Talbot, 2 Will. 
>. Prowſe verſus Abingdon 1738, (ſee my iſt vol. of 


P. 482.) 


he caſes cited for the plaintiff were King verſus Wi- 
s, Prec. in Chan. 348. Eg. Ca. Abr. 112. Bruin 
ſur Bruin. 2 Vern. 439. Pitheld's caſe. 2 Will. 51 3 
ſon verſus Spencer, before lord King, affified by tir 
eph Jekyll 1732. Atkins verſus Hiccock, July 17.37» 
2 my 1ſt vol. of Rep. 500.) Carter verſus Bletſoe, 
ern. 616. 


e caſe of Bradley verſus Powell, being much relied 
dn by the defendant's counſel, was ſtated more fully, 
Lis as follows: John Powell tenant for life, remainder 
enry his eldeſt {on in tail, by recovery, &c. ſettled the 
te to the uſe of John the father for life as to part, re- 
inder to truſtees for two hundred years, upon truſt to raiſe 
hol. for Richard the ſecond ſon, to be paid him within 
years after the death of John, or as ſoon after as the 
e could be raiſed, and in the mean time intereſt from 
death of John the father for and towards his mainte- 
ce; remainder to Henry the eldeſt fon for life, remain- 
to his firſt and other ſons in tail. Richard the ſecond 
attained his age of forty-five, and 2d in the life of his 
er, greatly in debt, and left no aſſets; two years after 
n the father died, and upon his death 7001. per ann. 


t. A bill was brought by the creditors of Richard to 
e the 1100 J. raiſed. 


rd Talbot declared Richard is to be conſidered as a 
laſer under the recovery, and ſettlement of the 11000. 
towever, ſaid he, this caſe differs from King verſus 
mers, and Brown verſus Berkley; for there, marriage, 
0 the contingencies, happened, but here the 1100. is 
el to be paid to Richard within fix years after his _ 

cath, 


ie to Henry, and after his death to his ſon the defen- 
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136 Caſes argued and determined in the 


death, without any other limitation ; and he dying in 


father's lifetime, the contingency hath never happened. 
the portion muſt therefore fink for the benefit of the ow 
of the real eſtate ; and ſo diſmiſſed the bill. Vide Ca 
Eq. in lord Tallot's time 117. 


Lord Hard- Lord Chancellor. The preſent caſe ſeems to meu 


dee belt brought on again rather for learning fake, md 


at the firſt hear- the memory of the court, than for any real ſervice ty 


i , and thou ht - 
—— defendant; for my own part I had no doubt at the 


doubt for it here 5 and I think there is as little room for it here 2 
28 in any caſe, any whatever: 


Ever ſince the As to the general rule with regard to portions to bet 


— rf _ ed out of land, it has certainly been eſtabliſhed ever ft 


bas been the Pawlet verſus Pawlet, that whete there is a portion u 
rule, that where raiſed out of land, if the perſon dies before the dy 


there ns.» Pore. Payment comes, it ſinks for the benefit of the heir, and 


out of land, if termined on this reaſoning, that the child did not wantt 


the perſon dies portion, and therefore ſhould not burthen the inheritan 
before the day 


of payment comes, it ſinks for the benefit of the heir. | 


132 There are ſeveral ſubſequent caſes, where there hareh 
A reaſonable” determinations againſt ſome of the diſtinctions in Py 
dictinction may 


BI ho: verſus Pawlet ; as for inſtance, there may be a reaſond 
that caſe, be. ¶ diſtinction made between a time of payment that appem 
tween a time of have been derived from the circumſtances of the perſon, 
|= Ss A where it has been derived from the circumſtances of 
have been deri- fund ; and this is the ſtrong reaſoning lord Harcourt int 


ved from the duces in his argument on the caſe of + King verſus 
circumſtances of thers - 


= perſon, and 
the cir- * | g F p | 
cumftances of As caſes of this ſort muſt be left to the diſcretion! 


: W 
the ſund, court, who are governed by prudential reaſons and paris 10 
* J. S. by ſettlement, charged his lands with the payment of g Ut 1 

apiece to his two daughters, to be paid them at their refpeliive ages of 


ty-one years, or days of marriage, and reſerved to himſelf a pow 
otherwiſe ordering it by his will; and by his will made within a diy 
he confirms their portions, and that they fhall be paid, as mentionedi 
fettlement ; one of the daughters dies before twenty-one and unt 
and her mother ſued for the portion 2s adminiſtratrix to the daughter; 
it was held, that this portion ſhould not be raiſed, but ſink in thei 
tance for the benefit of the heir at law ; though it was admitted, tha 
bad been a ſum of money deviſed, and the legatee had died dei 
time of payment, it would have gone to the adminiſtrator ; but here ii 
tlement is operative, and the wife is a jointreſs otherwiſe provid 
Pawlet and Pawlet, a Vent. 366, 367. 1 Vern: 204 & 324. 8. C. wi 
note is added that it was e in the Houſe of Peets. S. P. Adm 
in the caſeof Edwards and Freeman, Mich, 1727, and $, C. cited. 
t Vide Ante, p. 129. 


Time of Lord Chancellor Hardwicke, 


W-:rcumſtances, it is not to be wondered at that therg 
14 not be one certain and invariable rule. 


ke father here has poſtponed the raiſing of the ſum of 
ol. a- piece to his daughters till after his wife's deceaſe, 
ſor this reaſon, becauſe it did not ſuit the circum- 
ces of his eſtate that it ſhould be raiſed before, 


The intention of the teſtator is ſhewn moſt ſtrongly in 
clauſe, where he giyes the whole to the ſurviving 
ohter. Vide the clauſe in the firſt part of this caſe. 


court in another reſpect ; and I believe there may be ſe- 
common lawyers who do not attend here, that poſſi- 


in the inheritance if the perſon dies before the time of 
ment. | 


It is a moſt abſurd ſuppoſition, that if both daughters 
uld die in the mother's lifetime, though they had lived 
be fifty years old, that the portions ſhould not be raiſed ; 
yet if one only ſurvived the father, that daughter 
uld have the whole. 


aſond 

penn ſhort, the manner in which this clauſe is worded, 
ſon, s the intention of the teſtator extremely plain; and as 
s of We is ſo clear an indication of his intention, I may and 


pht to lay hald of a ſtrong reaſoning to be drawn from 
words Executors, adminiſtrators and aſſigns, immedi- 
y preceding the clauſe of ſurvivorſhip ; for his meaning 
, that in caſe the daughters ſhould die before the por- 
was raiſed, that the executors ſhould be intitled to have 


1000 /. raiſed off the eſtate, 


it is circumſtances, as I ſaid before, muſt govern in caſes 
tlus nature; and here are yery ſtrong ones: lady Lowther 

married ſixteen years, ſurvived her father twenty, and 
i0oned d but a year before her mother; and becauſe of this ac- 
ent of the mothers's ſurviving, it is inſiſted that I am 
ahere to ſtrict rules, and not ſuffer the portion to be 
&d; this muſt ſound very oddly in a court of equity. 


wr There is no doubt, if a bond had been entered into by 


C. : Condon, on condition to pay 10001. to his daughter 
ted, 


the death of bis wife, but it would have been — 


737 


he teſtator might know, that if the legatee died in his * is probable 


time, it would lapſe, but he might not know the rule of there may be 
ſome common 
lawyers who do 
: : i- not know if a 
may not know, that if it is charged on land, it will portion is charg. 

ed on land 
that it will fink 
in the inheri- 


tance, if the perſon dies before time of payment, 
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138 Cafes argued and determined in the 


i me father's executors had refuſed to pay after the v 
death, notwithſtanding the ſurvived the daughter. 


Had the father In the caſe of Bruen v Bruen, 2 Vern. 439. * wha 


entered into a . 
balls voy the portion was to come out of land, though there wx 


1000l. to his time of payment fixed, yet the child dying at five years( 


_ _=_—_ the court would not raiſe it: ſo that by this caſe it is 
a - , | 
ds es Gems equity does not always keep to ſtrict rules; for wy 


been forfeited if no time of payment is fixed, a legacy in general is hell 


the executor had * 3 : F 
wn 117 roo be paid immediately; and yet the court then deviated fn 


When no time the general rule, by decreeing it not to be raiſed; ben 
of paymeut.is the child died fo young that the end for which it was gin 


fixcd, a legacy ceaſed. 
in general 1s 


held to be paid immediately, unlefs the end for which it was given ceaſed. 


The poſtponing On the whole, I think the intention is extremely cz 
8 bay under this will, that the portion ſhould be raiſed, and 
for the conveni- the poſtponing the time of payment was only for the c 
ence of the venience of the eſtate, becauſe it would have diſtreſſed! 


eſters, beceul EARS, hay 
2 "14 ſon to have raiſed it in the mother's lifetime before i 


have been hurt jointure fell in. 
if raiſed before 
his mother's jointure fell in. 


c 121, Sir John Barnardiſton verſus Lingood, February q, 1 


Sir J. B. re- 8 * John Barnardiſton, remainder in tail in the eſtate 
mainder in tal O in queſtion, being diſtreſſed in his circumſtances, a 


queſion, being folk the manor of Ratton Magna and Ratton Parva in vu 
ſtreſſed, con- folk, of the yearly value of 3001. expectant upon an ei 


8 for life in his uncle fir Samuel Barnardiſton, for the ſum 


yearly value of 300d. only, to the defendant Mr. Lingood, his heirs 2 
300l. 2 2 aſſigns for ever, from and after the deceaſe of fir San 
Det: a Barnardiſton without ifſue-male. 


life in his uncle 
ſir Samuel Bar- 
nardiſton, for the ſum of gool. to the defendant, his heirs and aſſigns, from and after the 
ceaſe of ſir Samuel Barnardiſton without iſſue male. 

Sir J. B. brought a bill to be relieved againſt this bargain as unconſcionable. Lord B 
wicke held it a void conveyance even in point of law, for as the plaintiff had a remaindd 


tail oply, he could but convey ſuch eſtate as he had, and not diſpoſe of the inheritance 


The original bill is brought by fir John Barnardiſa 
be relieved againſt this bargain, as being an unconſciau 
one, and made without a proper conſideration. 


—— — 


— = * — cm —— — —_ — — — 1 


Note, in Caſes in Equity Abridged 267. it is mentioned, “ h 
daughter died within the year, though not taken notice of in MI. Vero 
report of Bruen verſus Bruen. | | | 


ne of Lord Chancellor Hardwicke. 139 


e croſs bill by the defendant to eſtabliſh the agreement [ 134 ] 
en him and the plaintiff for the ſale of theſe manors, 


| for a ſpecific performance. 


Id Chancellor. The firſt conſideration is, if the 
"iff in the croſs cauſe is intitled to a decree for a ſpe- 


performance of this agreement. 


am of opinion here are no grounds for the court to 
te ſuch a decree : for I am inclined to think it a void 
eyance even in point of law : for it is a conveyance of 
manors therein mentioned to Mr. Lingood, habendum 
him, his heirs and aſſigns for ever, from and after the 
aſe of fir Samuel Barnardiſton without iſſue male : 
vas the plaintiff in the original cauſe had a remainder 
tail only, he could but convey ſuch eſtate as he had ; 
this is an attempt to diſpoſe of the whole inheritance 


e eſtate, 
| : A perſon who 
\ perſon who conveys an eſtate-tail, conveys fotum —— an 


um ſuum, which is an eſtate for life: it is one thing eſtate-tail con- 
re an eſtate-tail takes place in poſſeſſion, and where it p75 ohm 

to veſt in futuro; this is habendum a remainder after which is an 
death of tenant for life, and conſequently veſts nothing eſtate for life; 

e defendant, for a ſpringing uſe cannot be limited ; — 2 
as this deed only carries an eſtate for life, it is not ſuch eſtate for life, 
tate as the parties contracted for, and is therefore it is not ſuch an 
Jide the caſe of Brayne verſus Deakin in the Houſe — = 


Lords. tracted for, and 


therefore void. 
the caſe of a hard bargain, where it is not abſolutely 
d, but executory only, the conſtant rule of the court 
ot to carry it into execution. | 


he uncle, fir Samuel Barnardiſton, was living, who 
n poſſeſſion of the eſtate, and the father of the plaintiff 
ile was living, under whom the plaintiff claimed as laſt 
Inder-man, at the time of this agreement: the parties 
were not abſolutely ſure whether the eſtate conſiſted of 
or two manors, ſo that the plaintiff did not know for 
an what he ſold, nor the defendant what he purchaſed; 
king it then in the faireſt light, the court ought not 
: ſpecific performance of a bargain made intirely 
We . 


= being the caſe, I cannot think of leaving the A judgment of 
121 : 6oool. bein 
4 1 2 original cauſe - the defendant's 3 282 


140 Caſes argued and determined in tbe 


time of the pur- put a judgment of 6000. in ſuit, which he compel 
15 42 facher drew in the plaintiff to give at the time g 


formance, loid agreement, as a ſecurity for the performance 441 * 
Hard wicke di- en. | 


rected it ſhould ſtand only as a ſecurity far principal, intereſt and coſts, and go forty, 


L 135 | Im of opinion therefore upon the circumſtances 
caſe, it is juſt in the court to ſet the thing right u 
benefit of all the parties: and in the firſt place I mul: 
lieve the plaintiff in the original cauſe ; and for this 
poſe do decree that the judgment ſhall ſtand as af 
curity only for the defendant's principal, inter { 
coſts, and no further. Y 

There are all 


ihe material in-. For Without doubt there are all the material ingrods 
gredients in this in this caſe, as well as in thoſe which have been ciu 
caſe, as inthoſe Comes Arglaſſe verſus Muſchamp, 1 Vern. 75. 135. 
88 % and Berny ver/us Pitt, 2 Vern. 14. and Knot verſus f 
ſet aſide this ſon and Graham, 2 Vern. 27. to ſet alide this a 
agreement as ment as a catching bargain again a neceſſitous andi 
m_— * provident heir. | | *:20Y 
eſſi tous heir. | 

What guides the The very advancing money in ſuch ſmall ſums, a 
court in all theſe been done in the preſent caſe, as three guineas, ſix gut 
bore Hye &c. ſhew the plaintiff to be in the utmoſt diſtreſs; an 
vantage of an to the hazard the defendant run of it's being a lohngh 
heir's being 1 gain, it is a circumſtance in common only with all pt 
— bn who are dealers in this way; and if this had been are 
ground of theſe for carrying ſuch an agreement into execution, thete t 
decrees. would have been any of them ſet aſide; but what thee 
oh is guided by in all theſe caſes is, the taking an undue 

vantage of an heir's being in diſtreſſed and neceſ 

circumſtances ; and this is the principal ground oft 


decrees. * 


| "Here is no more than three hundred pounds giyel 
an eſtate of three hundred pounds a year, which s 
one year's purchaſe of a reverſion that was to fall in 
the death of a perſon who was turned of fifty, and 
likely to marry, ſo that the hazard the contracting 
run was very ſmall, | 


The conveyance is dated on the 6th of January 1 
and the firſt recipt the plaintiff gave, which was far ut 
guineas, was but the Miy before, expreſsly recited 
in part of payment for the reverſion of Ratton Magi 

Ratton Parva; 10/. in anather, 6/. 6s. in another, and 
in another receipt, and ſo on, and al} of them ren 


2 ä - 
* 


Tie of Lord Chancellor Hardwickel tit 


part of the purchaſe-money ; and if this had been 
-tanfadion; the court would have decreed the plain- 
t6 convey on ſuch receipts. But can this be ſaid to 
: fair way of purchaſing eſtates, to furniſh a young 
with money from hand to mouth, and barely 
uch to buy him neceſſaries, in the lifetime of his 
tor? T 


s to the hazard which the purchaſer run, J have ſaid [ 136 4 
we that this court have always extended their relief in The court have 
, Sire alwaysextended 
caſes, and with the greateſt juſtice in the world for the their relief in 
> of the public, to prevent peoples* gaming as it were, ſuch caſes for 
be prejudice and damage of young improvident per- be ſake of the 
& part 1 per- public, to pie- 
8, and the ruin of families. vent peoples? 
ming to the 
dice of improvident perſons, and the ruin of families, Coſts decreed to Sir Joha 
ardiſton. 


cannot do proper juſtice in this caſe, unleſs I decree 
to the defendant in the croſs cauſe ; I ſhall reſerve 
confideration of coſts in the original cauſe, till the 
r ſhall have taken an account of what is due to the 
endant in the original, for principal and intereſt, at 
rate of 4 per cent. on the ſums advanced by him at 
erent times. | 


e Archbiſhop of York and Doctor Hayter verſus Sir CK 122, 
Miles Stapleton and others, February 21, 1740. 


HE archbiſhop' of York was intitled in jure eccleſiæ, A leſſee of a 

to the rectory of Mitton in Yorkſhire ; and in 1733 i<Rtory for three 

ited a leaſe for three lives, to archdeacon Hayter, 2 mm 0 he bad 

e a derivative leaſe to one Taylor; and this bill is tiveleaſc, bringe 

bught by the archbiſhop and doctor Hayter, for an ac- 3 bill for tithe 
of tithes in kind, and to eſtabliſh the cuſtom of ſet- * Yes . 

zout of the corn in ſtooks or ſtacks. tom of ſetting 


out corn in 
u: lord Hardwitke held, the bill is properly brought, though the tithes are out in leaſe, 
prevent colluſion between a leſſce and occupiers. 


It was objected, that there is no foundation for this 
b becauſe doctor Hayter having made a leaſe to Taylor, 
not intitled to any account, and cannot maintain a bill 
elabliſha cuſtom of ſetting out in ſtooks or ſtacks, which 
{mere fight, ; | 


Lord Chancellor. I am of opinion the bill to eſtabliſh 
= is well brought ; and that the perſon who is 
Med to the inheritance is properly made a p not- 

| U 2 withllanding 


- 
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[ 137 ] 


A defendant 
muſt take ad- 
vantage of a de- 
fect in form by 
a demurrer, it 
is too late to 
object after he 
has anſwered. 


Evidence of an 
exemption de- 


pends on uſage, crown, and their grantees, in the ſame manner they w 
and a poſterior in the hands of the monaſtery at the time of the dik 


one is evidence 
of the antece- 
dent, for no 
other can be 


bad, 


Caſes argued and determined in the 


withſtanding the tithes themſelves were out in leaſe x; 
time for which the account is prayed ; for otheryi, : 
might introduce great inconyeniences by a colluſon 
tween the leſſees and the occupiers : and that a hill, 
be even brought, without praying an account, to ef 
a mere right only, appears from the common caſe of . 
for eſtabliſhing moduſes, and therefore ſhall dire ani 
to try the cuſtom of the ſtacks or ſtooks. | 


The courſe of proceeding in the court of Exchem 
is to decree an account of tithes from the filing of the l 
but it will be time enough when the cauſe comes bw 
after trial to ſearch for precedents here, in tithe 
though I know the rule of this court in general is, why 
an account is directed that it ſhall be carried down evay 
the time of the maſter's report, and not to the filing 
the bill only. 


The plaintiff could not properly amend his original li 
by filing new matter which has ariſen ſince the orig 
bill, but ought to have brought a ſupplemental bill; K 
then the defendant ſhould have taken the advantage of 
defect in form, by a demurrer, and it is too late to mi 
the objection after they have anſwered. 


Next, with regard to the matter of right, as to 
for which an exemption is inſiſted on, againſt a denn 
for tithes in kind, though the charge in the bill is gene 
yet in the anſwer you muſt ſhew the exemption of the pu 
ticular cloſes, which is not done in this caſe. The queſu 
of right is upon an exemption claimed of all the lands: 
did belong to the monaſtery of St. Mary, in the ney 
bourhood of York, which was one of the greater abbs 
diſſolved by the ſtat. of 31 H. 8, 


It is certain they are diſcharged in the hands of t 


tion: but the evidence of this exemption depends up 
uſage ; now it has been very rightly ſaid, that a poſten 
uſage is evidence of the antecedent, and has been am 
allowed ſo in cafes of this nature; for what other ef 
dence can be had ? 


It has been objected, there has been unity of poſſe 
of the lands and the tithes in the Stapleton family, and® 
occaſions the obſcurity, and accounts for the non- 
ment of tithes : but the ancient leaſe produced Þy 


det 


Time of Lord Chancellor Hardwicke. 


where there is a covenant that one of the 


att | 
is WW-tors of this family ſhall hold tithe free, is an an- 
n r to this objection. 


e next queſtion is, as to the real compoſition for 
„ meadow of about 200 acres, in which it is inſiſted 
eres, called tithe acres, are ſet apart in lieu of tithes 
the reſt, It is very natural to think that the deno- 
ation of tithe acres aroſe firſt from thoſe acres being 
apart from the reſt, in lieu of tithes ; and it is a ſtrong 
umſtance in favour of the defendants, to ſhew that this 
adow is exempt from tithes. 


t has been faid, and very rightly, a modus to take part C x 33 ] 
the tithes for the whole, could never have been at any A modus to 

je ſatisfaction for the whole, and has always been held a take 7 — of the 
d cuſtom : but in this caſe it is impoſſible to ſay, ve ag tg 
tether three hundred years ago five acres might be a ways been held 
ficient compoſition for the tenth part of the whole, * void cuſtom. 
| therefore the objection fails as to the inequality between 


e acres and two hundred. 


There are ſo many obſcurities, that the court cannot 
termine clearly, without directing a trial at law : for a 
will have much better opportunities of unravelling 
i difficulty from a view of the lands themſelves ; and 
boundaries, &c, will effectually quiet this queſtion. 


Firſt iſſue, as to the manner and method of tithing. 


decond ifſue, as to the exemption. 
Third iſſue, as to the real compoſition, 


1 23» 


tel and others verſus Montgomery, ſecond Seal after ,_ 
Hilary Tun, February 26, 1740. er ces, 


N iſſue had been directed to try the validity of the Lord Hard- 


will of Elias Turner, eſq. and a verdict was found Wicke thought a 
fa f th U: thi defendant maks 
your of the will; this court was afterwards pleaſed to ing a uſual de- 


e the defendant his caſts, on the cauſe coming back on poſit on peti- 
equity reſerved, upon his promiſing to give no fur- od ay 3 
trouble : ſince the firſt decree, the defendant has great hardſhi 
Weht his ejectment at law, and has alſo petitioned to 9n a plaintiff, 


we the cauſe reheard ; and likewiſe brought a bill here, — 


aging new matter diſcavered ſince the decree, in order (ation, 
prevent the plaintiff in the original bill, from getting his 
cre liened and inrolled. 


Mr. 


144 "Caſes argued aud determined in the 
Mr. Chute moved that the original plaintiff migh 
have time allowed him to anſwer the new bill, till thejg 
cauſe is reheard, becauſe this would give his client a 
portunity of inrolling the decree, and pleading it in bay 
the new ſuit. 


Lord chancellor denied the motion, becauſe he fom 

it the practice of the court, when he came to the ſeals, y 

allow the method of proceeding the defendant has take 

this caſe”; but ſaid, at the. ſame time, it was an extras 

hardſhip on the plaintiff, that he ſhould be obliged to x 

quieſce upon the defendant's making the uſual depoſit oc 

in caſe it ſhould he decreed againſt him upon the rehex: 

ing, which he thought was not an adequate compenſati 
and therefore will think of ſome rule which he will eh. 
1.139 J] bliſh for the future in caſes of this kind, or there new 
; will be an end of ſuits; and for the preſent, allowed th 
| defendant in the new bill, and plaintiff in the former, f 
weeks to plead, anſwer or demur *, | 


Cazx 124. Lowther verſus Carlton, February 27, 1740, 


A bill brought E * E plaintiff, who is intitled to the equity of n: 
33 demption in certain lands, has brought his hil 
fendant, who Againſt the repreſentatives of the marquis of Whanm 
had notice of who was the meſne purchaſer, and likewiſe againſt Carlton 
4 at Who was the puiſne purchaſer; the plaintiff has not repliel 
of the mai quis to the anſwer of the repreſentatives of the marqui d 
of Wharton, Wharton ; and the queſtion is, Whether they ſhould nd 


— 4 8 have been brought before the court as proper parties! 


22 _ Lord Chancellor. The repreſentatives of the marqui 
the repreſenta- of Wharton deny he had any notice of the plaintiff's t 


—— * 


* The 15th of October, 1741, lord Hardwicke made the follow 
order: That no ſupplemental or new bill, in nature of a bill of rent 
grounded upon any new matter diſcovered, or pretended to be dilcoven 
lince the pronouncing of any decree of this court, in order to the reverl 
or varying of ſach decree, ſhall be exhibited without the ſpecial leave 
the court firſt obtained for that purpoſe ; and unleſs the party exhibitng 
ſame, do firſt depoſit with the regiſter of this court ſo much money 35, Uf 
ther with the depoſit, by the rules of this court to be made, on obtainin 
re-hearing of the cauſe wherein ſuch decree was pronounced, will make! 

the ſum of fiſty pounds, as a pledge to anſwer ſuch coſts and damage 
; ſhall be awarded to the adverſe party, in caſe the court ſhall think * 
award any at the hearing of the cauſe on ſuch ſupplemental or ne“ 1 

And to the end all parties may take notice ef this order, it was die 

« to be entered with the regiſter, and ſet up in the offices of the dx 0 
« and Negiſter of this court.“ 


Time of Lord Chancellor Hardwicke. 145 


the time he purchaſed; and it is admitted on all hands yard, — 
W.: Carlton, who purchaſed of the marquis, had notice of dautt, or othos- 
title: now if I ſhould go an with this cauſe, I ſhould wiſe Carton - 
orive Mr. Carlton of the benefit he would have from the would be * 

Ence which is ſet up by the repreſentatives. of the mar- ffn. 

lis; it is like the caſes at law by warranty, &c. where 
defendant is allowed. to pray in aid the evidence of 
«her defendant, who has an intereſt in the thing con- 
ad, if it is of uſe or advantage to him in ftrengtbenjng 


5 own caſe. 


The plaintiff's offer of waiving his demand of an ac- 
unt of rents and profits, in the time of the marquis of 
harton, might have removed this objection with regard - 
theſe defendants, it there had not been a difficulty in 
other reſpect, the depriving Mr. Carlton of the benefit 
that defence which is ſet up by the repreſentatives of the 2 
prquis, namely, the denial of notice; and that brings it, 
| faid before, to the caſes of law, at praying in aid: and 
this reaſon his lordſhip allowed the objection, for want 
parties in,not bringing the repreſentatives of the marquis 
Wharton before the court. — | 


— 


Procter verſus Oates, February 28, 1740. [ 140 ] 
\ BILL was brought to redeem after the poſſeſſion of ALL. poſlel. 


a mortgagee from 1707 to 1732, the year in which ſian of a m 
bill was filed; the defendant, as it is a family affair, gagee fortwenty 
mitted by his anſwer to be redeemed, notwithitanding e Years. the 


length of time: lord chancellor ſaid, he ſaw no colour Rn — | 


Arqgui the redemption ; but ON the defendant's ſubmiſſion, he on n ; 


0 . dant's ſubmit - 
ed an account of what was due for principal, intereſt, aun 
d coſts, and directed the plaintiff to pay the ſame in fix — 2 
ths after the maſter's report; and thereupon the de- deemed. 
ents were to convey ; but, in default of the plaintiff's 
nt as aforeſaid, the bill was to be diſmiſſed with- 
{covered colts. | | | 
revell S C | 
| leave | N 
** Franks verſus Carry, February 28, 1740. Cazz 126, 
in HERE a lord of a manor brings a bill for quit- A bill for quit- 


make! rents, and an 


uno bents, and produces an account in order to ſupport ct pro- 
eh, it muſt be proved to have been the account of duced, it muſt 
e teward or bailiff, who, by marks againſt the particular be proved 10 

s dire; of rece; . have been a 

1 0 vt receipts, appears manifeſtly to have collected {card or bai- 
rand his name beſides muſt be placed at the bottom; lite, or is nor 


but 


— ä —— 5 


——— — — —— —— —— — — 


n negative in a bond, which the plaintiff inſiſts has been ſatisfied On 


146 N Caſes argued and determined in the 


evidence of but if there are not ſuch marks, nor any name of ſem 
Le. ow dbas or bailiff, it may be only a paper of rents drawn out of 
at law. book by a lord of a manor himſelf, for his own private uf 

and is not evidence of the payment here, any more thy 


would be at law. 


Casz 125, Sir Thomas Janſon, Bart. verſus Rany, March Þ 114 


mus 8 HE bill was brought to have execution ſtayed, 
— again a judgment obtained at law by the defendant, oj 


defendant's an- ſince 
ſwer is corrobo- 4 


rate? area: Lord Chancellor. Where a man comes to be relien 
cumſtances, it againſt a proper demand at law, it is not ſufficient to ſup 
is ſufficient io port an equity to have one ſingle evidence againſt the & 
h. fendant's negative in his anſwer, and this is the rule w 
doubtedly ; but the preſent is not this caſe, becauſe th 
evidence produced by the plaintiff does not reſt upon thy 
ſingle proof only, but it is ſupported and corroborated by 
great number of circumſtances which takes it entirely oi 


of the rule. | 


L 141 ] The caſe here is ſo ſtrong in favour of the plaintiff, ty 
I ſhall decree coſts againſt the defendant, both at law u 
in this court, to be taxed by the maſter, | 


Cas: 128. Stockdale verſus the South-Sea Company, March 5, 174 


When iz THE South-Sea company have no more right to enqui 


entered in the who is the true proprietor, when the truſt does nd 

rr than a lord of a manor into a right to a copyld 

. *%-2:4 Eſtate when no truit appears; for the perſon whoſe name! 
7 gar . a 

to them, the entered in their books, is, to all intents and purpote 


proprictor. with regard to the company, the proprietor. 


A court of equity will never decree a perſon to puri 
miſtake, or effectuate an act (which he had done thre 
ignorance) after he comes to the knowledge of the real 
of the fact. 


Which is the South-Sea company's caſe here, who ac 
under a miſtake with regard to this ſtock, as imagining u 
be the property of one perſon, when, in fact, it had ber 
transferred long ſince, and the property of another. 
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Grimes verſus French, the ſame day. Cats 129. 


HOUGH you pray general relief by your bill, you, You may at the 
may at the bar pray a particular relief, that is agree-, deaf ole, | 
ie to the caſe you make by your bill, but you cannot though by your 
u a particular relief which is intirely different from dil! yu have 

caſe, | | 4 a gencra 


As here, the bill is brought for an annuity or rent- 
ue of ten pounds per ann. left under a will, and the 
neil for the plaintiff pray at the bar, that they may 
pp the demand of this annuity, and inſiſt upon the land 
f, out of which the annuity iſſues; but the chancellor 
jed it, becauſe it came within the rule before laid 
wn. 


les verſus Wilcox, Barrow and Nutt, March 6, 1740. 


BILL was brought by Fletcher Gyles, bookſeller, 
1 for an injunction to ſtay the printing of a book in 
avo, intitled, Modern Crown Law); it being ſuggeſted 
the bill to be colourable only, and in fact borrowed 
batim from fir Mathew Hales Pleas of the Crown, only 
ne old ſtatutes have been left out which are now re- 
ed; and in this new work all the Latin and French quo- 
ons in the Hiſtoria Placitorum Corone are tranſlated into 
glih; and for this reaſon it is inſiſted the defendant is 
hin the letter of an act of parliament made in the eighth 

of queen Anne, c. 19. intitled, An act for encou- 
ement of learning, by veſting the copies of printed 
s in the authors, or purchaſers of ſuch copies, during 
term of fourteen years. g 


ef. 1.“ From and after the tenth of April, 17 10; 
de author of any book or books already printed, who 
ath not transferred to any other the copy or copies of 
uch book or books, ſhare or ſhares thereof, or the 
ookleller or bookſellers, printer or printers, or other 
ion or perſons, who ſhall or have purchaſed or ac- 
qured the copy or copies of any book or books, in order 
o print or reprint the ſame, (hall have the ſole right or 

"ty of printing ſuch book and books for the term of 
wenty=0ne years, to commence from the faid tenth of 
pril, and no longer; and that the author of any book 
Ir books already compoſed, and not printed and pub- 
iſhed, or that hereafter ſhall be compoſed, and his 
Wignee or aſſigns, ſhall have the ſole liberty of printing 

Ol. II. þ 4 6c and 


Caſes argued and determined in the 


& and reprinting ſuch book and books for the ten 
<« fourteen years, to commence from the day of fir ui 
<« liſhing the ſame, and no longer; and that if any at 
* bookſeller, printer, or other perſon whatſoever, f 
cc and after the tenth day of April 1710, within the ti 
& limited by this act as aforeſaid, ſhall print, reprint; 
« import, or cauſe to be printed, reprinted, or impor 
& any ſuch book or books, without the conſent of the w 
5 prietor or proprietors thereof firſt had and obtaing 
<« writing, ſigned in the preſence of two or more cred 
<« witneſſes, or knowing the ſame to be ſo printed, ox 
printed, without the conſent of the proprietors, f 
« fell, publiſh, or expoſe to ſale, or cauſe to be 
<« publiſhed, or expoſed to ſale, any ſuch book or hat 
& without ſuch conſent firſt had and obtained as aforel 
£ then ſuch offender or offenders ſhall forfeit ſuch be 
* and all and every ſheet and ſheets being part of iy 
© book and books, to the proprietor or proprietors of t 
« copy thereof, who fhall forthwith damaſk and m 
< waſte paper of them: and further, that every ſuch! 
fender or offenders ſhall forfeit one penny for every i 
& ſheet which ſhall be found in his or their cuſtody, at 
« printed or printing, publiſhed or expoſed to fale, « 
<« trary to the true intent and meaning of this act; thei 
« moiety thereof to the queen, her heirs and ſucceſk 
4 and the other moiety thereof to any perſon or peri 
that ſhall ſue for the ſame, to be recovered by acta 
debt, bill, plaint or information.“ 


Mr. Browning, council for the plaintiff, cited theo 

of Read verſus Hodges before lord Hardwicke, as a cal 

int, that was an attempt to prejudice the author d 

L 143 ] Life of Czar Peter the Great, bypubliſhing it in one du 
which was word for word the fame with Mottley's, ( 

ſeveral pages left out together which had appeared in 

three volumes. 


Lord Chancellor. The caſe of Read verſus Hot 
was upon a motion only, and at that time I gae! 
thoughts without much conſideration, and | 
not lay any great weight upon it, 


The ſtatute of As to what has been ſaid by Mr. attorney-general of 
8 Anne, c.19. act's being a monopoly, and therefore ought to receives 
8 conſtruction, I am quite of a different opinion, and 

in authors is Ought to receive a liberal conſtruction; for it 1s 
not a monopoly, from being a monopoly, as it is intended to 4 


Time of Lord Chancellor Hardwicke, 


arty of books in the authors themſelves, or the pur- 
Laſers of the copy, as ſome recompence for their pains 


prld. , 


The queſtion is. Whether this book of the New Crown 
, which the defendant has publiſhed, is the ſame with 


ich is now the property of the plaintiff ? | 


Where books are colourably ſhortened only, they are 
loubtedly within the meaning of the act of parliament, 
are a mere evaſion of the ſtatute, and cannot be called 
abridgement. 


But this muſt not be carried ſo far as to reſtrain perſons 
m making a real and fair abridgment;* for abridgments 


of , with great propriety, be called a new book, becauſe 
of only the paper and print, but the invention, learning, 
judgment of the author is ſhewn in them, and in many 


es are extremely uſeful, though in ſome inſtances preju- 
al, by miſtaking and curtailing the ſenſe of an author, 
[ ſhould extend the rule fo far as to reſtrain all abridge- 
nts, it would be of miſchievous conſequence, for the 
ds of the learned, les Journals de Scavans, and ſeveral 
ers that might be mentioned, would be brought within 
meaning of this act of parliament. In the preſent caſe 
merely colourable ; ſome words out of the H/toria 


r 


the On s bill praying an injunction againſt an edition by Mr. Newbery of 
a cat bridgment of Dr, Hawkeſworth's Voyages, the lord chancellor Apſley 
of opinion, that this abridgment of the work was not any violation of 


athor's property whereon to ground an injunction. That to conſtitute 
we and proper yr ment of a work, the whole muſt be preſerved in its 
and then the act of abridgment is an act of underſtanding employed in 
ing a large work into a ſmaller compaſs, and rendering it leſs expenſive, 
more convenient both to the time and uſe of the reader; which made an 
va: in the nature of a new and a meritorious work. That this had 
cone by Mr. Newbery, whoſe edition might be read in a fourth part 
de time, and all the ſubſtance preſerved; and conveyed in language as 
lor better than the original, and in a more agreeable and uſeful manner. 
t he had conſulted Mr. Juſtice Blackſtone, whoſe knowledge and ſkill 
s profeſſion” were univerſally known, and who, as an author himſelf, 
done honour to his country. That they had ſpent ſome hours toge- 
aud were agreed, that an ab. idgment, where the underſtanding is em- 
© fary and unintereſting circumitances, which 
er deaden the narration, is not an act of plagiariſm upon the original 
* dor againſt any property of the author in it, but an allowable and 
nu work; and — this abridgment of Mr. Newbery's falls within 
ons and defcriptions, Therefore the bill praying an injuction was 
. Vigc Lofft's Reports, 775. 


X 2, Placitorum 


Matthew Hale's Hiftor. Placit. Corone, the copy of 


but ought to 
receive the mo 


liberal 
414bour in ſuch works as may be of uſe to the learned — 


Books colour - 
ably ſhortened 
only, are within 
the meaning of 


the act. 


An abridgment 
fairly made is a 
new book, be- 
cauſe the judg- 
ment of the au-. 
thor is ſhe wn 


in it. 


read over, which to judge between them, whether the one is only a com 


I 59 | Caſes argued and determined in the 


Placitorum Coronæ are left out only, and tranſlations en 

inſtead of the Latin and French quotations that are diſye 

through fir Matthew Hale's works; yet not ſo flagruty 

the caſe of Read ver/us Hodges, for there they ſeſt q; 

whole pages at a time; but I ſhall not be able to determi 

F 144 ] this properly, unleſs both books were read over, and i 
caſe fairly ſtated between the parties, | 

This is not a Mr. attorney-general has ſaid, I may ſend it to lay 
caſe proper for be determined by a jury; but how can this poſſibly x 
Me ng fora done? it would be abſurd for the chief juſtice to ſit w 
1 1 wn, hear both books read over, which is abſolutely neceſſyy 


is neceſlary, from the other. 


where one is ne 
only a copy The court is not under an indiſpenſible obligation i th: 
from the other. ſend all facts to a jury, but may refer them to a maſter, ily 
ſtate them, where it is a queſtion of nicety and difficuW th 
and more fit for men of learning to inquire into tino 
common jury. s 1 
The parties | | 


ought to fix on This, I think, is one of thoſe caſes where it would 
two perſons of much better for the parties to fix upon two perſons 
— N learing and abilities in the profeſſion of the law, who wa 


pare the books, accurately and carefully compare them, and report the 


and report opinion to the court. 

their opinion, 

The Houſe of The Houſe of Lords very often, in matters of accou 
Lords, in mat- which are extremely perplexed and intricate, refer it 
ters of 2ccount two merchants named by the parties, to conſider the c 
— reſer it — and report their opinions upon it, rather than leave it 
two N jury; and I ſhould think a reference of the fame kind, | 
parties, t5 con. {OMe meaſure, would be the propereſt method in the pt 

der the caſe, ſent caſe. 


and report their opinions upon it. 
Cazz 131. Gratwick verſus Simpſon and Moore, March q, 174% 


2 2 THE judges have laid down now as an invariable ul 
tes that if there be no demand for money due ud 
for twenty years, bond for twenty years, * that they will direct a jury to 
233 it ſatisfied from the preſumption ariſing from the lengid! 
fad it ſalisſied. ume. 2 


— — * 88 


— — Ü—— 


„In the caſe of Rex verſus Stephens, 1 Burr, Rep. 434 lord M " 
ſaid, that there was no direct and expreſs limitation of time, when ; 
ſuould be ſuppoſed to haye been ſatisfied ; the general time indeed vun 
monly taken to be about twenty yeary; but be had known lord Ray 
Jeave it to a jury upon eighteen years, Ven 


Time of Lord Chancellor Hardwicke. 
Vernon verſus Blackerby, March 10, 1740. 


ORD Chancellor. This is one of the moſt extraor- 


1 dinary bills I ever remember; and there is no founda- 
mT or relief either in law or equity: it is brought againſt 
18 | Blackerby, who is nothing but an officer under the 


\miſſioners for building the fifty new churches. 
t would be abſurd if a bill ſhould lie againſt a perſon who 


cor y power, 


t has been inſiſted by the plaintiff's counſel, that it is 
neceſſary to bring the commiſſioners before the court, 
that it is very ſufficient to have the treaſurer Mr. Blac- 
by who iſſues out the money: and they have compared 
the caſe of the Bubble, in the year 1720. But this & 
no means like that caſe ; for there although ſeveral per- 
were intereſted, yet they lodged a general power and 
ority in ſome few only, and therefore to avoid inconve- 
ce om making ſuch numerous parties, this court re- 
ning them to thoſe particular perſons who were intruſt- 
mth this general power. The ſeveral parts of the relief 
ed are theſe : 


rſt, That the defendant ſhould pay the intereſt of 
ol, from Michaelmas 1730, to the Michaelmas follow- 
, Which 1s prayed to be paid out of the groſs fund given 
the firſt of the late king, before it was veſted in South- 
annuities, | 

detondly, That the plaintiff may be paid intereſt from 
ly-Day 17 33 to the Michaelmas following out of the 
i of 30007, 


14-8 birdly, That intereſt may be paid out of the reſidue 
le nil — 42 in land. 
w to the queſtion, Whether the plaintiff is come into a 


fer court ? I am of opinion he is not, for it never was 
ntention of theſe acts of parliament, that he ſhould 
be into ordinary courts. of juſtice ; and I may compare 
o acts of parliament which give toll, or turn-pike 
8: the commiſſioners are to determine any diſpute ari- 
> Upon theſe acts. But ſuppoſe I was not to make 


[new churches, The proper method even then would 


conſtruction upon the ſeveral ſtatutes relating to the 


151 


Ca 1 132. 


It never was the 
intention of the 
act for building 
the fifty new 
churches, that 


there ſhould be 
a ſuit in the or- 

dinary courts ef 
> Juſtice; the com- 
nly an officer, and ſubordinate to others, and has no miſſioners are 


the perſons to 


determine any 


1 1451 


have 


152 "Caſes argued and determined in the 


have been to move the court of King's Bench tf 
granted a mandamus. 


Ifthe commiſ- For if the commiſſioners or their officers do any th 
— improper, the court of King's Bench will oblige then 
proper, the make a return to the mandamus. 
court of King's 

Bench will grant a mandamus, 


The commiſho- But as the acts of parliament expreſsly direct tha 
323 * commiſſioners ſhould account for the diſtributions of U 

[ 146 ] branch of the revenue before the auditors of the tea 
account before if there is any grievance there can be no relief, but wy 
the auditors of an application to a court of revenue 3 for if I ſhould d 
. an account before a maſter, the two accounts would di 
any grievance, nor do I know any thing that could give me a juriſdi 


1 unleſs there were ſome fraudulent circumſtances. 
applying to 
a court of revenue. 


ho ſeveral '-5y I am of opinion all theſe ſeveral acts of parliament m 
matter? muſt be be taken together, or otherwiſe it would be a molt inc 


ken together, fiſtent ſyſtem. 


10 2. Anne, c. 11. ſect. 7. ſays, © The money ſo u 
c iſſued as aforeſaid ſhall be paid unto ſuch perſon or 
« ſons, not being of the number of the commiſſions 
<« for the ends and purpoſes aforeſaid, as her majelty, \ 
<< heirs and ſucceſſors, ſhall from time to time direct ora 
point, to be the treaſurer or treaſurers on this bell 
and ſhall be received by him or them by way of imm 
and accounted for only by ſuch treaſurer or treaſum 
* and ſhall be diburſed, expended and applied, by i 
<< treaſurer and treaſurers reſpectively, according to i 
orders and warrants as he or they ſhall receive from! 
*« commiſſioners, or any five or more of them, for a 
any of the uſes by this or the former act preſcribed 
* allowed, and not to any other uſe, intent or pur! 
« whatſoever ; which ſaid treaſurer and treaſurers ſhall 
reſpectively accountable in the Exchequer for the lan 


I read this clauſe relating to the treaſurer, to ſhev t 
it is clear he could not iſſue a penny without a previous® 
der from the commiſſioners. 


| 1 8 2. fiat. 2. 23. ſec. 2. & 4+ relates to the 1 in ö 
nance of the miniſters of the fifty new churches. in 


3 G. 2. c. 19. ſec. I. enacts, cc that the ſum of zoo VN 
* of lawful money of Great Britain, &c. ſhall be al | 


Time of Lord Chancellor Hardwicke. 


and appointed for and as the ſhare and intereſt which the 
rector for the time being of the ſaid new pariſh church 
in or near Bloomſbury market ſhall have or be intitled to 
out of the ſame monies ; and the treaſurer for the tune 
being is hereby required by and out of the firſt monies 
which are or thal be iſſued to him, as ſoon as conveni- 
ently may be, to lay out and diſpoſe of the faid ſum of 
30001. or any part thereof, according to ſuch orders and 
+2rrants as he ſhall from time to time receive from the 
-ommiſſioners, any five or more of them, in purchaſing 
lands, &c, to be conveyed to and ſettled upon and to 
the uſe of the ſaid new church. for the time being, 
and his ſucceſſors in the ſaid church for ever, for and 
towards his and their maintenance, to be laid out in 
the mean time on real ſecurities, or in the publick 
funds, and the intereſt and produce to the rector.“ 


There is ſome variation in the penning of this act, but C 147 J 
t ſuch as to create any difference in the authority or power 
the commiſſioners. 


For if there had been no ſuch clauſe of orders and war- Nothing can 
opinion, from the general tenor of thoſe acts of parlia- TS. 
that nothing could have iſſued by order of the trea- vious one from 


oners, 


If this be ſo, then with regard to the other relief that it 
yed as to the dividend on the South-Sea annuities, 
Lady-day 1733, to September the 5th following, 
treaſurer being an officer only, and obliged to pur- 
the directions of the commiſſioners, though poffibly 
order might not be wanted for every particular ſum, 
for every half year's dividend there certainly ought to 
one, 


| ſhould think the commiſſioners only, and not the 1t is improper 
wurer, ought to have been parties; for it is abſurd to 2 
& 2 perſon. who acts miniſterially, the ſole party. I minillerialiy 
e that it was the intention of the legiſlature, that if only, a ſole 
money could not be laid out in land before 17 30, P.. 
the miniſter for the time being ſhould not be without 
nantenance, and that it ſhould have been paid out of 
grols produce. But here was no miniſter ; for doctor 
don Was not intitled till February 1730, and yet he 
d intereſt from the Michaelmas before; but the plaintiff 
" 2000899 uucaſonable as to aſk for the time that he was not 


Ale | miniſter, 


«K 2 


ts under commiſſioners hands, I ſhould till have been 'fe by orderof 


er without a previous order from the commiſſioners. the commiffi- 


[ 148 3 


C481 133. 


\ 


Caſes argued and determined in the 


miniſter, from the Midſummer before: it is moſt zb 
that a new rector ſhould expect to diminiſh a * fund 
before he was actually inſtituted, or in any ſort of poſſeſa 
whatever. 


| When there are ſales of South-Sea ſtock in this coun, f 
it is ſold during the running of a dividend, and before 
half year is complete, it cannot be ſeparated. 


The money has been laid out in land, and therefore k 
impoſſible to have the very money, unleſs I would decree; 
fale of ſo much of the lands; and according to the opinin 
J have already given, this ought not to be done withouty 
order of the commiſſioners : nor will I direct a ſale of py 
of the annuities to raiſe the ſum prayed by doctor Verna 
unleſs I had the commiſſioners before the court, 


The cauſe was ordered to ſtand over for want of part 
upon the plaintiff's paying the coſts of the day. 


Lloyd and Jobſon verſus 1 and others, in the pape 
rebearings, March 12, 1740. 


OHN STAMP being ſeiſed of a conſiderable i 

eſtate, and poſſeſſed of a large perſonal eſtate, madeh 
will dated the 28th of March 1721, and afterwards aol 
cil of the roth of October 1721, and appointed 'Jok 
Houſe and John Spillet his truſtees, to ſee what he h 
done in his lifetime be continued as he ordered, and the 
gave his couſins Anne and Mary Jobſon 151. a year a-pit 
during their lives, and directed his truſtees to improve: 
his eſtate to the beſt advantage, and that the yearly pra 
thereof ſhould be given to and for the yearly maintenan 
of ſuch miniſters, as were called by the name of Preſbyt 
rian and independant miniſters, that do not receive abo 
401. 2 year for their preaching : the teſtator afterwal 
added Richard Froome to the other two truſtees, and 
the th of December 1721, there was an indenture of 
leaſe duly executed between John Stamp, of the one pil 
and Houſe, Froome, and Spillet of the other part, vim 
ſing that Stamp, as well for and in conſideration of the! 
tural love and affection which he bore unto his coul 
Houſe, Froom, and his friend Spillet, and alſo in conſis 
ration of 105. paid by them, granted to them ſeveral 8 
ſuages and farms therein mentioned, to hold to them, 
heirs and afligns, to the uſe of them, their heus Me 
alligns for ever; provided always, &c. that if > 
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uld- at any time during his life tender to pay to Houſe, 
104. on purpoſe to make void the ſaid deed and the 
res thereby conveyed, then the deeds and the eſtates 
ereby limited ſhould be void. John Stamp did alſo exe - 
te a deed-poll of his perſonal eſtate to Houſe, Froome, 
| Sdillet, * dara Stamp, in conſideration of 105. 

„ bargained and ſold to Houſe, &c. 


Flies, that Stamp ſhould have the rents and profits of 
premiſes during his life, for the maintenance of himſelf 
{ family, and a power was reſerved to Stamp to make 
d this deed by any deed or writing, and to diſpoſe of the 
iſes as he ſhould think fit; and he had power allo to 
joke the leaſe and releaſe. 


The bill is brought by the plaintiffs as heirs at law to 
Stamp, and the end of it is, that the defendants ma 
vey John Stamp's real eſtate to the plaintiffs and their 
and account for the rents and their ſhare of the per- 
ul eſtate, and deliver up the deeds of bargain and ſale, 

| leaſe and releaſe, and the title deeds, 


z cod defendants inſiſt on their right to the real and [ 149 7 
Je enal eſtate by virtue of the will and conveyances of 
ic k Stamp, and in regard it is by his will declared that 
is heirs ſhould commence any ſuit relating to his will, 
t then it ſhould be void: they ſubmit to the court, 
ove WF if the plaintiffs had any title to their annuities of 
prob 1 each, they have forfeited the ſame by bring- 
ut, 


rt, with regard to the perſonal eſtate : I am of opi- y.....1 lose 
where ate no grounds for the preſent plaintiffs to be and affeGion is. 
nd F< according to the prayer of their bill. For here ver N 
alignment, or bill of ſale of all his goods and chat- % UH. 


> of 

p. nud all other his ſubſtance whatſoever, moveable or mount to a co- 
wi ovaable, quick or dead, to his truſtees during his life, ery by Bene 
tene maintenance of himſelf and family, with another n eher con: 

count ie to revoke the uſes of this deed by any other deed fideration ap- 


conan, or even by cancelling without any form or ce- Peer. 
whatſoever, A man makes a will antecedent to a 
> which he has given away all his perſonal eſtate to 
eirs 1 table uſes. Now whether a man after a will made 
s 2 truſt In what was his perſonal property before, 
ol. Il, A or 


10 Caſes argued and Attermined in the 
or acquired after, the will is ambulatory, till his dent 
and therefore as to the next of kin, there is no pete 
that the perſonal eſtate is diviſible under the ſtatute of d 
tributions. | r e 

Secondly, As to the legal eſtate, whether it will paß h 
the leaſe and releaſe without a conſideration. _ 
Now there are no grounds whatſoever to ſay that i 
legal eſtate did not pais by the leaſe and releaſe. For tx 


conſiderations in it are ſuch as will operate by way of tral; 
mutation of poſſeſſion. | 


In the firſt place, here is a confideration expreſſed of n 
tural affection to two perſons, who are not diſputed to 
nearly related to the grantor ; and here is likewiſe th 
conſideration of 10s. but there is no manner of doubt th 
eſtate would have paſſed even without the laſt pecuniy 
conſideration, under the ſtatute of uſes ; for natural log 
and affection is very ſufficient to create a uſe, and u 
amount to a covenant to ſtand ſeiſed, though no othe 
conſideration appear. But then it has been infiſted, her 
is not a ſufficient conſideration to paſs the beneficial inter 
in this eſtate. 


[ 1 5o ] The conſideration of 10s. it is ſaid, is only a form in tif 
th conveyance, and not ſufficient of itſelf to paſs the ett 
neither will the conſideration of natural love and affect 

alone paſs it. But I do not think theſe obſervations m 

terial in the preſent caſe. Confider how it ſtood at con 

mon law before the ſtatute of uſes ; there was no necelli 

then that thers ſhould be any conſideration expreſſed 

paſs the eſtate. 


Uſes were intro- As for inſtance, in the caſe of feoffments, there wal 
. duced, during conſideration at all mentioned in them, and yet the 
the conteſts be- paſſed by them from the operation of law. 


tween the two | 
wry puck: Lang In proceſs of time, for the ſake of avoiding forteti 
to avoid forfei- to the crown, when the conteſts aroſe between the 
— _ 2 houſes of Vork and Lancaſter, and likewiſe to avoid wall 
mole —— * ſhips, both of them with a fraudulent intention to d 
are now. the crown and the lord of what the law gave them, © 
were introduced, and were exactly the ſame with 1 
truſts are now, and I wonder how they ever came ie 
diſtinguiſhed. 


The doctrine of a reſulting uſe firſt introduced the! 
tion that there muſt be a conlideration expreſſed in the® 


ue of Lord Chancelor Hardwicke: 1567 


e feoffment, or otherwiſe nothing could paſs, but it 

ould refult to the feoffor. And ſo it is inſiſted on here, 

at though the legal eſtate paſſes by the ſtatute of uſes, yet 
beneficial intereſt will not paſs, as there is not what 

court calls a valuable conſideration, and conſequently 

re js a reſulting truſt for the heir. 


| am now bound down by the ſtatute of frauds and per- Nothing is a re- 
ries, to conſtrue nothing a reſulting truſt, but what are — 1 
ere called truſts 1 of law; and what are of frauds and 
oſe? Why rt, When an eſtate is purchaſed in the p*1juries but 

f one perſon, but the money or conſideration is bet are called 
0 me 0 pe 5 y ſo by operation 


en by another; or ſecondly, Where a truſt is declared law. 


I ly as to part, and nothing ſaid as to the reſt, what re- 
& ins undiſpoſed of reſults to the heir at law, and they 
not be faid ta be truſtees for the reſidue. 


do not know in any other initance beſides theſe two, how us 
: _ . 7 $ purcnaied in 
here this court have declared reſulting truſts by operation Pe 


law, unleſs in caſes of fraud, and where tranſactions perſon, and the 
been carried on mala fide. * money is paid 


by another, he 
| a reſulting truſt; or where it is declared only as to part, and nothing ſaid as to the reſſi 
Wered at remains undiipoſed of reſults to the heir at law. - 


But in the preſent caſe there is no fraud at all in the 

ntees, but a ſcheme in the plaintiff's anceſtor to ſe- 

re the charity at all events, ſuppoſing he ſhould revoke 
will. Þ 


It has been ſaid that it was not the intention to give this [ 151 } 
te to the defendant, and conſequently the heir at law is The heir at law 
titled : for the heir at law does not want an expreſs in- ks quo. v prog 
htion ; and it is certainly ſo in the caſe of a will, but it tention to take 


d . by a will, tho“ 
dtherwiſe with regard to a deed. R 


with regard ta 


er there, ſince the ſtatute of frauds and perjuries, the M1" 5 
es are exactly drawn with regard to reſulting truſts, and 
heir at law muſt ſhew- an expreſs truſt for him in or- 

r to intitle himſelf, 


he 

| A man that. conveys a truſt to another, and barely for 

oel, or for the uſe of his heir at law, does not gene- 

u, WY inſert a power of revocation, as has been done in the 
lent caſe, | 


Upon the whole, I am of opinion that the legal eſtate 
| well paſs, and the beneficial intereſt likewiſe ; nor do 
Klieve there was any intention that there ſhould be a 
ulting truſt for the heir at law, but the whole de- 

| Y 2 ſign 


defendant, tho? 


1.58 Caſes argued and determined in the 


ſign of the plaintiff's anceſtor was to ſecure the chen 
all events. | 


Lord Hardwicke therefore ſaid, he ſaw no cauſe to wil 
the decree of the 8th of November 1734, and orders! 
fame ſhould be affirmed ; but declared that the plan 
the heirs at law of John Stamp, were intitled to the m 
annuities of fifteen pounds each, deviſed to them by iy 
teſtator for their lives, and directed the arrears and gry 
ing payments to be paid to the plaintiffs, | 


Carr 134 Wilkins and his Wife verſus Hunt, the ſame di; 


An adminiſtra- Ln Chancellor. It is not a rule in all caſes, thy 
— 1 ſhould charge an adminiſtrator with intereſt on 
chargeable with count of perſonal eſtate, 
intereſt on ac-= 
count ot Pc But here has been poſſeſſion of a perſonal eſtate int 
e. hands of an adminiſtrator for thirty years, and pan 
it was out upon a mortgage, which produced intend 
but however this point muſt be deferred till the maſter, 
made his report. 


Tt is not an in- As to the caſts, let all parties have it to the time of t 


— hearing, and reſerve the conſideration of other coſts f 


ſtrator ſhould after t maſter's report, far it is by no means an it 
be allowed coſts variable rule that an adminiſtrator ſhall be allowed tha 


at all events. 


at all events, 
F 152 ] Baxter verſus Wilſon, the ſame day. 
en 35: FFAHOUGH a defendant in a cauſe has made deff 
2 decree com- you muſt notwithſtanding make a decree compit 


picte againſt = and abſolute againſt him, before you can petition for 4 
he has made a Bearing, and ſerving him with notice of the order, ſu 
default, before rehearing is not ſuffetent; but though the chancellor 
Jon for Ie. this defect diſmiſſed the petition for rehearing, withol 
hearing, | any pr judice to any new petition in caſe the party [no 
| be adviſed to it, after the decree is perfected, yet he 0 
not order the depoſit to be divided among the parte 
wha appeared before him on the preſent petition, becdl 
there is nothing done upon it one way or other. 
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les verſus The Attorney-General, March 14, 1740, Cazz 136. 


late duke of Wharton on the 24th of March An annuity 
_ by deed-poll under his hand and ſeal, “con- ons - rag 
fidering that the public good is advanced by the en- ton to doctor 
couragement of learning, and the polite arts, and be- A1 
ing pleaſed therein with the attempts of doctor Voung; the public — 
in conſideration thereof, —_ pt Fs ＋ he bore him, — advanced ow 
did give and grant unto the ſai or an an- _ 
ly of 2 hold during his life, er of all and 3 1 3 
every his manors, meſſuages, lands, tenements and lie- fideration like- 


reditaments, to be paid him or his aſſigns half yearly, ite of the love 


he bore him; 

uu or quarterly, with a clauſe of diſtreſs in caſe of non- this is not a le- 
ayment.“ gal conſidera- 
N paym tion, nor docs 


By an indentyre dated the roth of July 1722, inrolled it amount 10 4 
Chancery, and made between the ſaid Philip duke of 233 
ſharton of the one part, and doctor Young of the l. 
er part, reciting the above deed- poll, and alſo re- 

ing that the ſaid duke was indebted to doctor nou 

the faid annuity in 250/. to Midſummer laſt, an 

bin 100/, more, making 350/. and alſo reciting that 

> faid doctor Young had, at the duke's ſpecial in- 

ce and requeſt, quitted the ſervice he was in, in the earl 

Exeter's family, and thereby loſt an annuity of 100/. and 

d reciting that the ſaid duke, being willing to make the 

doctor Young ſome amends for his ſaid loſs in quit- 

the earl of Exeter's family, had propoſed to give him 

rther annyity of 100. to be paid quarterly in lieu of 

laid 3507. and of his ſaid loſs in quitting the earl of 

eter's Lui; it is witneſſed, that in conſideration, &c, 

duke did give, grant, bargain and ſell to doctor 

ung one other annuity of 100/. beſides the ſaid annuity 

ed by. the above-mentioned deed poll, to hold unta 

kid doctor Young and his aſſigns during his life, clear 
ncumbrances ; and the faid duke did thereby charge 

bis manors, &c, he was intitled to in law or equi- 

mth the ſaid two annuitics of 1007. each, payable 


ple 
r4 
„ (a 
Nor f 
withol 


- the 


Py 2 deed dated the 12th of July 1722, the duke | 153 J 
es the lands in truſt to Mr. juſtice Denton, &c. with 

2001. annuity of doctor Young, A bill brought by the 

e of Wharton's judgment creditors in Hilary Term 

22; in Auguſt 1723 there was a decree for a ſale of 

truſt-eſtates, and that the money ariſing therefrom 


Uq be paid to the creditors according to their proces 
; all 


160 


ment and other creditors provided for by the faid dec 


likewiſe the duke of Wharton's giving him a bond d 


| truſtees hands to pay the bond debts, and that the clin 
of doctor Young is to be conſidered as à gratuily i 


Caſes argued aud determined in the 


and the reſidue to the duke. Doctor Young in his exam, 
nation on the 4th of February 1730, before the mate 
ſets forth at large the conſiderations of the annuities; wy 


the it of March 1721, in the penalty of 12008. c 
noned for the payment of 6001. in confideration of his ti 
ing ſeveral journies, and being at great expences in og 
to be choſen àa member of the Houſe of Commons af 
gdefire of the ſaid duke, and in. conſideration of his gig 
up two livings of 200. and 4ool. per ann. value, in f 
= of All Soul's college, on the promiſes made by th 
aid duke, of ſerving and advancing him in the worl 
On the 26th of April 1740, the bond creditors of ff 
late duke of Wharton brought their bill, ſetting forth th 
decree in the former cauſe ; and inſiſted that all the ju 


had been paid, and that there remained ſufficient in t 


mands, a 
The maſter on the 16th of December makes a report 
doctor Young's demands, and ſtates the ſeveral fatts 
fore-mentioned relating to the two annuities and the bond 
and fays that he did not find any pecuniary confideratid 
either for the bond or the annuities ; and alſo ſtates th 
ſeveral of the creditors of the late duke for money real 
lent him are ſtill unpaid; and therefore, whether the i 
demands of doctor Young amounting to 3651. ſhould! 
place of any of the debts ſubſequent in time, which 0 
for a conſideration in money, he ſubmits to the judgma 
of the court. 1 h 

Lord Chancellor. F cannot determine now how 
doctor Young is to be preferred to general creditors ( 
poſtponed, who are not parties to the decree, as they 
not before the court. The grant of his firit annuity 
conſideration that the public good is advanced by thee 
couragement of learning and the polite arts, and of 6 
duke of Wharton's being pleaſed with doctor You 
attempts therein, and in conſideration likewiſe of f 
love he bore him. The ſecond annuity is on con6 
ration of the duke's being indebted to doctor Youl 
in the ſum of 350/. and in conſideration of the 00 
tor's leaving my lord Exeter's ſervice, and the 


loſing an annuity of 1000. per ann. during his lite, " 


preſent only, and ought to be poſtponed to their & 


Tims of Lord Chancellor Hardwicke. 165 
, earl of Exeter had before agreed to ſettle upon him. 

s to the 3 I am of opinion, that it is not a 

l conſideration; for though it may be a very good in- 

Lement to a perſon for his doing it, yet it will not 

ount to a valuable conſideration in the eye of the law. 


But then doctor Young, in his examination before the Giving up'a pe- 
aſter, ſwears that he quitted the Exeter family, and re- * dene 
ſed the 1007. per ann. annuity, which had been offered 9 Ig 
m for his life, provided he would continue as a tutor to granted, a- 

4 Burleigh, and this merely upon the preſſing ſolicita- . 
ns of the duke of Wharton, and the aſſurances he gave —— ib 
of providing for him in a much more ample manner. much as a 
this be the truth of the fact, and it is nowhere contra- _ 22 | 
fed, it does certainly amount to a valuable conſidera- the time, * 
n. For it has been truly ſaid that it will equally ariſe, 

ere a perſon gives up a certain pecuniary advantage at 

time of the grant, as where a ſum of money is ac- 


ally paid down at tae time. 


And though the grant of the firſt annuity may be vo- There being ar- 
fin ] h . al . h ſ d ill al rears due on the 

tary, taken ſingly, yet the recital in the ſecond will alter gig annuity, the 

nature of it, and turn it into a valuable conſideration ; promiſing not to 

as there were arrears on the firſt, there is no doubt but — bod hw 

$ was a juſt and lawful debt, and the promiſing not to (4eraiton, and 

for thoſe arrears was a good conſideration ; and from from that time 


t time the firſt annuity ceaſed to be a voluntary grant. it <<a{<d to bea 


voluntary grant. 


he borid can never be ſupported in any other light 
n a voluntary one, for it is recited to be given in conſi- 
ation of doctor Young's being at a very great expence, 
en he was candidate for a ſeat in parliament, | 


cannot conſider this as a valuable conſideration, for The expence 2 
nor Young cannot be ſuppoſed to be a candidate for a Fetſon was put 
in the H ſl f E he 0 b to in ſtanding 
mn the Houle of Commons upon any other view but for member of 
ing his country ; and the part the duke of Wharton parliament, is 
in the affair can be conſidered no otherwiſe than as a ved Av" 1-0 


re or requeſt at moſt. ſupport a bond 
he dates” 5 ' given for that 
Octor's annuities were by lord chancellor directed purpoſe. 


de paid out of the money remaining in the hands of the | 1535 
des, and which aroſe from the ſale of tne truit-eſtates, | 
5 not to diſturb any payments that have been already 
15 and which are comprized in the ſchedule to the 

78 report that was conwrmed in 1729. 
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162 Cafes argued and determined in the 


which the plain- 


Cart 137. Kawpſhire verſus Young, March 16, 1746, 


The court of N award was made a rule of the court of the King 


b Bench, according to à ſubmiſſion for that Purpds 


_ AY 2 i attachment "_ been granted for not obeying f 
partiality © | ; 
arbitrators, 3% The plaintiff here has brought a bill ſuggeſting 


the award w* and corruption in the arbittators, and praying that 8 


court there, award may be ſet aſide. f 


tiff tnight have The defendant pleads the award in bar to the plant 
Dt why bill, and inſiſts it is a fair and juſt award. 


Lo chancellor faid to the plaintiff's counſel, Why 
the non-perfor- you not proceed in the court of King's Bench, the prog 
mance of the court to examine into the partiality and corruption of 
award ſhould 4. ; . 

pot be made ab. bitratots which you might have done, by ſhewing cauk 
fulute, why the rule for an attachment on the non-performance 


the award ſhould not be made abſolute. 


I remember, faid his lordſiſip, but one inſtance in th 
court of a bill brought for this purpoſe, which was int 
caſe of John Ward. 


But as the anſwer of the defendant to this bill is ve 
looſe and general, and there is an expreſs ſubmiſſion t 
amend any errors which the arbitrators may have made 
reſpect to the mutual accounts delivered in to them | 
the parties : let the plea ſtand for an anſwer, with libe 


to except. 
Cazz 138, Cottington verſus Fletcher, the ſame day. 
The plain, R. Cottington, who was formerly a papiſt, while! 
n was of the Romiſh perſuaſion aſſigned an advowi 
aſſigned an ad- 


vow ſon to the to the defendant for the term of ninety- nine years. 
defendant for 
the term of ninety-nine years; and having conformed, has brought his bill for a re-aly 
ment of the term, ſuggeſting he had only aſſigned it in truſt for himſelf, and-to avoid 
penaltics of the ſtatute of 3 Jac. and 1 W. & M. 
The defendant pleaded the ſtatute of frauds and perjuries in bar to the diſcovery, but 
his anſwer admitted that the advowſon was aſſigned to him for the purpoles charged 
the bill. | 
Lord Hardwicke held the plea muſt be over-ruled, being coupled with ao anfwer u 
admits the facts. 


L 156 ] Since his conformity to the proteſtant religion, be! 
brought a bill againſt the defendant for a re-afſigne" 
the term, ſuggeſting that he had only aligned it in truſt ö 


Vm of Lord Chancellor Hardwicke. 


ſelf; and in order to avoid the penalties in the ſtatute 
3 Jac. 1. cap. 4. ſec. 1. Ss. and 1 V. & M. c. 26. 
en veſt the preſentation of livings in the gift of papiſts 
the two univerſities, , 


o this bill the defendant pleads the ſtatute of frauds 
| perjuries in bar to the diſcovery, and fays that there 
no declaration of truſt in writing; but by his anſwer, 
nits that the advowſon was aſſigned to him for the pur- 
es charged by the bill, and that he never intended to 
e any benefit to himſelf, otherwiſe than in preſenting 
other defendant Mr. Loggin to the church upon the 
t avoidance, for that he was recommended by Mr, 
ggin to the plaintiff as a proper perſon for a grantee, 
| that he did not know the plaintiff above a month be- 


the grant. 


Lord Chancellor. I am of opinion that the plea ought 
be over- ruled. Undoubtedly, if the plea ſtood by it- 
it might have been a ſufficient plea ; but coupled with 
anſwer, which is a full admiſſion of the facts, it muſt 
r-rule the plea, If the admiſſion and confeſſion by the 
wer amounts to an admiſſion and confeſſion of a truſt 
the defendant Loggin as to the firſt avoidance, the con- 
ence of this is, a reſulting truſt for the plaintiff after 
preſentment to Loggin is performed. And this is the 
upon the ſtatute of frauds and perjuries, where the 
ion of an expreſs truſt to one perſon is likewiſe the 
ion of a rE@ulting truſt for another. If the defen- 
t had demurred to this part of the bill, it might have 


done in fraud of the law, and merely in order to 


4 the ſtatute of 3 Jac. I. ch. 5.and 1 Vill. & Mar. 
26. 


junſt the grantor. 


doubt # the hearing whether the plaintiff could be re- 
u ſuch fraudulent conveyances being made abſolute 
the grantor, 


he act of 12 Ann. flat. 2. ch. 14. does not in the 
of a papiſt make the whole truſt void, but only the 
pon an avoidance, which is veſted in the univerſities; 

preſent caſe the plaintiff conformed before there 
oL, II, 2 was 


n of a different conſideration. For as this aſſignment 


163 


Lord Hard- 
wicke was in- 
clincd to think 


if the defen- 


dant had de- 
murred to this 


of the bill, ſuch a fraudulent conveyance would, at the hearing, have been made abia-» 


15 
4 act 1 | 
Ann. does not 
in the caſe of a 
papiſt make the 
whole truſt 


— 


164 Caſes argued and determined in the 


void, but only Was any avoidance, and conſequently there was 


the turn upon veſted in the univerſities. 
an avoidance 


which is veſted in the univerſities. 


Papiſts,on their The acts of papiſts are purged upon their conform 
STI "ny to the proteſtant religion, and are freed and dich 


penalties they from any penalties and loſſes which they might othen 


might other- in i - : 0 
„ ſuſtain in reſpect of their recuſancy. Vide 1 Fac. 1. 


reſpedct of their ſect. 25 3 


* 
MN 


recuſancy, 
Casz 138, Abraham verſus Dodgſon, the fame day. 
When a deſen- A BILL was brought for a diſcovery. 


ſ d to a diſ- | 
covery prayed Ihe defendant anſwered to part, and demurred to f 


by a bill, he of the diſcovery. 
cannot afterwards demur to it, 


Though N Lord Chancellor. The demurrer muſt be over 
covery, yet you for it is an abſurdity, after the defendant has anſwered 
may dens to the diſcovery, that he ſhould afterwards demur ; youn 
the relief. indeed anſwer to a bill of diſcovery, and demur to the 
lief, but that is quite different from what the defend 
has done in the preſent caſe. 3 | 


Casz 140. More verſus More, April 6, 1741, came before the i 


on petition, 


Several perſons R. Charles, a clergyman of Harrow on the 
29 who married Miſs Sophia More, a ward of! 
tempt in marry. Court, without leave, to one John Peck; and Mr. N 
ing Mils More, and others, who were preſent when ſhe was married, 


a ward of this peared alſo, to anſwer the contempt of this court. 
court, to one F | 


John Peck. 
Waben Lord Chancellor. Theſe are miſchiefs that want 
more for the in- correction and reformation of the legiſlature as mud 


ter poſition of - T8 
Gs caſe whatever, and I believe it will very ſhortly 


than this, under the conſideration of parliament. 


( 158 J John Ubank muſt in the firſt place ſtand comm 
Lord Hard. © Who aſſiſted in conducting Miſs More out of her! 


wicke ſaid, the dian's houſe, and gave her away at the wedding. 
giving away a r é 

woman at her marriage, as the father, though not an eſſential thing, yet is à ch 
#lways required, and therefore committed the perſon who did it. 


The giving away a woman at the time of her mam 


as the father, though it is not an eſſential thing, yt" 
cu 


Ine of Lord Chancellor Hardwicke. 7 


om or ceremony which clergymen always require, and N 
equently call for at the time. | 


"deed it is not barely having ſome hand in the tranſac- To make per- 

n of the marriage which will make perſons liable to the — they 
ſure of the court, but they muſt appear to have been mult be con- 
cerned in the original contrivance of the marriage, and cerned 2 the 
have been apprized of the infant's being a ward of this vag, aud be 


rt, which Mr. Ubank is proved to have been, and apprized of her 


t denied by affidavits on his part. being TD of 


Mr. Charles, the clergyman, who married Miſs More 
Peck, comes next under confideration. 


It is very ſurpriſing, when canons with reſpect to mar- The canons 

pes have lad down directions ſo plainly for the conduct yen Mare not 
eccleſiaſtical officers and clergymen (which though they an a& of — 
e not the authority of an act of parliament, and con- ment are not 


vently are not binding upon laymen, yet certainly are iading on ih- 


"—Ecriptions to the eccleſiaſtical courts, and likewiſe to 
coun men) that there ſhould be ſuch frequent inſtances 
e {cir departing from them, and introducing a practice 
for rey repugnant to them. F. 62. Can. 102, Cc. in 
g. all of them extremely plain in their directions to 
leſtaſtical officers and clergymen : one would think no 
„ oF read them, neither the officers of the ſpiritual 
nor clergymen, or they could not act ſo diametri- 
y oppolite to them, 
w | "rotors ſometimes ſtand at the door of the Commons, 
: L ſolicit perſons to take out licences, juſt in the ſame 
"ied, er as the runners to Fleet parſons do, which is not a 
reputable behaviour in them. Three pariſhes are put 
| d the licences by the officer of the Spiritual court. I 
- ld imagine that this is done in order to comply with 
1 anon, by mentioning the pariſhes where the man and 
bros man inhabit, and probably naming the third may be 
} a ſuppoſition, that the perſons may have a houſe both 
own and country, and therefore left to their option to 
4 in either, 
her oo eccleſiaſtical perſon can diſpenſe with a canon, fer 159 0 


are obliged to purſue the directions in them with the The canons 


bolt exaCtneſs, and it is in the power of the crown to do mult be pur- 
' J. ſued with the 


utmoſt exactneſs 
R A \ #6 leltaſt 
bat Mr, Charles ſwears, I believe is true, that it is ren "Py 
| ce for ſurrogates to fill up the blanks in licences clergyman who 
e name of any other pariſh ; and this in ſome mea- bielemes to 
22 Re a perſon 


166 Caſes argued and determined in the 


out of the pa- ſure may juſtify him, as it is the common method 

22 — — * clergymen ; but then this will not excuſe with ml 
woman reſide, the penalties in the canon, which expreſsly direct tha x 
is liable to pe- clergyman ſhall preſume to marry a perſon out of ther 
* riſhes in which the man and woman reſide. 


— Upon the whole, as I ſaid in the caſe of the other pen 


to be concerned Mr, Charles does not ſeem to me to have been at all « 
in the con- - : f i ö 
cas dwg. cerned in the gontrivance or deſign of doing this wrong 
wrongful a&, is act, and therefore is not guilty of a contempt of the coup 


not guilty of a but I would recommend it to him to be more cautious 
contempt of the the future 
court. y 
F bak wag ig However, I will not part with the licence, but will ol 
in the regiſter's it to be left in the regiſter's hands, that, if there ſhould 
hands, that the 77 . . 

itioner might occaſion, the petitioner may apply to him for it. 

ave recourſe to it, if occaſion. 


Casz . Smith verſus the Duke of Chandos, upon excejtin 
April q, 1741. 
m_ in a _ ORD Chancellor. Though this court have gone 
— wth ; good way in ſupporting a book of accounts whit 
particular in- relates to a partnerſhip, yet I do not know any inſta 
—_— b — where they ſupported items in ſuch a book that relate to 
* — in particular intereſt of the officer, deputed by the partners 
this court. keep this general book of account ſeparate from the g 
nerſhip affairs, 


C48 142. Waite verſus | Whorwood, on exceptions, April 40, 17 


If an executor, IF an executor changes and alters the nature of a teſtat 


for the benefit . ? OS 
hv” gets ane eſtate, it has been inſiſted that this is a converſion 


eitate, ſhould the executor, and that as money has no ear mark, | 
invelt part of it cannot follow it, but the executor by ſuch tranſactions 
in the funds, or g : 4 - 
transfer money made himſelf liable to a deva/tavit : now in general 
from one ſtock rule is right; but if an executor, for the benefit off 
15 8 teſtator's eſtate, ſhould inveſt part of it in the fund 
fron, but you ſhould transfer the money from one particular ſtock, 1 
160] inveſt them in another, this is not a converſion or app 
may {ili follow priation by the executor of a teſtator's eſtate, but youll 
it, as much as ſtill follow it, as much as if it had continued in the ka 


if it had conti- . 2 b b 
eee plight or condition as it ſtood in at the death of the teſtatd 


condition 2s at for in the nature of the thing itſelf, the executor could 


2 teſtator's no otherwiſe, where a teſtator's eſtate is ſtanding out in 


ale, 


TU it as 


Time of Lord Chancellor Hardwicke. 


167 
1. for of courſe they will require to be varied and & 
l od according to the circumſtances of things, 
* 
Heron verſus Heron, April 18, 1741. © ads add 


FATHER taking the advantage of his ſon's neceſſi- A freeman of 
ties, to which he was reduced by his unkind uſage, London taking 


1 5 g he ad 
vails upon him (in conſideration of a bond for ſecuring of his fon's de. 


the ſon an annuity of gol per ann.) to give a releaſe of the ceſſitics, in 
are he might be intitled to in the orphanage part of his confideration 


k of a bond for 

rs eſtate, who was a freeman of the city of London. ſccuring the ſon 

pe an annuity of 
1. prevails on him to releaſe the ſhare he had in the orphanage part; the father alſo pre- 
led on another of his ſons to give bim a releaſe of his ſhare of the orphanage part, in con- 
eration of an annuity of the fame nature: but there were not the ſame proofs of his being 
ced into the releaſe, and the father had at times advanced him g or 400l. Lord Hard- 
cke held, the plaintiff being turned out of doors, left deſtitute, and void of maintenance; 
elecle extorted cannot be ſupported. 
Lord Hardwicke was alſo of opinion, the other ſon was equally-intitled to be relieved, 


N 1 


The father likewiſe prevails upon another of his ſons to 
e him a releaſe (in conſideration of an annuity of the 
e nature) of his ſhare of the orphanage part ; and at 
foot of the releaſe the ſon is bound in the penalty of 
oo. not to make any claim hereafter to his orphanage 
are, but there are not the ſame proofs ot this ſon's being 
ced into the releaſe, for the ſake of maintenance or mere 
ceſſity ; and it appeared in evidence too, that his father 
his lifetime had advanced him with ſmall ſums to the 
unt of 3 or 4001. 


Lord Chancellor. There is no doubt, by the general By the auſtom 
e of the law of the land, but a father may judge of the of London the 
rits of his children, and may diſpoſe of his eſtate in ſuch nf gu faul 
es and proportions amongſt them as he thinks proper. ſhares, ud if 
It the cuſtom of London has laid a reſtriction as to a the father turns 
s perſonal eſtate, that the orphanage part ſhall go = — e.g 
qual ſhares among the children, and he cannot deprive which he thinks 
m of it; this has produced certain rules in this court my take it out 
ich have long prevailed, to prevent an evaſion by a father 266 the code. 
the cuſtom ; and therefore if the father turns his money has relieved the 
dany other ſhape, and which he thinks may take it out children. 


the cuſtom, yet the court has relieved the children. 


Notwithſtanding this, a father may, by laying out his [ 161] 

onal eſtate in land, take it out of x6 * is ; 

Itude enough, and a ſufficient power over the cuſtomary 

ile, The city of London goes upon this conſideration, 

* a father in the way of trade has great occaſion 5 
2 


Ap 
you tl 
the Ja 
teſtalg 
ould! 
ut in 
ju 


*> 
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; the perſonal eſtate, it would be prejudicial, even to the falle 
himſelf, to alter the nature of it. As it is the intent of f 
cuſtom, that the children of a freeman, by means df U 
may either be advanced in marriage, or put out in th 
world by way of trade, there is no doubt but agreementsfy 
fuch purpoſes between a freeman and his children wil x 
ſupported in equity. Vid. the caſe of Metcalf and ſhy 
June 18, 1737. 1 T. Atk. 63. Conſider then if f 

| preſent is in any reſpect like theſe caſes; I think clearly ity 
not; I ſpeak as to the plaintiff in this cauſe. Whethe 
the children, by acts of diſobedience, or any other mie 
haviour, had merited this uſage from the father, I can 
enter into, nor is it of any weight in the preſent conſiders 
tion. The plaintiff was turned out of doors, left intirg 
deſtitute, and void of a maintenance, therefore it is in: 
poſſible to ſupport a releaſe extorted from a ſon under ſud 
circumſtances. 


Where a father, Suppoſe the plaintiff had been intitled to a tenancy 
—— mn — tail of real eſtate, and the father, a bare tenant for life, a 
tenant in tail, to taken ſuch an advantage of his ſon's neceſſities, to dm 
Join in a con- him in to join in any conveyance which would deſtroy hy 
292 remainder ; this court, upon very ſlender evidence of fud 
bis remainder, à practice in a father, has relieved the ſon. 
this court, on 


_— — The rule of this court is, that if the father leaves n 
lieve the fon, wife (and ſome of the children are barred by any agreeme 
between the father and them) the child who is not bam 
muſt take the whole of the orphanage ſhare, and the fate 
{hall not have the advantage of the other children's ben 


excluded from their ſhares in the orphanage part. 


If a father, I take it to be the rule of the cuſtom of London, thats 


h | | | 
Tee —— a father will oblige a ſon merely for the ſake of main 


nance, and not nance, and not for advancement in marriage or trade, i 
for advance- releaſe his right to the orphanage ſhare, that ſuch releaſe 
ment in mar- j 
riage or trade, Abſolutely void; for a father, by the laws of nature, i 
obliges his ſon obliged to maintain his children, and ſuch an attempt i 


to releaſe his ' : 
8 father is a plain fraud upon the cuſtom. 


phanage ſhare, ſuch releaſe is abſolutely void. 


L 126 ] Therefore not only the plaintiff, but the other ſon, vi 
is one of the defendants, though he does not appt 
by any evidence to have been under the ſame difficult 

with the plaintiff, yet ſhall be equally relieved. 


1 
* * , 


5 


— of Lord Chancellor Hardwicke: 


The executors under the will of the father, have each 
hol. given them for their trouble in looking after the 
ne; the queſtion in reſpect to them was, Whether 
ley ſhould abate in proportion with the reſt of the le- 
tees, the perſona] eſtate being deficient to anſwer the 


hole? 


Lord Hard wicke inclined they ſhould ; but Mr. attorney- 

eral inſiſting there was a caſe lately determined at the 
alls, that the executor ſhould not abate in proportion 
ih the other legatees; the counſel for the executors 
ere at liberty to ſearch for caſes, and to mention it 
other day. 8 


Ex parte Angel, April 14, 1741. 


N 1731 a very dreadful fire happened at Blandford, in 
Dorſetſhire, and very ſoon after the fire, great contri- 
tions were volur:tarily made in the counties of Dorſet 
d Somerſet, on behalf of the ſufferers. In 17 32 a brief iſ- 
ed on behalf of theſe unfortunate people; in the ſame 
ar 11,500 printed briefs were delivered by the ſufferers 
d the undertakers, who had been aopointed according to 
te ſtatute of 4 Ann. c. 14. One Stanley was agent for 
e undertakers, in receiving all the money from them, 
lich they uſed to ſend to the ſufferers, and in paying that 
joney to the ſufferers ; and in London he was a general 
ent in negotiating the whole affair relating to the briefs : 
e number of the undertakers were at firſt ſeventeen ; the 
Nor part of them lived at Stafford, kept an office there, 
d likewiſe the book which the act of parliament in the 
ond ſection directs, wherein entries are to be made of 
e number of printed briefs they receive, of the times 
hen thoſe briefs are ſigned and ſent away, to what pa- 
hes and places, and the time of receiving the ſame back, 
the money collected thereon ; and the ſaid printed 
pes ſo received back, are to be depoſited and left with 
e regiſter of the court of Chancery. Soon after the un- 
takers received the briefs, they circulated them through 
t the kingdom; and ſhort! 14 they had ſo done, the 
wed directions from the fafferers not to ſend any briefs 
Ito the counties of Dorſet and Somerſet ; but thoſe di- 
ons came too late. At Eaſter, 1733, the undertakers 
d received from collections, which had been made by 
ie briefs, 60771. On the 8th of February following, they 
tto Mr, Stanley 40001. on behalf of the ſufferers, who 
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C A862 144. 


Where ſome of 
the undertakers 
under the act 

of 4 Anne c. 1 
in regard to 
briets, are dead, 
in a bill for an 
account, their 
repreſentatives 
need not be 
brought before 
the court, for 
they are each 
anſwerable, the 
one for the 
other. 


[ 163 } 


paid 


170 


164) 


and on that day they made a farther payment of 500. 


things, that the undertakers had not depoſited with the 


that 5382 were not returned at all: and even of thoſe 


A 
. 


2 Caſes argued and determined in the | 
paid the money to them accordingly ; the unde 
made no other payment till t 3d fuly 1735, anlf 
they paid the ſufferers a further ſum of och B 

of Auguſt they had received in the whole 79 id 71 


the xoth of March 1740, a petition was preferred i 
court, on behalf of the ſufferers, againſt the undertdy 
and likewiſe againſt Stanley, complaining among d 


giſter of the court any of the. briefs, according to the 
rection of the act of parliament; and that by the gl 
gence of the undertakers, a great number of the h 
were never returned, and that they had not duly account 
After filing of this petition, the undertakers brought bd 
the regiſter, and depoſited with him, 1084 5 bricks, ; 
ſaid, that they had 73 in hand ready to be delivered] 


were returned, 629 had no money marked upon then, 
was ſworn, on the behalf of the undertakers, that 
are always a great number of briefs that are never retur 
but it was proved that there was never ſo great a nul 
miſſing as in the preſent cafe. At the time this pe 
was preferred, ſeven of the undertakers, out of the H brie 
teen, were dead, and it was ſubmitted on the part of ed 
ſurvivors, that the repreſentatives of the undertakers 
were dead ought to be brought before the court. 


Lord Chancellor. I am of opinion that it was nt 
oeſſary to bring theſe repreſentatives before the court/1 
that an order for accounting ought to be made againli 
ſurvivors ; I do not at all like the behaviour of theſe u 15 
takers in what they have done. The undertakers nt 
be conſidered as one body, and they are each of then me 
ſwerable the one for the other; for which reaſon tie | 
jection for want of bringing the repreſentatives of the« 
uhdertakers before the court is quite immaterial. [i 
been faid on the part of Mr. Stanley, that he at lea 
no means to blame in the preſent tranſaRion, for thi 
was merely an agent for the undertakers, in recen 
paying their money to the ſufferers. But Mr. Stu 
ought not to be conſidered in fo confined a light, 
was generally intruſted with the management of the n 
in London ; conſider, then how this matter ſtands wit 
gard to the defendants, 


At Eaſter 1733, the undertakers had received 6077 ani 
on the 8th of February following they only paid 408 


Time of Lord Chancellor Hardwicke. 


the za of July 1735 ; then, indeed, they made ano- 
payment of 30007. By the 8th of Auguſt 1736, they 
received in the whole 79147. 75: 7d. and on that day 
they only make a further payment of 500/. There is 
great weight indeed to be laid upon this latter circum- 
ce, but on the former there is a ſtrong foundation for 
tle the undertakers with malpractice. There are 
methods which the ſtatute of queen Anne preſcribes, 
(der to provide for the undertakers acting fairly; one, 
2 book be kept by them, wherein entries are to be 
le of the number of the printed briefs they receive, of 
times when the briefs were ſigned and ſent away, to 
t pariſhes and places, the times of the receiving the 
> back, and the money thereon collected; this book 
managers: had kept at Stafford, and perhaps that may 
be an improper place, as that town is about the center 
e kinzdom : however, it was * that they ſhould 
had a duplicate of this book in London, where the 
eral reſort of people is, for the act directs that all per- 
| {fall have free acceſs to it. The other method which 
at preſcribes is, that the undertakers ſhould depoſit 


ted to them; and yet, till the petition was actually pre- 
ed, not one brief was left with the regiſter, | 


his is a very extraordinary neglect in the undertakers, 

words of the act are, ſect. 2. That if the whole 
wumber of printed copies of ſuch briefs, ſo received of 
be printer, ſhall not be duly returned, as is hereby re- 
ured, the undertaker or undertakers ſhall, for every 


OO 
28 


-n inted copy which ſhall be found wanting, and not re- 
re med as aforeſaid, by default of them or their agents, 
ye eit the ſum of 50/7. unleſs he or they ſhall make 


fficierit proof to the ſatisfaction of the court of Chan- 


4 ay, gf the ſaid briefs ſo wanting being loſt or deſtroy- 
by inevitable accident, and of what money was really 
ing d truly collected thereon, and fully account for and 
oo) the ſame.” 

his act there is another clauſe, ſe. 4. and that re- 
* to tlie manner of accounting. 


be words of that clauſe are, © That the ſaid under- 
fler or undertakers ſhall within two months after the 
Mes reſpectively received, and after due notice 
meof to the ſufferers (who are to be admitted to con- 
0% II. A a „ trovert 


of that money, and kept the reſt of it in their hands. 


briefs with the regiſter of this court, after they are re- 


171 


174 


their hands, yet they do not pretend to ſay, that ever ! 


Caſes argued and determined in the 


* trovert the ſame), account before one of the malen 
* the court of Chancery, to be for that purpoſe appoiny 
<« by the lord chancellor, lord keeper, or commiſſionem i 
« the cuſtody of the great ſeal of England for the ty 
<< being, for all the money by them received on ac 
« of ſuch letters patents *. proceſs, and ſhall prod 

before him an exact account of the reſpective pri 
„ briefs by them delivered out, and received back, x 
<< left with the regiſter as aforeſaid, and thereupon the f 
& maſter ſhall proceed to make his report of what ſhal 
found due om ſuch account; and the report, being d 
* firmed by the court of Chancery as uſual, ſhallhe 
charge on the ſaid undertaker or undertakers, and fi 
© be carried into execution againſt him or them, as if 

« creed in a ſuit there depending.“ | | 


In reſpect of the number of briefs which the unde 
takers have at laſt returned, they have only left with t 
regiſter ten thouſand eight hundred and forty-five; 
fay indeed they have ſeventy-three more, ready to be pn 
duced ; but even when thoſe are deducted, there ae 
hundred and eighty-two which remain unaccounted | 
and of thoſe which are produced there are fix hund 
and twenty-nine, which have no money marked up 
them at all. The loſs of eight hundred and eighty-h 
briefs is a very great one; and though the affidavits m 
on the part of the defendants do ſet forth, that there's 
always a great number of briefs which never come back 


number was ſo great as in the preſent caſe. In order 
account for this great number of briefs that are milling 
has been ſaid, that very ſoon after the fire, the ſuffen 
received great collections from the counties of Dorlet 
Somerſet, and upon that account the ſufferers ſent ant 
tions to the undertakers, that they ſhould not crc 
briefs in thoſe two counties; but thoſe directions came! 
late, and that is one reaſon why many of the brieſs 
never returned to the undertakers. 


And it is indeed true that this reaſon may account f 
great part of the ſix hundred and twenty-nine briefs 
of no money is marked; but it does not ſeem to acc 
for the five hundred and eighty-two. 


Therefore his lordſhip was pleaſed to order the ws 
takers and Stanley to account accordingly. 


6 


Dime of Lord Chancellor Hardwicke. 


= 
' Guriſh verſus Donovan, April 14, 1741. 


HE plaintiff broyght his bill againſt the defendant, 
| and by that bill prayed relief as well as a diſcovery : 
likewiſe proceeded at law in an action againſt the defen- 
t, on the ſame account; upon this an application was 
ide to the court that the plaintiff ſhould make his elec- 
n in which court he would proceed; thereupon he 
ed to proceed at law, but was allowed to proceed in 
court likewiſe, with regard to ſo much of his bill as 
cht a diſcovery, and amended his bill on payment of 
ts, by ſtriking out that part of it which tended to pray 


nothing but a diſcovery, and the coſts of the diſmiſſion were taxed to 


dicke thought it reaſonable, and if the precedents (which he ordered 
uid juſtify him, ſaid, he would grant the petition. 


This bill was thereupon diſmiſſed of courſe, by reafon it 
wed nothing but a diſcovery, the coſts of the diſmiſſion 
e taxed to the defendant at 381. The plaintiff reco- 
ed judgment againſt the defendant in his action at law, 
d the damages together with the coſts amount to 4401. 
or thoſe damages and coſts at law the defendant was taken 
execution, and now lies in cuſtody ; but notwithſtand- 
he has thought proper to take out an attachment againſt 
e plaintiff for the coſts in this court. A petition is there- 


** pon preferred to the court on behalf of the plaintiff, 
ry ing that he might dedu& the coſts which he had in- 
1 red in this court out of the coſts and damages which he 


d recovered againſt the defendant at law, 


Lord chancellor ſaid, the petition ſeemed to him to be 
y reaſonable, and if the precedents of the court would 
Itty him in granting it, he would certainly do it : but he 
ubted whether the practice of the court would allow of 
by reaſon that the bill of diſcovery had been diſmiſſed 
of court: his lordſhip ſaid he would not make any or- 
r on this petitian : but directed it to. ſtand aver, that the 
tiff might ſearch for precedents. 


Lady Coddrington verſus England, April 18, 1741. 


\ N iſſue had been directed in this court to try a cuſtom 
; ſet up by the plaintiff, who was a landholder in a 
n in Glouceſterſhire, whether ſhe had a right of in- 
A a 2 Cloſing, 


173 
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' Casz 145, 


A bill here 
praving relief as 
well as à diſco- 
very, whilſt the 
plaintiff was 
procceding at 
law on the ſamę 
account, he 
amended by 
ſtriking out the 
the part which 
prayed relief, 
and the bill 
thercupon was 


diſmiſſed of 


courſe, as pray- 


the defendant at 


| The plaintiff recovered judgment aginſt the defendant in damages and coſts to the 
joant of 4401. and the * Ow to ſet oft the colts at law apainſt the coſts here. Lord 


to he ſearched) 


167 


CA 146, 


Caſes argued and determined in the 


cloſing, excluſive of all right of common in the 
holders, which was tried at Glouceſter at the laſt fin 
aſſizes, and a verdict found for the cuſtom ; it come; 
before this court upon the equity reſerved, ' as to 
againſt the defendant in this court, | 
Where a plain- 


If this had been barely a bill to perpetuate the tel 
=. = a E of the witneſſes to the cuſtom, and the plaintff had 5 
teſtimony of to the examination of her witneſſes, and had had thei 
witneſſes, has of her bill, I ſhould not have thought either the pliy 


examined, and 9 : 
thereby had the Or the defendant intitled to coſts in this court. 
Fruit of her bill, 2 ö 
neither herſelf, nor the defendant, are intitled to coſts, 


— « "of But the plaintiff in this caſe was under a neceſih 
Found have coming into this court for relief againſt the vexation df 
been brought defendants, who had brought a multiplicity of actions 
where the cul- leſs than eight, four at one time and four at another, v 
bern tried in the cuſtom might have been tried at once, and in one 
one, it is ſuch a tion: I muſt decree therefore that the cuſtom found ht 
9 yerdict be eſtabliſhed, and that the plaintiff be quieted 
ſhall have the the enjoyment and poſſeſſion of her incloſures, and t 
colts both in the defendant go pay the plaintiff ker coſts both ink 


law aud equity. and equity 


C 147- Lord Sidney Beauclerk an Topham Beauclerk bi: þ 
0 verſus doctor Mead, executor of Richard Topham, | 
James Mead and James Pearce, executors F lord d 

juſtice Reeve, April 15, 1741. | 

ly fa JI ICHARD TOPHAM, efq; by his will date 
tator's death, ' ad of June 1729, deviſed all his freehold and oy 
nor till then can hold lands, manors, rents, tenements and hereditamd 
8 whatſoever, lying in the borough of New Windſor, 
laod, be conſi- in the counties of Berks or Bucks, to his ſiſter Ane 
dcred as land. Reeves for life, without impeachment of waſte, remand 
to truſtees to preſerve contingent remainders, remainde 

the firſt and every other ſon of the body of his faid fil 

remainder to the uſe of the heirs female of his ſaid fit 

and for default of ſuch iſſue, to Thomas Reeve, elq; 

his life, and from and after his deceaſe to the lord Sich 

Beauelerk for his life, remainder to truſtees during 

Sidney's life to preſerve contingent uſes, remainder to 

{ 168 ] firſt ſon of lord Sidney's body, and the heirs male of 

| body of ſuch firſt ſon, with like remainder to ever} otht 
ſon of lord Sidney's body, and ſeveral remainders ovel 

and as to his leaſchold eſtate, he defired that it might fe. 


Time of Lord Chancellor Hardwicke, 


me perſons, and for the ſame eſtates as his freehold 
ited, as far as by law it may: and makes Arabella 
e, lord chief juſtice Reeve, and doctor Mead, his 
tors ; the ſurpluſage of his perſonal eſtate he deſired 
t be laid out in the purchaſe of lands of inheritance 
> ſettied- ta the ſame uſes as his freehold lands are 
> ſettled. 


a codicil dated the 19th of June 1730, he gave to 
aintiff lord Sidney an annuity or rent-charge of 190/. 
mn. to commence from and immediately after the 
2's death, until the eftate limited to him and the 
males of his body ſhall come to be poſſeſſed by him, 
paid quarterly ; which annuity ſhall be iſſuing out of 
eſtator's freehold lands, whereof the remainder is li- 
| to the ſaid plaintiff and the heirs of his body; and 
g that he had by his will, after the deceaſe of his 
Arabella Reeve, and in default of iſſue male and fe- 
from her body, deviſed all his freehold and copyhold 
, manors, &c. lying in the borough of New Wind- 
Kc. ta T hamas — eſq; during his nature life; 
ys, Naw my will is, that in caſe the ſaid Thomas 
e and the ſaid lord Sidney Beauclerk ſhall ſurvive the 
Arabella Reeve, that then my dwelling-houſe, &c. 
immediately come to the ſaid Thomas Reeve, to be 
ed by him for his ſole uſe during the term of his na- 
life, and after his deceaſe ta the fame perſons reſpec- 
as his lands, | 


t as to the reſt and reſidue of his lands, tenements 
ereditaments, by the ſaid will given to the ſaid Tho- 
Reeve for and during his natural life, the teſtator's 
s, and he thereby deviſes, limits and appoints, that 
naval profits of the ſame ſha}l from and immediate! 
the deteaſe of his ſaid ſiſter be equally divided be- 
the faid Thomas Reeve and lord Sidney Beauclerk, 
and ſhare alike, during their joint lives ; and his will 
at the annuity, or yearly rent-charge of 1001. per 
be taken and accounted as part of his dividend of the 


annual profits of the ſaid lands, tenements and here- 
tents, - 


by the name of. real eſtate, can never. be ſaid to affect his perſonal. ' 
be will and codicil was proved by Thomas Reeve 
m his lifetime, and there was a ſurplus of Mr. Top- 
perſonal eſtate, conſiſting of 2000/, Bank ſtock and 
Fees var | about 
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A teſtator ſays, 
As to the reſt 
and reſidue of 
his lands, &c. 


his will is, that 


the annual pro- 


Y fits ſhall be 


equally divided 
between Mr. 
Reeve and lord 
Sidney. and no- 
thing ſaid about 
the perſonal 
eſtate, By all 
the rules of 
grammar as 
well as law, the 


reſt and reſidue, muſt relate to ſomething that vent before, and where the teſtatot 


176 
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. defendant doctor Mead, as ſurviving executor of Ta 


Caſes argued and determined in the - 


about 3500/7. upon a mortgage, in the names of Ri, 
Topham and Thomas Reeve; which ſtock and | 
mortgage continued till after the death of lord chief jut 
Reeve, who died the 16th of January 1736, and madeh 
will, and thereof the defendants James Mead and Pen 
executors, and received the dividends and intereſt of 
faid ſtock and mortgage during his life, from and after 
death of the ſaid Arabella Reeve: and after his death 


ham's will, proved the fame, and became poſſeſſed of 
faid Bank ſtock, and received the money due upon f 
mortgage. Richard Topham died in September 15 
and Arabella Reeve died the 2oth of September 179 
This cauſe was heard upon bill and anfwer ; and the d 
queſtion in it was, Whether the plaintiff lord Sit 
Beauclerk was intitled to a moiety of the intereſt and pn 
fits of the ſurpluſage of "Topham's perſonal eſtate, dury 
the lifetime of the lord chief juſtice Reeve, and from a 
after the death of Arabella Reeve ? 


Lord Chancellor, To judge of the words, and lik 
wiſe of the intention of the teſtator, it is. neceſſary 
the will and codicil ſhould be taken together; and it is d 
ſervable in the firſt place, that all the charges in this 
relate merely to the freehold and copyhold lands, If « 
ſidered merely upon the words, and taken abſtract 
without any regard to the defign or intention of the tel 
tor, there is no colour in the world to ſay that they « 
extend to make any diſpoſition of the profits and produ 
ariſing out of the ſurpluſage of his perſonal eſtate. | 
the reſt and reſidue of his lands, tenements and hered 
ments, can never mean any thing more than the rel 
the real eftate of Mr. Topham. But then it has bee 
fiſted on for the plaintiff, that the words of the vil 
not to carry much weight in the conſideration of the 
but the will muſt be conſtrued in conformity to the ui 
tion of the teſtator, which appears pretty plainly i | 
been, that lord chief juſtice Reeve and lord Sidney, 
the death of Arabella Reeve, ſhould take in moieties 


And that if a man makes a will and diſpoſes af! 
that ſuch deviſe will paſs, not only what the law wil , 
but what equity paſſes likewiſe, which is money de 
to be laid out in land, 0 


But I am of opinion this conſtruction can never M 
without the ytmeſt force and torture of the wards. 


Time of Lord Chancellor Hardwicke. 


7 allow that the rule laid down by the bar, that 

ted to be veſted in land, muſt be conſidered as 
d. is very right; but then it is truly ſaid the will muſt 
complete, for it is ambulatory till the teſtator's death, 
till then can it be conſidered as land; for would not 
onal eſtate have been ſubject to all intents and pur- 
fs to his debts, ſuppoſing there had been any, notwith- 
ding the deviſe that the ſurplus ſhould be inveſted in 
bc ? : 


Suppoſe Mr. Topham had given by his codicil all his 
ds to another perſon and his heirs, can any body doubt 
ether this would not have made a total variation as to 
> deviſees under the will? Thus much for the words; 
xt for the intention of the teſtator. 


Now it is very far from being clear to me that. it was 


e of the perſonal eſtate, during the joint lives of lord 
ef juſtice Reeve and lord Sidney, ſhould go in moieties 
them in the ſame manner with the rents and profits of 
real eſtate; but poſſibly it may be doubtful what his 
ention was in this reſpect, and then it will come to this 
ſtion, Whether he has uſed proper words to manifeſt 
h intention? and if he has not, the law muſt take 
ce, 


Whenin the codicil he begins with a recital of the 
ds of the will, that he had deviſed all his freehold and 
hold lands, manors, rents, tenements and heredita- 
nts, &c. that he ſhould not likewiſe take notice of the 
vey directed to be veſted in land and ſettled to the ſame 
8, is very extraordinary, ſuppoſing it to be his intention, 
be plaintiff's counſel contend, that the intereſt and pro- 
e of it ſhould go in moieties till laid out in land. The 
ds re/t and refidue muſt be taken by all the rules of 
mar, as well as law, to relate to ſomething that went 
re; and it is abſurd to ſay, that this part of Topham's 
de, which is now in queſtion in the cauſe, ſhould be 
fly affected, whether the teſtator calls it by the name 
tis perſonal or his real eſtate. 


elides too, when the teſtator in the codicil ſays, that 
anuty or yearly rent-charge of 400. per ann. above 
ted to lord Sidney Beauclerk, ſhall be taken and ac- 
ited as part of his dividend of the ſaid annual profits 
e ſaid lands, tenements and hereditaments ; how can 
ye been imagined that the teſtator would have, with * 

| : much 


intention, that the intereſt and produce of the ſurplu- 


177 
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178 Caſes argued and determined in ibe 
much nicety. and care, provided againſt lord Sidnept 
cumbering the real eſtate by his demand on account g 
rent-charge, when lord chief juſtice Reeve might ſ64 

have ſatished the annuity out of the intereſt and 9 

of the ſurpluſage of the perſonal eſtate, if it had 

Topham's intention this ſhould likewiſe have ow 

moieties ? The bill diſmiſſed: 44 
HW April 24, 1741. 
Ca3t 148. N the cauſe of Heron verſus Heron, which eit 
Where a legacy 1 again to-day, the attorney-general mentioned tg 
= given to.» Court the caſe of Newton verſus Houghton, heard 4 
rally, or for his Rolls, October 31; 1734, to ſhew that the execut 
care and pains, Heron ought to retain their legacies of ro0/. and 1 
it makes no dif- abate in proportion with the reſt of the legatees. 


ference ; for if : | 
there is a deficiency of aſſets, he muſt abate. in proportion with other legatecs. 


Lord Chancellor. Tlie caſe of the attorney. ge 
verſus Robins, 2 Vins. 23. * is directly contrary t 
reſolution, and determined ſo by the very ſame judg 
Joſeph Jekyll, about twelve years before the caſe of Ne 
_ Houghton. There is another caſe in 2 Vert. 
called Fretwell verſus Stacy, which is alſo differently 
termined : © a legacy given to executors for care 
<« pains; if a deficiency of aſſets, they muſt abate in} 
« portion with the other legatees.” I muſt on 
two laſt fall im with my own opinion much more that 
latter caſe, | 


For where legacies are given to executors for ther 
and pains, I am very unwilling to diſtinguiſh them | 
common legatees ; becauſe whether the words car? 
pains are expreſſed in the will, or whether it is given g 
rally without theſe words, it intirely depends upol 
whim of the drawer of the will, and is ſtill but 2 U 
and not more ſo than any other, and therefore there q 
not to. be ſuch a diſtinction as Mr. attorney- | 
tends for upon ſuch ſlight grounds. 


—U—U—U— — 


* In the caſe of the attorney-general verſus Robins, it was} 
Gol. given to the executors being ſaid to be for their care and pail 
ſame became a debt: and the executors, virtute officii, being int 
preference, might pay fuch their own debt firſt, 

Sed per Cur* The executor$g4tt they pleaſe, may renounce ; ad ' 
gacies to them are but legacies, and thalil abatc in proportion: an 
a debt, in regard that can never be a debt to the exccators, that Was, 


to the teltator, 2 Wms. 23. Bel 
0 


Tins of Lord Chancellor Hlarduicke. 179 
zeſides, it would be attended with great inconvenien- 
therefore let the executors abate in proportion with 


, 


reſt of the legatees, | | 


F anton and others verſus Ward, April 24, 141. {172 ] 


\FORGE WARD having a power to charge Iſabella © 4 5 * 149. 
his wife's eſtate with a ſum not exceding 2000/7. et be 


having by his will deviſed oO“. a-piece to his two bis eſtate with 
, and dying in debt to the plaintiffs ; | a 


| will, giv I, 
he queſtion was, Whether that appointment to the two 5 8 
; (hould be to defeat the creditors from having 2 — 4 — 


ion out of the 20007. as part of George Ward's the plaintiffs: 


pal eſtate ? conſidered as the 
perſonal eſtate 


r. Brown for the plaintiff cited Laſſells verſus Corn- of G, W. and 
s, 2 Vern. 465. and Shirley verſus Ferrars, the 3d or 4,4. to his 


cauſe before lord Talbot. 


his power was given by a ſettlement after the marriage 
eorge Ward, as follows: provided always, and it 
| hereby further declared by and between the parties 
d theſe preſents, that George Ward ſhall, by appoint- 
g two truſtees under any deed in his lifetime, or by 
Is will at his death, charge all the wife's eſtate with a 
m not exceeding 20001.“ 2 | 


rd Chancellor. I am of opinion that this ought to 
ſidered as the perſonal eſtate of George Ward; where 
eis a general power given or reſerved to a perſon for 
uſes, intents and purpoſes as he ſhall appoint, this 
$ it his abſolute eſtate, and gives him ſuch a dominion 
It, as will (fas ws it to his debts. For it would be a 
be thing, if volunteers, as the legatees are, ſhould run 
[with the whole, and that creditors for a valuable con- 
Won ſhould fit down by the loſs without any relief in 
court, The caſe of Shirley verſus lord Ferrars is di- 
in point, This money was not ſettled at all, but ab- 
ly in the power of George Ward, and conſequently 
| * Fan no doubt but his creditors muſt have the be- 
Or it. 


Pooling a man has a power to diſpoſe, by appointment, If a power to 
revertion in fee, and makes no diſpoſition of it, yet it diſpo wow th | 
be aſſets to ſatisfy ſpecialty creditors. — pes 


reverſion in fce 


be not made uſe of, yet it ſhall be aſſets, 


Q, II. B b April 


"fat, of Weſt, à Ward of this court, a fortune of 30, oool. to a {dy 


in the wayof and upon the whole the moſt flagrant contempt of theq 


'180 Caſes argued and determined in the © 


[ 173 ] | April 24, 1741. 


c ; R. juſtice Mitchell this day by petition prays 

Ihe i "ea M diſcharged out of the cuſtody of the Fleet 
L hchave Cloſe priſoner within the walls thereof: he was comny 
been guilty of for being a principal contriver in marrying Miſs Hug 


malpractices. by 


ſhall not be al- Maſter of Iflington, one Science, by trade a watchm 
lowed to be | . . 
heard any more There were ſeveral aggravating circumſtances in thit 


RY that ever appeared before it, which was the reaſon d 
chancellor's ſetting a mark upon him, by making it 
the order of commitment, that Mitchell as well as Sc 
ſhould be kept cloſe priſoners within the walls of the f 
at the peril of the warden. In purſuance of this a 
Mitchell had been a cloſe priſoner about five weeks, 
now by affidavits ſets forth the deplorable condition 
himſelf and family from the unwholeſomneſs of the pri 
the illneſs of his ſon and wife from their conſtant att 
dance upon him, his own ill ſtate of health, and far 
other circumſtances, and ſubmits to make any reparation 
the relations of the lady which the court ſhall direct; 
mits likewiſe to be reſtrained from acting as a council: 
ſuperſedeas to diſcharge him from the commiſſion of 
peace iſſued ſome time before this application. The cou 
for Mr. Hughes, the uncle of the young lady, not yery mi 
oppoſing it, my lord chancellor made an order for lus 
charge, upon his attorney's undertaking to pay the wi 
expence of the former petition againſt him by the u 
Mr. Hughes, and all other proceedings in conſequent 
the petition. But as to Mr. Mitchell's ſubmiſſion 9 
reſtrained from acting as a barriſter, I ſhall at preſent, | 
lord chancellor, give no other directions but that accord 
to his own ſubmiſſion he ſhall be reſtrained from ac 
ſuch till further orders; becauſe from any inquiries i 
have hitherto made, I am not ſatisfied what is the pt 
courſe to remove him from practiſing as a barriſter. 


Whereaſolici- Tf Mr. Mitchell had continued a ſolicitor, there had! 
tor is guilty of no difficulty, for the ready and proper way would! 
2 be de. been to have ſtruck him out of the roll of ſolicitors: 

[ 174 ] ſurely it would be very hard, when he has advanced hit 
graded, by ap- toa degree of greater rank and honour in the law, that l 
Plving to tnke ſhould not be ſome precedents for degrading a perſon, ' 
roll of folic, by his malpractices and miſbehaviour has rendered 


tors, felf highly unworthy of the character he has take 9 


Tims of Lord Chancellor Hardwicke. 


of a barriſter at law. But whether this ought to be 
e by dilbarring him, or whether the court by its owti 
ver and authority will ſilence him for the future, I ſhall 
at preſent determine: but have already mentioned it 
vrd chief juſtice Lee, who will aſſiſt me in finding out 
dents in ſuch caſes. The ſtatute of J/2/?m. 1. c. 29. 
chat attornies and ſerjeant- counters who have been 
ry of any malpractices, and have acted unbecoming 
x profeſſion, may be. ſilenced, and not be allowed to be 
| anymore in the way of the profeſſion. My lord 
ein his ad Inſtitute & Expoſition, upon Weſtm. prim. 
0. page 214. is clearly of opinion, that apprentices at 
vhich is another name for barriſters, are included un- 
the head of ſerjeant-counters. 


But however I will make no other order at preſent than 
it I mentioned before. 


. Science the huſband was ſtill left in cuſtody. 


Garth verſus Ward, April 25, 1741. 


BILL was brought by three deviſees againſt the heir 
K at law of the ae: to perpetuate the teſtimony of 
elſes, and to eſtablith the will. 


cout was filed in May 1736. Willis, one of the defen- 
ts in the preſent cauſe, purchaſed the third of the eſtate 
tone of the deviſees the 2d of January following; the 
ug ers did not come in till the latter end of January. 


ne was objected by Willis's counſel, that depoſitions 
en in the former cauſe on behalf of the heir at law, the 

tiff in the preſent, to prove the deviſees papiſts, could 
de read againſt the defendant Willis; becauſe this is 
©) 2. bill for eſtabliſhing a will, and does not make 
ba bis pendens as will affect this defendant, eſpecially as 
anſwer did not come in till after the purchaſe. 


Lord Chancellor. It would be attended with great in- 
remencies, and evade the juſtice of this court, if theſe 
tions ſhould not be allowed. The anſwers not com- 
zn till after Willis's purchaſe, will make no alteration, 
auſe, by the neceſſary forms and delays of this court, 

probably they could not be put in ſooner. In bills of 
nature for eſtabliſhing a will, and perpetuating the teſ- 
My of witneſſes, the advantage ought to be mutual; 
bite heir at law is as much at liberty to invalidate the 
| B b 2 will, 


181 


Casz 151, 


An heir at law 
1s as much at li- 
berty to invali- 
date the will, 
as the deviſees 
to efiabliſh it; 
and fuch a fuit 


1s to all intents 


a lis pendens. 


182 2 Eaſes argued and determined in the 
will, as the deviſees are to eſtabliſh it, and muſt be cont 
ed, to all intents and purpoſes, as a lis pendis, of dig 
wife it would make the _ method, Which by the ku 
England is pointed out for proving a will, vain and! 
gatory. ; Ein ical 

If an heir con- Su poſe an heir at law to pet into poſſeſſion of the x 
veys an — — ceſtor's eſtate immediately upon his death, and that dung 
dberg tra os ſuitin this court, for eſtabliſhing the will of the acta 
eſtabliſhing a fayour of the deviſees, the heir conveys this eſtate n 
will, and tis ſtranger, and afterwards the will is eſtabliſhed in this tow 
liſhed, the can it be contended that the grantee of the heir is n 
= of the bound, and that this fuit will be looked upon as no i; 

ris bound, ſens as to ſuch grantee ? - + a 


If, during a So in the caſe of a mortgagor who comes here for oh mms 
- nt Suvngy demption of a mortgage, it during ſuch fuit he frllifMiſs vi: 
aſſigns the equi- aſſign the equity of redemption, and 1n the final hearing 
ty of redempti- the cauſe there ſhould be a decree againſt the moge 
on, and there is 


a decreeagain& will not the aſſignee of the equity of redemption be bou 
bim, the aflignee by this decree ?' 
is bound by it. 


is 4 afro | 
| t So, on the other ſide, is it not equal juſtice (if an he 
by — —— 1 a bill brought againſt him by deviſees to eſtablid 
blk a will fre- will ſhould prevail to invalidate, or ſet aſide the will, fr 
bx < y thy 1 an incapacity in the teſtator to deviſe) that ſuch heir it 8 
have the benefit ſhould have the — of . 3 in — ra by 
of the evidence 4 pe aſing from the : pendente lite? f 
—— — eder ben als che Wehe were allowed to be read. 
ſor pendente lite. 


[ 176 ] Gryle ver/us Gryle, April 27, 1741. 


C48 152. A WILL was executed firſt in the preſence of two 
A will executed neſſes; afterwards the teſtatrix ſaid, this is my wh 


t the ti 
ot be cc 
$ the ad 
be will! 
delore t 
Not. 


= 3 the preſence of a third, and deſired he would atteſt it, ik 2 
ſes, afterwards did not put her ſeal, neither did ſhe ſay that her name M. ss 
teſtatrix laid, of her own hand- writing. rd 
this is my will, * it the [2 
in the preſence of a third, but did not put her ſeal, nor ſay her name way of her ha "- requil 
155 Lord Hard wicke inclined this was a void will, becauſe uot exactly coaformable ee of t 
tute, | aw 
Caſes cited in 14 of this will, were Can verſurC Ion, anc 

February 2 8 1718, before lord Macclesfield, 3 Mad. 00 oy 

2 Chanc, Caf. 109. Precedents in Chancery 5 5 

verſus Parſons. Lodge verſus Jennings, Caſes in Wt wig, | 

chequer in Ireland 289. he has 

Sealing her will, | ; - but was UP Parſon: 
without ſigning, Lord chancellor gave no abſolute opinion, bu het wit 


in the preſeace ned to think that this was à void will, and menos 


Tine of Lord Chancellor Hardwicke. 163 
« of Lea and Libb “, becauſe it is not exactly confor- of a third wits, 


he th the ceremonies required by 29 C. 2. the Statute of now, — 
aud; and Perjuries, unleſs it had been re-ſcaled by the cient to make it 
ix in the preſence, of the third witneſs, and unleſs ſhe 2 good will, 

| declared it to be her hand-writing ; ſealing without 

ind in the preſence of this witneſs, he ſeemed to think, {fl 
ad have been ſufficient to make it a good will, but ſaid vi 
a point proper to be determined at law; on ſuggeſtion 
the plaintiff's counſel, that acts had been done which _ | 
blit amount to a confirmation of the will, the cauſe was | J 6 


ſered to ſtand over +. 


1 = 
RS _ IV WF | I . th, 1 PS 3 a LO. 0 


> kim — 
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The teſtator made his will in writings ſubſcribed by two witneſſes, and 
hd alt his fands to W. R. Afterwards he made a corhicil, in which the i 
ma recited, and this alſo was atteſted by two witneſſes, one of which 7 
x witneſs to the will, but the other was a new one; the queſtion was, ff 
her this new witneſs ſhould make a third tothe will ? the ltatute requi- 1 
that there ſhould be three; and adjudged that he ſhould not. Yao 1 
u Uibb, Carthew 5. | 1 
A ſpecial verdict was found upon an cjectment; the caſe was this, the 
tor figned and executed his will in December 1735, in the preſence of 
witneſſes, who atteſted the ſame in his preſence; afterwards, in the 1 
1739, he with his pen went over bis name, in the preſence of a third 3 
Who ſubſcribed his name in his preſence, asd at his requeit ; aud 
jeſtion was, whether this be-a due execution of the will under the Th 
tt of frauds and perjuries ? 29 Car. 2. c. g. ſect. 5. | J 
b Henly argued for the heir at law, that the ſtatute requiring three wit- Lay. 
io lybſcribe in the teſtator's preſence, muſt intend they ſhould be all 1] 
nt together, elſe there is not that degree of evidence the ſtatute re- | 
; for an atteſtation of three witneffes at different times, has only the 
pit of one witneſs. 17 
tneſſes to u will not only atteſt the due execution of a will, but like- 'Y 
the capacity of a teſtator at the time of the execution : a man may be 45 
i the time two witneſles atteſt, and inſane when the third atteſts; it TH 
at 0 — as a will ill the third witneſs has ſigued, for that com- Fr 
$ the act. 63 
ſe will here is dated in 1934. Suppoſe lands purchaſed after the date, | - 
delore the atteſtation by the third witneſs, will the lands paſs? cer- 4} 
dot. He cited Lea verſus Libb, Carth. 35. and Shower 69. and Juſtin, iy 
bd, 2. tit. 10. de teſtamentis ordinandis. 4 
Hanks e contra for the deviſce; he argued, that a will executed 1 
three witneſſes, though at three different times, is good within the | 
af frauds and perjuries, the ſtatute not requiring they ſhould all be pre- 
it the ſame time. 
© requiſites under the ſtatute are, that the teſtator ſhould ſign in the 
ice of three witneſſes at leaſt, and that they ſhould atteſt in his pre- 
n would therefore be adding new requifites which the act does not 
wh, and in effect making a new law: he cited Cook verſus Parſons, 
i Chan, 184. and 2, Ch. Caf. 109, Anon. 
Id chief Juſtice Lee. This caſe depends upon the words of the ſta- 
the r viltes in the ſtatute are, that the three witneſſes ſhould atteſt 
1 ut it does not dire& the three witneſſes ſhould be all preſent 
e time. 
* has been no determination as to this point. In the caſe of Cook 
| ſons, the teſtator's ſigning was held good though it was not be- 
de witnelles at the ſame time, and the court only doubted vous 
ch 4 


To oblige a man 


184 Caſes argued and determined in the 
17 J 


CA8E 1363. 


Sir Thomas Standiſh verſus Radley, April 29, 170. 
to ſign and in- 


dy of ru A the five ase children o ichard Standiſh, yy, 
made againſt Alexander, Ralph, John, Hugh, and Peter, againſt f 
biraſelf, in or- "Thomas Standiſh, who was deſcended from the eldeſt ſa 
5 are of fir Richard Standiſh ; and no evidence appearing of y 
bill of review, actual payment of any of the portions, nor any releaſe yn 
Is — un- duced, except with ragard to Ralph Standiſh only, f 
9 Thomas Standiſh was decreed by fir Joſeph Jekyll, x f 
hearing of the cauſe in 1717, to ſatisfy the plaintiffs forth 
ſeveral ſums due to them for portions, as the repreſentatiy 
of the younger children of fir Richard Standiſh. Since g 
decree, ſir Thomas Standiſh found two releaſes, one ſm 
Peter Standiſh, and another from Alexander, and three 
ceipts from Hugh, for their ſeveral portions ; and all 
them in the hands of a perſon who claims under the py 
chaſer of fir Richard Standiſh's eſtate, which was chanz 


with the portions. 


Upon this foundation the preſent bill was brought x 
fupplemental bill by fir Thomas Standiſh, praying tlutl 
might have the benefit of the releaſes ; and likewiſe a pt 
tion of re-hearing in the nature of a bill of review, to rei 
and conſider the decree in the former cauſe, as it has 
been ſigned and inrolled, though made as long ago as 171 


BILL was brought in 171 Þ by, the relentatives, 
ir 


[ 178 ] Lord Chancellor. 1 am of opinion ſir Thomas Sta 0 
is intitled to be relieved : and firſt I ſhall conſider! 


method of proceeding in this cauſe. 


Where a decree The bringing a bill in the nature of a bill of revien, 


h t b : ; : 
| e, N reviſe a decree in a former cauſe which has not been (i 


rolied, a —_ in and inrolled, is a very proper one: and it is a very fruit 
the nature of a - . * 
. thing to put a man to ſign and inroll a decree 

a proper one. 


the teſtator's barely owning the ſubſcription to be his before one ol 
witneſſes, was good; but there was no doubt as to the validity of the 
from the execution at different times, 2% 

Here you have the oath of three atteſting witneſſes; this is the degit 
evidence required by the ſtatute, and the ſame credit is given to three 
ſons at different times as at the ſame time. 

We cannot carry the requiſites further than the ſtatute direQs; 5! 
ſilent as to this particular; it would therefore be making a new 7 
the Ggning is the ſame act reiterated; the teſtator in the principal on 
over is name agsin, and declared it to be his laſt will. Judgments 
the heir at law, Jones verſus Lake, Tchbruary 1, 174% 
King's Bench, 


if 


Time of Lord Chancellor Hardwicke. 


ae againſt himſelf, in order to intitle him to bring a bill 
© review, beſides the great expence which attends it. 


Therefore I think this method of proceeding will anſwer 
e deſign of the court beſt in bringing new matter before 
em, diſcovered ſince the former decree. 


Next as to the merits of the caſe : it cannot be ſaid that 
is abſolutely clear, but, however, the weight of the evi- 
ice is greatly in favour of ſir Thomas Standith. 


It was originally a demand for younger childrens por- Portions whick 
ns, ariſing under a ſettlement in 1657, and a will made CC 
conſequence of the ſettlement, and which portions be- ;73 em 
me payable ſo long ago as 1673; ſuch a length of time 4717, ſucha 
uſt create a very ſtrong preſumption of their having been !<ngth of er 
d, and it muſt almoſt amount to prove a negative to in- 8 
de the court to believe that they are ſtill unpaid ; and the they are paid, 


aſter of the Rolls has ſtretched a good deal to decree in 994 " almoit 


. . 0 amounts to 
117 that the portions were unpaid, when the preſumption proving a ne- 


dm length of time muſt even then have had conſiderable gative to induce 
acht. the court to be- 
lieve they are 
The maſter of the Rolls, upon a releaſe being produced ſtill unpaid, 
Ralph Standiſh, one of the younger children, for his 
on, by the decree in 1717, diſmiſſed the bill as to his 


lentative. 


V to the portion of Peter Standiſh, it is inſiſted by fir 
mas, that ſince the decree for Peter's repreſentatives, 


bas found a releaſe from Peter, which is the foundation 
the bill of review. 


he rule to review and reviſe a former decree is, the The diſcovery 
prery of new matter ſince the making of ſuch decree, f nes matter 


b was in being at the time, but was not known to time of a de- 
party till afterwards, cree, but not 


known till af. 


here can be no reaſon why this releaſe ſhould not weigh ver, intitlesthe 
me as much now, as the releaſe produced by Ralph < 065g, 
mth the maſter of the Rolls in the former cauſe. 


At as to Alexander's portion, the releaſe he has given [ 179 ] 
ls in the ſame form and words with Peter's, and Papers in the 


are theſe releaſes are a bar to the demand ſet up by " _— J 


of their repreſentatives. In order to ſhew that Hugh Cauſe. after pub 
lh's portion was paid, three receipts under his hand lication ba 
Produced as evidence. It has been objected, theſe re- 3 
cannot be read in this cauſe, becauſe they were in 2 
unds of ſome of the parties to the former cauſe after read upon a 


publi cation bill of review, 


in being, at the 
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Caſes argued and determined in ile 


publication had paſſed, and the rule in bills of rea 
that it muſt be new matter diſcovered after the decre, 


But I think this would be too ſtrict, for as they wl 
Aiſcovered till after publication in the cauſe, they could 
poſſibly be made uſe of then; and beſides, it appears 
the preſent plaintiff, fir Thomas Standiſh, did not ky 
any thing of theſe receipts till long after the decree. 


Next as to the parol agreement between the repre 
tives of Hugh Standiſh and fir Thomas Standiſh, be 
the bringing the preſent bill. Now this was not by y 
of compromiſe on conſideration of the doubts and d 
eulties which aroſe in the caſe, but it was only d 
Thomas Standiſh's agreeing to pay 3oool. by inſtalme 
provided they would abate 278. odd money, and ther, 
does not bring it within the reaſoning in the caſe of 
verſas Can, 1 P. I. 723, and conſequently does not 
vent fir Thomas Standiſh from availing himſelf of t 
_ diſcovery, in relation to the receipts of Hugh Standiſh, | 
his part of the marriage portion. 


On the 4th of May 1741, lord Hardwicke declaredt 

the releaſes given by Peter and Alexander to their bit 
fir Richard Standiſh, dated the 16th of January 1673 
the 24th of March 1675, are ſufficient bars to the dem 
made by the plaintiffs in the original cauſes of the ong 
and additional portions of Peter and Alexander, and 
any intereſt for the ſame ; and therefore decreed, thi 
much of the former decree as relates to theſe portion 
Peter and Alexander be reverſed ; and that the pla 
bill in the original cauſe, fo far as it relates to thek 
mands, do ſtand diſmiſſed ; and fir Thomas vai 
ſhould be allowed what has been paid by him ſubſequa 
the former decree. | 


L 1 80 ] Groſvenor verſus Lane, on exceptions, April 29, 1] 


C | | 
P. 3 * R. Phipps by his will gave a third part of a mo 
r 7 the reſidue of his perſonal eſtate to his a 

re e G . 
his — Suſan Phipps. 


eſtate to S. P. | : 
Me marries, and whilſt out of the kingdom aſſigns with her huſband this third of 3 
which was to ariſe out of P's eſtate, in truſt for their daughter, provided they © » 
they came to England: S. P. afterwards married a ſecond huſband, who ſurvived! | 
mother had continued a widow, ſhe would have been intitled to a decree for 
and no notice would have been taken of the child's intereſt, 


| 
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This is an unliquidated thing, and 
perly a choſe in action. Afterwards Suſan marries one 
Lane, but ſurvives her huſband, who left one daugh- 
Catherine Lane; while the father and mother were in 
ca, they had aſſigned over this third of a moiety 
Ich was to ariſe out of Mr. Phipps's eſtate, in truſt for 
daughter, provided they ſhould die before they came to 
land. But I am of opinion, if the mother had conti- 
d a widow, the court muſt have decreed it to her with- 
t taking any notice of the child's intereſt. 


before any decree in this cauſe, and before the money 
reduced into poſſeſſion, ſhe marries a ſecond huſband, 
\ Peake, who ſurvived her. 


husband, after the death of a wife, cannot ſue at law A huſband cans 
choſes in action of the wife in his own right, but he _ 4 


Iſt firſt take out adminiſtration to the wife. action, till he 


next is the principal point to be conſidered with re- rot 


I to the infant, in a court of equity, and what provi- 
ſhe is. to have out of her mother's fortune. Now, 1 
hugh the law may give this money to the huſband, yet 4 
lity will not do it. Suppoſe Mr. Lane, the firſt huſband, F 
| come before the court for this ſum of money, the ; 
ſt would not have decreed it, unleſs he had agreed to 1 
Ke ſome proviſion for the wife, in caſe ſhe had ſurvived, 
likewiſe by way of portion for the infant. 


he wiſe being dead, and the ſecond huſband alſo, the [ 181 ] 
Iuary legatees under this will claim an intereſt in the 


e. 


the hearing of the cauſe, the court then took ſo far 
of the infant, as to order a maintenance for her out of 
portion; and directed Mr. Peake, who was then liv- 
to lay propoſals before the maſter what he would ſettle 
of this money as a portion for the infant. Therefore 
take it from this decree, that they would not ſuffer 
Feake to meddle with the money, till he had agreed to 
 lome proviſion for the infant. 


Rides this, there was a decree in 1732, made by lord 
lor King, who always leaned as ſtrongly in favour 
e huſband, and in ſupport of legal rights, as any chan- 
who ever ſat here; and yet the equity was ſo ſtrong 


ing ſome proviſion for the infant Catherine Lane, 
le yielded to it, 


5. II. C c Mr. 


188 | Cafes argued and determined in tbe 
Mr. Peake, by two letters to the aunt of the infant, f 
1737, has declared he was very defirous of allowing 
the whole produce of her mother's fortune, ariſing from ; 
third of Mr, Phipps's reſidue of his perſonal eſtate, as he bv 
lieves, according to his own expreflion in the letters, ty 
it would maintain the daughter like a gentlewonian, pu 
vided he was indemnified from the charges and expences 
Chancery. 


. As he is dead, I muſt take theſe letters not as 10 N 


ing by letters in Propoſal only, or a bare hint of his intention, but an ab 
his lifetime, de- Jute appropriation of the fortune by the ſecond huſband i 


clared he was . 
oe ane Bo the benefit of the infant. 


daughter ſhould | KG 
have the mo- There is all the equity in the world, that there ſhould! 


ther's whole ſome proviſion for the daughter out of this ſum of ma 
fortune, as he 


is dead, theſe às her mother's portion. 

letters are not ; | 

6 hens Ade ths —— it depended upon the father. n- 
are hint, bu : * * 

ele and by theſe letters, according to the opinion I have 


tion of the for- Of them, he has very honeſtly and conſcientiouſly aflign 
tune for the be- the whole as a proviſion for the infant. 


nefit of the in- 
fant. 


Cann 16a: Haly verſus Lane, May 4, 1741. 


uſband i | 
ra owanneeg & 3 HOUGH a note given by a wife to a huſband 


* 3 void, yet if it is indorſed over by the huſband, 
ee 6 4 between him and the indorſee, it is certainly good. 
the indorkee, it 


182 In caſes of like nature, I have, at the ſittings of 


Indorſce of Prius, directed a jury to find for an indorſee, notwit 
note may reco- ſtanding the indorſor had the note from an infant, thei 


ver agaialt an ; - 
indorſor, ginal drawer 


tho? the original drawer was an infant, 


Though former Where there is a negotiable note, and it comes into 
9m pe. hands of a third or fourth indorſee, though ſome d. 
able coalidera- former indorſees might not pay a valuable conſid: Z 
8 if che yet if the laſt indorſee gave money for it, it is 4 good! 
for 4" 3 as to him, unleſs there ſhould be ſome fraud or © 


good note as to againſt him appear ing in the caſe. 


bim. 


Time of Lord Chancellor Hardwicke. 


Mackworth verſus Briggs, exceptions, May 6, 1741. 


BILL was referred to the maſter for impertinence, 
A he reports it pertinent; the defendant takes a general 
ception to this part of the report, without ſpecifying the 
articular parts of the bill which are impertinent. 


y go upon it, without pointing out purticular paſſages. 


It was objected, that the exception is irregular for this 
aſon, and con to the courſe of the court, becauſe 
he original bill being one hundred ſheets, and the amended 
il two hundred, the court muſt neceſſarily conſider the 
hole, as the exception is ſo general. 


The chancellor over-ruled the objection, and ſaid, not- 
ithſtanding the exception is taken in ſo general a manner, 
t they may go upon it without pointing out particular 
ages: ſuppoſe, for inſtance, from the twentieth to the 
indredth ſheet ſhould be entirely impertinent, how could 
have the benefit of their exception, unleſs they had 
buched it in ſuch general terms? 


Gibſon verſus Smith, May q, 1741, 


HE plaintiff being a truſtee of the late duke of Whar- 
ton's eſtate, for the benefit of creditors, and having 
Id a part to the defendant, with a particular exception and 
ervation of the waſte of the manor, and all mines in the 
I waſtes, by virtue of a proviſo in the deeds of convey- 

has brought this bill to prevent the defendant from 
mnutting waſte, by opening mines, &c. 


It was objected, that the bill is not properly brought, as 
Us 13 not a matter for the determination of a court of equi- 
that it is a mere legal right, and a legal eſtate, and con- 
quently there was no occaſion to come into this court. 


Lord Chancellor, The plaintiff may certainly come into 
8 court to reſtrain the defendant from opening the mines, 
even if he has only threatened to do it; nor is it ne- 
ary the plaintiff ſhould have waited till the waſte is ac- 
Ky commited, where the intention appears; and the de- 
Mant, even by his anſwer, inſiſts on his right ta do it: 
e are a great many caſes where ſuch bills have been al- 
e; and indeed, if the defendant by his anſwer had 
ns of diſclaimed 
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C A831 136. 


A bill referred 
for imperti- 
nence, the maſ- 
ter reports it 
pertinent, the 


defendant ex- 


pts generally, without ſpecifying the parts of the bill which are impertinent ; the ohjec · 
mn, as being irregular, was over-ruled ; for though taken in ſo general a manner, the party 


C A8 157. 


If a perſon has 
only threatened 
to open mines, a 
plaintiff may 
certainly come 
into this court, 
to reſtrain a de» 
fendant from 
doing it. 


(383 ] 
It is not negeſ- 
{ary to ſtay till 
waſte is actually 
committed, 
where the in- 
tention appears 
and the perſon 
inliſts on his 
right to do it. 


190 


Though no 
Proof appears 


tenant for life 


to do it, and 
has none, the 


have an injunc- 


tion. 


3 


for ſuch a ſuit. 


of waſte, yet if 


infiſts on a right he has none, this court will grant an injunction. 


reverſioner may 


the claim the plaintiff ſets up by virtue of the reſervation, 


for this reaſon leſs the waſte of the lord than before. 


Caſes argued and determined in the 
diſclaimed any right, there would have been no ground 


If a bill is brought by an owner of a reverſion aging; 
tenant for life, and no proof appears by any waſte, yet f 
tenant for life inſiſts upon his right, and it is proved 4 


As to the merits of the cauſe, the firſt point is withy 
ſpe& to the grounds, that are called the common of a 
ture, which the defendant infiſts are confined to a coy ja 
ture only. 


But the plaintiff charges by his bill that they are 
waſte of the manor, and that there is an exception of 4 
mines which are in the waſte. 


The defendant on the other hand ſays, that this isn 
properly waſte, but enjoyed by the cuſtomary tenants, a 
18 part of the ſoil belonging to theſe tenants ; and if hel 
made out this fact, there could have been no pretence f 


But I am of opinion, that they are to be conſidered 
part of the waſte of the manor, and the common of i 
for by the evidence it is plain, that the common of paſtu 
lies intermixed with the other commons which are enjoy 
with the reſt of the manor : from the middle of Septen 
to the middle of April, the gates of theſe grounds, whit 
were ſtinted for four months, are thrown open and laid 
the other common, and are enjoyed by all the inhabitant 
In ſeveral manors there are ſome part of the tenants a 
which have a right of commoning, and yet it does i 
follow but it may be waſte, and belong to the lord as mu 
as if it was a general common. 


This ſort of tenure, called tenant-right eſtate, is f 
well ſettled, and is in no disfavour of the court, though 
was otherwiſe at the time of the decree in the reign of 
1. when Philip lord Wharton, lord of this manor, \ 
plaintiff, and ſome of the cuſtomary tenants defendants. 


The being ſtinted does not at all. prove that heyy 
waſte, but only for the benefit of the tenants, and ace 


It would be very hard upon a bill quia timer, where i 
is not the leaſt ſyllable of proof that the defendant 
opened any mines, to grant an injunction on 2 ſuſpicion 

. a a C 


*#-> 


> 
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threatning to do it, where the defendant inſiſts not upon 
The next point is as to the free rents, and I am clear 
f opinion that they paſs by the general word rents; and 
ould even have paſſed under the word manor, if they had 
ot in the drawing of theſe conveyances been ſo explicit, 
nd therefore there is no ground for the defendant to re- 


Invey as to the free rents; and as to this part, the plain- 
F's bill ought to be diſmiſſed. 


Inderwood and Agnes his wife verſus Morris, May 13, 
I741, at the Ro. 1. ä 


\ FATHER by his will gives the plaintiff Agnes his 
daughter the ſum of 30007. payable at her age of 


nt of his executors under his will; provided if either of 
je legatees die before their legacies become payable as 


vor of her brother and ſiſters. 


ey is velted, as marriage, one of the contingencics, has happened. 


Agnes marries the plaintiff Underwood at her age of 
zen, without the conſent of the executors. 


The queſtion, Whether as Agnes was married without 
g executors conſent, this deviſe is not to be conſidered 
adeviſe over, and that conſequently the legacy will not 
it unleſs ſhe arrive at her age of twenty-one ? | 


Mr. Juſtice Parker, It is objected the time of  bogge: 
wot come, . becauſe it is a marriage without conſent of 


ob and that it muſt wait the event of Agnes's attain- 
i Jas = age of twenty-one. 
= "TT but as this is a mere perſonal legacy, I am of opinion it 


aeviſe in terrorem only, and that it veſts abſolutely in 
Guphter and that marriage, one of the contingencies 
on which it became payable, having happened, the exe- 
urs muſt be decreed to pay it to the plaintiffs with in- 
pat at 40. per cent. to be computed from the death of 
des's father the teſtator. But the plaintiff Underwood 
iſt make a proper proviſion for Agnes before he is 
ed to touch the money. 

Combe 


enty-one or day of marriage, if ſhe marries with the con- able at her age 
of twenty-one 
or marriage, if 


orefaid, then ſuch legacy to be divided between the ſur - Vith the conſent 


of his execu- 

tors; provided 
ather of the legatees die before their legacies become payable, ſuch legacy to be divided | 
ween the ſurvivor of her brother and ſiſters. Agnes married at fifteen, without the con- 4] 
ut of the executors, Mr. Juſtice Parker held it to be a deviſe in terrorem, and that the 
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A. gives 20o00l. 
to Agnes his 
daughter, pay- 


ſhe marries 


[ 185 } 


492 


C42 159. 


Under marriage 
articles 20001, 

rt of oool. 
Lelled is trul- 
tees, is to be 
paid to ſuch ſon 
as ſhall live to 
attain the age of 
twenty-one, 
when and at 
ſuch time as he 
ſhall have at- 
tained the age 
of twenty three. 
The eldeſt ſon 
attained his age 
of twenty-one, 
but died before 
twenty-three, 
Lord Hard- 
wicke held that 
he became ab- 
ſolutely intitled 
to the money, 
and the time of 
payment only 
was poſtponed 
to the age of 


twenty-three, 


h Caſes argued and determined in the 


Combe verſus Combe, June 1, 1741. 


RYAN COMBE had one ſon named Bennet, 
D in 171 3 he intermarried with a ſecond wife; previog 
to that marriage, and in conſideration thereof, articles wo 
entered into, whereby it was agreed that the ſum of ow 
which was the fortune of the wife, together with the 
of 2000/1. which came from the huſband, ſhould be ye 
in the hands of truſtees on the following truſts; that 
3000/. ſhould be put out at intereſt in the names of thi 
truſtees, and that they ſhould pay the intereſt theredfy 
Bryan during his life; and after the death of Bryan, f 
they ſhould pay the intereſt of the ſum of 20000. tok 
for her life for her jointure, and in fall ſatisfaction of k 
dower ; the truſt was further declared to be, that aftert 
death of Bryan, the truſtees ſhould employ ſo much oft 
intereſt of the remaining 1000/7. as they ſhould think fi, 
the maintenance and education of ſuch child and child 
as Bryan and Ann ſhould happen to have and leave} 
hind them, and that the ſurplus of the intereſt of th 
toool. if any, ſhould be put out, and continue to e 
intereſt under the fame truſt as is hereafter mentioned 
lating to the other money, by 


. The: truſt was further declared, that after the death 
Bryan and Ann, and the ſurvivor of them, the tru 
ſhould pay. this ſum of 2000/7. to ſuch ſon of the body 
Ann by Bryan to be begotten, as ſhould live to attani 
age of twenty-one, when and at ſuch time as ſuch 1 
ſhould attain the age of twenty-three. 


The truſt was further declared, that the truſtees ſhow 
out of the intereſt of the 20007. in the mean time emit 
and pay ſo much thereof, as they ſhould think convent 
for the maintenance and education of ſuch ſon, and 
they ſhould employ the reſidue of the intereſt of the 200 
for the benefit of the other children of that martiage 
ſuch manner as Bryan ſhould by any writing under! 
hand and ſeal appoint ; and in default of ſuch app 
ment, that the truſtees ſhould pay the xeſidue of the i 
reſt of the 2000/7. unto ſuch of the children of that 
riage, except the eldeſt ſon, as ſhould attain the 
twenty-one. , | 


The truſt was further declared, that as for and cc , 
ing the remaining 1000/. the truſtees ſhould pay the 


Tims of Lord Chihcellor Hardwicke. 
o the children of that marriage, other than the eldeſt 
n ſach proportion as Bryan ſhould appoint ; and in 


zult of ſuch appointment, that the truſtees ſhould p 
ſum amongſt the children, ſhare and ſhare alike, at their 


betive ages of twenty-one or marriage, which ſhould 


happen. 1 
The traſt was further declared to be, that in caſe there 
ld happed to be only one fon of this marriage, or in 


ld attain their age of twenty-one or marriage, that 
n the truſtees ſhould pay the reſidue of the intereſt of 
501. to the eldeſt ſon of that marriage; and upon this 
r truſt, that in caſe there ſhould happen to be no fon 
that marriage, or if ſuch ſons ſhould die before they 
juld attain the age of twenty-one, that then the truſtees 
uld pay the ſame to ſuch daughter as ſhould be of that 
rage, in ſuch proportion as Bryan ſhould appoint ; 
in default of ſuch appointment, the truſtees ſhould pay 
fame to thoſe daughters, ſhare and ſhare alike. | 


id upon this further truſt, that in caſe there ſhould be 
children of that marriage, the truſtees ſhould pay the 
| of 3000/. to ſuch perſons as Bryan ſhould appoint. ' 


hen came the following proviſo: Provided always, and 
further agreed by and between all parties to theſe pre- 
ts, and hereby ſo declared, that the ſaid ſum of 3000 J. 
be laid out in an eſtate as ſoon as conveniently may 
and that ſuch eſtate which ſhall be purchaſed with the 
g0007. ſhall be purchaſed in the name or names of 
aid Francis Bennet and Henry Humber, and Ann the 
nded wife, or the ſurvivor of them, or ſuch others as 
ſhall nominate, direct and appoint ; and that the faid 
le ſo to be purchaſed, when the ſame ſhall be purchaſed, 
de under the fame truſts, and to the ſame uſes and 
ations, and ſubject to the ſame proviſos, conditions 
Lagreements, which are herein declared and appointed 
for and concerning the ſaid ſum of 3000/7. To this deed 
edule was annexed of the ſeveral mortgages and other 
tes of which the 30001. conſiſted. 


oon after this deed was made, the marriage took effect, 
bby this marriage there was iſſue an eldeſt ſon named 
ja, and there was a ſecond ſon named Joſeph, and 
er three other children. After the marriage 2296/. 
of the 3000/7. was laid out by the truſtees in the pur- 
of lands: all the lands were fee- ſimple, excepting a 


the other children ſhould happen to die before they 


ſmall 


186 J 


| Cafes argued and dulermined in the 


ſmall part thereof, which was a leaſchold eſtate ; that lay 
hold eſtate conſiſted of a long term; the purchaſe of | 
300/7: and it was bought before the fee - ſimple eſtate wa, 


Ann died in 1732, . the father died in 1 
Bryan the ſon vil Then the age of nineteeen, hol 
to attain his age of twenty-one, but died before he wi 
twenty-three ; on the death of his father he had enter 
upon the lands which were purchaſed by the truſt: 

Joſeph became his heir at law, and the preſent bill 
ught by him againſt Bennet Combe, againſt the young 
children of the ſecond marriage, and againſt others, pry 
ing that he might have the benefit of the eſtates wh 
were ſo purchaſed by the truſtees ; and that the 200 
to be laid out in land for the benefit of the di 
fon of the ſecond mariage, might-be conſidered as land. 


Lord chancellor faid his opinion was, that the plain 
was not intitled to this yt of the prayer of the bill: | 
faid the only queſtion of weight in the cauſe is, When 
this is to be conſidered as a real or perſonal eſtate? 2 
this is a matter of ſome nicety, conſidering the manne 
which the articles are framed. 


But two queſtions have been made in the preſent cauk 
firſt, Whether this is to be conſidered in equity as mong 
and ſecondly, ſuppoſing that it is, Whether it ought to 
conſidered as a veſted intereſt in Bryan the ſon, on his 
taining the age of EEE With regard to the ea 
of theſe queſtions, his lordſhip ſaid, it might be thr 
out of the caſe ; for his opinion clearly was, that this 
a veſted intereſt in him upon his attaining his age of ts 
ty-one. 


The words of the articles are, That after the 
© of Bryan Combe and Ann his wife, and the deat 
<« the longeſt liver of them, that the ſaid truſtees ſhall} 
<« the ſaid ſum of 20001. part of the ſaid 3ooo!. to 
« ſon of the body of the ſaid Ann, by the faid Bt 
Combe begotten or to be begotten, as ſhall Ie 
« attain the age of twenty-one years, when and 2! 
time as ſuch ſon ſhall have attained to the age of tv 
three years complete. 


It has been ohjected by Mr. Floyer, that this 2 
direction for payment of the money to ſuch ſon 5% 
attain his age of twenty-three, and that the words 


ne of Lord Chancellor Hardwicke. 

N th os attaiging his age of twenty-one, are only part 
4 4 bon of th perſon who 20 take. ee 
And it is indeed true, that in this clauſe of the articles 
e is no particular direction concerning the veſting of 
2000. but the words relating to it only direct the 
ment of the money: and therefore if this had been a 
pacy given by a will, the party would not have been 
tled to it, inaſmuch as he died before his age of twenty- 
re, But were theſe articles to receive this conſtruction, 
eit thould not be confidered as a veſted intereſt in 
1, by reaſon that he died before his age of twenty- 
re. it would defeat the whole intention of the articles. 
i indeed true that the articles are oddly penned ; for 
wel they ſeem to be general, and to relate to all ſuch 
as ſhould live to attain the age of twenty-one, and 
at the money ſhould be paid them, when they ſhould 
un the age of twenty-three, yet the eldeſt ſon was only 
aht in thoſe words; and when there was an eldeſt fon 
it attained his age of twenty-one, he became abſolutely 
tled to the money, and the time of payment was poſt- 
ed only to his age of twenty-three. 


The other queſtion his lordſhip ſaid was more difficult; 
bas far as he was able to form any judgment, his opi- 
n was, that this muſt be conſidered as money, not- 
laſtanding the general determination of theſe caſes was 
the contrary : in the ordinary ones of this nature, the 
gina! and primary intention of the parties appears to 

that the money ſhould be laid out in land ; and the 
er directions about veſting it in the hands of truſtees 
only temporary proviſions till that can be done, 


but what is the method taken in the preſent caſe ; in 


= £2. £6 


ein place, the whole ſum of money is immediately 
ein the hands of truſtees, and then the articles carve 
hall ertam proportions of the money, directing in what 


der it is to be applied; 2000. is to be paid to the 
at ſon, and the 1000. for the benefit of the younger 
mn, in. ſuch manner as the articles direct; there is 
ile a direction given concerning the intereſt, how 
vs to de difpoſed of; and after this is done, then fol- 
the proviſo, which creates the doubt in the preſent caſe. 


wided always, and it is further agreed by and between 
tte parties to theſe preſents, and hereby ſo declared, that 
lad lum of 30001. ſhall be laid out in an eſtate as ſoon 
wveniently may be, and that ſuch eſtate ſhall be pur- 
with the (ai zoocl. in the name or names of the 


o1. II. D d ſaid 


[ 188 J 


30001). is veſted 
in truſtecs tor 
the pur poſes 

tollowing, viz. 
2000l. thereof 
to be paid to 
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the eldeſt fon, faid Francis Bennet, H Humber and Ann the inte 
and 1000l. for ed wife, or the ſurvivor of them, or ſuch others a; they 
my _ ſhall nominate, direct and appoint ; and that the ſaid ep 
Aren, and a. ſo to be purchaſed ſhall be under the fame truſts, and 
greed under the the ſame uſes, limitations and intentions, and ſubject u 
K. the fame proviſos, conditions and agreements, which 1 
goool. ſhould herein declared and appointed of, for and concerning tl 


land, —. 2 * laid ſum of 3000!. 


eſtate ſo purchaſed ſhall be to the ſame uſes, &c. and ſubject to the ſame conditions ud 
are declared concerning the goool. Decreed that the lands ſhall be taken as money, t 


laying it out upon real eſtate being merely to make the fund for the benefit of the childn 
more permanent and ſecure. 


It is indeed true, that the proviſo directs this ma 
ſhould be laid out in the purchaſe of an eſtate ; but the 
expreſsly declares that the eſtate ſo purchaſed ſhall be ui er: 
the ſame truſts as are appointed concerning the ſum t 
3000/.. This is a plain direction that the lands ſhall Mo 
taken as money ; conſider this then upon the intention 
the parties, as there is the ſame direction about inveſtnter : 
the 1000/7. it is impoſſible to be conceived that it could Hus t 
their intention, that the land which was to be purct 
with the rooo/. ſhould always be conſidered as land, 2 
go to the younger children and their heirs. 


DL 189 ] Theplain intention of theſe articles certainly was, th 
the money ſhould only be laid out in land, in order! 
make it more permanent and ſecure, and that the 
ſhould be fold again when the children ſhould have oc 
fion for their money; and his lordſhip was pleaſed to dec 


accordingly. be n 

hi8. 

C 160. Dean and Chapter of Ely verſus Warren, June 2, 174 po 
8 HE end of the bill was to prevent waſte in be oc 
pens, 6 "pM and carrying away the ſoil in manors that lie in ant, 


in general be Levels in Cambridgeſhire. Evidence of cuſtoms in a ney 
—— ns bouring manor, offered to be read, to ſhew the cuſtoms 


another manor, the manor in queſtion. 


Lord Chancellor. It is certainly the rule of lau ing 
neral, that the evidence of neighbouring manors (hall e to 
be admitted to ſhew the cuſtom of another manor ; beute at 
every manor is to be governed by its own cuſtoms. auer 


Courts of law But this rule is not ſo univerſal as not to be varied 
have admitted * 
evidence with regard to profits of mines out of other manors, where they arr 

to explain the cuſtom of the manor iu queſtion, ot 
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ne inſtances; as in mine- countries, Derbyſhire, &c, 
courts of law have admitted evidence, with regard to 
fits of mines, &c. out of other manors, -where they 
analogous and fimilar, to explain or corroborate the 
m of the manor in queſtion, 


Now in the preſent caſe, there is a great ſimilitude in 
+ manors, becauſe this is a fen country which is of very 
x extent, and the nature of fens and marſhes through- 
t England are pretty much the ſame. 


The cuſtom here is to dig up the lord's ſoil for turf, e in 
ich is a very odd cuſtom if applied to any other ſoil ; but be un may 
ny and marſhy lands are often overflowed, and lie buried dig up the lord's 
fer water for ſeven or eight years, and produce no pro- foil for twrt., 
at all to the copyholder, and therefore by way of com- 
ation, when the water is drained, and the land improved 

the additional ſoil brought by the floods, the copy- 
ler may be intitled to common of turbary ; and this 
W to be a plauſible pretence for ſuch a right; and 


refore the evidence. offered by the plaintiff muſt be 


Though depoſitions taken de bene e/Je are irrregular, yet [ 190 ] 
e hearing of the cauſe it is too late to make the objec- . J, t00 late at 
for irregularity ; but in ſuch caſe you ought to have the hearing of 


&d the court to diſcharge the order for publication. the cauſe to ob» 
ject to depoſiti- 


ons taken de bene eſſe; you ſhould have moved to diſcharge the order for publication. 


be nature of common of turbary is very well known, 8 comgand 

\ is nothing more than ſuch a quantity of turfs as may nent 47 w., 
uſacient for the houſe to which the common is appen- can never have 
; but here the cuſtom is laid not only in the tenants night to a com- 
de occupants, which is a very great abſurdity ; for an 
pant, who is no more than a tenant at will, can never 


inight to take away the ſoil of the lord. 


e court of Exchequer, where there has been an im- This court wilt 
* modus, have taken a ſhort method, by decreeing *, Put perſons 
Pant to pay tithes ; but this court will not put cuſtom with the 
io ſet forth a cuſtom with ſo much exaQneſs as is exaRneſs as is 
ate at law, or with ſo much nicety as the court of datpe aw» 
quer expects, chequerexpeAty 
ecuſtom in this caſe is ſo extraordinary, that if the 
ace had not been very ſtrong in the ſupport of it, I 
not have directed an iſſue to try the cuſtom, but 

D d 2 ſhould 


3 
8 


mon of turbary. 
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ſhould have decreed an injunction to ſtay waſte in * F 
up the lord's ſoil. * 


Before the act of parliament in 15 Car. 2. ch. 15 
the improvement of the great level of the fens, the ln 
in queſtion were common, and then they might take a 
-turf ; but being ſevered by this act (vide ſec. 38.) and; 
nexed to particular tenements, it might very probably x 
the tenants into a miſtake, that they had the ſame riohtt 
dig turf after ſeyerance as before. | 


C43 161, Roy verſus the Duke of Beaufort, June 5, 1741, 


The bill was | HE bill is brought to be relieved againſt a judo " 
22 obtained at law on a bond in the penalty of e 
a bond, in and likewiſe exceſſive damages of 40 J. and for a pee en 


which the plain- injunction. 
tiff was jointly 1 

bound with his ſon, in the penalty of 100l. that the ſon ſhould not commit any treſpik 
the duke of Beaufort's royalty, by ſhooting, hunting, fiſhing, &c. except with the lic 
of the game-keeper, or in company with a qualified perſon; the ſon having catchedt 
flounders with an angling-rod, the bond was put in ſuit, and judgment for the penalty: 
game-keeper's brother-in-law, and another ſervant of the duke's, aſked the plaintiff's 
angle with them, when he catched the two flounders; and the verdi& was found meich 
tneir evidence, Lord Hardwicke decreed the plaintiff ſhould be relieved againſt the ve 
and that the duke ſhould refund the 1001. recoveregl on the bond, and the 4ol. damage, 


The plaintiff was jointly bound with his fon in ah 
in the penalty of 1001. that the ſon ſhould not commit 
treſpaſs in the duke's royalty, by ſhooting, hunting, fl 

[ 191 ] ing, &c. unleſs with the licence of the game-keeper, « 
| company with a qualified perſon. Ihe ſon after 
having catched two flounders, with an angling-rod, nl 
duke's royalty, the bond was put in ſuit againſt the plant 
and judgment for the penalty. Two of the duke's ſerva 
one of them brother-in-law to Marks the game-&«ade ; 
aſked the fon of the plaintiff to go with them, and Wl ſeve 
himſelf with fiſhing ; they angled about two hours, lit t 
navigable river, and catched two flounders. The wag 
was, found hy the jury merely upon the evidence of > ha 
two fervants., | ' 


The plaintiff (his ſon being dead) has been obliged 
pay the 1007. the 401. coſts of ſuit, though the , ow: 
the flounders was proved to be two-pence only. 3 
bond was given in 1729, while the plaintiff was WE 
proſecution, and in cuſtody before a juſtice of pe- ice c 
the information of Marks the game- Keeper, for o 
a gun in the duke's manor, and for killing a dog belong As tt 
to the duke. It was not pretended that the plainti "WW ln 
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e, but that he carried a gun only. Marks 
ng bio 5 a juſtice of peace that lived fifteen miles 
om the place, when there were ſeveral neighbouring juſ- 
es within three miles. | a 


When the plaintiff's ſon was before the juſtice of peace, 
hey threatened him with being intirely ruined by the duke, 
he would not agree to give this bond. 


From the year 1729 till 1732, it does not appear that he 
yer was guilty of any treſpaſs; and even after the two 
pounders were catched, which was in 1732, no manner of 
atice was taken of it till 17 34, when an information for 
riot having been tried at Wincheſter (in which theſe 
ery ſervants that decoyed the fon into this fiſhing were 
mnviced, on the evidence of the plaintiff in this cauſe) 
mediately after the trial, the ſuit was commenced upon 
he bond. 


Lord Chancellor. The firſt general queſtion is, Whe- 
her the bond was obtained ” oppreſſion, and by the im- 
tion of the duke of Beaufort's ſervants ? 


Secondly, Suppoſing there is an evidence of ſuch impo- 
ton, Whether the bond will be conſidered one as a ſecuri- 
that the fon ſhould not poach for the future! 


Thirdly, Whether an ill uſe has been made of this 
nd ! 


As to the firſt head of relief, oppreſſion and impoſition, I 
of opinion there is no evidence of either which ought to 
duce the court to relieve. 


The plaintiff's ſon appears to have been a perſon who 
ade a practice of carrying a gun, and likewiſe was warn- 
I ſeveral times by Marks the game-keeper not to come 
Ito the duke's manor : afterwards Marks, being upon 
8 lawful buſineſs, finds this young man, with a gun in 
$ hand, and might have juſtified ſeizing the dog, and 
lough he ſhot him, it does not make any great alteration, 
Nause, if any body has ſuffered, the duke has, who loſt 


$ own uſe, The carrying a gun, and ſhooting the keeper's 
m return for his own being killed, was a ſufficient 
fication of Marks for taking the plaintiffs ſon before a 


ce of peace. 


As to the point of taking him before a juſtice of peace 


> benefit of the dog, which ſhould have been ſecured to 


oled at the diſtance of tifteen miles, it is not a thing 


L 192 ] 
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be commended ; but, however, that does not prevent lj 
having equal juriſdiction as if he had lived in the ng 
bourhood ; it appears befides, that the plaintiffs fon hat 
more aſſiſtance at Wincheſter than he would have hat 
any other part of the country, for he had the recorder fy 
his council; and it is very probable the game-keeper had a 
eye to having council himſelf, or he would not have though 
of carrying him ſo far. 
An unqualified No evidence has been attempted to be given of the jus: 
8 of peace miſbehaving in the affair; on "he wo ' 
dog, will jultify was ſo favourable as not to levy the penalty of five pound 
a judge d, which the ſtatute gives againſt a perſon carrying a 
ecting conſide- het el h . ve dun 
rable damages, ing unquali ; nor was there any notice taken of ki. 
ling the duke's dog; and however trifling it may be call, 
if ſuch a thing had come before me at niſi prius, on th 
inſolent behaviour of the perſon at the time he ſhot th 
dog, and other circumſtances, I ſhould have made n 


ſcruple of directing very conſiderable damages. 


[ 193 ] As counſel appear to have been preſent the whole tine 
before the juſtice of peace, though it is not ſaid they a 

viſed the bond, yet I mult preſume they did, as nothing i 

ſhewn to the contrary. 


The taking Bonds taken for the preſervation of the game, and to 
bonds to pre- prevent poaching, are not only for the benefit of lords d 
forthe — manors, but even of the young perſons who enter into 
of the obligor, them, as this fort of idleneſs generally leads them to work 


as this ſort of conſequences. 
idleneſs leads | 


to worſe conſequences. 
As to oppreſſion, if there had beeen any illegal advan- 

tage taken whilſt he was in cuſtody before the juſtice d 

peace, he might have been led at law, and there ws 

no occaſion for a ſuit in equity, 


If a perſon in But there could be none here, becauſe his being before 


cuſtody conſeſ. juſtice of peace was lawful; nor was there any imprope 


r method uſed to draw him into the executing of this bond: 


cil is attending, in the common caſe of a warrant of attorney to confek 
d will ot be judgment by a perſon in cuſtody, if he has counſel preſent, 
; 4 "oy % it will not be ſet aſide for dureſs, where the impriſonmeit 


was legal. 


Thereis not Though there is no act of parliament which direc 
of parliament taking bonds. in this particular caſe, yet there are ſtatutes 
ems — . n Which approve of it in ſimilar caſes; as for inſtance, d 
this particular acts that relate to the cuſtoms, expreſsly direct and I 


— 
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ind ſuch bonds to be taken to prevent and guard againſt caſe but the acts 
Fnces for the future. The act likewiſe againſt deer- 3 
lng commands ſuch bonds to be taken. Vid. 5 G. 1. the act againſt 

15. ſeft. 4. and . there is no authority in the pre- deer-ſtealing di- 


nt caſe, yet it ſhews the doing of it is not malum in ſe. 8 


of it is not malum in ſe. 


The council for the plaintiff have inſiſted it is an exceſ- 
e penalty, and to be ſure it is a large one; but I do not 
ow that courts of equity, where a bond is entered into 
Jluntarily, have gone ſo far as to take into their conſidera- 
pn the greatneſs or ſmallneſs of the penalty. I ſhall be 
ttremely cautious how I give an opinion that will ſet aſide 
h bonds, which, if rightly uſed, may be of great ſervice 
the preſervation of the game, and an equal benefit to 
e obligors themſelves, by taking them out of an idle 
re of life, which poaching naturally leads them into. 


As to the head of ſecurity; it is moſt abſurd to think 
it bonds of this kind were intended merely as a ſecurity, 
| that nothing 1s to be recovered upon them. 


am of opinion, when theſe ſort of bonds are given by Theſ: bonds 
able to imagine they could only be intended as a bare "C- * 9 * 
prity that the obligor ſhould not offend for the future; ty, that the 
tlus the caſe, in what reſpect is a gentleman in a better obligor ſhall 
Kition, who has ſuch a bond, than he was before, if, he . 2 
he has obtained judgment at law, a court of equity arc by way of 
ere him no other ſatisfaction than the bare value of ſtated damages 


\ 1% Lill between the 
price of the game that is killed! parties. 


E two heads of relief may therefore be laid out of 
e. 


The third is the moſt material conſideration, and that is 
ll uſe which has been made of the bond. 


o evidence has been offered to ſhew that ever the 
atift”s ſon has been guilty of ſhooting, fiſhing, hunting, 
from the time of giving the bond in 1729, till Ma 
2; after this fact of catching the two flounders, which 
de admitted to be a breach, it reſts for two years, and 
Kon was brought upon the bond; then it appears 
the plaintiff here was a witneſs in an information for a 
med at Wincheſter aſſizes in Trinity term 17 34, where 


uke's two ſervants were convicted, and chicily on the 
it's evidence, 
It 


of ſtated damages between the parties, it is unrea- © not intended 
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It is à very material circumſtance that the plairtif, 4 
had à licence, or at leaſt an encouragement to fiſh, by be 
in company with two of the duke's ſervants, one of wid 
was brother-in-law to Marks the game-keeper, 


Where the It frequently happens there may be a juſt cauſe of ati 


motives to an yet the real motives may be very unjuſt, which a cout 
Jad, wong Equity will always take into their conſideration, dz 
the cauſe of the they cannot at law pay any regard to it. 
action was juſt, | 
- a court of equity will always take this into conſideration, though they cannot at lay, 


— = hoy * It appears by the evidence, that Marks, who wa 
not poaching, pn 7 who had the authority of the duke, who þ 
1 en a witneſs to the tranſaction of the bond, gave a len 
. or at leaft an encouragement to this fiſhing, which, xj 
was with an angling-rod only, could not be called poachin 

nor was it ever ſo eſteemed: Beſides, in ſuch a trad 

time as two years, it is impoſſible to ſuppoſe Marks, f 
game-keeper, could be ignorant of this fiſhing, eſpeci 

as his own brother-in-law was in company. 


According to the condition of this bond, the plain 
li 195 ] could not be relieved at law, becauſe his fon could not fi 
; withoat expreſs leave from the game-keeper, or in preſet 
of a qualified perſon ; fo that if the duke of Beaufort hin 
ſelf had given leave, there muſt at law have been a verds 
becauſe it is not within the expreſs terms of the conditi 
of the bond. Now when a man has made this mod 
uſe of his liberty of fiſhing, and manifeſtly appears to h 
had leave, it would be hard not to relieve againſt the jud 
ment and penalty recovered upon this bond at law. 


The next conſideration will be, as to the coſts in f 
court; I am of opinion the money mult be 
funded, yet it would be too much to make the duke 
Beaufort pay coſts, becauſe he does not appear to m 
Have had the leaſt knowledge of the circumſtances dt | 
caſe, being carried on merely by his agent; but if Ma 
tiad been before the court, I would have decreed « 
againſt him in equity; but as he is not a party, I mult 
cree for the plaintiff that he ſhall be relieved againſt! 
verdict, and that the duke ſhall refund the 100/. recoe 
upon the bond, and alſo the 40. damages; but g 
ooſts in this court on either ſide. 


s Langley verſus Brown, June 6, 1741. Casz 162, 

UDGMENT was given in this cauſe. ., 1 
; ; wicke held, 

4 bill. has been brought by the ſiſter and heir at law of r- 8. 

hard Benthall, to be relieved againſt the deeds executed Md es 

} Richard Benthall in his lifetime to Mrs. Elizabeth cither under the 

rown, and for inſpectiom of the title-deeds of Mr. 1 * 

mthall's eſtate, which, after his death, came to the hands any pretence 

Mrs. Elizabeth Brown, and are now in the defendant's to fc eſe the 

ody; and in cafe the legal eſtate does not paſs by the Rn che bill, 

is, then the plaintiff inſiſts upon her right as heir 

law. N 


The material queſtion · is, Whether deeds exetuted by 
„ Richard Benthall, an old man, in view and contem- 
on of a marriage very much to his own prejudice, and 
ally to the benefit of Mrs. Elizabeth Brown, the in- 
Wed wife, ſhall be eſtabliſhed in this court, notwith- 
ding the marriage never took effect? 10501. a debt 
from Mr. Richard Benthall to Mrs. Elizabeth Brown 
ſome years before, is recited to be part of the conſi- 
ion of the following deed of leaſe and releaſe, dated 
tober 20, 1718. | 


Made between Richard Benthall of the firſt part, Eliza- 
bh Brown of the ſecond part, and truſtees of the third 
LHourth parts; reciting, that Robert Benthall was in- 
d to Elizabeth Brown in 1050/. and in conſideration 
feof, he grants to truſtees, and their heirs, to the uſe 
Lizabeth Brown for life, then to truſtees to preſerve con- 


N 
1 


ch part thereof as ſhe the ſaid Elizabeth Brown hall 
| proper, to the uſe of truſtees and their heirs, during 
le of ſuch perſon only as ſhe the ſaid Elizabeth Brown 
, by any writing or Writings, executed by her in the 


o Ms | 

g ate ot, Kc. or by will executed, &c. either abſo- 
er conditionally, direct, limit, and appoint in truſt 
eed 0 uch perſon, &c. | 


nd. for want of ſuch appointment as aforeſaid, to the 
Thomas Wild, his executor, &c. for the term of 

ared years, without impeachment of waſte, ſubject 
= proviſos, powers, &. hereinafter declared con- 
ug the ſame; and from and after the expiration, of 
c bonner determination of the five hundred years term, 
Eur and behoof of the heirs of the body of the ſaid 
vL, II. Ee Elizabeth 
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gent remainders, then as and for all manors, lands, &c. C 196 J 
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— 
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Cuſes argued and determined in tbe 
Elizabeth Brown ; and for want of ſuch iſſue, then 0 
uſe of ſuah perſon arid perſons, his, her or their be 
for ſuch eſtate and eſtates, and in ſuch manner as def 
Elizabeth Brown, whether ſole or married, and wit; 
without the conſent of any huſband ſhe hall happen 
have, ſhall, by any writing, &c. or by will or wig 
purporting a will, direct, limit and appoint, and c 
able with any ſum, &c. not exceeding Io. 


And it is agreed by and between the ſaid parties, 
all and every appointment made by the ſaid Elizgy 
Brown, by virtue of the powers in this «deed, may 
time te time be revoked; and a new appointment mad, 


And for want of ſuch appointment, then to the uk 
the ſaid Elizabeth Brown, her heirs and aſſigns for ew, 


A power to Elizabeth Brown to fell the premiſes to 
incumbrances. 


A general warrant by Mr. Richard Benthall, who « 
venants that he is ſeiſed in fee, has full power to ga 
that Mrs. Brown and her heirs ſhall peaceably enjoy; th 
the premiſes are free from incumbrances, except a mort 
of 1200/. and the recognizance of 1000). and that hem 
at his own expence, do further acts to aſſure. 


The term of five hundred years is declared to raiſe pay 
tions out of the eſtate for the younger children of thei 
Elizabeth Brown, not exceeding 10bOI. The deed 
appointment of November 3, 1718, recites the poſe 
created by the foregoing ſettlement in the firſt place, 
then follows the appointment : 


* Now know ye that I the ſaid Elizabeth Brom, 
© purſuance of, &c. do oy theſe prefents, &c. app 
« limit, give and grant, all and ſingular the ſaid mand 
« Benthall, and all and every the lands, &c. and ths 
ce verſion and reverſions thereof, expectant upon 
te death, in cafe I ſhall die before my intermarnage 
de the fald Richard Benthall, to hold to him thes 
Richard Benthall, his heirs and aſſigns for ever, \u 
«© nevertheleſs, and upon this expreſs condition, that 
« ſaid Richard Benthall, his heirs or aſſigns, ſhall, 
<« the ſpace of twelve months next after my deceale, fi 
e. my brother John Brown the ſum of 300l. to l 
« Brown 200/. and to Mary Brown 200/. but in caſe! 
4 ſaid Richard Benthall ſhall marry me the ET” 


Tins of Lord Chancellor Hardwicks: 


Brown, then I do hereby declare the appointment, and 
ill and every thing contained therein, ſhall be void.“ 


The ſecond. deed of appointment bears date March 11, 
510, recites the leaſe and releaſe, and the foregoing ap- 
zintment; and then follows, ; : 


« Now know ye, that I the faid Elizabeth Brown, for 
and valuable conſideration me hereunto moving, 
and in execution and performance of the ſaid power re- 
ſerved to me in and by the ſaid in part recited indenture 
of releaſe, and alſo in execution and performance of all. 
and every other power, &c, reſerved in and by the ſaid 
indenture, or otherwiſe ; I the ſaid Elizabeth Brown, 
by theſe preſents, under my hand and ſeal, by me at- 
teſted in the preſence of J. M. C. M. and EL B. do 
appoint, limit and direct all and ſingular the manor, &c. 
in the ſaid recited indenture, ſhall, from and after the 
deceaſe of me the aid Elizabeth Brown, be had, held, 
and enjoyed, &c. unto and to the uſe of the ſaid Richard 
Benthall for his life: and I do by theſe preſents aſſign 
and ſet over all, &c. to the ſaid Richard Benthall, and 
his aſſigns, for the term of his natural life, and from 
and after the ſeveral deceaſes of me the ſaid Elizabeth 
Brown and the ſaid Richard Benthall, then to the 
heirs of the body of me and the ſaid Richard Benthall ; 
and for want of ſuch iſſue, to the uſe of my brother 
John Brown, and the heirs of his body; and in default 
of ſuch iſſue of John Brown, the like limitation to 
Ralph Brown ; and in default of ſuch iſſue of Ralph, 
the. like limitation to Mary, with remainder to ſuch 
perſans as Elizabeth Brown ſhould appoint, with a 
power of reyacation by the ſaid Elizabeth Brown.“ 


A ſtated account between Richard Benthall and Eliza- 
W Brown, with relation to the 1050. produced by the 
ſendant, and not controverted by the plaintiff. | 


Elizabeth Brown levied a fine in Trinity term, 8 G. 1. 
d years after the death of Richard Benthall, and declared 
ule of it to herſelf and her heirs. 


In 1735, long after the fine, was the preſent bill filed. 
this Elizabeth Brown pleaded a purchaſe for a valuable 
midration, which was over-ruled, and ſhe was ordered 
aſwer. After the plea was over-ruled, Elizabeth 
bow, in Eaſter term 1 737» ſuffered a common recovery, 
Ee 2 in 


- 
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Caſes argued and determined in the 
in which ſhe comes in as vouchee, and declares the uſe g 
it to herſelf in fee. This being the ſtate of the 

laintiff prays, that as ſhe is heir at law of Rich 
Renthal, the court either upon the foundation of he 
having the legal eſtate, will decree the poſſeſſion to her, g 
that the deeds may be ſet aſide on account of fraud and in: 


| Lord Chancellor. Firſt, As to the plaintiffs legalrigh 
to the eſtate in poſſeſſion. FLU VT TOP of, 8 


Secondly, If ſhe has no ſuch legal right, then whats 
ſhe ought not to be relieved on the point of fraud and in 
poſition ? nenn W 

Thirdly, If there is no fraud or impoſition, whether fs 
ought not to be relieved on the ſuggeſtion of miſtakes a 
blunders in the drawer of the deeds, contrary to the i. 
tention of the parties? Dr IH 


There has been one general objection made againſ th 
bill, that the plaintiff ought to be left to her remedy 
law by gjectment, | 


Where perſons In the firſt place, the may: is heir at law, and when 
cannot ſhow » ſhe cannot protect herſelf by ſhewing her title, . le dn 
the writings and writings are admitted to be out of her hands, ſhe 
88 properly come into this court. 
they may pro- A ſecond reaſon for the bill is, the applying by ways 
1 "9 redemption, for this eſtate is allowed to be incumbet 
with 7001. and therefore ſhe was regular in coming be 
to compel detendants to take their — 
A third reaſon, that the charge of 7ool. is by way 
condition that the heirs do pay within twelve moths, at 
now as the condition is broken by the 700/. not being pa 
within twelve months, &c. I doubt they could not prei 
at law. © OR hr Ger 
As to the merits of the title at law, it depends upon i 
points: Firſt, upon the effect of the deed-poll of the l 
of November 1718, out of which ſeveral points arile. 


[ 199 ] Secondly, What is the effect of the acts ſubſequent! 
this deed-poll of the third of November 1781 ? and 
what kind of eſtate Elizabeth Brown took under the i 
denture of leaſe and releaſe of the 20th of October 17 


he took an efate for life with a remainder in fail, & 
. Vide the words of the deed itſelf, * 


0 


Fime of Lord Chancellor Hardwicke. 


4s to the appoinment under the deed-poll of the third 
November 1718, it certainly was a good appointment 
the remainder in fee expectant upon her eſtate-tail. 


The next thing to be conſidered on the deed-poll is, 
ther this conveyance only operated out of her power, 


pole to conſider the words of the deed. 


Now know ye, that the ſaid Elizabeth Brown in pur- 
nee of, &c. doth by theſe preſents, &c. appoint, limit, 
e and grant all and fingular, &c. and the reverſion, 
in caſe I ſhall die before my intermarriage with the 
| Richard Benthall, to hold to him the ſaid Richard 
pthall, his heirs and aſſigns for ever. 


By the words of the deed it is confined to ſome power; 
plain therefore nothing paſſed by this deed in point of 
but the remainder in fee, and her eſtate-tail remained 
diſturbed, and not touched by the power: now ſhe does 
only limit and appoint, but ſhe gives and grants; con- 
then whether it can take effect out of the intereſt ab- 
d from the power. In the firſt place there is no 
eration, in the next place no livery ; and therefore 
e is no way of ſupporting it, but to make it operate by 
of releaſe to Richard Benthall, as being in poſſeſſion. 
Litt. ſec. 460. p. 270. 6. 


taken upon this foot, it will be ſufficient to create a 
ke to Mr. Benthall, voidable by the iſſue in tail; for 
ant in tail, remainder in fee, grants any eRate to A, 


= in the fine, Vide Symonds verſus Cudmore. 
WG. | 


de queſtion then will come to this, Whether the grant 
chard Benthall can amount to a conveyance in poſ- 
7 and I think it cannot, for it was intended only 
effect after her death, and not to paſs any eſtate in 


Alc 1, e 


e next queſtion will ariſe upon the acts which were 
ent to the deed-poll. The firſt tranſaction was the 
of the 11th of March 1719, being an appointment 

ules, A ſtrong objection has been made on the 
of the plaintiff, that it is intirely void, becauſe Eli» 
Brown had made the former appointment without 


xelerving 


207 


out of her intereſt alſo. And it is neceſſary for this 


— 


If tenant in tail, 
remainder in 
ſee, grants an 
eſtate to A. to 


mmence in poſſeſſion after the death of tenant in tail} commence after 
terwards levies a fine to other uſes, the eſtate of A. the death of 


tenant in tail, 
and then levies 
a finc to other 
uſes ; A.'s eſtate 
is merged in the 
ſine. 
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The decree in 
Heli and Bond 


on appeal to the 
Houſe of Lords 


was affirmed by for the opinion of the judges of the court of Kins, 
a d 


the unanimous 
opinion of the 


judges of the 


Common Pleas, 


and Exchequer, 


' pion, that as the remainder in fee was diſcontinued by 


A man makes a ſettlement, wherein was a power from time to it 


he by another deed revokes the laſt, and again declares other uſes 


Caſes argued and determined in ibe 
reſerving a power of revocation ; and for this purpoſe th 


caſe of Heli verſus Bond has been very much relied on 5 
the governing caſe ee. 


But I am very doubtful whether that caſe will goven 
the preſent, though I inclined at firſt that it would, Thy 
e was heard before lord Harcourt, who had it fas 


Bench; and on appeal to the Houſe of Lords, the de 
was affirmed by the unanimous opinion of the judges a 
the court of Common Pleas, and court of Exchequer, 


In the preſent caſe here are two powers in the very cr 
tion; a power to appoint uſes, and a power to reid 
nſes : now the power to appoint uſes, Elizabeth Brow 
has executed by the deed of the third of November 171 
but the power of revocation has never begn executed att 
till the deed of the 11th, of March 1719; then the qu 
tion will be, Whether both might not be executy 
once, as they ſeem to be diſtin& and ſeparate powers! j 
Heli and Bond the power of revocation was executed, a 
the doubt was, whether the uſes could be revoked tuti 
ſuoties, without relerying a power of revocation. 


There is no occaſion to give a determinate opinion 
this point; for even ſuppoſing the uſes of the deed 1 
March 1719 are void, I think the uſes of the deed! 
November 1718 are well barred by the recovery in 17 
What is the conſequence of the tine? Why ſhe has! 
red her eſtate-tail by virtue of the ſtatute of H. 7.4 
likewiſe diſcontinued the remainder in fee. But it is 
ſtronger, if you conſider the deed of November 1715 
operating only out of her power, according to Symot 
verſus Cudmore, 1 Salk. 338. 


The next conſideration is the recovery; I am of 


e, ſo it was well barred by the recovery. 


* 


—— 


9 * _— 


ER * 1 


revoke the uſes, and to limit and declare new uſes; in pur ſuance 
power he revokes the old uſes, and by the ſame deed limits new, Wh 
annexing any new power of reyocation to ot new uſes: aſter 
thinking be ad by the firſt ſettlement a power of revocation, tous 9 


ſame lands. 
- It was decreed that this power of revocation by the firſt deed vn 
euted and at an end, and by conſequence, that the revocation e 
was without any warrant, and the uſes limited on the firſt revocauet 


Saud. Eq. Ca. Abr. 342, 


Py 89 © + 


due of Lord Chancellby Hardwicke. 


take effect out of the intereſt ; I think it would be void, 


nant in tail with remainder iri fee to Richard Benthall, 
id ſo was barred by the recovery. | 


Another point to be conſidered, which is, as to the 
4 of the fine. I take it to be a tine, with proclama- 
ns and non-claim. By the deed of appointment in 
loveraber 1718, in caſe Elizabeth Brown did not m 

hard Benthall in her lifetime, ſhe makes him tenant in 
EN he dies, ſhe enters and gains a poſſeſſion by abate- 
ent, levies a fine, and five years paſs ; conſider then 
ether the plaintiff by this means is not effectually bare 


| of any legal right. 


The counſel for the plaintiff have founded their relief in 
ity on three grounds. 


Fir, On account of fraud and impoſition. 


decondly, That as this deed was made in view of mar- 
*, as it has not taken effect, it is conſequently void. 


Thirdly, Upon the miſtake and miſapprehenſion of the, 


wer.of the conveyance, contrary to the deſign and in- 
Non of the parties conveying. 


as to the firſt, fraud and impoſition ; here is no proof 
the cauſe of. actual fraud: it appears in evidence that 
ard Benthall was a man of very good underſtanding, 
L likewiſe bred to the law; that he did not raſhly and 
apitately engage in this deed, but took three days to 
der and give inſtructions about this ſettlement : nei- 
ls there a ſyllable of proof, that Mrs. Elizabeth 
Im herſelf uſed any art to impoſe upon him, or to 
kim in to execute this decd in her favour. 


lf there is no proof of actual fraud, then conſider the 
umſtance of fraud ariſing from the internal evidence in 

themſelves; now it muſt be admitted, that there 
ch marks. of fraud upon the face of it, as may juſtly. 
create 


t was-made a queſtion one hundred and fifty years ago 
. if tenant in tail, remainder in fee, levied a fine, 
common recovery would have barred the fee? Cro. El. 


bow fully ſettled, and there is not ſo much as a ſcintilla 
is remaining to the ifſue in tail. Suppoſing it poſſible levies a fine, a 
le deed of the third of November 1718, was intended common reco- 


209 
A doubt one 
hundred end 


fiſty years ago z 
but is now ſet- 


88. Barton verſus Lever. Poph. 100. But this point is bed, that if te- 


nant in tail, re- 
mainder in fee, 


very bars the 
fee, and the iſſug 


cauſe it is not to take effect in poſſeſſion till after her in tail have nog 
ath ; and the conſequence of this is, that ſhe remained“ Fintillajuris, 


[D 202 ] 


Caſes argued and determined in the 
ereate ſuſpicion in any court whatever z it cannot be 
a purchaſe, becauſe oO. the pecuniary conſideration, f 
by no means equal to the value of the eſtate; but then 
ueſtion will be, Whether this objection may not be a 
wered by the apparent intention of Mr. Richard Benthal 
that the whole eſtate ſhould paſs to her in poſſeſſion ink 
lifetime? which is manifeſt from his declarations both 
fore and after the execution of the deed. 


tis no gre That a perſon puts a groundleſs and unguarded on 
* dence in another, is not a foundation in a court of eau 
Alden deed, that to ſet aſide a deed; but it is plain that ſhe had an «qd 
2 perſon put an confidence at leaſt, for it appears in the cauſe that þ 
prguarded con- truſted him for a long time with 1050/. of her mi 
e m ano- . 0 . 
ther, without taking ſo much as a note of hand, or any ol 
fecurity whatever. 


The ſecond ground of relief is, that as the deed 


made in view of marriage, which never took effect, 
deed is conſequently void. 


This court will The law of Scotland on this point is, Cauſa dats 
not judge ogg ſecuta, like an exchange between parties; if not execut 
— 3 on one ſide, it is void on the other: but I do not thi 
a gift of lands I am to judge here according to the ſtrict rules of law ui 
cauſa matrimo- relation to a gift of lands cauſa matrimonii prelecuti, 
nii prælocuti. 

Thoughthecon- It is objected by the defendant's counſel, that to | 
fideration is not upon this ground of relief, the marriage not taking iff 
5 *he would be contrary to the ſtatute of frauds and peſju 
court ſees what becauſe here is no conſideration of marriage exprelkd 
was the material the deed itſelf ; but there are many caſes in this d 
472 % * where, though the conſideration is not expreſſed in a « 
weight, not- yet if it appears to the court, what was the real and 
8 terial conſideration, it has had great weight with the c 


Bs. of notwithſtanding the ſtatute of frauds and perjuries 


But the ſtrongeſt part of the defendant's caſe 1s, 8 
though there was a marriage intended, yet this deed! 
not to be the marriage-ſettlement ; but if the mam 
took effect a new one was to be executed, and it f 
in proof that this was the deſign. 


{ 203 ] But however abſurd the intention of this deed fen 
be, yet Elizabeth Brown might provide for all the de 
the marriage-ſettlement under it, if ſhe thought fl. 


. Miſtakes ond The third ground of relief is, miſtakes and mia 


miſapprehen- 


dens in the henſions in the drawer of the deeds, contrary to d. 


Time of Lord Chancellor Hardwicke, 


i kind appears upon the face of it; the only thing that 
© at all the. air of it, is the ſtated account, of the ſame 
te with the leaſe and releaſe October the 2oth 1718. 
it I am of opinion this was only done with regard to the 
ol. and to create an evidence of the debt. 


t if the conſtruction of the deed of October 20, 1718, 
ald prevail, which the defendant endeavours to put 
an it, then there is not ſo much as an eſtate for life 
en to Richard Benthall before the marriage, which is 
ys uſual in marriage-ſettlements. I do take this to be 
lunder in the drawer of this conveyance; and therefore, 


uity to be relieved, the court would have done it on 
ditions ; but this is of no conſequence to the plaintiff. 
e great point for the plaintiff is, that taking the deed- 
Lok the third of November 1718, as part of the agree- 
at, the drawers of it have fo framed it as to let Mrs. 
abeth Brown bar the remainder by the eſtate-tail being 
in her power, and that ſhe has taken an undue advan- 
„ If this had appeared in the cauſe, I ſhould have 
m of opinion to relieve ; but I muſt own, after confi. 
ug the evidence with all the care and circumſpection J 
maſter of, I cannot find ſufficient proof of an undue 
antage : three witneſſes ſpeak fully to Mr. Benthall's 
and declarations with regard to his great love and 
won for Mrs. Elizabeth Brown, and his deſire that 
ſhould have the whole eſtate ; and that he expreſſed 
tlelf ſo, bath before and after the execution of the 


an very doubtful, as the deed of the 20th of Octo- 
1718 is worded, if Mrs. Elizabeth Brown might not, 
| quoties, revoke the uſes of any deed : but if the 
| do the ſame by a fine, a court of equity will not 
lhe power from her. 


L hough there is only parol evidence of Mr, Benthall's 
Won, that Mrs. Elizabeth Brown ſhould do what ſhe 
ut fit with the eſtate, yet this is ſufficient to rebut an 
and in this light is like the caſe of Standard verſus 
al before lord Talbot. 


vL, II. Ff Length 


The next thing inſiſted on in behalf of the plaintiff is, 


Mr. Benthall in his lifetime had come into a court of 


471 


woof the parties. And to be ſure this is as much a head e 
E relief as fraud and impoſition 3 and under this head it much a head of 
"ited on, that the deed was intended only by way of relief as fraud 


ortgage OT ſecurity ; but on looking into it, nothing bf and impoſition. 
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212 Caſes argued and determined in the 


Length of time is a material ingredient for the de 
dant, becauſe it may have prevented her from having 
benefit of ſuch evidence, as ſhe might have had iy 
plaintiff had applied ſooner for relief, + "IM 


On the whole, I do think there is not any room wog 
lieve upon the ſeveral heads of fraud, intended marriage 
miſtake, or to ſet aſide the deed ; and therefore as to 
the bill muſt be diſmiſſed. $a e 7 
But however I will leave it to the plaintiff's ch 
whether ſhe will the right at law; and if ſhekw 
mind to try it, I will give her the aſſiſtance of this d 
in clearing all difficulties by removing the term 4 
hundred years out of her way, ſo that ſhe may be able 
come at the right. 11 


Carr 163. Kinaſton vgrſus Clark, Trinity vacation 1741, 


T. D. on his e DELAHAY on his marriage ſettled 


2 2 eſtate on himſelf for life, on his wife for life, remain 


himſelf for life,” to truſtees to preſerve contingent remainders, remainds 


remainder to - his firſt and every other ſon in tail-male, remainder 
truſtees to pre- 


ſerve, &c. re- | himſelf in fee; there was iſſue a ſon; Thomas, the fat 
mainder to his died indebted by bond, the ſon afterwards died wit 
firlt and every. iffue, but by his will had deviſed the eſtate to the defend 


other ſon in tai 4 

male, remain- \ Clark in fee. 
der to himſelf in ö 
fee; a ſon born, the father dies indebted by bond, the ſon afterwards dies without | 
but by his will deviſes the eſtate to the detendant in fee. Lord Hardwicke held, the g 
ſion being come into pollcſhon, was aſſets to pay the father's debts, notwithſtanding 
deviſe of the ſon. tp ISAS bro eee 


Lord Chancellor. The queſtion is, Whether the 


verſion in fee, which is now come into poſſeffion, ſit 
aſſets to pay the bond debts of Delahay the father. 


I am of opinion that this reverſion being come into 
ſeſſion is aſſets to pay the debts of the father, not 
ſtanding the ſon has deviſed it to the defendant. 


The deſett in Before the ſtatute of 3 . 3. cap. 14. the heir ws 
1 bound by lands deſcending to him, where ſold or a 
of fraudulent before action brought, and if an obligor deviſed hs 


conveyances, is 


remedied by 3 the deviſee ſo ſelling was not liable to the obligee: this f 


1 


{ 205 ] was to remedy the defect in 13 Eliz. cap. 5. of fraud 
W. & M. cap. conveyances, and to extend it to fraudulent deviſes, 
34» beds, 3 n —_ | 


Tine of Lord Chancellor Hardwicke: 
rt, 1 will conſider whether this caſe is within the in- 
don of the ſtatute of 3 V. 3. | 
Secondly, Whether there are words to explain that in- 
tion. _ . : x 
he general-view of the act is to prevent creditors from 
ng defrauded of their debts, and to make all deviſees 
with the heir where lands deſcend upon him. The 
yn rule upon ſtatutes, made to prevent frauds is, that 
ought to have the moſt liberal conſtruction, as in 
ines caſe “. | | | 
jere are many caſes where the enacting part in a ſta- 
attends further than the preamble even in criminal 
ers, as in an act made in 33 Hen. 8. cap. 23. for try- 
reaſons ard murders, where the words being within 
ling dominions or without, it has been extended to 
zin the Weſt-Indies, and perſons have been tried there, 
executed, by virtue of this act. 
thas been objected, that where a preamble is tied up 
particular caſe, the court will carry it no further, un- 


there are expreſs words in the enacting part which ex- 
Lit further. 


ox in this ſtatute there are two parts of the preamble, 
both are not tied up to one caſe ; for the firſt part is 
and the latter only confined to a particular caſe. 


e heir is as much debtor upon the bond as the obli- 
and fo laid down in Plowden 440. who is more large 
this head than any of the ſubſequent reporters ; an 
mult be charged in the debet as well as the detinet, and 
Ire the ſtatute of feofails it would have been error if 
mile, which ſhews plainly the heir is to be conſidered 
@tor : if judgment go by default againſt an executor, 
lonly be de bonis teftatoris ; but if judgment be by 
t againſt the heir, it may be againſt him perſonally, 
bis another proof of the laws conſidering him as a 


— it can only be de bonis teſtatoris ; but if agaiuſt the he 
oprus, * 


2 


= * . 8 8 5 


— — 


* aſe, 3 Co. 8a. it was reſolved in this caſe by the whole 
4 it all ſtatutes made againſt fraud, ſhould be liberally and benefici- 
proved to ſuppreſs the fraud, and according to their opinions di- 

"tions have been made. | 
f 2 | Mr, 
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The enacting 
part of a ſtatute 
extends further 
than the pre- 
amble in many 
inſtances, even 
in criminal 
matters, 

The 33 Hen. 8, 
cap. 23. for 


trying treaſons, 


&c. within the 
king's domini- 
ons or without, 
has been ex- 
tended to trials 
in the Weſt. 
Indies. 


An heir muſt 
be charged iu 
the debet as 
well as the de- 


tinet, and be- 
fore the ſtatute 
of jeofails, it 
would have 
been error if 
other wiſe, 
which thews he 


is to be couſi- 
dered as a 
debtor, | 

If judgment 
be by default 


ir, it may be de 


— 


— . PT SY 


£# Co ag fy  . 


' ther, and by ſeſſion, is liable to the ſpecialty debts of the father, and 


— 1 1 prngy able with the father's debts ; but I deny his poſition, fy 


2145 Caſes argued and determined in the 


[ 206 ] Mr. Murray, council for the defendant, put thi cab 
A ben ande a ſon and a daughter by one venter, a ſon by the fey} 


daughter by one 1 | 
by venter, the father dies indebted, the ſon by the firf Venter 


the ſecond, the enters, is ſeiſed, and dies, the daughter is intitled, be 
father dies in. a poſſeſſto-fratris, and, faid Mr. Murray, ſhe is not c 


ters, is ſeiſed, he is plainly liable to the deht. 
and dies, the 26 . | 
daughter is in- Ihe act is to prevent the defrauding the creditors of x 
titled, being a debtors. | 
poſſeſſio fratris, 


di li bl to 4 y * „ | 
aca 22 wary If lands had come to an heir in poſſeſſion, and he 


debt. deviſed them before the writ brought, it is certainly wity 

Ye the ſtatute ; why not if it comes to him in reverſion ? if j 
the preſent caſe there had-been no deviſe, but the lands 
ſcended to the heir of the fon, and then the eftate-tail & 
{ termined, and ſo in infinitum, they would have be 
chargeable. | | 


Its an inaccu= Though the law ſays, that a reverſion after an eſat 


rate expreſhon, tail is not aſſets, yet it is a groſs and inaccurate expreſſe 
to ſay, a rever- 


fon afreran and is only ſub modo, for there is a liableneſs which mals 
eſtate-tail is not it aſſets in futuro, or in other words, a quality to be lab 


aſſets, for there X 
155 Illablene to the debt in futuro. 


which makes it aſſets in futuro. 


The fon's reco - Indeed the ſon might have ſuffered a recovery, and be 
very would red' the reverſion in fee, and there the father's credit 
have barred the A a ; 

creditors ; a fine would not have come in; if he had levied a fine only, 


wopld not have would have barred the eſtate-tail, but the reverſion ink 
done it, for de would have been liable. 


reverſion in fee 
would ſtill have 


nnn 


This court carries it's power further than the lat 
ſome caſes ; for inſtance, in reſpet to an adyowlon 
groſs, however doubtful it may be at common law, wk 
ther it is aſſets, or is extendable on an elegit, as no yea 
value can be put upon it; yet lord chancellor King, 
Tong and Robinſon, Michaelmas term 1730, 
to be ſold to pay debts by ſpeciality. 


The eftate now Upon the whole, I think even at law an action! g 
comes imo pol- have been maintained againſt the heir and this deviſes, 4 
icon, is liable ; - 7 wk 2 | an 
to the ſpecialty ſuch a pleading is warranted in Clift's Entries. 
deb's of the fa= Opinion too, that this eſtate, which is now come to} 
ircuity th RIA" 
* circuity the ſimple- contract creditors are to ſtand in 


ereditors are to place of ſatisfied bonds, 
and in the 


place of ſatisſied bonds. 


8294 4 4 » 
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Bates verſus Dandy, July 16, 1741. CA 164. 


AND Y's wife was one of three ſiſters intitled to ] D. who died 
her brother John Dyer's perſonal eſtate, who died — } og 
eſtate, and adminiſtration was granted to two perſons, his perfonal - 

e three wives and their huſbands, and one of the admi- eſtate "xm ' 
uators came to an agreement to divide the perſonal eſtate — ow” 
thirds; a third alloted —— a memorandum * thirde; two = 
e account was fi by all; two mortgages, one in mortgages, one 
the other — each for 1 wade — allotted to 4 2 
andy's wife; but the legal intereſt was not alligned, but for 1g0l. were 
the memorandum was agreed to be aſſigned : before any —_ to the 
ſenment, Dandy borrowed 2007. of the plaintiff on note, of the (hers; 
d by agreement under hand took notice that he had, before ay a- 
better to ſecure the 200. left two mortgages with the A aay ay | 
Lintiff, which he was entitled to, and promiſed forth- rowed 200l, of 
ith to aſſign them to the plaintiff. Before any thing the plaintiff on 
ne, Dandy died; the plaintiff's bill is brought againſt — | 
E wife of Dandy, againſt Daudy's adminiſtrator, and left the wo - 
nſt the mortgagors, to be paid his 200. and intereſt, mortgages with 


| him, and . 

to forecloſe the mortgages. db acts 5. 
og to aſſign them, and then dies. Bill brought againſt his adminiſtrator, and againſt 
mortgagors, to be paid principal and intereſt, or to forecloſe, * Lord Hardwicke 
held, that the huſband's promiſe to procure an aſſignment of the mortgages, amounting in 
equity, to a diſpoſition of them pro tanto, ſo as to ſatisfy the plaimiff 's debt; which 
deing done, they belong to the wife as her choſes in action. 


The wife inſiſted that the mortgages were her choſes in 

Rn; and not having been aſſigned by her huſband, ſfur-. hy 
red to her, or at leaſt that ſhe was intitled to them on 

ing the plaintiff, 


The adminiſtrator of the huſband inſiſted, that in equity 
lat Dandy had done amounted to an aſſignment, and 
ut he was intitled to redeem the plaintiff, | | 


Lad Chancellor. The agreement am the three 
is, and ſeparating the mortgages from other parts of 
d eſtate, was an appropriation of the mortgages to Dand 

Alis wife, and Dyer's heir and adminiſtrator were . 
Þ for Dandy and his wife in the two mortgages. Se- 
adly, That Dandy being intitled in right of his wife to 
traſt of theſe mortgages, he had a power to aſſign them 
his own uſe. Thirdly, That leaving them with the 
antiff, and giving his note, promiſing that he would pro- 
* them to be aſſigned, amounted in equity to a. diſpoſi- 
of them for ſo much as to ſatisfy the debt to the * 


9 
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| Caſes argued and determined in ibe 
diff, but not more; for though, he might have diſpoſed d 
the whole in the manner he did, his intention was only t 
ſecure the plaintiff's debt; which being done, they be 
| to the widow as her chiſes in action, and hot to the lu. 
band's adminiſtrator. | 
[ 208 ]  Alth * the mortgages was in fee, i 
| ough one of the mortgages was in fee; it made 
200 Lau — difference; if a bond be given to a feme-ſole, ho Fs 
le, who. mar- Wards marries, the huſband and wife muſt join in the 2. 


2 ” «(> oh tion, and both muſt recover; but if a bond be made to th 
Rn — wife ſubſequent to her marriage, the huſband alone, wits 


join in the ac- Out the wife, may bring the action and recover. 
tion > other wiſe, 
if made to the wife after marriage, the huſband alone may bribg the action and recoye;, 


A huſband may That as the huſband may aſſign the wife's term; ſo k 
* — of may the truſt of the wife's term, unleſs it be the truſt 
eſs it 33 a term from him for the wife's benefit; he may likevie 
truit from bim · diſpoſe of the wife's mortgage in fee, as well as her mot. 


If for th 
wife's benefit ; Bage for a term. 


fo likewiſc he may diſpoſe of her mortgage in fee, a> well as her mortgage for a term. 


A huſband may The huſband may aſſign the wife's choſe in action, 
— A my Ot the wife is intitled to, as well as her tern, 
for a valuable ſo that it be not voluntary, but for a valuable conſiders 
conſderation, tion; but though he cannot difpoſe of her choſe in adon 
— 7 wong Without a valuable conſideration, yet he may releaſe th 
without receiv. wife's bond without receiving any part of the money. 
Ing an O 8 ' 
the — The caſes that have been cited of Theobalds ſd 
Deffay, and Packer verſus Windham, Prec. in Chanc. 41% 
conſiſted of many particular circuniſtances, and ſo are ud 
applicable to this caſe. 


Cas 365 Hill verſus Adams, on an appeal from the Rolli, July if 
I 74 1 . 


þ aack n rprgeF | N 1711, the defendant purchaſed a real eſtate of be 
Pee 1 plaintiff's huſband, and the eſtate being in mortgage | 


laintiff's huſ- a term, it was agreed that the mortgage ſhould be paid d 
___— out of the purchaſe-money; and the term afligned ts 
mortgage for a truſtee for the purchaſer to attend the inheritance, wud 


term, he agreed was done accordingly ; the huſband died in 1719, ind 
to pay it ott out | 
of E and to aſſign the term to 2 truſtee for the purchaſer to attend | 
inheritance, which was accordingly done; the huſband died in 1719, and in Welt 
plaintiff brought her bill againſt the deſendant, for an account of profits, and to be paid i 
dower: „ Sir Thomas Abney, fitting for the maſter of the Rolls, decreed dower fort 


% plaintiff; but lord chaucellor reverſed tlic decree, aud diſmiſſed the bill wabout . 
id 


Time of Lord Chancellor Hardwicke, 


737, the plaintiff brought her bill againſt the defendant 
or * account of profits, and to be paid her dower. 


It was admitted by the defendant's council, that the 
ife may be let into dower againſt a mortgage, and may be 
+in to redeem for that purpoſe againſt a purchaſer ; but 
fa purchaſer takes in a term prior to the wife's right of 
lower, whether it be a ſatisfied term, or money paid for 
1 it is a bar to the wife's having dower, and, if any 
ing, the payment of money for the aſſignment of the 
em makes it rather ſtronger ; for if a purchaſer takes in 
mortgage, the feme cannot redeem : a truſt-term attend- 
t on the inheritance is the inheritance itſelf : notice to 
he purchaſer of the marriage and right of dower make no 
ference : a woman cannot be endowed of a truſt eſtate, 
hough the huſband may be tenant by the courteſy of it. 


[t was infiſted for the plaintiff, that in the preſent caſe, 
2 huſband did not join with the mortgagee in aſſigning 
e term, but it was anſwered that the aſſignment of the 
um, and the purchaſe, was all one tranſaction, and done 
the fame time, and that the wife cannot be in a better 
dition againſt the purchaſer than the huſband would 
we been. Caſes cited, Radnor and Vandebendy, Show- 
Parl. Caſ. 69. Banks verſus Sutton, 2 2 632. 
ny verſus Williams, x P. V. 137. Brown verſus 
pibbs, Preced. in Eg. 97. 4 


olls, decreed dower for the plaintiff; but on an ap 
my lord chancellor, he reverſed the decree, and diſmiſſed 


ſus Vandebendy, it was a ſettled rule of the court, that 
a purchaſer took in a term precedent to the right of 


It, it was a bar ta the wife's dower; but if the mort- 


_—_—— 


— 


9 , - * . . — 


* Lady Radnor's huſband was ſeiſed in tail of the lands in queſtion, but 
© Was a term for ninety-nine years, prior to his eſtate, (which was 
ned for performance of ſeveral truſty in the earl of Warwick's will, 
ich were all per formed, and aſter to attend the inheritance) he levied a 
and ſuffered a recovery, and fold the eſtate to J. S. who had notice of 
marriage; but his wife not joining, ſhe, after his death, recovered 
del with a celſat executio, during the term, and brought her bill to 
* this term removed, and to have the benefit of her judgment and reco- 
N but the court held that thi being a purchaſer, equity ovght 
Mai her any relief, and therefore diſmiſſed the bill. Lady Radngr 
andebendy, r Vern, 356 2 Chan. Ca. 172. S. C. which deeree of 

en Wag atarmed in che Houſe of Lords. Show. P. C. 69, 70. 
Sa 
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[ 209 J 


dir Thomas Abney, in the abſence of the maſter of the Since thi ee of 
Radnor verſus 
Vandebendy it 
oy has been a ſet» 
le bill without coſts ; and ſaid, fince the caſe of * Radnor tled rule, that 
if a third pur- 
chaſer has taken 
h Coby a in a term 
wer, whether it was a ſatisfied term, or money paid deat to the right 
of dower, be it 
a ſatisfied one, 


prece- 


28 As argued and determined in the © 
berge had ſubſiſted at the huſband's death, the wife ni 


or money paid way £64 
for it, it is a bar have redeemed, and been intitled to her dower ; or f 
2 the 1 4 huſband had paid off the mortgage, and taken an 16h 
„ 4 an ment of the term to attend the inheritance, and died ſe 
gage i i 5 l A 
bad ſubſiſted at the wife would have been endowed ; but if a purdyy 
the buſband's come in after the mortgage is paid off, and the dex 
death, the wife the huſb d, and tak alli f 1 
22 and, an es an alignment of the term, f 
deemed and . Would prevent dower. | 
been intitled to 2 
gdower; or if he had paid it off, and taken an aſſignment of the term to attend the jg 


Nac vnd died ſei ſed, the wife would have been endowed. 


Hee ſaid the term in Radnor verſus Vandebendy wa g 

a ſatisfied term, but he thought there was no differen 

whether the term was ſatisfied or not, or whether | 

_ * purchaſer paid for it; but of the two the latter was ny 

favourable. Radnor verſus Vandebendy is the rule to 

by; and it has been generally ſaid in courts upon theſe d 
caſions, they would not go a jot farther than that caſe, 

will I ; but I think the preſent caſe rather ſtronger agai 

dower. 


Au the caſesin It might have been as well at firſt, if cafes of dowet a 
_—_ = . courteſy had been left to common law, but commilerati 
= "hor ty ain" to dowereſſes hath ariſen from indulgency to tenants by 
reconciled in , courteſy ; but all the cafes are ſettled and reconciled 
Radnor and Radnor and Vandebendy, and therefore the term bt 


Vaadebendy. ; A Le 
"” muſt be prior to the wife's right of dower. 


[ 210 } | Michaux verſus Grave, July 22, 1741. 
Cazsz 166, | 
The prateſtant HE bill was brought by a proteſtant, next of kin 


nent of kin are a | 
only intitled to have an account of a rent- charge ſettled on the 


the profits in fendant upon marriage, ſuggeſting ſhe was a papiſt. 
aſe of deſcen 
Tor in calcofa On a demurrer to the relief prayed by the bill, | 
1 or chancellor ſaid, in the ſtatute of 11 & 12 . 3. c. 4 
iſt, they are tuled, An act for the preventing the growth of poſe 
void by the ſta- there are two clauſes in the fourth ſection, 


tute of 11 & | 
W.3 be fit part reſpecta deſcents ; the ſecond part rep 
. purchaſes. 2 
It hath been ſettled that the proteſtant next of ks 
only intitled to the profits in caſe of deſcents, for in 


˖ ] 
caſe of a purchaſe or grant by a papiſt, they are utter) 
by the ſtatute, and therefore allowed the demurrer. 


Mr, attorney-general ſaid, in the caſe of Hill vers 
— $ 
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Vm. g- Lord Macclesfield was of opinion, that 
Wc to an infant papiſt, if he was of ſuch an age as was 
Able to profeſs the popiſh religion, was a void deviſe, 
aking by deviſe is a taking by purchaſe : but lord 
Licellor King held, if ſuch deviſee did conform at eigh - 
i. that was ſufficient *. 


Anonymous, July 24, 1741, Cats 165. 


MOTION for a + ne exeat regno upon a bill filed There is no in- 
L by one who had brought an action at law on a mar- flance of a ne 
contract, and recovered a verdict the laſt fittings for Prat bnd 

f . ing granted, 
iderable damages, the defendant threatening, that be- here it is not 
the plaintiff could have final judgment, ſo as to take mere equitable 
execution, which was within four days, in the next == . * 
n he would leave the kingdom. ſued in the ſpi- 
ritual caurt for 
my, and the huſband threatencd to leave the kingdom; and to aid that court, and out af 
baſſion to her, it was granted. k 


xd chancellor upon a former motion ordered prece- 
to be ſearched, and it came on this day again, when 
ant Kettleby, council for the plaintiff, cited Read ver- 
Read, Ch. Ca. 115, where ſeveral other caſes are 
tioned, 


ls bill is merely for a ne excat regno, on which no [211 ] 
can be made ; and if I was to grant the motion, I 
| diſcharge it upon the defendant's putting in bail, 
La the plaintiff might have had when he brought his 
In, upon an application to a judge at his chambers 
a affidavit of ſpecfil damages; though generally in 
tions bail is not requiſite : a ne exeat regno hath 
gmanced only in a ſingle inſtance, where a wife ſued in 
ritual court for alimony, and the huſband threatened 
ave the kingdom, and it was done out of compaſſion 
* and to aid that court; there is no other inſtance of 
ng granted where it is not a mere equitable demand; 
rihip denied the motion. 


 — 
— 


& fat, 18 Geo, 3. c. 60. Vide alſo Atk, Rep. $26, Hargr. Ca, 
[ft 3 Atk, 409. 401, 
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220 Cafes argued and determined in the 


C21 16%, The Drapers Company and others verſus Davis, Jay: 
Lv fk 1741. L | 


THIS cauſe was ſet down to. be heard on the mate 
report; and the point for lord chancellor's cart 
deration was, Whether intereſt ſhould be allowed, (un 
the ſeveral liquidated ſums under a former report, da 
April 13, 1713, thereby ſtated to be due for the area 
an annuity given under the will of fir William Borem 
to John Boreman) in favour of Thomas Harding, # 
adminiſtrator of John Boreman, who died as long wy 
December 4, 1696. og | 


x, 4 a- Lord Chancellor. There is no certain rule of the c 


fwaity, there is mage of intereſt on arrears of an annuity ; the fir i 
bf ging in Nance of its being done in this court, was in the ct 
tereſt; the moſt Ferrers verſus Ferrers, Caſ. in Eq. in lord Talbots ti 
— þ- 2. but it hath been done in many inſtances ſince, x 
where it was for the moſt part where it was the bread of the wife( 


1 child. 
Wile Or child. f ; ; 
The court gave A diſtinction has been made when it ariſes upon 20 
intereſt on the tract, and where it was voluntary, but that is not à g 
e. _ diſtinction; for if an annuity be given by a will fort 
. education and maintenance of the annuitant, the d 
maſter's report will do it: in the preſent caſe it was given to him that 
_— heir at law to the deviſor, till he attained his age of twel 
wastwenty- four years; he died before that age, and the annuity) 
2 74 id for great part of the time the annuitant lived, bu 
we up Node rol is death there was about ſeven hundred and ſea 
of theannuitant pounds due; and on the report far further directions, 
only. day, his lordſhip gave intereſt from the time that the g 

of+ 1713 was confirmed, which was twenty-eight 

and this in favour of the repreſentative only of the am- 

Thomas Harding. 2 


212 ] Lord Hardwicke ſaid, the court often decrees int 
Intereſt is often from the time the demand was liquidated, though 
decreed from debt did not carry intereſt in its own nature; but he 
| ood ray eg not carry the intereſt any higher than as above directe 
quidated, tho! the preſent caſe, 
1 


e debt did not FVV 
carry intereſtin And in conſequence of this opinion, his lordlii 


its own nature. dered the maſter to compute intereſt upon the qui 
ſum, reported due by the report of the 13th of April 1] 
for the arrears of the annuity given by the will of fi 
liam Boreman to John Boreman, at the rate of 5/. 
- 
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om. from the 21ſt of July 1713, and that ſuch interg t 
added to the principal ſum reported due for the arrears 
the faid annuity. 


jamey-General verſus Davy, in the vacation of Trinity C32 169. 
3 erm, 1741. 


IN Edward the Sixth, by charter, incorporated Where a certain 
& twelve perſons by name, to elect a chaplain for the 7umber are in- 
uch of Kirton in Lincolnſhire ; and by another clauſe, major part of 
ee of the twelve were to chuſe a chaplain to officiate in them may do 
church of Sandford, within the pariſh of Kirton, with % bee 
conſent and approbation of the major part of the inha- nothing — 

ts of Sandford. | mentioned in 


110 | the charter, 
Upon a late vacancy, two of the three choſe a chaplain, 
þ the conſent of the major part of the inhabitants of 
wdford; the third diſſented ; and the queſtion was, 
hether this was a good choice ? 


Lord Chancellor, It cannot be diſputed, that wherever 
ertam number are incorporated, a major part of them 
do any corporate act; ſo if all are ſummoned, and 
appear, a major part of thoſe that appear may do a 
jorate act, though nothing be mentioned in the charter 
the major part. 


wers is the common conſtruction of charters, and I am it is not necef. 


ity opinion that the three are a corporation for the purpoſe —— a 
bu e appointed, and that the major part of them may qhould be under 


my corporate act; this was a corporate act, and the the ſeal of the 
ice too was confirmed, and conſequently not neceſſary Portion. 
il the three ſhould join; but if the act to be done by 

et number of the twelve had been by a different 

ſter, it would have been otherwiſe ; it is not neceſſary 

every corporate act ſhould be under the ſeal of the cor- 

Won, nor did this need the corporation ſeal. 


Taylor verſus Allen, October 29, 1741- ( 213 } 


| MOTION was made for an injunction to reſtrain C170. 

\s defendant from getting in the aſſets of her teſtator, a wife who 

| a Tecerver to be appointed. The teſtator made the was an 2 

endant | . , trix, reſtrain 
„Who was a feme-covert, his executrix, the fs Ar ms, 7h 


ldand being then in England ; but at the death of the the aſltts of a 


ir the defendant's huſband was in the Weſt-Lndies. 8 
1 dit was read on the part of the plaintiff, in which N 


g 2 the 


222 Caſes argued and determined in the 
ladies and not the deponent ſwears, that he has heard and-beliew, 


amenable to th ix is in indi | 
proceſs of this huſband of the executrix is in very indifferent cia 


court, ſtances, and not a reſponſible perſon. 


The defendant in her affidavit admits her huſband 
owe debts to tradeſmen, but in other reſpects is not ink 
circumſtances. | 


Lord Chancellor. There are ſeveral inſtances wy 
this court have interpoſed to prevent an executor fy 
getting aſſets of a teſtator into his hands upon partial 
circumſtances ; and this is one of theſe caſes; for 

| huſband being in the Weſt-Indies, and not amenakl 
the proceſs of this court, the plaintiff can have no rem 

if the executrix ſhould waſte the aſſets, or refuſe to x 
becauſe the huſband muſt be joined in the action. 


A receiver ap- The affidavit beſides, on the part of the plaintiff, is 
—— — ſufficient to induce this court to appoint a receiver, 


to bring actions May collect in the aſſets of the teſtator, and who liken 


in the name of may be impowered to bring actions in the name of 
wen 7 ago executrix for recovery of debts due to teſtator's eſtate; 


_ indem- then the receiver muſt give ſufficient ſecurity to indem 
n 


ify the execu- the executrix and her huſband on account of ſuch a 
trix on account 


of ſuch actions. brought; and gave directions accordingly. 


[ 214 | Sir William — verſus Roberts, executor of Sil 
. | ctober 29, 1741. 


C A8 171. 
22 BILL was brought to ſet aſide an annuity grat 
8 by the plaintiff to Spinks, upon a ſuggeſtion al 
as precedents, being obtained by fraud, extortion, &c. and to diſe 
* —— in the real conſideration given by Spinks for the annuity; 
either party may that the draught of the annuity, ſuggeſted to bent 


have a benefit hands of the defendant, might be produced at the hear 


from the in- 
ſpoon of The defendant is the executor of Spinks, and a gel 
-u man at the bar, and was the council who drew the dra 
of the annuity, and who admits by his anſwer he had! 

his cuſtody, and ſubmits to produce it as the court 

dire&, and does not inſiſt on any privilege as a council 


The motion was, to produce the draught upon oath 
fore a maſter, or to leave it with the defendant's cletk 
Eourt, for the inſpection of the plaintiff, 


Lord Chancellor. Two objections have been mai 
this motion. Firſt, to the nature of the cafe, Seco0 
with reſpect to the merits of the caſe. 
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As to the nature of the caſe, it was ſaid that a council is 
WE ivileged ſo as not to be obliged to produce a draught, be- 
ae it is his own property, and he has a right to keep it; 
aut in this caſe Mr. Roberts is a party concei ned in 
ereſt, which differs it from the common caſe of a council; 
e is executor of the annuitant, and ſtands in his place, 
{ by lis anſwer has ſubmitted to produce the draught as 
he court ſhall direct; and every body knows ſuch a ſub- 
nien will oblige him to do it even before the hearing, if 
he court ſhall think it neceſſary. Counſellors have a right 
> draughts to make uſe of them as precedents only; but 
it to detain them, when either party concerned may have 
y benefit ariſing from an inſpection of them. 
There was a ſtronger caſe in lord chancellor King's A RO 
me, upon a bill brought, amongſt ſeveral other things, aiſcovery of a 
ra diſcovery of the caſe, which the defendant had ſtated | 215 } 
d his own council for an opinion, and alſo for a diſcovery caſe, which the 


p l | defendant had 
the ſeveral facts contained In the caſe. 6 tated to his 


The defendant demurred to ſuch diſcovery. Which ——— oe 
murrer lord chancellor King over-ruled ; and upon an gyer-ruled. 
peal to the Houſe of Lords, the order of the chancellor 


r over-ruling the demurrer was affirmed, 


As to the merits of the caſe, I do not find any particular 
Ircumſtance to ſhew it would be any ways prejudicial to 
, Roberts to produce the draught. | 


lis lordſhip ordered the draught to be left with the de- 
dant's clerk in court, but not upon oath, to be inſpected 
the plaintiff. | 4.4 : 


[ 


N 


Faraham verſus Phillips, October 24, 1741. C482 172. 


\ B. a freeman of London, having a wife and ſix Where after 
„ Children, by his will gives his wife her widow's making a will, 
amber, and the third of his eſtate, which ſhe was intitled vater, 


| hild 
by the cuſtom of London; and to his ſix children one with 2 — 


ſer third, which they were intitled to by virtue of the 2» great or great- 


dom of London; and as to the third he had a power to 3 


poſe of, he directed a debt of one hundred pounds to be vindn has al- 
Lout of it, and the reſidue to be equally divided among ves been held 


wife and children. n 


; deviſe has been 
[3 relidue, no inftance where a ſubſequent portion has been held to be an ademption. 


matt 
oo ter making his will, he married one of his daughters 
e Plaintiff, and gave her 10000. which in the mar- 
riage 


after giving 1000). portion, had often declared that all hi 


C216] 


charged on that third. And here is likewiſe ſomething! 


' viz. the orphanage-part, And he calls this a portion! 
_ proviſion in the marriage articles, which ſeems as if he de 
_ conſidered this as an advancement in his lifetime 11% 


Aa againſt the will, when it makes againſt them, which equi 


Caſes argued and determined in the 
nage articles was called her portion or proviſion; and A. 
being now dead, this bill was brought by the huſband wy 
wife for their ſeventh part of their teſtamentary third. [8 
the defendants, the other children, it was inſiſted, that ty 
portion was a ſatisfaction for the whole, and that a6 f 
did not offer to bring the 1000. into hotchpot, to make 
the children equal, they ought not to claim this 1000 
(which was more than their teſtamentary third, the wh 
eſtate being but 10, cool.) and the ſhare of the teſtament 
part too, by which they would have 2gol. more than th 
vther children ; that the will intended an equality 
all the. children, and as they refuſe to bring in this too 
they claim under the will as far as it makes for them, 


will not permit. | 6 
Parol evidence was offered to prove that the fathe, 


children ſhould have an equal ſhare of this eſtate. 


Lord Chancellor. That evidence cannot be read, being 
to explain a will by matter extrinſic to it, which woll 
introduce great uncertainty in the conſtructions of will 
and therefore ſuch evidence has often been refuſed | 
be read. As to the caſe itfelf, I cannot make the children 
portions equal by any rule of equity. Where a fathe 
after making his will, advances his child with a portions 
great or greater than the legacy given by the will, ud 
proviſion has always been held an ademption. 

But there is no caſe where the deviſe has been of at 
due (that is uncertain, and at the time of the teſtator's deal 
may be more or leſs) in which a ſubſequent portion gi 
has been held tobe an ademption ; here this is not a d 
of one-third, but of a reſidue after payment of a « 


which this portion may be properly applied as a ſatisfattd 


of the cuſtom. There is no declaration in the will that! 
intended all equal, but what he has ſaid of equality b 
the reſidue, which is a part of the eſtate remaining * 
what is given away in the teſtator's lifetime. 


Lord Hardwicke directed an account to be taken ( 
the perſonal eſtate of the teſtator Michael Phillips, and | 
of what is due to Mary Phillips, the teſtator's WidoV, © 
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para ia and widow chamber, which are to be 
d. and retained by her, after the teſtator's debts are 
and his clear perſonal eſtate is to be divided into three 
| parts, and one third part thereof to be paid to the 
mtor's widow, and one other third part to be divided 
tweer and paid to Michael, Thomas, Amy, Mary, 
nd Sarah Phillips, the teſtator's five children, the plaintiff 
Inn Farnham admitting herſelf fully advanced of her or- 
hanage ſhare in her father's lifetime; and as to the re- 
ning third, after the deduCtions out of it, according to 
e directions of the teſtator's will, his lordſhip ordered the 
due thereof to be divided into ſeven parts, and one- 
enth thereof to be paid to the plaintiff Farnham and 
b wife, and the other ſix parts to be equally divided be- 
jen the defendant the teſtator's widow, and the five 
ther defendants her children, 


Marſhall uerſus Blew, November 7, 1741. [ 217 J 


\ DEVISE from the huſband to the wife of the uſe of C ax 173. 
all houſehold goods, furniture, plate, jewels, linen, Tue wife js not 
e. for life or widowhood, afterwards to children and barred of her 


dchildren. paraphernaha 
2: by a deviſe of 


the uſe of all houſhold goods, furniture, plate, jewcls, linen, &c. for liſe. 


Lord Chancellor. This does not bar the wife of her 
araphernalia. 


dhe may likewiſe by this deviſe uſe the goods in her own, Such a deviſe 
any other perſon's houſe, alone or promiſcuoully with intitles her to 


L uſe the goods 
her goods, or may let them out to hire, any vis ar”... 
even let them 
out to hire. 
Strachy verſus Francis, November 12, 1741. Cat 1746 


{| MOTION was made on behalf of the plaintiff, 
> who was patron of the living, againſt the rector, for 
I munCtion to ſtay waſte in cutting down timber in the 
urch-yard, | 


Lord Chancellor. A rector may cut down timber for A 8 
© repairs of the parſonage-houſe or the chancel, but not b Oh nn” 


r the re- 
any common purpoſe; and this he may be juſtified in 1 the . 
mg under the ſtatute 35 Edi. x. fat. 2. intitled, Ne fovage-bouſe or 
Wor profternat arbores in cœmeterio. If it is the cuſtom _ — q 
the country, he may cut down underwood for any pur- 1 Pure 
| '  ; Poſe. 


ie, but if he grubs it up, it is waſte. 
, | He 


226 Caſes argued and determined in the 
He is.intitled to He may cut down timber likewiſe for repairing 3 
— whng pews that belong to the rectory; and he is alſo 20 
and outhouſes botes for repairing barns and outhouſes belonging to th 
belonging to parſonage. | 


the parſonage. a 
An injunction was granted till the hearing of th 
to ſtay the rector from cutting down Limb. rale. * 
particular inſtances before mentioned. M 
| 
[ 218 } Long verſus Burton, November 12, 1741. Lo 
C432 175. # HE anſwer to an original bill was reported inſuf. 4 
naten cient; the defendant filed a croſs bill, and the plains 


bill filed, a tiff obtained an order that the original bill ſhould 


Plaintiff in an anſwered before he anſwered the croſs bill; the plaintiff t 

original bill . : 2. n 
will amend iv ON the anſwer's being reported inſufficient, obtained a 
zn material order to amend his bill, and the amendments to be as 
E op ſwered when the exceptions were, and amended his bill n 
eompel an an- ſeveral material matters. 


{wer to the | 
amendments at the ſame time with the original bill, he waives his priority of anſwer 
the original, | 

Mr. Chute moved to diſcharge the order obtained, and 
relied on the caſe in 2 P. Vms. 435. Steward and Rot. 


Where a bill is Lord Chancellor. By the courſe of the court, the plain 


amended beta tiff in the croſs cauſe cannot have an anſwer till he has him 
in diſcovery 


and relief, the ſelf anſwered the original bill: but this is a privilege M 

ndency of plaintiff in the original bill has in right of his original bil rent; 
n for if after the croſs bill is filed he will amend the orig 
| way = bill in material parts, I do not think he is intitled to hart 


ol the amend. an anſwer to the amendments; for as the bill may bir 


* amended both in diſcovery and relief, the pendency « =_ 
ſuit, as to thoſe parts which are amended, is only He 


the time of the amendment. 


The preſent cafe goes further than the caſe in Mr. Pu 
Williams's Reports, becauſe here the anſwer to the ong 
bill is inſufficient. The plaintiff in the original bill i | 
fiſts, the amended bill is ſo tacked to the original, that Mord 

| defendant is obliged to anſwer both; but I am of opinion M . 
is not intitled to ſuch an anſwer, and it might tend to g 
delay if he was. The grounds of the order for anſue | 
the amended bill are, that by this means the plaintiff {a 
expence, and has an anſwer the ſooner ; for if it was N 
an inſufficient anſwer, he muſt have new proceſs to comp 
an anſwer to the amendments, but in the preſent caſe It yea 
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ue up the old proceſs. But this is no reaſon. for- 
ming priority of ſuit; for if he thinks fit to compel an 
wer to the amendments at the ſame time with the ori- 
| bill, he waives his priority of anſwer to the original 
and there is no inconvenience in this, becauſe the 


can ve time generally to anſwer the croſs bill. 1 


Mr. Clark, council for the plaintiff in the original bill, [ 219 ] 
4. if we pray time, we ſhall have an injunction againſt us. | 


Lord chancellor made anſwer, I cannot help that; you 
je loſt your priority, His lordſhip diſcharged the order. 


Ipdt 6erſus Hoare and Robinſon, November 26, 1741. ©*** 126. 


\ LEASE was made by the plaintiff for eleven years A leſſee for ele- 


. ven years at 
at a rack-rent of 1407. in 1738; leſſee covenanted 4" rent, who 


himſelf, his executors and adminiſtrators, that he, his had covenanted 
cutors and adminiſtrators, but does not mention aſſigns, for — 
not, without the expreſs conſent of the leſſor, aſſign over Jag 


adminiſtrators, 


leaſe, and afterwards becomes a bankrupt z the defen- but not aſſigns, 
it was choſen aſſignee under the commiſſion, and enters 2: be would | 
this farm, being particularly aſſigned to her as part of jo," conſent 

17 7 eſtate ; ſells off the crop and the ſtock, and aſſign over the 

s the 


ichaelmas rent 17 39, and the day before the lese, becomes 
xt rent-day, viz. on the 24th of March, 1740, having rr wares wh ths 


eived but a little profit from the term for this half year, Hoare, the af- 


pi over the leaſe to the defendant Robinſon, ſubje& to d centos, 


rents and covenants in the leaſe. enters on the 

b farm, ſells off 
pand Hock, pays the Michaelmas rent 1999; and the day before the next reni - day 
over the leaſe to Robinſon. The bill is brought to oblige Mrs. Hoare to keep the 
during the term. It appearing in proof that Robinſon never ploughed or ſowed che 
never reſided on the farm, but occupied it rather as an agent, lord Hardwicke held 


the rent to the time, and the allignment to be ſet aſide. 


[he bill is brought to prevent the aſſignee of bankrupt 
n the leaſe, and to oblige her to keep it during 


and Chancellor. I am clearly of opinion the defendant 
banſwer for the half year's rent due at Lady-day 1740, 
lay after the aſſignment, on account of the profits, 
Lhe authority of the caſe in 1 Vern. 165. Treacle v. 


_— ———_—_—— 
aa ad. — — 


* cale an aſſignce of a leaſe rendering rent, having enjoyed tbe 
| 1 ll. aligned over ; the bill was to call him to an account for ibe 
' 1 11 b . 


reg 


de a frauduleat tranſaction between Mrs. Hoare and Robi and decreed her to au- 


* 
þ 
\ 


40” =_ — FP n——— — 


26 Cifes dygued and determined in the 
| As to the aceruing rents, it is a point of more diſc 
for the covenant in this leaſe not to 4 zn does not — 


the land to the aſſignee, becauſe affignees are not bound 
name in the covenant. 1 | 


L220] The covenants which run with the land will bind 4 
aſſignee, but I do not fay this is ſuch a covenant, Ty 
. . defendant Robinſon's not producing the aſſignment ſhy 
fraud, and makes it very ſuſpicious there is no aflienmex 
yet if the plaintiff had accepted any rent from Robinſon, 
would have bound him to accept him as tenant. Thea 
of landlords is of very great conſequence ; and if ſuch 
contrivance is allowed to prevail, eſpecially near this toy 
| landlords are in a very bad condition in regard to covenai 
in leaſes. | 
It appears in proof, that the defendant Mrs. Hoare bu 
Robinſon to be inſolvent ; he is miſrepreſented in the 
fignment, for he is called of Warburton in Lincolnſin 
grazier, at the ſame time he lived at Weſtminſter, } 
never ploughed or fowed the land, never reſided on 
farm, but occupied it rather as an agent; nor do I bel 
he ever had the aſſignment in his hands: taking theſe 
cumftances rer, it looks like a colluſive affienment 
therefore I ſhall- decree Mrs. Hoare the defendant to an 
the rent to this time, as it is a fraudulent tranſaction, a 
likewiſe the aſſignment itſelf to be ſet aſide. 


His lordſhip directed at firſt an action to be brought i 
uantum damnificatus, againſt the defendant Mrs. Ha 
for removing the ſtover from off the farm; an action 
covenant he faid would not lie, as there is no privity | 
tween the defendant and the leſſor: but in order to pre 
any further litigation, his lordſhip. propoſed, that in cc 
ration of paying the plaintiff all the rent which is due, 
leaſe for the * He of the term ſhould be void, and 
plaintiff take the farm into his own hands, which the þ 


= 


* 


A 8 FBT S. E 


8 
— 


ties agreed to accordingly. 
843 179. Buffar verſus Bradford, November 27, 1741. 
| Ateftator a Els caſe aroſe upon the words and conft 10 


—— bis the following will : 


S —_ 2 — — — — "OO "0 Mt. —_— — _— —.. th. te. 


Ms. 


rent for ſuch time; and lord-keeper held he was liable in equity la 
rent during the time he enjoyed the land. * 
N. B. The council alledged there were twenty precedents; 3 
keeper North ſaid, if there had not been one, he ſhould not have © 
to have made a precedegg in this caſe, E. T. 268g. * 


1 
nd 


( 
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« As to my houſehold goods, plate, &c. I give one into eight ſhares, 
moiety «yp ſiſter Mary Bradford, the value of the gave four parts 


to his niece Bufe 


other half to be placed to the account of my perſonal far, and the 


eſtate, yet ſo nevertheleſs that ſhe ſhall have the uſe of eg — * 


the whole ſo long as ſhe continues a widow; all the reſt be * 
and 


remainder of my eſtate to be valued; and to pre- 


in after the 


veat diſputes, the whole amount of the value of the I was made, 
aid eſtates, whether real or perſonal, to be divided into [ 121 I 
eight parts, whereof J give the uſe of the whole to my ie M's. Buifar 
fiter Mary Bradford, for her ſupport and maintenance tors lifetime ; 
during the time ſhe ſhall remain a widow, ſans waſte, ſo this is not a 

35 the fame be divided on her marriage; two 8ths to . 
herſelf, two other parts thereof to her daughter my take an cſiate- 
niece Ann, and the remaining four parts to my niece (il, but as a 
Buffar, and the children born 0 her body ; but in caſe 2 
my ſiſter remain a widow, and her daughter Ann marry ſhe is dead, he 
with her approbation, that then her ſaid daughter ſhall 2 the Whole 
have one eighth part of her fortune, but no more, du. . hip. 


ring her mother's life, until her ſaid mother ſhould 


| marry ; and for the other eighth part, which will make 


up a quarter ſhare, I leave the valuation and eſtimation 
of the ſaid eſtates to be made by my ſiſter and nephew 
John Buffar, to be divided by them ; but in ſuch man- 
ner, that if any part ſhall be thought too highly valued, 
that then ſuch part ſhall, when the time of poſſeſſion 
comes, go to Mrs, Buffar and her children, becauſe they 
will have then four of the eight parts. Thus I have 
as equally, as I thought reaſonable, divided my eftate 
for my fiſter during her life, in cafe ſhe ſhall remain a 
mdow, without being accountable to any for the income 
or profits thereof, that ſhe at her death may be able to 
ve good legacies to ſuch of her children as ſhall pleaſe 
beſt ; I leave alſo to John Buffar and his wife, my 
nepheyy and niece, and to their children, for mourning, 
* and I appoint, my lifter Mary Bradford and John, 
uffar executors,” 


The bill was brought to have the perſonal eftate of the 


ator ſecured, and the deeds and writings. 


Lad Chancellor. The queſtion is, what eſtate the 


mtor's niece Buffar and her children take. 


the had no child at the time the will was made, but 


© plaintiff was born afterwards, in the lifetime of the 
"a the mother of the plaintiff dies in teſtatar's life- 


H h 2 It 


Caſes arpued and determined in tbe 
It was inſiſted on the part of the defendant Mary Ba 
ford, who had the eſtate for life, and who is likewiſe del 
at law, that it is a lapſed deviſe, for that the phaintiß 
mother took an eſtate- tail, and that her children are voi 
of limitation, and not of purchaſe, where the deviſee hx 
none at the time of the deviſe made; and therefore, x 
plaintiffs mother died before the teſtator, no eſtate veſted i 
her, and conſequently it is a lapſed legacy; and for 
aythority hey counſel relied on Wild's caſe, 6 Co, 17, 


F 222 ] On the other hand it muſt be alloweg, that children, i 
Children are their natural import, are words of purchaſe, and not of . 
wordsof pur- mitation, unleſs it is to comply with the intention of a te; 
DC tator, where the words cannot take effect in any other wy; 
except it in e but ſuppoſe a deviſe was to A. and after his death to hi 


comply with a children, here it is 4 word of purchaſe. 


e inten- 1 K 4 4 32 
tion, and it can It hag been admitted very candi the counſel, tha 
2 as to the perſonal eſtate, tlie — hone born after 
the making of the will, muſt take equally with the mothe 

as jointenants ; for where a man gives perſonal eſtate tg 

A. and her children, to conſtrue the word children to bet 

word of limitation, and not of purchaſe, would be a ſiran- 

ed and remote conſtruction, and would defeat the childreg 

intirely, and the firſt taker would have all. Vide Cook u. 

Cook, 2 Fern. 545. and Forth and Chapman, adjudyd 

on the ſame words in lord Macclesfield's time, 2 Mul. bz 


| It js the time of poſſeſſion, in the preſent caſe, which 
takes it out of the reaſoning in Wild's caſe ; for here Mrs 
Buffar and her children are to have four-eighths, and 
to take at the ſame time as jointenants. 


The will in this caſe confines it to ſuch children a 
ſhould be born in the lifetime of the teſtator, and therefore 
is not liable to the objection made by the defendant's coun- 
ſel, that the remainder muſt divide and ſplit as in comma 
marriage-ſettlements, where there is an eſtate-tail to daug- 
ters, and one is born in the lifetime of the father, and 
another after his death. Vide the caſe of Stephens u. Se. 

phens, Caf. in Eq. in Lord Talb. time 228. 

The plaintiff being born in the lifetime of the teſiata 
would have taken with his mother as jointenants, if 
had lived; as ſhe is dead, he ſhall take the whole by Wi 

Where there are As to the other point, whether 4 legacy given to one ot! 


wo executors, 


and a {cgacy is the executors for mourning for himſelf, his wife and — 
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- ſhould exelude him from the reſidue, I ſhould think it left to one, for 
hard to do it, even ſuppoſing him ſole executor ; but — 42 
there are two in this will, and a legacy to one, both and children, 
| take the ſurplus equally ; and the executor, notwith- be hall 7 
ling his legacy of 401. for mourning for himſelf, his reſdus netwäk- 
e, and children, is not excluded. |  Randing, | 


eve and others verſus the Attorney-general, November [ 223 
4 275 1741. 5 A384 1 


ULHAM being ſeiſed in fee of the eſtate in queſ- F. ſeifcd in fee 
tion, by his will deviſed it to his wife for life, and af- 9 the eſtate in 
her death to. one Hacon to fe}P; and out of the profits ö his wife 


ing from the ſale of the eſtate, in the firſt place to pay for life, and af- 


ne legacies, and after debts and legacies paid, to di ter = death to 
de W ſell, and in the 
| | firſt place to 


debts and legacies, and the reſidue to the plaintiffs, Macon, who had a bare power, is 

and for want of heirs to F. the eſtate is eſchcated to the crown, © The bill was 

ought Ir the qttorney- general on behalf of the crown, to have the will eſtabliſhed 
old; 


pd eſtate the court of rr micht do this, but it cannot be decreed here, and 
terefore lord chancellor diſmiſſed che bill.” 


, Hacan, who had a bare power, and nat coupled 
1any intereſt, is dead, and for want of heirs to Fulham, 
elate is eſcheated to the crown, 


he bill is brought by the reſiduary legatees under the 
lagaſt the attorney-general, who was made defendant 
behalf of the crown, to have the will eſtabliſhed and 
ed, and likewiſe to have the eſtate ſold. But here the 
We is, after the death af the teſtator's wife, to be ſold 

on, who had only a bare power, and no intereſt in 
date; ang ag he is dead, it dies with him, and does 
mixe to any perſan. - The queſtion is, Whether an 
r eſcheated to the crown can be affected with a truſt ? 
lis purpoſe ſee Hard. Rep. 469. where there are ſeve- 

als fo this point. f 


member a caſe in the court of Exchequer, when I The father of 
Morney-general, in which Mr. Lutwich the counſel Mr. Lutwich 
lhe plaintiff; his father had a mortgage in fee on fir . metz gr na 
am Perking's eſtate, who was attainted for high trea- fee on fir Wil. 
n acegunt of the aſſaſſination plot: Mr. Lutwich _ P 5 
Nat liis bill to forecloſe, and made the attorney- gene- nt dr Ee? 
My: the court would not decree a forecloſure againſt ſon of Mr. Lut - 


dern, but directed that the mortgagee ſhould hold 5.4 bil te re. 


joy the mortgaged premiſes, till the crown thought cloſe, and made 
# l } proper 


"TI Caſes argued and determined in the - 
the attorney proper to redeem the eſtate. Vide Pawlet and the 
8 _—_ ney-general, Hard. 465. | | * 


u 
not degree a forecloſure againſt the crown ; but directed the mortgagee ſhould 
ae. crown thought proper to redeem the eſtate. = 


Now cannot decree the plaintiff here to hold and + 
joy, becauſe they are only to have certain ſums out oi 
* after debts and legacies are ſatisfied. Suppoſe 
land had been ſeiſed and put in charge, can I make; 
cree that it ſhall be fold ? No, I cannot; but the count 
Exchequer may, as it is a court of revenue: the bill u 
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Ca 2 179. Powell verſus Knowler, at the Rolls, December ,n 


Where a perſon FILED the death of fir Thomas Coleby, the plain 
. N came to Mr. Gilbert Knowler, the brother & t 
tale of anather? defendant, and told him, that he was poſitive he c 
to an eſtate, and make it out, that he, Mr. Gilbert Knowler, was thek 
ir heir, or at leaſt a co-heir of fir Thomas Coleby; 
tisfation for Gilbert Knowler, (it being extremely doubtful a f 
his trouble, tho) time who was heir or co-heir of fir Thomas Coleby) 
2 ung, Clined it, and was unwilling to engage in it ; but upon | 
is artfully preſſing ſolicitations of the plaintiff, and upan his oft 
drawn, in or- to defray the whole expence of any ſuch ſuit that ſhould 
Ger to neep.it commenced, Mr. Gilbert Knowler liſtened to thep 


tutes of cham- poſal, and executed the following articles af agreement 


, he will 
=c — 13. 06 May the 11th, 1732. Memorandum, A wager! 


to have a ſpeci- « made, and this day entered into between Gil 
4 1 rages « Knowler, eſq; and Francis Powell, clerk : the | 
but will be left « Gilbert Knowler wagers with the ſaid Francis Pe 
to his remedy C 40001. that he the ſaid Gilbert Knowler is not heir, 
82 heir, or one of the co-heirs of fir Thomas Coleby, 
4 of Kenſington; and the ſaid Gilbert Knowler doth 

e gain and promiſe with and to the ſaid Francis o 

« that he the ſaid Gilbert Knowler, his heirs, Ke. 

<« pay to Francis Powell, his executors or admunult | 

40001. ſo ſoon as it ſhall be proved, that the ſad 

C bert Knowler is heir, co-heir, or one of the co- le 

te the ſaid fir Thomas Coleby : and the ſaid Francis f. 

« wagers with the ſaid Gilbert Knowler 500l, that be 

e faid Gilbert Knowler is heir, co-heir, or one of the 

« heirs to fir Thomas Coleby, deceaſed ; and this d 

ce ters into bond in the penalty of 100d. to pay the 

& to the faid Gilbert: Item, the ſaid Gilbert Kue 

ce doth promiſe to praſecute ſuits, bath” in law and 


Nur of Lord Chancellor Hardwieke. 
bor recovery of this claim: and the faid Francis Powell 


3 prove the ſaid Gilbert's right: Item, it is alſo agreed 
rerween the ſaid parties, that if the value of the eſtate, 
and rents recovered by the ſaid Gilbert as heir, &c. be 
ls than $0007. the ſaid Gilbert ſhall be obliged to- pay 
the ſald Francis Powell one full half of the value of the 
(te {6 recovered : Item, it is alſo agreed, that the ſaid 
Francis Powell ſhall take his bond; (he has this day 
entered into to bind himſelf for payment of 5001. to the 
kid Gilbert Knowler, on the z20th of December next) 
at 5007. in part of the ſum of 4000l. or ſuch Teſs ſum 
15 may ariſe from this wager, according to the foregoing 
articles; if the faid Francis wins the faid wager :' Item, 
the faid'Francis conſents and agrees, that he the ſaid 
Gilbert (hall, over and above the faid 500. deduc̃t and 
keep back out of the ſaid 40007. or ſuch lefs ſum as 
hal or may ariſe from the wager, all ſuch money as he 
the ſaid Gilbert ſhall have any ways expended, or be 
able to pay in or about the proſecuting any ſuit or ſuits 
for recovering this claim: Item, The faid Francis con- 
ſents, that Ke the faid Gilbert ſhall no otherwiſe be liable 
w pay the faid Francis Powell the faid 40007. or leſs fum, 
tan by giving N it upon the faid eſtate ſo to 
de recovered ; and if the ſaid Gilbert ar his heirs is or are 
rady to execute any deed or writing whereby to ſecure 
the ſaid 4000. or ſuch leſs ſum, according to this agree- 
ment, to the ſaid Francis, or his executors or admini- 
ney, by, way of fale or mortgage upon the ſaid eſtate, 


de army ſufficient thereof, within two months after 
po be faid Gilbert be in quiet poſſeſſion of the ſame, 
eben it ſhall be underſtood that the ſaid Gilbert has fully 
by, performed his part of this agreement.“ | 

7 To which articles William Knowler, the defendant in 
w preſent cauſe, was one of the witneſſes, and the ſaid 


ae now in his cuſtody, 


oon after the execution of the articles, Gilbert Know- 
roupht a bill in the court of Chancery, and iſſues were 


spe ee to try whether Knowler was heir, or one of the 
beer of fir Thomas Coleby, and a verdict was found 
be de affirmative, that he was one of the co-heirs ; and 
dhe cauſe came on upon the equity reſerved, poſ- 
he n of one third of the eſtate was decreed to Mr. 


Il 


et Knowler, In a ſhort time after the decree, eject- 
n Were brought by one perſon claiming to be wo 


miſes to gather neceſſary evidence together, in order 
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heir of ſir Thomas Coleby, and a bill was preſerei! * 
other perſons againſt Gilbert Knowler, ſetting up dien. 
rights to the eſtate; but the bill was diſmiſſed, and 2 de 
petual injunction granted: before a writ of partition « 
be taken out, Mr. Gilbert Knowler died; but by 20 
dicil, dated July the x5th, 1737, he deviſes all 10 | 
divided third part in the meſſuages, lands, &c; ſtum 
in Middleſex and Eſſex, or elſewhere, which he, 30 
5 of the co-heirs of fir Thomas Coleby, lately recover 
to his brother William Knowler, the defendant, in tn 
< that-he ſhall, with all convenient ſpeed; after the & 
<< meſſuages;; lands, &c. ſhall be divided and allotted in 
three equa] parts, conyey and aſſure in fee - ſimple ui 
te the revęrend Mr. Francis Powell, rector of All Saint 
in the town of Coleheſter, and unto his heirs and aſg 
«& ſuch part; and fo much of my ſaid premiſes and land 
&© as ſhall be valued at the ſum of money he the ft 
% Francis Powell is, ſhall or may be intitled unto, | 
virtue of a contract or agreement, bearing date, & 
no in the cuſtody or power of my ſaid brother, dodt 
& William Knowler. Item, My mind and will is; th 
« my agreement with the ſaid Francis Powell; ſhall 
<« fully performed and ſatisfied out of the meſſuages, lan 
« &c. lately belonging to the ſaid fir Thomas Coleby, u 
cc ant. ous. any other part of my eſtate real or px 
6c ** ' | 


After the ſaid agreement with Francis Powell is 
performed, he gives to his ſon Gilbert Knowler, a 
his heirs, all the reſt and reſidue of the fajd meſſusg 
lands, &c. and makes the defendant doctot Kriowk 
and Gilbert Boucher his nephew, executors to thus | 
codicil. 2 

Doctor Knowler, who was privy to the whole t 
tion between his late brother and Mr. Powell, with te 
to the propofal for recovering of the eſtates of fir Thont 
Coleby, and a witneſs likewiſe to the articles of agreemt 
that were executed in purſuance of this propoſal, and 
has alſo had them in his cuſtody ever ſince, refuſed to col 
ply with Mr. Powell's demands, upon his application 
him, ſoon. after the death of the late Mr. Gilbert Know 
The bill therefore is brought by Mr. Powell againſt da 
Knowler, . executor of the late Gilbert Knowler, for 
cific performance of the articles. Caſes cited for the pi 
tiff, Bickley verſus Newland, 2 P. IWms. 182. W 
verſus Slater, before lord chancellor Talbot. Caſes d 


Time of Lord Chancellor Hardwicke. 


„me defendant, Pool verſus Sacheverell, x P. Wms. 
=. Walker verſus Gaſcoign, heard in Dom. Proc. 
b. 

26, Walmſley verſus Booth, May 2, 1741. Proof 
rſus Hines, July 3, 1735, Caf. in Chan. in lord Tal- 


it's time, 111. 


Maſter of the Rolls. I ſhall give ſuch an opinion as is 
reeable to the notion which I have of the caſe at preſent, 
at ſo as not to tie myſelf down, if I ſhould ſee any reaſon 
r varying my opinion. And as it appears to me, at firſt 
Abt, the plaintiff is very proper in bringing a bill for a ſpe- 
hc performance of this agreement, and nothing more uſual 
this court than bills of ſuch a nature. But whether he 
intitled to the relief that he prays, is another conſidera- 
on, and that will depend upon two queſtions : 


Firſt, Whether the court will relieve the plaintiff ſingly 
the agreement, excluſive of the codicil ? 


Secondly, If the agreement ſhould not be good in equi- 
| whether the plaintiff is intitled to relief upon the foot 
the codicil ? 


With regard to the firſt queſtion : Tho? at the ſetting out 
the agreement it is framed in the nature of a wager, yet 
be the whole articles together, it ſeems to me to be an 
reement only for a part of the eſtate to be recovered, upon 
gevent's taking place, of Mr. Gilbert Knowler's recover- 
band being in poſſeſſion of the whole or part of fir Tho- 


x * eſtate, amounting to 8ooo!. in value, or up- 


Lam far from thinking the perſon who drew theſe articles 
med them in this manner out of ignorance, but, on the 
ntrary, contrived it artfully to keep them out of the ſta- 
les of champerty ; for though by way of wager in the 
Vet, yet, in the latter part, it is plain, part of the lands 
Re intended to go in ſatisfaction of the agreement, and 
4000l. mentioned in the beginning of the articles, is 
intended as a ſecurity for the performance of the agree- 
at, But, without entering any further into this part of 
ale, I will very readily own, if it ſtood only upon the 
ment, that the plaintiff could not be intitled to have 
cific performance in this court, but muſt have been 
to his remedy at law. I ſhould have had a much better 
won of the plaintiff, if he had not tied himſelf down 
bond in the penalty of 1000!. to gather evidence in ſup- 
ſt of Mr. Knowler's title. 

You, II. Ii Secondly, 
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ance be prepared accordingly. 


8 Caſes argued and determined in the 


Secondly, Whether if the agreement is not good in en 
ty, the plaintiff is not intitled To relief upon — of the 
codicil ? And as I am at preſent adviſed, I do think hy 

s intitled to relief under this head. The council for th 
defendant, aware of the ſtrength of this will, as to there 
intention of the teſtator to eſtabliſh the agreement, have q. 
deavoured to put a forced conſtruction upon the work 
that the teſtator did not intend abſolutely to confirm af 
make good the agreement, but has directed only in wh 
manner he would have it done, provided the law ſhoulf 
think it ſuch an agreement as ought to be carried into ox. 
cution. But to me it ſeems extremely clear, from th 
words of the codicil, that it was the teſtator's intention 
agreement ſhould be eſtabliſhed, and that he has expreſhl 
himſelf very fully for that purpoſe, and that he confi 
the agreement in the firſt place, and then directs the man 
ner how it ſhould be carried into execution. The caſe d 
Wyat verſus Slater comes the neareſt to the preſent caſe 


Upon the whole, the articles of agreement are of u 
further uſe, than to ſerve only as an explanation of thi 
teſtator's intention, and by way of direction for carryin 
that intention into execution. ea. 


The laſt conſideration is, what decree I ſhall make, 


I do not think the plaintiff is intitled to payment upa 
the value of the eſtate recovered, with the addition ofx 
rears of rents and profits; for, to be ſure, an agreem: 
of this kind ought to be taken as ſtrictly and ſtrongly s 
poſſible againſt the plaintiff, and therefore I ſhall only dt 
cree him a moiety of the eſtate recovered, exclulive of f 
arrears of rent. ES 5 


The next queſtion is, When I ſhall decree the plaint 
to be intitled to this moiety ? and I am clear of opinion 
that the time ought to be computed from the date of f 
perpetual injunction, and not fo far back as the decreei 
poſſeſſion ; for Mr. Gilbert Knowler, till the injundi 
could not ba ſaid to be in quiet poſſeſſion, which were i 
expreſs terms of the agreement; therefore let the con 


No coſts were given as to this ſuit of either ſide, 


% 


Time of Lord Chancellor Hardwicke: 


Man verſus Ward, December 8, 174r. 


title in an eſtate, to the defendant, by a deed exe- 
ed for that purpoſe ; but there were not the common 
wenants on the part of a vendor, but only that ſhe had 
ne no act to incumber ; the plaintiff, notwithſtanding 
;s conveyance, offered to read Mrs. Haughton's depoſi- 
on, to impeach her right to this eſtate, and to ſhew that 
was a pretended title only, and done with no other view 
an to aſſiſt the defendant in carrying on a fraud. 


It was, objected by the defendant's council, that the 
idence of a perſon who has joined in granting and con- 
ging her eſtate, cannot be admitted to invalidate her 
oht to the eſtate which ſhe has ſo granted and conveyed, 
pecially as there is a pecuniary conſideration expreſſed in 
deed, and the receipt of the money indorſed upon it. 
Lord Chancellor. 


To be ſure, by 
u, ſuch evidence would not be admitted; for where a 
ron has granted and conveyed, be the right real or pre- 
nded, the very words grant and convey imply a warranty, 
d a covenant for quiet enjoyment on the part of the 
ntor, and therefore cannot be examined as a witneſs, 
"wy and invalidate the right and title granted by 
| d 


U 
ofar 
em 
ply 
ly de 


lt is well known at law, that they are fo ſtrict, 
of tf 


V 
at no o & who is made a defendant can poſſibly be 
med as a witneſs ; but it is every day's experience in 
s court, that if a plaintiff makes a perſon defendant for 
n-ſake, it is a motion of courſe to examine ſuch de- 
Kant in the cauſe, ſaving juſt exceptions. 


laint 
Puno 
of tl 
Tee N 
ncti 
ere it 
Oven 


In the caſe of a truſtee who has the legal intereſt in the 
ite, but is merely nominal in every other reſpect; you 
mot examine him at law as to the merits or intention 


lach deed ; but there is no manner of doubt he may 
_\itnels in equity. 


In crown proſecutions, no defendant can be examined in 

eyen of the king, but the attorney-general at the 
enters a nol; praſegui againſt that particular defendant, 
Me he can be admitted as a witneſs ; this was done in a 
11 2 cale 
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RS. Haughton had conveyed away all her right and la caſe of 


fraud, the evi- 
dence of à per- 
ſon who joined 
in granting a- 
way her eſtate 
was admitted, 
though ut inva- 
lidated her right 
to the eltate. 


the ſtrict rules of At law where a 


perſon has 
granted and 
conveyed, the 
very words, 
grant and con- 
vey, imply a 
warranty on the 
part of the 
grantor, and 
cannot be exa- 


mined as a witneſs to overturn the right granted by the deed* 


[ 229 ] 
At law no de- 
fendant can be 
examined as a 
witneſs ; but in 
equity, a per- 
2 Aer a de- 


ſendant for 
form's ſake, may be examined in a cauſe, ſaving juſt exceptions, 


A truſtee, tho? 
merely nominal, 
cannot be exa- 
mined at law, 
but he clearly 
may in equity. 


The attorney- 
general muſt 
enter a nol: pro- 
{equi againſt a 
defendant be- 
fore be can be 


238 Caſes argued and determined in the 


admitted a3 2 cafe by Trevor, when attorney-general, who wx, fte. 
the cl of the Wards lord chief juſtice of the Common Pleas. 9 
ing. : 
It 5 particu- I would not have it underſtood, as if I laid it down, 
lar inſtances on- that rules of evidence at law, and in equity, differ in ve- 
PA Ae — e neral; but only in particular caſes, where 200 is charge 
by a bill, or in by A bill, or in caſes of truſts, this court does not confine 
caſes of truſt, itſelf within ſuch ſtrict rules as they do at law, but, fm 
. donline the ſake of juſtice and equity, will enter into the merit d 
itſelf within the caſe, in order to come at fraud, or to know the tr 


_ — | — and real intention of a truſt or uſe declared under deeds, 


law, but in general, the rules of evidence here and at law do not differ, 


It would therefore very much abridge the power and 
juriſdiction of this court, which is chiefly converſant in 
caſes of fraud and truſts, if I did not admit ſuch evidence: 
his lordſhip therefore over-ruled the objection. 


Casz 181. Green verſus Suaſſo, the ſecond - ſeal after Michaels 
Term, December 10, 1741. 

A point which QEVERAL actions had been brought againſt Gree 
materially con- O upon the loſs of fix of the galleons, inſured by Sud 
chants in gene- on a policy of inſurance intereſt or no intereſt ; Green 
— will induce brought a bill in this court for an injunction to tay th 
— proceedings at law, which was granted upon a former mo- 
junction. tion; and now moves for a commiſſion to America gene- 
[ 230 ] rally, for the examination of witneſſes, which cannot be 
produced viva voce here: it was founded upon the follos- 


ing caſe : 


The defendant in this court, in 1735, applied to tit 
plaintiff to inſure the ſum of 6000. on fix of the gallem 
in their voyage from Cales to Porto-Bello ; the poli 
was conceived in general terms, to inſure from all 
and the detention of princes ; the galleons failed fro 
Cales, and came to Carthagena the latter end of 179; 
the war broke out between England and Spain in 17 
and the forts of Porto-Bello being deſtroyed by e, 
admiral Vernon, which were a protection to the place 
the time the fair was held ; the galleons, after the 
ſtruction of the forts, &c. never ventured to Porto-Bel 
notwithſtanding a fair is held there annually, though ö 
time of the year is not always the ſame; the fix gale 
lay in the harbour of Carthagena till the year 1741, *:.1 
Don Blaſs, the Spaniſh admiral, and commander I 
there, ordered them to be ſunk, to choak up the wy 


Time of Lord Chancellor Hardwicke. 


aud by that means prevent the Engliſh men of war, under 
Vernon, from entering it. 


kt was inſiſted by the council for Green, the plaintiff 
in equity, that, upon the uncommon circumſtances of this 
aſe, the injunction to ſtay trial ſhould be continued till a 
commiſſion for the examination of the facts in America 
bad iſued, and is returned. 


The council on the other ſide inſiſted, that there are 
ons now in England, who are well acquainted with all 
theſe facts, and can explain them very ſufficiently to a jury, 
Þ that the defendant at law can ſuſtain no prejudice by 
going immediately to trial. 


Lord Chancellor. This is a very unuſual cafe, and 
upon, all the circumſtancrs, I think that the injunction 
ſhould be continued till a commiſſion has iſſued and is re- 
turned from America; but then it ought to be limited to 
ſome particular places in the Weſt Indies, and not left fo 
much at large as the plaintiff would have it. Indeed, it 
would be a great hard{hip upon the defendant at law to go 


In England, but altogether in America. Now, there are two 


ff 2 jury at the time of the trial, both which muſt depend 
upon proof that muſt naturally ariſe in the Weſt Indies. 


Firſt, Whether the voyage was determined at Cartha- 
ena? and that depends upon a ſecond fact, Whether the 


cable to hold a fair there? and whether, in the opinion 
ind imagination of the merchants, it could not be held 
ere for that reaſon ? and if ſo, whether it muſt not be 


ny further, but had determined their voyage at Cartha- 
n? which is a very material conſideration at the trial. 


It may poſſibly be the caſe, that this was an inſurance 
n behalf of the king of Spain himſelf, who, on the 
reaking out of the war with England, might reſtrain theſe 
pleons from proceeding on their voyage to Porto-Bello, 
d order them to continue in the harbour of Carthagena: 
nis ſhould happen to be the fact, it would be a very 
Material point for the defendant at law, as the perſon for 
loſe benefit the galleons were inſured, may then be faid 
 tave determined this voyage himſelf. And then it may 
* Compared to the caſe, where houſes are on fire in this 


to trial upon ſuch ſhort warning, on facts that do not ariſe - 


ery material facts which will come under the conſideration 


leſtroying the caſtles, &c. at Porto-Bello, made it imprac- 


mitted that the galleons had no intention of proceeding 


town, 


240 Caſes argued and determined in the 


town, when, for the ſake of preventing the flames fron 
ſpreading, firemen are under a neceflity of blowing up ſony 
neighbouring houſes ; ſuppoſing the houſes fo blown 
| ſhould be inſured, the terms of the policy are not broken 
as this is an unforeſeen accident, and a loſs not x l 
guarded againſt, and the inſurer ſhall not be oblige u 


make it good. | 


The preſent caſe does not only affect the defendant x 
law, but in its conſequences muſt materially concern te 
merchants in general, whether as public or private inſurers 
which, if there was not other argument, is of conſden 
ble weight with me for not hurrying on the trial, but h 
continue the injunction till the defendant is fully Prepared 
for his defence. 


It was agreed by the parties in court, that the con 


— 


miſſion ſhall iſſue to two places only, Jamaica and Cu pin 
thagena. | jol. 7 


, -Cazz 132. Sir William Stanhope verſus Anthony Cope and Joh N t 
Roberts, eſqrs; executors of the laſt will and teſana 
of William Spinks, December 14, 1741. 


A junctim an- W HEN the plaintiff was about the age of ninetee 
— by = woe his father, the late earl of Cheſterfield, in 1721 
on clearing the did ſettle upon him, on his marriage, eſtates of the eu N’? 

[ 232 ] value of 70001. and upwards, to the uſe of the plainti 


arrears, and for life only, with the common remainders: in a very fe 


— Jura al Years afterwards, he had been unwarily drawn in to st 
ſum advanced, ſeveral large ſums in gaming, and being in very great N of 
and intereſt to treſs for money, the late Mr. Spinks hearing of it, ed 


1 — he. being uſed to help gentlemen in ſuch difficuities, applied e b 
ving offered to him, and offered to lend him 8001. provided he u 

redcem. give ſuch ſecurity as he ſhould defire, which the plants 
E. under great neceſſities, accepted of. Accord.ng uf, 
on the 13th of June 17 37s a deed was executed, where 


by the plaintiff, in conſideration of 800“. did grant! 


William Spinks, and his aſſigns, one annuity or. Je 

rent- charge of 1001. iſſuing out of lands of 7col. per ane tt 
value, to hold and enjoy the ſame unto the faid Wia voti 
Spinks for the term of ninety-nine years, if the peng & 


ſhould ſo long live, to be paid quarterly, with a dau nt; 
diſtreſs, if the annuity ſhould be in arrear twenty dt 
after any one day of payment; and a chauſe for recei 
the rents and profits of the eſtate till Spinks was fatisfies 
and in the deed was an agreement, that if the ange 


Nod 
* 
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ould, at the end of three years next enſuing the date, or 
ny time before, be minded to redeem the ſaid annuity, 
id Gould, at or before the end of the three years, give no- 
» of his intention in writing to Spinks, his executors, 
at or on any of the days of payment, and ſhould at 
bend of fix calendar months after ſuch notice pay unto 
inks, his executors, &c. 850/. and all arrears of the 
d annuity, that in ſuch caſe the whole ſhould be void; 
iu in this deed the plaintiff was made to covenant, that 
\ caſe Spinks ſhould be minded to purchaſe another an- 
ity of x00/. from the plaintiff, and ſhould, on or be- 
re the 13th of September then next, pay to the plain- 
F 800). that he ſhould grant him another annuity of 
hol, iſſuing out of the fame lands, and upon the ſame N 

with the firſt, in every reſpect, and with the like 1 
wſe of redemption ; there was a further covenant, that 1. 
Spinks ſhould be minded to purchaſe another annuity of 
jol. and ſhould, on or before the 13th of December bY 
enſuing, pay unto the plaintiff the further ſum of | f 
vl. that he ſhould grant another annuity of 1oo/. iſſu- ö 
p out of the ſaid lands, upon the ſame terms with the 7: 
former, and ſubject to the like proviſo of redemption : | 40 
bout three months after the execution of this deed, | 
cenfWinks made a propoſal to the plaintiff, that he would de- 
- 8 up this indenture of the 13th of June 1727, and + 
ed advance a further ſum of 10007. ſo as to make up Th 
ni whole 1800/7. and that the plaintiff ſhould grant to him i 
e annuity, iſſuing out of the ſaid premiſes, of 3ool. 1 
ing the joint lives of him and the ſaid Spinks; and by 7 
t of the 12th of September 1727, an annuity was a 
red accordingly, and a clauſe for redemption indorſed. Al 
ed dee beginning of December following, Spinks made a 1 
zou propoſal of advancing a further ſum of money, upon | val 
mu plaintiff's granting him an annuity of 3ool. during the 

ntit”s life only, in lieu of the junctim annuity ; and on 

13th of December 1727, the plaintiff executed a deed [ 233 J 
prangly, and ſigned a receipt for 22501. the conſidera- 4 
therein'mentioned, with a proviſo of redemption at or 
xe the end of three years, if the ſaid plaintiff ſhall 
notice in writing of his intention to Spinks, his exe- 
Is, &c. at or on one of the quarter days appointed for 
dent; and ſhall, at the end of fix calendar months 
fuck notice, pay to Spinks, his executors, &c. the 
Iof 2400). and all arrears of the annuity, the ſaid an- 
[of zool. to be void: on the 2d of April 1728, the 
= executed a deed of truſt to the earl of _— 


L234 


had no right to redeem; upon which the plaintiff filed 


the defendant dying before he could put in an anſxer, 


Ca. 136. Nott Toa Hill, 2 Ch. Ca. 120. Comes uon! 


. Caſes argued and determined in the 


field and Mr. Rudge, of his whole eſtate, for the ſatis, 
of his creditors, reſerving only 20001. per ann. for hink 
and family, the reſidue to pay debts ; afterwards à Pr 

act of parliament in 5 G. 2. was procured for a fie 
ſome of the manors ; and the plaintiff by his ſtews 
plied in July 1738 to Spinks to redeem the annuity, wy 
payment of all the principal money advanced; but Si 
made- anſwer, that he did not know what the plain 
meant ; that he did not want money, and that the plain 


bill againſt Spinks, on the 6th of December 1799, U 


bill of revivor was filed againſt his executors on 25th 
February following; the prayer of it was, that the | 
tiff may be admitted to redeem the annuity of zoo. will 44 
the payment of what ſhall appear to be due for pri ur 
and intereſt upon a fair account; and if upon ſuch accou 
n ſhall appear, that Spinks was fully paid all his prind 
and - intereſt, that the ſeveral deeds may be delivered e 
and if Spinks ſhall appear to be over paid, that the det 

dants may refund. 


It was proved in the cauſe, that Spinks was of no At 
but that his ſole buſineſs was in buying of annuities 
ſingle or joint lives; and that one Rogers, a broker, Me r 
chaſed for Spinks, only by his directions, annuities tot 
value of 2000/7. a year, whilſt the witneſs was a clek 
Rogers. Wn tc 


There were no proofs offered of the plaintiffs diſtres i" 'uc 
the time Spinks applied to him; but depoſitions on WW 
part that none 'of the deeds were peruſed by any cou nels | 
for him, but by Roberts only as the council for Spinks 


It appeared likewiſe in evidence, that Rogers was c prey 
the advertizing brokers for ſecurities of this kind. 
caſes cited for the plaintiff were Boſanquet ver/us Und } 
wood, Nov. 11, 17 34, caſes in lord Talbot's time 36. Wit! 
heard before lord Hardwicke ; this was relied on 2 
ſtrongeſt caſe. Burton's caſe, 5 Co. 70. Ge, WY 
Roberts verſus T remain. Barney verſus Beak, 2 


laſs verſus Muſchamp, 1 Vern. 75: Wiſeman v 
eak, 2 /ern. 121. Twiſleton verſus Griffith, 1 Vun. 
Curwin verſus Milner, heard June 19, 1731, before! 
chancellor King, ms. 292. Barnardiſton verſus 
good, before lord Hardwicke, February 9, * Clear t 


„ 
0 


Time of Lord Chancellor Hardwicke. 


1 Potter, Shower's Parliament Caſes 76. Duke of 
Enilton & ux” verſus Lord Mohun, 1-P. Vn. 118. 


The council for the plaintiff, and particularly Mr. Mur- 
y, went upon the general rule of inconvenience to the 
blic, and endeavoured to introduce the ſame reaſoning 
as in feveral other heads of fraud ; and caſes under 
following heads were cited; firit, On marriage-bro- 
x-bonds, for which vid. Hall verſus Potter, and the 
e of the duke of Hamilton verſus lord Mohun, 1 Salk. 
$. under the ſecond head, ſelling of contingent intereſts 
d eſtates in expectancy, vid. Curwin verſus Milner ; 
der the third head of cafes, they mentioned bonds given 
end women, Lord Liſburne verſus Haines, July 4, 
724. Robins verſus Cocks, July 13, 1741; and under 
fourth head of caſes, bonds given to attornies pending 
ts, Proof verſus Hines, in lord Talbot's time, Walm- 
verſus Booth, January 29, 17 39, reheard May 2, 1741; 
| under the fifth head were mentioned bonds given 
quartering upon offices, before lord Hardwicke, in 
Kn, 1736. 


At the time the plaintiff executed the laſt deed, he gave 
abſolute bond for the 22501. and there was no reference 
the redemption in the deed. + 


It was inſiſted on for the defendant, by Mr. attorney- 
eral, that the plaintiff had paid the annuity of 3000. 
m to the year 1738, without the leaſt complaint, and 
it ſuch an acquieſcence was a very ſtrong circumſtance 
unſt him; for there has not been ſo much as a ſingle 
nels to ſhew that the plaintiff was in debt, or in an 

4s at the tune of theſe tranſactions between him and 
is, and that preſumptions only, without proof, will 
prevail in a court of equity ; and that it appears too, 
tte plaintiff's own depoſitions, that he applied to Rogers 


C him out a perſon who would lend money on an- 


rd Chancellor. As I am at preſent adviſed, I have 
Gubt but the plaintiff is intitled to a redemption ; the 
won is, Whether he is intitled ab ihitia, or only from 
Near 1731, the time the plaintiff offered to redeem? 


pon the recommendation of lord chancellor, the affair 
-mpromiſed on the following terms. The money 
ALY paid into court was to be applied, in the firſt place, 


ter the arrears of the annuity to Midſummer 17 38, 
vl, II, K K 


243 
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[ 235 } and the ſurplus towards the payment of the 2250. x 
what it ſhall want of clearing the whole principal ad und 


to be paid in two months, but no innereſt from 1781 
the preſent time. 


Lord Hard- After the regiſter had drawn up minutes of the ap 
wicke ſo averſe ment, lord chancellor declared he had a very great ac 
to cheſe con- to contracts of this kind, and that he was very incindl 
tracts, that he $ * . FS - = 

declared be to decreea redemption ab initio, if it could have beendy 


would have de- conſiſtent with the rules of equity. 
creed a redemp- | e 
tion ab initio, if conſiſtent with the rules of equity. 


C 183 Brace verſus Harrington, December 14, 1741. 


A perſon wh ö : 
bas» lea inte- T ORD Chancellor. It is not neceſſary in every a 


3 in of aſſignments, where all the equitable intereſt is: 
party, where ſigned over, to make a perſon who has the Jegal interd 
the whole equi party; but if an obligee has aſſigned over a bond, and 
* deen 15 preſumption of its being ſatisfied ariſes from the 
gu der. length of time, as in the preſent cafe, where the bond! 
given by fir James Harrington's father in 1709, and 
ſigned over in 1717, and no demand has bcen made 
twenty-two years, till the bringing of this bill by the 
ſignee in 17 32 the cauſe muſt ſtand over to make the 
preſentative of the obligee a party, becauſe it is poſible! 
obligee himſelf may have been paid, and therefore nec 
to have an anſwer as to that particular, either from ti 
or his repreſentative. ä 


Cassz 184. Cocks verſus Worthington, the third ſeal after Vic 
mas Term, December 14, 1741. 
This court will 


order depoſi- IT. was moved by the attorney-general to diſchay * 
ferred For can. T order for referring . to the maſter for e cor 
dal and imper- and impertinence ; for he inſiſted, that you cannot 0 


tinence, io a ſuch an order againſt a party in whoſe behalf the depoliti 
* were taken, where the interrogatories are rightly fran 
but the proper application would have been again 
commiſſioners, {+ ſuffering a witneſs to inſert in 5 


f In th 
depoſitions either ſcandal or impertinence: he cited 


Witneſs | 


caſes determined by fir Joſeph Jekyll, Iriſh verſus Ro . 
Auguſt 1, 1728, Skerme verſus Voguel, March 18, an e 
The bill here was brought for a ſpecific performante 

1 


articles on a purchaſe of a ſmall eſtate. 


Time of Lord Chancellor Hardwicke, 

Lord. Chancellor. I do remember the caſes cited by 
| | attorney-general 3 but I own I had ſome doubt at the 
ne: it ſeems to me very ſtrange, that depoſitions ſhould 
+ be referred for ſcandal; as to the impertinence“ is 
other queſtion ; but ſuppoſing interrogatories ſhould lead 
andal, is it not very fitting that they ſhould be referred 
order to expunge the ſcandal f but it coſts ſhould be in- 
ed on, it would be andther conſideration, becauſe, as 
ere is nothing of this kind arifing out of the. ititerroga- 
ries, the party on whoſe behalf they are taken, is in nod 
ut; then the next queſtion will be, Whether the exa- 
liners, or commiſſioners, who ſuffer ſcandal or imperti- 
nee to be. inſerted, ought to pay the coſts ? Let it ſtand 
er to the next ſeal, to look into the caſes cited, 

ewiſe to ſearch for orders made on motions of this ſort. 


ocks verſus Fe, the Iaft ſeal after Michaelmas 
Term, December 18, 1741. | 
ORD Chancellor. The caſes cited by Mr. attorney- 
at a former ſeal do not come up to the pre- 
nt, but ſeem only to be haſty declarations of the court, 
thout taking any time to conſider : one of them was for 
ppertinence both in the interrogatories and depoſitions, 
d therefore could admit of no doubt : but the caſe of 
lorſey verſas Horſey, before lord Macclesfield, in May 
124, is exactly in point, for it was to refer depoſitions for 
pertinence only, and the order was made on hearing 
buncil of both ſides ; but there were no coſts either given 
inſt the plaintiff in that caſe, or his commiſſioners, be- 
wuſe the defendant's commiſſioners were equally in fault: 
the 18th of March 1740, on a motion before me, I 
ade an order for referring interrogatories and depoſitions 
ith for ſcandal and impertinence; the maſter certified 
tneither of them were ſcandalous and impertinent ; and 
e court, upon exceptions, held only the fifth interroga- 
was fo, but at the ſame time determined that ſome of 
e depoſitions were both ſcandalous and impertinent, and 


—_ _ | _Y — 


ln the caſe of Pyncent verſus Pyncent, 3 Atk. 557. the depoſitions of 
Witneſs were referred for impertinence, and the maſter reported them to 
impertinent, and the witneſs took exceptions. Lord Hardwicke ordered 
io tand over till the hearing of the cauſe, being doubtful whether a de- 
mon could be referred for impertinence oniy; for in the caſe of Cocks 
wu Worthington, and the caſes therein mentioned, the reference was for 
an Well as impertinence. 

es Ont | „ ordered 


245 
2360 


8428 ifs, 


246 Caſes argued and determined in the 


ordered the ſcandal and impertinence to be expunged, 
gave no cofts ; his lordſhip therefore did the fame * 
preſent cafe ; and declared it was out of decency, and in 
the honour of this court, who would not ſuffer any th 
ſcandalous or impertinent to ſtand in the proceedings he, 
but that they ſhould be purged of both, and likewiſe n 
the ſake of the party, that nothing reflecting upon his du 


racer might appear. 


2 Anonymous, December 15, 1741, the third ſeal thy 
97. Michaelmas Term, 


T HE attorney-general moved to ſuperſede a writ of x. 
+ plevin ſued out of this court. 


In the ſheriff's court at Briſtol there was a condemnation 
of a ſhip upon a foreign attachment ; the perſon who wa 
the owner of the ſhip ſued out a writ of replevin again 
the plaintiff below ; it was moved now, on his behalf, tha 
it might be ſuperſeded. | 


The court wil Lord Chancellor. The writ of replevin is of court 
> — motion and is not of grace, but of right, and unleſs there is a fri- 
ſuperſede a writ a 
of replevin, un- dulent uſe made of it, twould be of dangerous conſequend 
leſs there va for me to ſuperſede it upon an interlocutory motion only; 
— 19s "al you ſhould have pleaded that you had property in the ſip 
and then the plaintiff in the replevin muſt have taken out 
9388 writ de proprietate probanda, (Vide Reg. Brev. 8 z. a. ad 
it is de officio, 85. 5.) and the whole affair would have been regularh 
and this court heard in the courts at Weſtminſter, for after the writh 
r once iſſued here, it is de icio, and this court has nothing 
further to do in it. 
There was ſomething of the ſame nature before lon 
Macclesfield, in the caſe of Ward werſus the duke « 
Buckingham, upon a ſeizure of a large quantity of aun 
when his lordſhip cited all the old learning upon org! 
writs, and pointed out this method of proceeding to Mr 


Ward, by pleading property. 


C48 187, Yates verſus Hambly, December 17, 174]. 
Ne N objection was made for want of parties. The b as 
de — abſo- in this caſe was brought to redeem a mortgage of lui Sede 


tute conveyance ſtanding, The objection was, that as there has been 
with ſeveral li abfolute conveyance made of this eſtate by the mortgip 


— without any clauſe of redemption, with ſeveral i! 


Time of Lord Chancellor Hardwicke. 


 —_— 


* redeemable intereſt, makes ſeveral conveyances upon 
in order to intangle the affair, and to render it dif- 
alt for a mortgagor or his repreſentatives to redeem, 
ge it is not neceſſary that the plaintiff ſhould trace out 
the perſons who have an intereſt in ſuch truſt, to make 
em parties. | | 
But where the redemption depends upon equitable cir- 
mſtances, and the plaintiff is not in the common caſe of 
demptions, and where the mortgagee in fee has made an 
ſolute conveyance with ſeveral limitations and remainders 


yer, the decree cannot be complete without bringing at 
| the firſt tenant in tail before the court. 


S 8 


Aylet verſus Dodd, January 26, 1741. 


lands in Eſſex with the ſum of 10/7. per ann. for the 
jaintenance of a ſchool-maſter, but the repairs of the 
hool to be at the expence of the maſter himſelf; the an- 
ity is directed to be paid half-yearly, at Lady-day and 
lichaelmas ; and if either of the payments ſhould be in 
near forty-two days after it became due, then 55s. per 
ek was allotted by way of nomine pane. 


A commiſſion of charitable uſes iſſued out of this court, 
id by the inquiſition it was found that there were ſix years 
xancy, in which there was no ſchoolmaſter from 1728 
1734 The commiſſioners ſummoned the owner of the 
nd charged with the annuity to appear before them, but 
making default, they awarded that he ſhould pay all the 
rears of the ſix years, and the nomine pane, amounting 
451. and coſts beſides. 


The exceptant took two exceptions. 

Firſt, That he ought not to pay the arrears of the an- 
uty for the fix years, becauſe the teſtator gives it only 
t owing to any fault of the land owner. 


Yeond exception, That ſuppoſing he ſhould be decreed 
N the arrears, yet the nomine pœnæ will be relieyed 
vm in a court of equity, upon paying ſuch fums as have 
ber found in arrear. | | | : 


2 47 
i the perſons in remainder under this conveyance ought over, the firſ 


. tenant in tail at 
have been parties. leaſt muſt be 


Lord Chancellor. Where a mortgagee, who has a brought before 


the court. 


[ 238 } 


C43 188. , 
HOMAS AYLETT, by his will, charged his The owner of 


land charged 
with an annuity, 
for the payment 
of a ſchool- 
maſter, will not 
be excuſed from 
the payment 
thereof, on ac- 
count of there 
being none for 
ſix years. 


lie there is an actual ſchool-maſter, and the vacancy is 


. _— . * 
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Lord chancellor over- ruled the firſt e wa 
Th * d Cl T-rule It exception, and com: 
— . — pared it to tlie caſe of a charity for a maintenance of ＋* 
in a pariſh ſuffi· number of alms- people, where, notwithſtanding there re 


— oem not perſons in a pariſh ſufficient to anſwer the deſcription 


ö - . ; , 

of a charity, yet Of the charity, yet the land charged with the 
theſandcharged the charity is not diſcharged during that time, bal Farms: 7 
239 t cumulate, 'and be applied towards the advancement and ih 


ith the pay= fe | a 
A de dit. increaſe of the charity, 
charged during that time. 

Five ſhillings With regard to, the ſecond exception, lord chance 
| A apr arkger a ſaid, that the nomine pœnæ ſhould ſtand according to the 
Nabe penz, intention in all theſe caſes, as a ſecurity for legal interel, 
ib cither of the when the principal ſum is not regularly paid at the parti- 


If ] 2 . : 
3 Tan. cular days appointed for it: but would not decree the excep- 


nuity was in ar- tant to pay a groſs ſum, to be computed at 53. per week, 


rear forty-two d n * 
days after it be- after default of payment made. 


came due, the court will direct jt only to ſland as a ſeturity for legal intereſt, when the vis 
cipd1'furk is not regularly paid. eh ge , N 


1832985 i * — * ASE? —_ b : + 4 . , * 
The whole . Where there is a clauſe of 'nomine pœnæ in a leaſe to? 
Tr eel tenant, to prevent his breaking up and ploughing old pil 
to prevent his ture ground, it is otherwiſe; for the intention of it there, 

oughing up is to give the landlord ſome compenſation for the damage he 


Wa den be has fuiſtained, from the natufe of his land being altered, 


aid, and not at and therefore in that caſe the Whole nomine pene (hall be 


* 

_ * $-bay paid, and not at the rate of five per cent. only for the reuii ute ; 
2 the rent & reſerved. | | | mon 
ſerved. OB e e 5,445 
Commiſſioners As to coſts, his lordſhip ſaid, it has been determined The 
of charitable upon the conſtruction of the ſtatute of charitable uſes, . exp 
uſes have no Elix, c. 4. that commiſſioners have no power to give cone ye 
2 under but this court can do it; and therefore as the exceptant he year 
4 to give coſts, been very vexatious, lord chancellor decreed colts ap dare 

ut this court. him to be taxed by a maſter. antif 
can do it, »n * a b f 

Casz:89, Baylis and Church verſus the Attorney-General, Jan 

29, 1741. 


L. by will gives WO hundred pounds were given under the will 
3 Mr. Lane to the ward of Bread-ſtreet according 


ward 200l. ac- as 4h 7 

cording to Mr, —— his will. 

Mr. —— his - ; | ; f 
will. Lord Hardwicke would not allow of parol evidence to explain the teſiator's atenuo 


when there is a blank only, >": | 
; The bill brought by the alderman and principal 24 
tants of the ward, to have the directions of the court 


: « 0 toned b 
u admitted parol evidence to aſcertain the perſon intended > EG * 


by the teſtator, where he has been mentioned only by a 240 ] 
nickname, dr where there have been two perſons who have where there 

had the ſame chriſtian and ſurname ; but I do not remem- — _ a 
her any caſe where the court has gone ſo far, as to allow the fone chants. 
parol evidence of the intention of a teſtator, where there is an and ſurname, 


| it 1 arol evidence 
only a blank, and therefore would not permit it to be read. E 1 


ted to aſcertain whom the teſtator meant. 
Though the alderman and inhabitants of a ward are not bn _—_ N 
n point of law a corporation, yet as they have made the 0.004 te be 
pttorney-general a party in order to ſupport and ſuſtain the diſpoſed of in 
harity, I can make a decree that the money may, from ſuch charities, 
12 io , Ww as the alderman 
me to time, be diſpoſed of in ſuch charities as the alder- and inhabitants 
nan for the time being, and the principal inhabitants, ſhall of the ward 


hink the moſt beneficial to the ward. _ — moſt 


Brereton verſus Gamul, January 29, 1741. c 190 


\ BILL was brought againſt the defendant for a diſco- 
very of title-deeds, and likewiſe of the title to the 
tein queſtion, and for relief, and to be let into the poſ- 
lon of the premiſes, 


The title ſet up by the plaintiff is a right to a reverſion in Tenant for 

» expectant upon the determination of a leaſe for ninety- pres, 5, wn 
e years, After the term expired, which happened in cannot by —_ 

e year 1715, the defendant continued in poſſeſſion, and divelt an eſtate, 

Wareſerved rent of 105. and taking the advantage of the m i 

antiff's ignorance of his title, as he had no counterpart EO 
lue leaſe, the defendant levied a fine of theſe very lands 

which he was only. tenant at will : the. plaintiff having 

me to ſome knowledge of his title about a year before the 

Ie was levied, he applied to the defendant to deliver poſ- 

on, but he refuſed to do it, upon which the plaintiff in 

J2, brought an ejectment, to which the defendant ap- 

ed, and nothing further was done upon it. 


The defendant to the preſent bill pleads the fine ſo levied, 
five years and non- claim, as a bar both to the diſcovery 


tie title, and the title-deeds, and likewiſe to the relief 
Wed under the bill. a 
| ? Lord 


the ipplication'of this charity, and the attorney-general was wy 
made a defendant. | 


Lord Chancellor. There are inftances where this court When a perſas 
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280 Cafes argued and determined in ibe 


If 2 perſon hs Lord Chancellor. If the plaintiff has loſt his right by 
I% bis right dy legal bar, he can have no remedy ; but his caſe, as 140 
can bave nore- by the bill, and not at all denied by the anſwer, is of ſuch 
b a nature as intitles him to all the favour that this cour 
ſhew him. It would be of dangerous conſequence to aum 
of ſuch practice as appears in this caſe ; for nothing is more 
common than long terms of years with a ſmall rent reſery 
and it qo frequently happens thoſe who claim under the 
original leſſor, from the length of the term, become quite 
ignorant of their title. 


DL 241 ] A valuable conſideration ſet forth by the defendant py 
A plea of a bare tects him from giving an anſwer to a title ſet up b 
title only. with- plaintiff, but a plea of a bare title only, without ſetting fork 
out ſetting forth any confideration, will not do it. A plaintiff in this caſe 
22, will not pro- intitled not only to have diſcovery in matters which bee 
telt adefendant not prove, but of ſuch matters as may be of eaſe and reli 
— Fenk. to him in recovering his title. The facts, as they are ſta 
title ſet up by by the bill, of the defendant's being only a tenant for year 
ae plaintiff. and paying rent after the expiration of the term, I mul 

| take for granted, as they are not denied by the anſwer 
Tenant for years, at will, or at ſufferance, cannot by f 

diveſt an eſtate, and turn it to a right. But what the de 

fendant inſiſts on, is a diſſeiſin, and the acts to create thi 

a diſſeiſin are matters in pars, as length of poſſeſſion, non 


payment of rent, &c. but the principal thing relied on is 
ejectment. 
Tg , An ejectment every body knows is a fictitious thing on 


and ouſter, vill to come at the right in queſtion ; therefore the confeſi 
operate only to of leaſe, entry and ouſter, will only operate to the purpt 


— — for which the ejectment is intended, and is equally fictit BI 
ment is inen. With the ejectment itſelf ; for it would be of extreme Wi ins 
ded, and is conſequence that ſuch a proceeding ſhould give a ſeiin Me the 
* * = "hy the defendant in ejectment, ſo as to enable him to en the 
_— 
ment itſelf. fine. | the re 
Though inafine Next, as to the fine itſelf, it is levied by a general deſiſt v8 
_ — wg tion of lands lying in ſuch a pariſh in the county - palate H; 
Jandthan be. Cheſter : now there are frequent inſtances of tenants Wir pan 


long to the co- fee, who in levying a fine, often put in more parcels 
nuſor 7 — land than do adtually belong to 44. conuſor, but the 
will reſtrain it court of equity will reſtrain it to ſuch lands as do really Me y; 
to ſuch lands 33 Jong to the conuſor. Here the defendant had lands . 
lim belong to in the fame pariſh, to which he had am indiſputable fg 

and though the plaintiff had notice of the fine by the fi 

clamations, according to the uſual courſe in the grand! 


tons of Wales, yet the deed to lead the uſes of that- fine 

«25 in the conuſor's pocket, ſo that the plaintiff could not 
aw of what lands it was levied, and therefore might rea- 

ably conclude it was levied of ſuch lands in this pariſh as 

te defendant had a right to levy it upon. | 


The plea ordered to ſtand for an anſwer with liberty to 
cept, fave as to matters of account, 


Lowther verſus Carlton, February 1, 1741. L 242 
ORD Chancellor. This is a bill brought to impeach *. 197. 


a purchaſe made thirty-two years ago: the defendant e 
a purchaſer with notice, from the Marquis of Whar- ſelf ſrom a per. 
n, who bought without notice. It is certainly the rule _ 258 
this court, that a man, who is a purchaſer with notice may ſhelier M 
mſelf, from a perſon who bought without notice, may himſelf under 
eter himſelf under the firſt purchaſer, or otherwiſe it 2 OR 
puld very much clog the ſale of eſtates. : 


If a council or attorney is employed to look aver a title, — 2 f 


by ſome other tranſaction foreign to the buſineſs in action to the 
Ind has notice, this ſhall not affect the purchaſer ; for if 8 8 
was not the rule of the court it would be of dangerous ,, os ao 
equence, as it would be an objection againſt the moſt ployed to look 
e counſel, becauſe of courſe they would be more likely odere tue has 
n othe F les 1 FA t th notice, this ſhall 
others of leſs eminence 1ave notice, as they are no affect the 


peed in a great number of affairs of this kind, purchaſer, 


net and others, creditors of John Powell, verſus Ann Caxs 199, 
Pawel, widow, and others, February 1, 1741. 


BILL was brought by creditors againſt an heir of an An afignment 


* . j the peace t 
— by benefit of the aſſignment of the inſolvent's eſtate edle under 
0 the clerk of the peace at the ſeſſions, under the ſtatute the ature ſor 


the relief of inſolvent debtors. relief of inſol- 


| vent debtors 

was objected by the counſel for the defendant, that — ag be, 
ent in this caſe by the clerk of the peace to the 

r part of the creditors is informal, becauſe it is. only. 
0 hog clerk of the peace, and not ſealed ; and that 
act of partament directs an aſſignment, and-does not 
ue with ſealing, that it ought, to be. executed like all 
Lalbenments to convey real eſtates, 


r of the Rolls. I am of opinion that the aſſign- 
without ſealing is ſufficient, as it has been the conſtant 


Mme of Lord Chancellor Hardwicke. 251 


& inſolvent perſon, and likewiſe againſt his widow, to by tbe clerk of 
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truſt, chis court 
will oblige him 
to make Wo. 
faction to the 
ceſluique truſt, 


be, in the firſt place, for the ſole and ſeparate uſe of the wik 


2.52 Caſes argued and determined in the 
method taken by all clerks of the peace ſince the aq f 
parliament for relief of inſolvent debtors took place, . 
[ 243 Smith and Helen bis wife verſus French, uidu, th 
daes February 20, 1741. 
If a buſband, IHE bill was brought for a ſatisfaction of a breach Wo 
2 — 4 T truſt, and the plaintiffs by it have made the he 2ga 
his wife's — ing caſe ; Helen, the daughter of the defendant, lived wit pro 
tune to a truſtee her till ſhe married her firſt huſband Mr. Segar ; upon tis bad 
_ gut N making his addreſſes to her in the way of marriage, Mn, ban 
N guilt French, the mother of the plaintiff Helen, approved of the ere 
of a breach of match, and the day before the wedding agreed to be a tru. nn 


tee of 1000/7. the portion of Helen, which conſiſted d 
tallies or Exchequer orders at 3/. per cent. and for this pur 
poſe the mother had the orders delivered to her, and aff 
ed to her by an indorſement upon each of them : previous 
to the marriage, a ſettlement was prepared, but not execute 
till after, by which the truſt of tHfs 1000]. was declared t 


during the coverture, and for the iſſue of this marriage; an 
in caſe there ſhould be no iſſue, that then the abſolute pro 

ſhould veſt in the ſurvivor of huſband or wife ; andi 
a very few years afterwards, Mr. Segar being diſtrefſed i 
his circumſtances, prevailed upon the mother, who w: 
the truſtee, to let him have theſe orders, and fold them ar 
applied the money to pay his own debts, except 350l. uh 
he refunded to the mother upon her prefling him for it; 


died inſolvent, and. therefore as the mother was a truſtee f ey bc 
the daughter the plaintiff, the plaintiffs inſiſted ſhe has beau yet 
guilty of a breach of truſt in delivering up the tallies e teo! 


1000/. to the power of the huſband, and far that real 
ought to make good the deficiencys which is 650/, tol 
plaintiffs, | | 

The defendant Mrs. French mage this defence: Ti 
ſhe diſapproved of the match between her daughter He 
and Mr. Segar, but upan the ſolicitations of her daughl 
did agree to it at laſt, and admitted that ſhe had the talliss! 
dorſed over to her for the 16001. the day before the many 
but in a very ſhort time after, the huſband Mr, Segar val 
very neceſſitous, and his creditors very importynate; 
that at the joint requeſt, and the ted importual 
both of her ſon-in-law and daughter, ſhe did delyer6 
the tallies to Mr. Segar, but not with an intention thi 
ſhould imbezzle them to his own uſe, but upon his lugs 
tion, that the land-tax tallies, of which theſe were 
were quite full, and that he muſt ſell them out 7 


me of Lord Chancellor Hardwicke. 


hers; that when ſhe found Mr. Segar had impoſed upon 
ter. and applied the money to pay off his debts, ſhe 
eatened to ſue him, upon which her daughter fell upon 
her knees, and begged her mother would deſiſt from her 
mention, for it was only making bad worſe, and that ſhe 
would releaſe her mother from any demand ſhe might have 
wainſt her, on account of the truſt : the mother did not 

in ſuing the huſband, but by fair means recovered 
back 3501 : afterwards till the day of his death, the huſ- 
hand and the plaintiff Helen lived with Mrs. French, and 
were maintained by her, and from his death till her ſecond 
marriage, Which was no leſs than ſeven years, the daughter 
Ived with the defendant, and never inſiſted upon this de- 
nnd, but ſeveral times offered to give the mother a re- 
ale, 


The facts of the plaintiff Helen's falling upon her 
mes, to ſolicit in behalf of her firſt huſband, and of her 
fering to execute a releaſe to her mother, after Separ's 
lkath, was -roved by Judith Powell, another daughter of 
te defendant, who was about eleven years old when the 
Iſt fact happened, and about thirteen when the ſecond 
appened, of the plaintiff Helen's promiſing to releaſe. 


The principal caſe relied on for the plaintiff was cited by 
. Noel, and is mentioned in Needler's cafe, Hob. page 
25. 7 Ed. 4. 14. The wife being ce/turgue truſt, ſhe and 
er huſband ſold the land; ſhe Rd the money, and 
s both required the feoffee to make eſtate to the vendee, 
Lyet ſhe, after her huſband's death, was relieved againſt 
he 1 and might alſo againſt the vendee, if he was privy 
the uſe, 
Lord Chancellor. The queſtion in this caſe is ſingly 
een a cęſtuigue truft and a truſtee, and therefore it is 
t at all material whether the ſettlement is voluntary, or 
7 valuable conſideration. And if there were no other 
dumſtances, it cannot be doubted, but if a huſband, even 
7 marriage, conveys his wife's fortune to a truſtee for her 
and ſeparate uſe, and the truſtee is guilty of a breach 
ruſt, that this court will decree him to make ſatisfaction 
he . rafts indeed if there were creditors of the 


k might make a material difference. 
The principal queſtion here is, whether upon all the cir- 


Wiances of this caſe, the defendant has been guilty of a 
of truſt ? and this muſt depend upon the defence 


[ 244 ] 


» Who had a prior lien upon the property ſo convey- 
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. Caſes argued and determined in ibe 


which ſhe has ſet up b of rebutter to the plaint! 

demand; if it ſtood = of fuck circumſtances, how mM 
not be a plainer breach of truſt, than delivering up the 
tallies to the power of the huſband. But the preſent cat 
appears to me to be very hard, and a very harſh demand i 


a court of equity as it is circumſtanced, taking the evidence 
on both ſides to be true. | 


He then run over the material parts of the defence, in 
the manner I have before ſtated it. 


In the firſt place, his lordſhip ſaid, here is a very ſtrong 
equity for the mother, that what ſhe did in the affairwy 
at the importunity, and repeated ſolicitations of the daugh- 
ter, and who, ſince the death of her firſt huſband, ha 
over and over again offered to execute a releaſe, when ſhe 
might beyond all contradiction have done it; for though 
the aſſignment was an unfortunate tranſaction for the 


daughter, yet as it was done at her own requeſt, ſhe could 
not blame her mother for it, 


Though a wit- An objection has been made to the moſt material vi. 

uct; + poder neſs for the mother, who is Judith Powell, becauſe ſhe ms 

years will not but eleven years old when ſhe ſwore to one fact, and thir- 

invalidate his teen when the ſwore to the other; but notwithſtanding be 

* tender years, this does not at all invalidate her evidence; 
for ſuch a circumſtance as a brother and ſiſter's being in th 
utmoſt diſtreſs, the falling upon her knees, to beg and im 
plore a mother not to ruin them, muſt make full as gra 
an impreſſiion upon a young mind, as an old one. Ther 
is another obſervation very material for the defendant, thi 
notwithſtanding the plaintiff Helen lived with her moth 
at the time the ſecond marriage was propoſed, yet ther 
not a ſyllable of proof offered to ſhew, that either Het 
herſelf, or the plaintiff, mentioned the leaſt tittle of tl 
affair, or even made any demand of the 650/. which tht 
have now ſet up by their bill, 


If an infant, And as it is an extreme harſh one, after all the kindnel 


who contracted and tenderneſs the plaintiff Helen has received at her m 
= debt during 


bis minority, ther's hands; I am of opinion, the defence is very ſuffcie 


confirms it after to rebutt all the plaintiff's equity. 
2 Rn *8” I think it comes very near the caſe the defendant's cou 


him, though fel have compared it to, of an infant under age, who © 
voidable at his tracting a debt during his minority, ſhews his conſent 
election. a ch ſhall 
it, by confirming it after he comes of age, which nai & 
A promiſe dur- fectually bind him, tho” it was voidable at his election. 


222 a here, a promiſe by the wife to releaſe during the cove 
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is certain could not bind the wife ; but if after the death 
{her huſband ſhe repeats the promiſe, it is a confirmation 
fit, and is good. The caſe of Thayer and Gould, Febru- 
i the gh, 17 39, (Vide 1 T. Ark. 615). firſt heard before 
late maſter of the Rolls, and afterwards before me, has 
een compared by Mr. Noel to the preſent; but there 
te circumſtances in ſupport of the plaintiff's demand were 
nuch ſtronger than in the preſent. E 


A wife in that caſe, after being very hardly and cruelly 
ad by a huſband, was pfevailed upon to join with him in 
mportutiing the truſtee, to convey over a truſt eſtate, 
hich was for the ſeparate uſe of the wife, to the huſband ; 
das the truſtee was a very near relation, he could not be 
ppoſed to be ignorant of the cruelties the wife had under- 
ne, eſpecially as ſhe was proved to be in tears the whole 
me that the conveyance from the truſtee to the huſband 
reading and executing. 


hat he actually retained as much out of the truſt, as would 
tisfy a debt of his own from the huſband : beſides too, 
ms land which had been conveyed in truſt; and I re- 

ber very well a great ſtreſs was laid upon the circum- 
ance of it's being real eſtate; I did not make any decres 
re; for upon my recommendation the affair was com- 
miſled, and a middle way found out by the parties to 
ut an end to the diſpute. | | 


In the preſent caſe the original bill was decreed to be diſ- 
lſſed without coſts, ſo far as it ſeeks relief for the remain- 
of the 1000/7. And a croſs bill brought by the defen- 
; t for the board and maintenance of the daughter, was 
wile diſmiſſed without coſts. 


w verſus Spencer, at the Rolls, February 18, 1741. 


JENJAMIN ALLISON deviſes lands to B. and 
) C. and their heirs, in truſt, by rents and profits, fale 
mortgage, to pay his debts and funeral expences, and 
Tn truſt as to a moiety to the uſe of his nephew Tho- 
8 Bapſhaw for life, without impeachment of waſte ; re- 
inder to truſtees and their heirs, during the life of the 
Thomas Bagſhaw, to preſerve the contingent remain- 
Y with remainder to the uſe of the heirs of the body of 
„mas Bagſhaw, with other remainders over. It was 


255 
wife, but if re- 
peated after the 
huſband's death, 
it is a confirma« 
tion. 


246 


There was another ſtrong circumſtance againſt the truſtee, 


Cats 1944 


adjourned = 


Cas 195. 
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made in the caſe of Colſon and Colſon : but it vas fi 


Caſes 


argued and determined in the 
adjourned ® after ſome debate, till a certificate hold 


here were two material differences; 1. The Clauſe 1 
waſte. 2. This was a truſt, and the court muſt 3 


and decree a conveyance. Vide the caf 
gate and Sewell, 1 P. W. 8. | "naar 


Colſon verſus Colſon, Mich. 14 Geo. 2. 1741, n B 


TI wasa caſe ſent out of the court of Chaney * 
the opinion of the court of King's-Bench, on thet 
words: © I give and deviſe my lands at C. to Robert Cd 
& ſon, my grandſon, for his life, remainder to A, and} 
© and their heirs, to ſupport contingent remainders du 
& ing the life of Robert Colſon, remainder to the heit fi” © 
s the body of Robert Colſon lawfully begotten ;” and th 
q elta ntent 


— 


® See this caſe fully ſtated, Poſt 370. 1 Veſ. 142. tent] 

+ In the caſe of Legate and Sewell or Showell, A. by will bequeat n 0 
the ſurplus of his — eſtate to be laid out in the purchaſe of lands, 
be ſettled on B. his nephew for life, and, after his deceaſe, to the he 
males of the body of the ſaid nephew, and to the heirs-males of the bod nale. 
of every ſuch heir-male, ſcverally and ſucceſſively one after another, 
they ſhall be in ſeniority of age and priority of birth; every elder, and olfon 
heirs.males of his body, to profertecd efore every younger; and f 
want of ſuch iſſue, to his brother C. the plaintiff, for his life, &e. in i 
ſame manner.—B. the nephew brought a bill to have an execution of i 1 
truſt, (but C. the plaintiff was no party to the ſuit) and had a decree, tl 
an account ſhould be taken of the aſſets; that the eſtate ſhould be laid o 
in land, to be ſettled with the approbation of the maſter, according , in 
direction of the will; after the account was taken, B petitioned the c 
ſuggeſting, that, if the money ſhould be laid out in a purchaſe, he wa ! 
be made tenant in tail of the land by the ſaid will, and might immediat 


bar it ; and therefore prayed, that no purchaſe might be made, and tur 
taincd an order for that purpoſe, and had the greateſt part of the moi , Kc 
paid him; but before the reſt was paid, died without iſſue, having! mult de 
made his will, and ſubjected all his real and perſonal eſtate to the payme re ma 
of his debts ; and this bill was brought by C. to have an acgount of Ul kad 
eſtate, and that it might be laid out in a purchaſe for his benefit; forl letter, 
B. was not by his uncle's will to have been tenant in tail, as he allet 00 
and that the former proceedings were colluſive, and he no party to net | there 
and ſo not bound by them. It was ſaid, it is plain, from the frame ol Wa ex 
will, that the teſtator's meaning was, that his nephew B. ſhould be cn decree 
tenant for life, and not have power to bar his iſſue ; and then a coun ſeed to 
equity will decree it to be ſettled according to the intent of the teal wor 
and the caſe of Leonard and the earl of Eſſex was cited, and the conn bare 
caſe of marriage articles, where, though they were ſo worded as that n by 


ſettlement were made in the preciſe words of them, the huſband well let a 
tenant in tail; yet this court has decreed it to be ſettled on the huſband K 
life only, and then upon the firſt and other ſons. On the other ſide * the ne 
ſaid, if the latter words in his will ſignify any thing, it is no more in: \ 
what is included in the firſt, et expreſſio corum que tacite —_ q 


Time of Lord Chancellor Hardwicke. 


belton was, Whether Robert Colſon had an. eſtate for 
or in tail? Mr. Hollings argued, that he had an eſtate- 
. for that it was a rule in law, wherever the anceſtor 
an eſtate for life, with words of limitation to his heirs, 
= the heirs of his body, they ſhall not take by purchaſe, 
utt by deſcent, and that the teſtator's intention would not 
ntrol the operation of a rule of law. King verſus Mel- 
ne, Ventris 214. & 225. 2 Lev. 58. Blackburn verſus 
wer, 1 P. W. 54. 2 Roll. Abr. 258. Trevor verſus 
Frevor. Abr. Caſ. Eq. 387. 1 Lutw. 825. Carth. 171. 
xd Glenorchy N oſvile, Caf. in Eg. in lord Tal- 
ots time 3. 2 Salk. 678. There being truſtees to ſup- 
ort contingencies makes no difference, as appears from 
bnillon verſus Voyce, 2 P. W. 471. which to this queſ- 
jon is fully in point, there being no truſtees. 


Mr. Bootle, on the other fide, argued, that the teſtator's 
nent was, to give an eſtate for life to the grandſon, by 
xing truſtees to take advantage of the forfeiture, which 
puld only be in caſe he was tenant for life. 2dly, The 
tention of the teſtator was the chief rule in the conſtruc- 
n of wills, for which he cited Papillon and Bois, Eg. 


aſe. Car thb. 272. Pybus verſus Mitford, 1 Vent. 372. 
alfon verſus Colſon, November 12, 1743. A rehearing. 


DOBERT BROMLEY ſeiſed in fee of the rever- 
ſion and inheritance of ſeveral eſtates at Thorpe Bul- 
r, in the biſhoprick of Durham, expectant on the death 


_— 


if. Abr. 185. and that the word heirs is a word of pur- 


ͤ»„„ñ — 2 


% &c,—Lord keeper, There having been a decree already in this caſe, 
mult depend on what it is at law; and I am inclined to think the judges 
ma take it 'to be an eſtate-tail : if it were res integra, I think the 
ſt had better in ſuch caſcs decree the truſt to be executed according io 
letter, and let the other take what legal advantages he can ; but that has 
ie too far to be diſtarbed, now the thing is done, and not open to me: 
c * 2 be a parity of reaſon between a couſttuctive tenancy in tail 
[a0 expre 

lecree (not by deed) as a real one by recovery, where ſettlements are 
ſeed to be made upon valuable conſiderations, this court will aid in arti- 
A words, and, make an artificial ſeitlewent ; but I never knew it dane 
a bare volunteer; the doubt in Shelly's caſe, 1 Co, aroſe about the word 
4; but, as I ſatd before, this muſt epend on what it is at law ; there» 


.the nephew had an eſtate-tail.—P. Williams ſays, the parties agreed: 
in 1 Vel. 50. lord Hardwicke ſays, that lard Cowper thought him- 
wound to agree with the three judges.; and ſo decreed. 


— 


stur; that this therefore is an equitable eſtate, and may be barred by 


one; and parity of reaſon to have an equitable tail bound 


——̃ — de ao ECG. .. 
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me caſe be made, and I will deſire the opinion of the judges of the 
Upon it, —Afterwards three of the judges certified their opinion, that 
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but they declined giving any opinion, and therefore the 


Caſes argued and determined in the © 


of Elizabeth Forſter, by his will, dated the 12th of ſub 
17 12, deviſed the ſame, expectant as aforeſaid, to Rhe 

olſon for life, remainder to truſtees during his life, u 
preſerve contingent remainders, remainder to the hein 
the body of the ſaid Robert Colfon, remainder in like ma, 
ner to the defendant William Colſon, and the heirs df 
body. | | 


After the teſtator's death, Robert Colſon, with El 
both Forſter, ſuffered a common recovery, and declare 
the uſes to the ſaid Elizabeth Forſter for life remainder tg 
Robert Colſon and his heirs. 


Mr. attorney-general, council for the plaintiff Elizabeth 
Colſon, fiſter of Robert Colſon. 


The principal and only queſtion, he ſaid, aroſe 
the deviſe in Robert Bromley's will. Tt is infiſted only 
the defendant William Colſon, that Robert was only te. 
nant for life, and conſequently was not intitled to ſuffet ie 
recovery. 


This cauſe was heard before Mr. Verney, the late mil. 
ter of the Rolls, in July 1739, who . it to the 
judges of the court of King's-Bench upon this point it 
purſuance thereof a caſe was made, and there were two 2. 
guments before the judges of the court of King's-Bench; 


parties have been adviſed to bring it in this ſhape befor 

our lordſhip. All the directions prayed by the plaintiff's 
bl are conſequent of the opinion the court will give i 
this point, 

Mr. Attorney-general for the plaintiff. Conneding 
thefe two eſtates together, I inſiſt, makes an inheritance 
Robert Colſon ; and the rule from whence I argue is [ai 
down in 1 Int. 309. a. and 5. and Shelly's caſe, 16 
93- 5. It is not at all material, whether there is any ela 
intervening ; for it is the ſame if limited to A. for life, ad 
to the heirs of the body of A. or to A. for life, to B. 
life, and to the heirs of the body of A. Where the at 
ceſtor makes ſuch a limitation as this, it is giving the &: 
viſee every thing ; and the fenſe of the law in this reſpec 
is ſo very ſtrong, that nothing can be plainer. Vide 1 A, 
28. b. An anceſtor cannot make his heirs purchaſers ; 
another reaſon is, the law will not ſuffer an eſtate of int: 
ritance to be in abeyance ; the rule extends to the cat | 
wills as well as to conveyances in the life of the party: 1 
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tention of the parties; for a man cannot break through 
+ rule of law, but this intention muſt be conſiſtent with 
Vide Saul verſus Gerard, Cro. Eliz. 515. 


The next conſideration is, what there is in the parti- 
xr framing of this will, to take it out of the general rule. 


It has been inſiſted, that Robert Colſon took an eſtate 
br life only, and that his heirs are purchaſers. But in 
is will the intention is very plain, that the heirs of Ro- 
ert Colſon ſhould take per formam dont ; for here is all 
he appearance of an eſtate-tail, heirs of the body of his 

Jon lawfully begotten or to be begotten, words moſt 
xuliarly ſignificant to create an eſtate-tail ; and great ſtreſs 
as laid upon them by lord chief juſtice Hale, in King 
rrſus Melling, 1 Vent. 214. 225. 


It has been urged by the defendant's council, here are 
rong words to ſhew the teſtator intended only an eſtate 
r life, as a deviſe to his grandſon for and during his na- 
ral life, xc. But then the contingent remainder, pre- 
ed by the limitation to the truſtees, is nothing more 
an the limitation to the heirs of the body, and not to a 
note remainder, 


Suppoſe the teſtator had ſaid, to truſtees to preſerve con- 
gent remainders to the right heirs of Robert Colfon : 
e gentlemen of the other ſide would hardly ſay that right 
arS eo nomine can take as purchaſers ; the law would not 
mit of it; and yet the intention is equally clear here, as 
ould have been there. If the limitation had been to 
e heirs of the body of a ſtranger, it might have been 
erwiſe, for they would have been purchaſers, becauſe 
ere was no anceſtor to take firſt; but there is no caſe 
here heirs of the body take as purchaſers if the anceſtor 
6 the eſtate for life. I will put the ſtrongeſt caſe ; ſup- 
Me a deviſe to A. remainder to his heirs, and that the 
ator ſhould by expreſs words ſay, I intend the heirs 
ud take as purchaſers, yet it would not prevail againſt 
rule of law that heirs cannot take as purchaſers. 


The ſecond point I would inſiſt upon is, that the rule 
ky muſt prevail againſt the plain intention of the teſta- 
: Goodright verſus Pullen, 12 Geo. 1. deviſe to Ni- 
Vas Lifle for life, remainder to the heirs of his bod 

lis heirs for ever. Here the latter words were neceſ- 
* becauſe they would deſtroy the eſtate; and 


not ſufficient to fay, that we are to be governed by the 
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2500 
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the court held this was an eſtate-tail, for they were work 
of limitation and not of purchaſe. Vide Legate verjy 
Sewell, 1 P. V. 87. and Morris verſus Wood a fr 
Cockpit, a plantation cauſe, the 24th of March 79 
held to be an eſtate-tail by lord chief juſtice Raymond ud 
Eyres. In lord Glenorchy verſus Boſville, Caf. in By, 
lord Talbot's time 3. declared there by lord Talbot, thy 
if it had been a deviſe of a legal eſtate, it would have hoy 
an eſtate-taill. Vide Roberts verſus Dixwell, Decende 
8, 1738, before lord Hardwicke, ( x T. Al. 69;,) 
Thruſtout verſus Peat, Mich. T. 3 Geo. 1. 


In all theſe cafes it was plainly the intention of the te 
tator, that there ſhould be only an eſtate for life, and q 
held to be an eſtate-tail in conformity to the rules of lay 


It is obſervable on the caſes upon the words iſſue f 
Body and heirs of the body, that they have never been cx 
ſtrued words of purchaſe, but where the teſtator intend 
to point out particular perſons. 


Lord Chancellor. I would willingly deliver the parte 
from any further trouble, if I could do it conſiſtently wil 
the rules of the court; but this is a mere queſtion in ly 
and is already put in a proper courſe ; and unleſs there m 
ſomething executory in it, I ought not to meddle with } 
in equity, except there were ſome caſe already in point & 
termined : but as there is not one determined where the 
is an interpoſition of truſtees to preſerve contingent r 
mainders, I will therefore affirm the late maſter of th 
Rolls* order of reference to the judges of the cou 


el 
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King's Bench, and then it will go on regularly, ny | 
uld, Bl 

A certificate of the judges of the court of King's Bend * a 
8 the 8th of May 1744, in the caſe of Colſon vn) 114 
olſon. iy ar 


opinio 
E have heard council in the queſtion referred! 
your lordſhip to us; and as it appears by the 
of the caſe, there is after the determination of 
for life to Robert Colſon, a deviſe to Iſabell his daught 
and to Ralph Robinſon and their heirs, for and during l 


ſolicits 
peateſt 
Perrin 3 
ner ha 


life of Robert Colſon. Fl the 
wu; 
We are of opinion, that by reaſon of the remainder 4 al 


terpoſing between the deviſe to Robert for life, and Les 
ſubſequent limitation to the heirs of his body, the of opi 
Robert took an eſtate for life, not merged by the devil * 
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- heirs of his body, but by that deviſe an * eſtate- tail in 
wiinder veſted in the ſaid Robert. 


Sir William Lee, knight, = chief juſtice. 


Sir William Chapple, knight, 
Martin Wright, eſq; & juſtices. 
Thomas Deniſon, eſq; 


T” — 


# In 2 Burn, Rep. 1109. lord Mansfield ſays, That lord Hardwicke cer- 
inly did not agree in opinion with this certificate, In ſpeaking of it when 
delivered his judgment in Bagſhaw and Spencer, he expreſſed himſelf 
u If that be the law.“ And one of the laſt things he did in the court 
Chancery was, to ſend a like caſe to this court for their opinion; and he 
d me, © he did it to have Coulſon and Coulſon reconſidered.” In the 
ſeof Perrin and Blake, W. Williams being ſeiſed in fee of a plantation 
Jamaica, deviſed in the — words: Should my wife be enſient 
lth child, at any time hereafter, and it be a female, I give and bequeath 
to her the ſum uf 20001, &c and if it be a male, I give and bequeath my 
te real and perſonal, equally to be divided between the ſaid infant and 
on John Williams, when the ſaid infant ſhall attain the age of twenty- 
. Item, It is my intent and meaning, that none of my children 
hould ſell or diſpoſe of my eſtate for longer time than his life ;”* and to 
| intent I give, deviſe and bequeath all the reſt and reſidue of my eſtate 
my ſon John Williams and the ſaid infant, for and during the term of 
ur natural lives; the remainder to my brother-in-law J. G. and his heirs, 
and during the lives of my ſons John Williams and the ſaid infant; the 
minder to the heirs of the body of my ſaid ſon John Williams and the 
infant, lawfully begotten or to be begotten; the remainder to my 
ghters, &c. No other ſon was born, and the queſtion was, What eſtate 
n Williams took under his will? This caſe was twice ſolemaly argued 
the court of King's Bench, and lord Mansfield, C. J. Aſton and Willes 
Id, that John Williams took only an eſtate for life, contrary to the opi- 
* of that reſpeQable authority of Mr. Juſtice Yates, who oppoſed the de- 
on with great depth of learning. On a writ of error in the Exchequer 
amber the judgment of the court of King's Bench was reverſed, on the 
wons of chief baron Parker, the barons Perrott and Adams, and juſtices 
ud, Blackſtone and Nares, againſt the opinions of De Grey, chief juſtice 
C. F. and baron Smythe: an appeal was afterwards lodged in the Houſe 
Lords, but was withdrawn on a compromiſe. Mr. Fearne in his valu- 
Ey on Cont, Rem. ind Executory Dev. uſes many learned an 

y arguments; and has collected the various authorities in ſupport of 
pinion, that John Williams took an eſtate-tail. He is however ex- 
dely ſevere, perhaps unpardonably fo, on that great luminary of the 
lord Mansfield ; who, though he might be miſtaken in this point, and 
Þ he was, as Mr. Fearne inſinuates, of a different opinion when he 
plicitor- general, he is nevertheleſs univerſally admitted to be one of 
peateſt lawers that ever adorned this or any other nation. See the caſe 
rin and Rlake in 4 Burr. Rep. 2579. To which that very accurate 
mer has added the following note, The plaintiffs brought a writ of 
in the Exchequer Chamber, and it was ſeveral times argued there; 
alt argument was on the 8th of May 1771. On the 2gth of January 
\ the judges who compoſed that court gave their opinions ſeriatim. 
Ihomas Parker, then lord chief baron, Mr. baron Adams, Mr. juſtice 
Mr. baron Perrott, Mr. juſtice Blackſtone, and Mr. juſtice Nares, 
of opinion for the plaintiffs. Mr. juſtice Blackſtone (who made a very 
ud elaborate argument) agreed with the majority of the court of 
bench, © that if the intent of the teſtator manifeſtly and certainly 
Mm 8 % appeared 
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1 Willis verſus Jernegan, February 26, 1541. 
If a perſon will T HERE had been ſeveral tranſactions between tie 
enger into a hard plaintiff and defendant, in relation to the defendany; 
e his lottery or ſale, as it was called, of plate, jewels, &c. 2 
equity will not particularly an agreement in relation to the receipts q 
relieve dim up- tickets in the ſale; a great number of which, to the amour 
2 vos of no leſs than eleven thouſand, had been delivered to th 
e plaintiff, who was to pay a ſtated price for them; andi 

by ingroſſing fuch a quantity he could fell them aboye pa, 
the profit, let it be ever ſo great, was to go into the plain. 
tiff's pocket: the plaintiff might have fold them to we 
great advantage, but by out- ſtanding his market, and in- 
ſiſting upon an exorbitant premium, he was a conſiderable 
loſer ; and now brings a bill to be relieved againſt the &. 
fendant, ſuggeſting the agreement to be hard and uncon- 
ſcionable, and likewiſe for an open account between hin 
and the defendant, © LIES 


The defendant ſets forth the whole agreement, and in 
fiſts that there was no fraud or circumvention, but thati 
was a tranſaction carried on with the utmoſt fairneſs, an 
an agreement entered into at the plaintiff's own requel 
and that if it was not ſo beneticial a one as it might hay 
been, it was intirely owing to the miſmanagement of t 
plaintiff ; and, as to the oH account prayed, the defen 
dant pleads a ſtated account in bar, which had been ſett 
between him and the plaintiff ſometime after the ſale 
lottery was finiſhed, and entered in a book that ret 
merely to the tranſaction between him and the plainti 
and to no other purpoſe whatever; and that the aulh 


— 


« appeared (by plain expreſſion, or neceſſary implication from 9 
t of the will) that the heirs of the body of A. ſhould take by purch 
% and not by deſcent ; then a deviſe to A. or life, and after his decear 
i the heirs of his body, not only might but muſt' be conſtrued an ella 
4 ſtrict ſettlement.” But he thought, it did not manileſtly and certa 
appear, from the mere intended reſtraint of the power of alienation i 
that the teſtator had meant that the heirs of A,'s hs ſhould take by} 
chaſe, and not by deſcent; or even that he knew the difference beit 
the two methods of taking. The lord chief juſtice of the Common 

(Sir William de Grey) and the preſent lord chief baron (Smythe) we 
affirming the judgment of the court of King's Bench. Ibe lord 
Juſtice of the court of Common Pleas ſpoke laſt ; and to the great at 
tion and edification of thoſe who heard him, explained the pri 
went through all the cafes, and took notice of every thing which had 
ſaid at the bar, or by any of the judges from whom he ditfered. Viet 
à ſhort ſtate of this caſe in Blackſtone's Reports, vol. I. p. 672. 
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lis account had taken up a week's time at leaſt ; and 
be plaintiff, at the time, and often ſince, had declared 
elf extremely well ſatisfied with it. 


There were ſeveral witneſſes on the part of the defen- 
nt to ſupport the agreement, and the ſeveral facts in- 
ed on by the anſwer, but there was not a tittle of evi- 
eee on the behalf of the plaintiff to ſupport the allega- 
Lord Chancellor. It is not ſufficient to ſet aſide an 
neement in this court, to ſuggeſt weakneſs and indiſcre- 
jon in one of the parties who has engaged in it; for, 
poſing it to be in fact a very hard and unconſcionable 
gain, if a perſon will enter into it with his eyes open, 
ity will not reheve him upon this footing only, unleſs he 
n ſhew fraud in the party contracting with him, or ſome 
ndue means made uſe of to draw him into ſuch an agree- 
nt, which is not pretended by the plaintiff in the pre- 2 

nt caſe ; for, from the evidence, he appears to have been ( 252] 
d fond of this project of a ſale of plate, jewels, &c. that 

p perſon ever had ſuch an eaſy ſtomach, and quick digeſ- 


dn, for he wanted to have monopolized the whole num- 
r of tickets. 


The plaintiff's council have made two objections to the 
fendant's plea of a ſtated account. Firſt, That it was 
it figned by the parties. Secondly, That the vouchers 
xe not delivered up at the time. 


As to the firſt, there is no abſolute neceſſity that it Where perſom 


juld be ſigned by the parties who have mutual dealings, he mutual 
dealings, ſigning 
make it a ſtated account; for even where there are tranſ- the account is 
ons, ſuppoſe between a merchant in England and a not neceſſary to 
erchant beyond ſea, and an account is tranſmitted here es 6 
pm the perſon who is abroad, it is not the ſigning which keeping it any 
make it a ſtated account, but the perſon to whom it is length of time 


kt, keeping it by him any length of time, without mak- age f rms 


zany objection, which hall bind him, and prevent his which binds the 
tering into an open account afterwards, 3 
IT 18 . 


The ſecond objection is, becauſe the vouchers were not The delivering 


ivered up. Now there is no doubt, if vouchers are up —_— — | 
wered up at the time, it is an affirmation at leaſt, that that the account 


count between the parties was a ſtated one; but to between the 
Me it ſo, it is not abſolutely neceſſary they ſhould be Raves was 


a - ted- one, but 
ered up at the time the account is ſettled ; for inflance, not x Ack | 


lit caſe of bankers and their cuſtomers, it is ſeldom nece@ary; they 
the Sas done ſhould dchs 
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vered up at the done, but the draughts which are made upon then n 


2 bs 0:24, conſtantly kept on files; and at different times when th, 


Bankers keep fettle accounts with you, they only enter in a book, which 
the draughts 4 tliey give you for that purpoſe, the ſeveral receipts and 
os up bi payments during your tranfactions with their ſhops; a 
files, becauſe it would be very imprudent in them to do otherwiſe, be. 


— _—_ cauſe the vouchers are very often of uſe to them in cling dt 

in clearing up up any diſputes between their ſhop and a third perſon, 1 : 
iſputes bc- | 

— heir ſhop and a third perſon. jon 

Lord chancellor decreed the plaintiff's bill to be diſmif. . 

ſed with coſts. | had {c 

phich 

[ 253 ] Brace verſus Taylor, February 10, 2741. ech 

| e na 

Saen 299% ILLIAM TAYLOR, who was ſeiſed of cr. ee: 

Where a matter tain lands in Brecknockſhire in Wales, a fe uit 


which sriſes thought proper t K f them sto 
years ago ght proper to make a conveyance of then WMiW&ſato! 
. to William his ſon in fee, rendering an A of thirty. Where! 
courts of Wales ſeven pounds per ann. to himſelf for life, and ten pounds er 
1 or Per ann. to Judith his wife for life; under this comeyae ne; 
* — take William the fon entered into poſſeſſion, and for ſome time 
their remedy paid the annuity both to his father and mother: on Lach- Month 
— but of day 1736, William the father gave a receipt to Willa ve be 
ail conie- . 

| quence, it is an the ſon for 61. 5s. in full for that quarter of his annuity, {all a 
inducement which was due at that day. William the ſon acknowledged 
hag Fur oproogy by his anſwer, that there were other little money tranſc- 
bill with colts, tions between his father and him, and that at divers time es ſw 
he had borrowed ſmall ſums of his father; but he {wor 

theſe ſums of money were all diſcharged : in April or Me an : 

1739s William the ſon made his father another paymentWme o 

of about 5/. very ſoon after William the father died, M enda 

left Brace his executor. The preſent bill was brought Me- me 

Brace againſt William the ſon, praying, amongſt ober al 

things, that William the ſon might pay to Brace what wa 


in arrear for the father's annuity at the time of his des ſu 


and that he might come to an account with him for wa charg 
other money he owed him on the account of his father. WP «coi 
hedefen= Lord chancellor ſaid, his opinion was, that the bill ou al 10 


gant has not de- to be diſmiſſed with coſts; he ſaid, this was a queſte his fa 


— — which ariſes within the juriſdiction of the courts of Wa 1. ſu 
fling for this and though that is not a reaſon to prevent the parties n 


court to enter- taking ther remedy in this court, where the mate, unt 
Mace? queſtion is of great value and difficulty, yet where the 


of the objeRion pute relates to a matter of ſmall conſequence, that it 


#t the hearing; ;j ; ie , . one objec 
for « Mil ns ingredient winch this court ought to conſider ; 10 
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bn therefore, which the council for the defendant have have been ſo 


mad: in the preſent caſe, is, that the matter in queſtion bg presented 
pears to be of ſmall and trifling conſequence ; though a demurrer. 
defendant has not demurred to the preſent bill on that 
count, yet that objection may be taken advantage of now 
+ the hearing; for it very often happens that a bill may 
e dran in ſuch a manner as to prevent a demurrer of 
his ſort, eſpecially in a matter relating to an account, 
ind therefore it would be very unreaſonable that an objec- 
on of this ſort might not be taken at the hearing: in the 
me of lord Harcourt a bill was brought in this court re- 
zting to tithes ; it was clearly admitted that the plaintiff 
d ſome right to tithes of the defendant ; but as the tithes 
ich were due appeared to be only of the value of 5“. 
e chancellor diſmiſſed that bill at the hearing. W hat is 
he nature of the preſent caſe ? Here is a bill brought to 
ave a decree made for the payment of the arrears of an 
uity which were incurred in the life of the plaintiff's 
ſtator : a receipt is produced on the part of the defendant, [ 2 ] 
hereby it appears, that at Lady-day 1736, he paid his 54 
her 6/. 15s, for one quarter of his annuity, due at that 
ne; this is an evidence there were no other arrears of the 
uity, and the father died within a little more than three 
onths after; ſo that at the time of his death there could 
ave been but one quarter that was in arrear, and that ſo 
ball a ſum as 61. 15s. but then it has been ſaid, that the 
endant has admitted by his anſwer, that he at different 
mes borrowed ſmall ſums of his father; and though he 
es ſwear he has diſcharged thoſe ſums in his father's life- 
me, yet it has been urged that this is a ground for dĩrect- If a defendant 
an account to be taken ; and upon the account it may 1 | 
me out that there was ſo much money owing from the any — 1 
fendant to his father; that together with the 6/. 15s. be- ſum due, tho? 1 
e- mentioned, it may amount to a ſum for which this TON - 1 
ſt allows à bill to be brought; and it is indeed true, if diſcharged, yet 
defendant had acknowledged by his anſwer any parti- it is till a | 
a ſum due, though he ſwears that thoſe ſums were Sr _— 
charged, that might have been a ground for directing count. 
account to be taken; but in the preſent caſe, the only 
Kowledgment which he has made is, that there were 
all ſums of money, which he at different times borrowed 
lis father; and as the plaintiff has made no proof what 
Ile ſums were, and as the defendant has ſworn he has 
charged them, there is not a foundation for directing an 
nt to be taken relating to thoſe ſums ; and this made 
more clear, by reaſon of a piece of evidence produced 
O 


on the part of the defendant, by which it appears, abou 
April or May following, he paid his father about 3. wig 
might probably be the diſcharge of theſe ſums mention 
in his anſwer, and there is no occaſion to apply that Day. 
ment to the annuity ; theſe are reaſons to ſhew the plain 
had no ground to come into this court, and his Natur 
remedy was a diſtreſs, or an action of covenant upon the 


Caſes argued and determined in the 


deed ; And his lordſhip declared, he ſaw no cauſe t 

give the plaintiff any relief in equity, and ordered th 

* plaintiff's bill to be diſmiſſed out of court with coſts,” 1 
c 198, Young ver ſus Peachy, February 11, 1741. 11 
Where a father 8 * Robert Bredon on the 21ſt of January 1710 the 
obtained an ab- made his will, and thereby gave certain houſes 2 
Loy Bond- ſtreet and Old- ſtreet, of the value of about 4 Ml"” 
daughter, in or- per annum, to Zaccheus his fon for life, the remainder u Mar 
der to . the firſt and other ſons in tail, remainder to his daugbei 5c 
purple, and and their heirs ; and in caſe of ſuch daughter or daughtrſrcu 
afterwards dying without iſſue, then to the ſurvivor or ſurvivors eder 


makes uſe of it 
for another, this 
court will re- 
lieve under the 


head of fraud. 
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their heirs. 


Sir Robert Bredon died, and upon his death Zacct 
entered into poſſeſſion of the tenements both in Old- 
and Bond-ſtreet ; Zaccheus had no ſons, but had iſ 
two daughters, Margaret and Lydia ; Margaret interma 
ried with M. Joſeph Fox, and the plaintiff Lydia inte 
married with Mr. Young in 1726. Joſeph Fox ws! 
very bad circumſtances ; and one French examined in 
cauſe ſwore, that about that time he heard Zaccheus cor 
plain of Joſeph's extravagancies, and ſaying, that it 
was to die, Joſeph would waſte all that would come to tun 
for which reaſon he would endeavour, for a little mam 
to get Joſeph to join with him to bar the eſtate-tail int 
moiety which he would be intitled to, in order to pros 
the eſtate from his creditors, 


And with this intent, © Zaccheus repreſented to 
« daughter Margaret, that it was probable he ſhould 3 
4 have any more children, and that it would be for b 
« benefit to join in a common recovery of a moiety df 
<« premiſes fo limited in remainder in tail to his daugit 
and deſired her to perfuade her hutband to join 1 
% fame, and that thereby, and by a deed to be 
« thereupon, declaring ſuch recovery to be to the uſ 
% Zaccheus and his heirs, this moiety would be pros 
from the creditors of Joſeph Fox; and at the la 
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« time-promiſed Margaret that he would take the eſtate ſo 
« to be created by the recovery and deed to declare the 
« uſes thereof, as a truitee only for her and her heirs ; 
« and that the operation of law would he ſuch thereupon, 
« he not paying any conſideration for the ſame, and that 
« he would: not claim or inſiſt upon any benefit or advan- 


« tage thereby. 


A recovery was accordingly ſuffered of this moiety in 
Hilary term 1726, in which Zaccheus was tenant to the 
recipe, and Margaret and her huſband were vouched, 
and a deed was perfected to which they were parties, and 
the recovery was thereby declared to be to the uſe of 
Zaccheus and his heirs ; but no conſideration whatſoever. 
was paid by Zaccheus, or any other on his behalf, to 
Margaret and her huſband. 


Soon after Joſeph and his wife, on account of other 
arcumſtances, were forced to go to South Carolina, in 
order to ſecrete themſeves from their creditors. 


ered, conſtantly paid to Margaret an annuity of 3o/l. per 
am, Afterwards Zaccheus had the misfortune to become 
z bankrupt, and fir Robert Peachy and others were choſen 
lis aſſigns : Zaccheus died in March 17 34, and Joſeph 
Fox in Auguſt 1735, and his wife ſome few days after 
led without iſſue, without having made any diſpoſition of 
$ moiety : the preſent bill brought by Young, and 
rances his wife, againſt the aſſignees of Zaccheus, and 
ginſt a mortgagee of this eſtate, under a mortgage from 
Laccheus, after he got the poſſeſſion of this moiety un- 
kr the recovery, praying, amongſt other things, that the 
covery might be ſet aſide, as being unduly obtained; and 
Wt in conſequence of this the plaintiffs might be allowed 
b redeem the mortgage, as this moiety is deſcended and 
[ right belongs to the plaintiff Lydia and her heirs. 


Upon the hearing of this caſe, lord chancellor aſked the 
bunſel for the plaintiffs, whether they were willing to 
ment that the gol. per ann. which Zaccheus had paid ta 

Naret, ſhould be. refunded ? and upon their declaring 
at they were, lord chancellor ſaid, his opinion was, that 
* recovery ought to be ſet aſide as being unduly obtained; 
Wn conſequence of this, that the plaintiffs were inti- 

u to redeem this mortgage. He faid the ſtate of the 
was no more than this: Sir Robert Bredon gave his 


However Zaccheus from the time the recovery was ſuf. 


You, II, Nn eſtate f 
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| Caſes argued and determined in the 
eſtate by his will to his ſon Zaccheus for life, the rem 
der to truſtees to preſerve contingent remainders, remain. 
der to his firſt and other ſons in tail, the remainder to " 
daughters and their heirs, as tenants in common: fir Bu. 
bert Bredon died, and on his death Zaccheus entered ino 
poſſeſſion, and had only two daughters, ſo that he ws 
tenant for life, with remainder to them in tail: Zaccheys 
; with Margaret, one of his daughters, and her hu. 
band, in ſuffering a recovery of a moiety of the premises: 
by the uſes of this recoyery, Zaccheus is made the owner 
of this moiety in fee: in the deed which declared the uſe 
the conſideration is recited to be for barring all entails in 
the premiſes, and the remainder and reverſion expect 
thereon, and in conſideration of five ſhillings, and, as the 
deed ſays, for divers other valuable and good confiden- 


tions; as the conſideration is ſo looſely expreſſed, in point A luffe 

of law, it leaves it open to the parties to aver any other {AY guilt 

conſideration; and the queſtion is, Whether in the preſent i cla 

caſe there is not roam for a court of equity to ſay, a woul 

here is either a truſt reſulting by operation of law for the with 

benefit of the daughter, that joined in ſuffering this reco. be in 

very? or whether there is not a ground in the preſent ci dior: 

to direct that the aſſignees, under the commiſſion of bank-WW very, 

ruptcy which ifſued againſt Zaccheus, ſhall execute a re, A 

conveyance under the head of fraud ? 10 f. 

With regard to the truſt by operation of law, it h there 

been urged on the part of the plaintiffs, that there is fü ted 

a one in the preſent caſe, becauſe, though in point of “ Fo 

there is a conſideration appearing on the face of the de lev 

yet it is inſiſted, that here is no valuable conſideration M2 

prevent a truſt ariſing by implication. * hel 

Truſts by im- Lord Chancellor, Now, as to that, I am of opinion, ms 

plication ariſe that there was no ſuch truſt ; for if a truſt by implication +, 

| 257 | was to ariſe in the preſent caſe, it would be to conta, en 

22 one per- the ſtatute of frauds; for it might be ſaid, in every c . . 

242 where a voluntary conveyance is made, that a truſt ia; ber 

ney,andthe con- ariſe by implication ; but that is by no means the rule ll lar 

veyance is taken the court; truſts by implication, or operation of law, and 

in the name of . ; | 

another; but in ſuch cafes, where one perſon pays the purchaſe-mone it 

the rule is not and the conveyance is taken in the name of another, d 0 

fo large as io ſome other caſes of that kind; but the rule is by no mea co. 
extend to every ſo 1 d ce; fe 

voluntary con- arge as to extend to every voluntary conveyance ; ern c 

veyance. theſe reaſons, his lordſhip faid, that the plaintiffs cout... 


not. be relieved under the notion of a truſt ; haven | 
5 IP thou 
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thought that they had a proper ground to be relieved upon 
under the head of fraud. 


t manifeſtly appears, the conveyance from Fox and his 
wife was obtained in order to anſwer one patticular pur- 
poſe, but that the father has attempted to make uſe of it 
for a very. different one; and there have been a great many 
caſes, even fince the ſtatute of frauds, where a perſon has 
obtained an abſolute conveyance from another, in order to 
anſwer one particular purpoſe, but has afterwards made 
aſe of it for another, that this court has relieved under tlie 
head of Fraud ; for a practice of this ſort is a deceit and 
fraud which this court ought to relieve againſt, the doing 
it is dolus malus, and that appears to be the preſent caſe : 
this may be collected from the evidence of French and 
Sanguin ; French ſwears, that before the recovery was 
ſuffered, he heard the father ſay, that his ſon Fox was 
gult of great extravagancies ; and that if he had the 
eſtate, he would certainly waſte it, for which reaſon he 
would endeavour, for a little matter, to get Joſeph to join 
with him to bar the intail in that moiety, which he would 
be intitled to, in order to protect the eſtate from his cre- 
ditors ; what Sanguin ſwears, was ſubſequent to the reco- 
rery, and therefore I do not lay ſo much weight upon it. 


A court of equity will never ſuffer a deed of this fort 
o ſtand; in 2 Fern. 307. Wilkinſon verſus Brayfield, 
there 1s a caſe which is material to this purpoſe ; there it is 
lated, * The defendant Brayfield having by the means of 


* levy a fine of ſome houſes in Norwich, and to execute 
u deed, leading the uſes thereof to Brayfield and his 
* hes 3 and it being proved that ſhe, at the time of 
* levying the fine, declared ſhe muſt make uſe of ſome 
* fnend's name in truſt 3 and afterwards by will declaring 
* the had levied ſuch fine only in truſt, and the better to 
enable her to diſpoſe of the eſtate, and thereby deviſed 
: it to Wilkinſon and his heirs, ſubject to the payment of 
* her debts ; and although Brayfield proved a great fami- 
* larity and friendſhip between him and Elizabeth Corey, 
= and that ſhe had declared he ſhould have her eſtate; yet 
it was decreed, not only that the eſtate ſhould be liable 
0 the creditors debts, but that he ſhould convey the 

eliate to the deviſee Wilkinſon and his heirs :” it has 
en ſaid, in the caſe which has been cited, here were two 
Werent declarations; of the uſes of the fine, contrary one 
V mother, and likewiſe there were creditors in that caſe, 
Wigan; Nn2 and 


« Fogg, an attorney, prevailed upon Elizabeth Corey to 
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270 Cue argned and determined in the 
and therefore thoſe might be reaſons for that determim. 
tion; but I do not think they were; and it ſeems to my 
that caſe was ſomething ſimilar. to the preſent one; it 5 
indeed true, in the preſer &, the defendants are aff 
under a commiſſion of bankruptcy, which iſſued again 
Zaccheus ; but they can be in no better caſe than 7x. 
cheus himfelf would have been. 


The preſent cafe is a good deal like one which 1 wy 
well remember, and was to this purpoſe : A man intende 
to make a mortgage of his eſtate by two different deeds, 
the one an abſolute one, the other a defeazance upon pay. 
ment of the mortgage-money, which was the old way d 
making mortgages ; he executed the abſolute conveyance; 
but when he had ſo done, the other party refuſed to exe. 
cute the defeazance, hut the court, without any difficulty 
decreed him to do it; his lordſhip ſaid, that other caſes of 
the like kind have been likewiſe cited, where conveyances 
have been made of eſtates in truſt, in order to ſcreen them 
from forfeitures for felony ; and thoſe conveyances haye 
been ſet aſide, but his lordſhip ſaid he would not make any 
particular obſervations upon thoſe caſes, | 


In the preſent caſe the recovery, as has been faid, was 
ſuffered for one purpoſe, and is attempted to be made uſe 
of for another; and though it has been objected, the a. 
lowing the evidence of this ſort is againſt the ſtatute of 
frauds and perjuries, yet, if that objection ſhould be 4- 
lowed, the ſtatute would tend to promote frauds rather 
than prevent them; for theſe reaſons therefore I declare 
though there had been no other circumſtances in the caſe, 
T ſhould have been of opinion that the recovery ought is 
be ſet aſide. | 


But the caſe is greatly ſtrengthened when it comes 0 
be conſidered that this was a recovery obtained by a father 
from his child; and when that is the caſe, it affords at 
other ſtrong circumſtance, in order to relieve the plaintiffs 


Lord Kin In the caſe of Gliſſen and Ogden before lord chancellor 


„in b 
the caſe of - ir | reli n: but | 
353288 King, that circumſtance was ſtrongly relied upon; 


Ogden, refuſed lordthip refuſed to give relief, for he ſaid it was a fair bat- 
to give relief on gain between a father and his child, and he would no 
Ws gar weigh in golden ſcales, whether the conſideration was ex. 
father from a Aly equal or not: in March 1731, there was an app 
child; the to the Houſe of Lords from that deeree; upon the app 


Houſe of Lords . _ „ that the 
8 the * laid great weight upon that K 
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areyance was obtained by a father from his daughter [259 
lifireſs, and the decree of lord King was reverſed: it is laid greatweight 
Ld true, from the time the recovery was ſuffered, x tow Fa I 
r:ocheus paid to his daughter 3ol. per ann. and at the reverſed the 
me the recovery was ſuffered, he ſeems to have an inten- decree, 

ion of doing ſo: but the moiety of this eſtate is of the 

ue of 1407. per annum; and therefore thoſe ſums of 

poney can by no means be a ſufficient conſideration: 

ever, on the other hand, it is reaſonable this convey- 

ze ſhould ſtand as a ſecurity for the money which Zac- 

heus had fo advanced to his daughter: and that was the 

aon 1 aſked whether the council for the plaintiff were 

lung to conſent to refund this. 


Upon the whole, his lordſhip declared, © that the plain- 
tif ought to be relieved againſt the declaration of the 
uſes of the recovery made to Zaccheus Bredon and his 
heirs, by the ri6ed of the 16th of July 1726; upon 
making an allowance to the aſſignees under the com- 
miſhon of bankruptcy againſt Zaccheus for the 3ol. a 
ear, paid by him to his daughter Margaret; and it 
was further ordered, that the aſſignees do convey to 
the plaintiffs Francis Y oung and Lydia his wife, and 
the heirs of his wife, the moiety of the ſaid eſtate; and 
pon payment by the plaintiffs to the mortgagee of his 
principal, intereſt and coſts, he was ordered alſo to re- 
convey the mortgaged premiſes to the plaintiffs, whom 
us lordſhip directed to be admitted creditors under 
Zaccheus's commiſſion, for what they ſhall have paid 
are, v the defendant the mortgagee.” ; 


Forſter verſus Forſter, March 10, 1741. Cs 1996 


HARLES FORSTER, the father of John and As a tenant for 
Francis Forſter, made a' ſettlement, upon the mar- ie, und the 

x of his (eldeſt ſon John, of a freehold church leaſe, maiader in e- 
| by the lives of Frances the wife of Charles, and ture of a tenant 
u the ſon, and Gabriel a third ſon, in truſt to permit 6 
ad John to enjoy for his life, and then his intended certainly join, 
or lite; and after being ſubject to a charge for younger and bar the 
dens portions, in truſt for the heirs males of the body n . 
Jan Forſter ; and in default of ſuch iſſue, in truſt for had both the in- 
leis males of te body of the ſaid Charles Forſter the —＋ in 7 2 
f; and in default of ſuch iſſue, to the right heirs of bar the jatsit of 
ad Charles F m_, ſuch a leaſe, 


ne #:ide-Hargrave's ed, of Co. Lit. p. 20. . : . 
YZ | The 
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p Caſes argued and determined in the 


The ſaid Charles the father being dead, and the wiſe d 
John being dead, and the only ſon of John by his (ai 
wife being alſo dead, and there being daughters gf the 
marriage, the defendant Catharine, and two other da h. 
ters of John, made a ſettlement of the church leaſe un. 
der which the defendant claimed, and levied a fine fur con: 


ceſſit, and afterwards died without male iſſue. 


"hob the death of John without iſſue-male, the plan. 
tiff, Francis Forſter, claimed title to the leaſehold pre 
miſes, inſiſting, that by this ſettlement John, his el 
brother, was only tenant for life, and that the limitation 
to the heirs males of his body were words of purcha 
and created a contingent remainder to his heirs mals; 
and that the limitation to the heirs males of the body o 
his father Charles was a contingent remainder; to taks 
effect in the perſon who ſhould be the heir-male of thi 
body of the father, at the time of the death of John, a 
that John could not be the heir-male of the body of tight i 
deceaſed father, within the meaning and operation of th 
deed, becauſe a life-eſtate was expreſsly limited to hin 
and in the caſe of a deſcendable freehold it veſts in thi 
heir, not as heir, but as ſpecial occupant ; and that Joly 
could never take as occupant under the deſcription of bei 
male, becauſe the occupancy could not ariſe till after li 
own death; and therefore, that the heir-male, who *. 
to take the contingent remainder, muſt be the plainti 
viz. the heir-male of Charles the father, at the death 
ohn the tenant for life); and that if John was but tena 
for life, his ſettlement and fine ſur conceſſit, could not 
the contingent remainder which ought to take place in 
plaintiff. . 


E contra: It was inſiſted, that the limitation to! 
heirs of the body of the father was not a contingent i 
mainder, but words of limitation of the eſtate, and n 
mean the heirs-male at the death of Charles the fate 
that John was the heir-male, being the eldeſt ſon, 
that his wife being dead, and his ſon being alſo dead,! 
life-eſtate, and the limitation to him as heir-maks, 
united, and in caſe of an eſtate of inheritance, he w 
be tenant in tail in poſſeſſion ; and in caſe of a deſcend 
freehold, he had the whole intereſt in him, and might6 
pole of it as he pleaſed, and bar the plaintiffs. 


Lord chancellor was of this opinion; and faid, 5; 
pant for life, and the perſon in remainder, in m. 


* 
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want in tail of a freehold leaſe, could certainly join, and 
ir the ſettlement ; ſo the ſame perſon who had both theſe 
"ereſts in himſelf, as John certainly had, might alſo bar 


the intail of the freehold leaſe. 
And though it ſeemed abſurd, that the perſon who had 4 ſecond fon, 


i expreſs eſtate for his life, ſhould alſo be the occupant; —— 
which N in ſtrictneſs, did not ariſe till the death leaſe, remainder 
the tenant for life; yet, in reality, the limitation, - 1* om por 
«hich in the caſe of an eſtate of inheritance would create 3 8 
in eſtate-tail, does, in the caſe of a freehold, give the nant for life, 

arty the whole intereſt, ſo as to impower him to diſpoſe 1 — 
ff it; and he principally relied upon jt, that the ſon of che intail. a 
lohn being dead, and the remainder to the heirs-males of 

harles the father, veſting thereupon in John, to whom 

e eſtate for life was limited, he is to be conſidered in na- 

e of tenant in tail, and might diſpoſe of it; and put | 261 ] 
his caſe, Suppoſe a ſecond ſon tenant for life of ſuch a 

ehold leaſe, remainder to the heirs of the body of the 

cher, the tenant for life, and the elder brother the heir- 

ae of the father, might certainly bar the intail ; and 

refore where the ſame right is in one and the ſame per- 


u, he could certainly do it. 


V B. As ta the deſcendable freeholds, vide 10 Co. 96. 
ward Seymour's caſe, 1 Roll. Abr. 676. 


As to intails of freehold leaſes, vide Waſteneys verſus 
appel, decreed by lord Harcourt 1712, 3 Vm. 265. 
the duke of Grafton verſus fir Thomas Hanmer, 
ms. 266. | 


as to the heirs-male being words of purchaſe, vide 


zcock verſus Spooner, 2 Vern. 43- and Dafforne verſus 
waman, 2 ern. 362. | 


Vennis Daley, Efq. and Lady Ann his wife verſus Sir C 200. 
Edward Deſbbouverie and others, 1738. 


R. SMITH had two daughters, the counteſs of Whether a con- 


{ = 4 of . . di ‚ 
Clanrickard, and lady Deſbouverie; in 1714 he . 4. lud 


kd a houſe in Ormond-ſtreet, and ſome leaſehold ſequent, if they 


es in truſt for lady Clanrickard for life, and to ſuch ere in reſtraint 
of marriage, the 


on as ſhe by writing ſhould appoint ; by his will July court have al- 
7th 1718, he gave a legacy to the plaintiff Ann, eldeft ways put a fa- 


ter of 3 vourable con- 
0 lady Clanrickard, of 1000. at twenty-one or — 


ae, with intereſt at 41. per cent. to John her bra them to prevent 
ao . ther a forteiturc, 
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Where there is ther 10007. at twenty-one ; if one died, the whole to th 
nr corags ſurvivor, and the reſidue of his real and perſonal eſtate i 
eſtatc of the the truſtees, in truſt as to one moiety for the ſole and 6. 
gentleman who parate uſe of lady Clanrickard ; and by a codicil he dire 
propos lady that in caſe the plaintiff Ann ſhould marry in the leine 
hesfelf is in- of the counteſs, without her conſent, that the plaintiff; 
Amed to the legacy ſhould be divided among the reſt of lady Clantie 
match, vu” kard's children; Mr. De Golls was the ſurviving truſtee; 
memſelves in the teſtator died, and the earl of Clanrickard. On the ff 
the light as of Auguſt 1732, lady Clanrickard makes an appoinment 
ready come Of her houſe, and the leaſehold eftates, to Smith ext 9 
into a conſent, Clanrickard for life, and to his firſt and other ſons in til. 
male, to daughters in tail-general,- remainder as to one 
moiety of the freehold to plaintiff Ann for life, and to he 
fons and daughters in tail-male, remainder to lady May 
| Burke; as to the other moiety in the ſame manner with 
| eroſs remainders; and by another deed-poll of the ſans 
date, appoints Mr. De Golls to aſſign the real and pg. 
fonal eſtate deviſed by her father to the ſame truſtees, f 
Edward Deſbouverie, John Manley, and Thomas War 
and their heirs, in truſt to fell and lay out in lands, an 
fettle to the ſame uſes as the freehold by the laſt deed, an 
till ſo inveſted, to be placed out to mtereſt, and be 
DL 262 plied for the benefit of the perſons intitled to the ren 
and profits of the eſtate: in both deeds is the follos 
ing proviſo, that if her fon the ear] of Clanrickard, tl 
plaintiff Ann, and lady Mary Burk ſhould marry withvu 
the conſent of fir Eward Deſbouverie, John Manley, a 
Thomas Ward, or the major part of them, or the n 
vivor of them, if any of them {hould be then living, ti 
then he, ſhe or they, marrying without ſuch conſent, 4 
his or their iſſue, or deſcendants, ſhould forfeit or loft: 
his, her or their right to the premiſes ; and the next 
ſon in remainder, purſuant to the appointment aforelil 
ſhould and might in ſuch caſe enter thereunto, and e 
the ſame as if he, ſhe or they ſo marrying without d 
ſent as aforeſaid, was or were actually dead without 1 
by her will the confirms the deeds poll, and male 
Edward Deſbouverie, John Manley and Thomas W 
executors and reſiduary legatees on the fame uſes, and 
guardians. to her children: on the 1 of January 17 
the counteſs died, and on the gth of July 1 73 _ 
_ Golls, purſuant to a decree in Chancery, gned 20 
truſt eſtates to fir Edward Deſbouverie. 
In 1734, a treaty of marriage was propoſed by and! 
tween the plaintiffs, and after it had been carried ® 1 


Time of Lord Chaucellor Hardwicke. 

Fre months, the plaintiff Daley acquainted fir Edward 
Deſbouverie with his intentions: upon which fir Edward 
wok down in writing from Daley's mouth the followin 
propoſal for a ſettlement on the marriage: four thouſand 
ares of land in Ireland worth 1200. per ann. of which 
bool. per ann. were propoſed to be ſettled in preſent for 
their maintenance, the remaining Goo. per ann. in rever- 
fon after the father's death; in cafe the is a widow, and 
has iſſue, 500l. per ann. in caſe ſhe has no iſſue 600/. per 
an, jointure, her own fortune to be ſettled together with 
the 1200/. per ann. | = | 


Sir Edward Deſbouverie communicated the propoſal to 
Manley and Ward the next day, who did not approve of 
it, in regard Mr. Daley, the father of the plaintiff, was 
to have the intereſt of the plaintiff Ann's portion, which 
ms about Soo. for his life: the truſtees agreed at that 
meeting not to conſent, unleſs the plaintiff Ann's fortune 
ms ſettled with the 600/. a year for the preſent mainte- 
nance of the plaintiffs : on the 2gth of May 1735, Mr. 
Manley, at the requeſt of the other truſtces, tranſmitted 
the faid propoſal (which had -been before delivered to the 
truſtees in writing and ſigne by the plaintiff Daley) to 
Mr. Taylor, by letter, who was guardian to the preſent 
arl of Clanrickard, 
| ti 


* The letter in ſubſtance as follows: 


We take the liberty to give you ſome further trouble 
b , relation to lady Ann, who we find has an inclination 
) d marry the ſon of Mr. Dennis Daley; the young gen- 
wy eman has ſent the incloſed propoſals to fir Edward Deſ- 
ere; as we are intire ſtrangers to Mr, Daley, we de- 
Ws re you may inquire into his circumſtances, and how far 
| DP +» able to make the ſettlement propoſed by his ſon ; 
a id if his father ſhould defire to treat, it is aur opinion 
ly lord's counſel ſhould be conſulted thereupon. Lady 
ns fortune at preſent is from her grandfather Smith 
bout Ed befides what was left by her father out of his 
Ih eſtate, which will make the whole as we compute 
Agha of  7000/. and he has a further expeancy, in 
F of my lord's death, of a moiety of what my lady 
aurickard left my lord, if ſhe marry with our conſent ; 
not, ſhe will loſe it, and the whole will go to her ſiſter, 
3 the ſhould likewiſe marry without our conſent, in 
M.caſe the whole goes to fir Henry Parker; this is all 
Vor. II. O 0 | 5 the 


2nd 
a 
. 
Tel 
[lov 
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"Cafes argued and determined in the 

the influence we have over lady Ann, and ſhe might wit 
her fortune marry much better: yet if Mr. Daley's f. 
ther will make the ſettlement: propoſed, we believe the 
young folks are too far engaged for us to attempt to break 
off the match, and therefore we ſhall be obliged to confert 
to it. Lady Ann very ſoan after her mather's death wen 
to her father's relations witheut our privity or conſent, and 
how far they may have perverted her we cannot tell, bu 
ſhe and the young gentleman both declare themſelves p. 
teſtants, and ſay that is the reaſon my lady's father's re. 
lations are againſt the match: we are your moſt hum, 
ble ſervants, John Manley, &, 
London, the 29th of May 1735. | 


Poſtſcript. The above letter was prepared for all th 
truſtees to ſign, but fir Edward Deſbouverie going out d 
town in a hurry, deſired I would forward it to u. 


Mr. Tayler, in anſwer to this letter, on the 18th d If 1 
* ſends the truſtees the following propoſal from M. the 
aley the father : 


Four thouſand acres of land ta be fettled to the uſed 
Dennis Daley, ſenior, for litg, remainder to Dennis Dal 
junior, for lite, with remainder to his firſt and every other 
ſon in tail; the ſaid Dennis Daley hath agreed that he vil 
lay out the portion at intereſt, or in the purchaſe of lands 


which ſhall be ſettled to the ſame uſes, COO“. per ner t 
preſent maintenance, Goc. per ann. jointure, if no i con 
but if iſſue 500d. per ann. f N 

5 x 


other terms than on lady Ann's portion being ſettled, wi 


. Gl. per cent. the common intereſt in Ireland, procud 
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to Mr. Manley for his conſent, but he told the ini 
he thought the terms inſiſted on by him and fir £4 


never give his conſent on any other, and cautions 


. conſult council, and they ſhould be of opinion he 


It appears by a letter from Sir Edward Defbouverik 
Mr. Tayler, that all the truſtees refuſe to conſent onal 


Gol. per ann. for their preſent ſupport and her jointus 
and the reaſon they give is, that if the father of Dat 
ſhould have the intereſt of lady Ann's fortune, which 


540l. per ann. he in effect parts with nothing at preſent 
The plaintiff Mr. Daley applied ſeveral times afterva$ 


Deſbouverie and Ward, were reaſonable, and that he #9 


plainti againſt the ill conſequences of marrying witho 


the conſent of the three truſtees ; and told him if be 


5 


Time of Lord Chancellor Hardwicke. 


nfſted on by the truſtees was unreaſonable, he would be 
ready to ſubmit; but.not otherwiſe. 


by John Gaynam, the famous Fleet parſon, on the th 
of fune 1735. The plaintiff Daley never _ to the 
trutees Manley and Ward for their conſent, till he had been 
mitried ſome time: The bill is brought to compel Mr. 
Daley the father to a ſpecific execution of the marriage 
agreement, or ſuch other reaſonable ſettlement as this 
court ſhall direct may be executed by him; that the truſ- 
tees may join in the ſettlement, or ſign their conſent, ſo 
2s to prevent a forfeiture, and that they may execute the 
truſts in the two deeds-poll. * 


The two material points for the defendants the truſtees 
were, Firſt, Whether what the truſtees have done amounted 
to a conſent to the marriage of the plaintiffs. Secondly, 
If the truſtees have done amils in refuſing their conſent to 
the match. | Pm % 
On the 11th of December 1738, lord chancellor gave 


(. judgment, That the marriage of the plaintiff was Tub- 
ler WW antially with the conſent of the truſtees, 
ther Firſt queſtion, Whether the condition annexed: to the 


power is ſuch a condition as lady Clanrickard could annex? 
decondly, Whether there js evidence ſufficient on the part 
i the plaintiffs to ſhew, that their marrying was with the 
conſent of the truſtees ? 


As to the firſt, I think lady Clanrickard had a power to 
annex this condition. As to the ſecond, I think the con- 
mon has been well performed. 


, ya 44, 

tur The proviſo in both the deeds is very harſh and un- 
D=nable, and therefore a court of equity will be juſtified 
uh Wing as great a latitude as may be in the conſtruction 
ui" it, to prevent a breach: if the marriage was ſuch as 
ent. fit, there could be no objection either to the perſon, 


ir to the eſtate of the plaintiff Mr. Daley; neither was it 
iſparaging ſettlement : it appears through the whole 

uſe that ieh had a ſtrong inclination 2 the match, 
d therefore in ſuch a caſe the truſtees ſhould have con- 
pacred themſelves in the light of a parent, and ſhould have 


Feadily come into a conſent, 

ldi manifeſt, both from the letter and diſpoſition of Mr. 
ne, One of the truſtees, that he agreed to the pro- 

* O00 2 poſal 


| fr appeared in evidence that the plaintiffs were married 


278 Cafes argued and detefmined in the 


poſal, and gaye his conſent that it ſhould be a match and 
the letter is likewiſe evidence that the truſtees: in 5« 
approved of the perſon, behaviour and quality of My 

ley; and it is alfo evidence of their conſent to themy, 
riage, provided Mr. Daley the father will make the fe 
ment he propoſed. g | 


Truſtees faxing The words in the letter, we fall be abliged to conſent 
ry il de oblis à mean from the neceſſity of the thing, and for che happi 
89 Ap neſs of the lady, and ought to be conſtrued a preſent con; 
the happineſs of ſent, that if the father would make the ſettlement, they 


the lady, will be ould not break the match. | 


conſtrued a pre- 


ſeat conſent. I Have been conſidering of the evidence of the conſent, 


As to conditions, whether precedent or ſubſequent, 
where they are in reſtraint * of marriage, the court have 
always put the moſt favourable conſtruction upon then, 
to prevent a forfeiture ; and for this purpoſe Farmer wn. 
t Compton, 1 Ch. Rep. 1. is a very ſtrong caſe, a 
Boſtock and Ireton, 2 Ch. Rep. 13. under the names d 
Wiſeman contra Foſter, before lord Nottingham, is a cis 


The truſtees have Fenified their conſent that a fete 
ment: ſhould be made according to the prayer of the 
And therefore 1 will decree accordingly. 


Cart ot, Meure verſus Meure, at the Rolls, May 16, 1737. 


To one for life, A BRAHAM ME URE being ſeiſed of ſeveral me 
_ _ ſuages, lands and tenements, in Surry and Suffolk 
— been on the 18th of February 1731, made and duly publiſh 
held to be an His laſt will, and did thereby deviſe all the faid lands in i 
eſfate-tail; but ſaid counties to John Knight, of Gosfield, eſq; fince d- 
oge for life, and ceaſed, and to the defendant Andrew Meure, and to Wo 
after his death ſurvivor of them, and to the heirs, &c. of ſuch ſurviat 


8 in truſt to fell the ſame, as ſoon as conveniently maj & 


266 after his deceaſe, and with the money arifmg by the ſalt, 
is no inſtance Purchaſe other freehold lands, or long annuities, or f 
where it has or ſome other public fund, as the truſtees ſhould think i! 


been ſo con- 
tned, 


1 —_—_— 
A 


* p 
N 8 . 7 
— pw. * 2 8 — CHA 
1 — "WIE F * 4 _ 
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* Vide in the caſe of Long verſus Dennis, 1 Blackſtone's Repen 
P+ G90. and the ſame caſe more fully ftated in 4 Burr. Rep. p, $0548 
lord Mansfield fays, conditious in reftraiat of marriage are odieus, 40d U 
thereſore held to the ui rigoug and rifoels, | 


aft 


Time of Lord Chancellor Hardwicke. 


4 then in truſt to permit the defendant Andrew Meure, 
u his aſſigns, to receive to his and their on proper uſe, 
de intereſt and profits thereof during his life; and the 
autor did further direct, that the defendant Andrew 
ure ſhould receive the rents and profits of the faid eſtates 
bold to- his own uſe, and after the defendant's deceaſe, 
en in truſt to permit the plaintiff and his aſſigns to receive 
be intereſt arid profits of the ſaid money as aforeſaid, or 
de rents and profits of the ſaid land, if unfold, ' or ſuch 
cher nds as ſhould be purchaſed during his natural life; 
Wl after His deceafe, then in traſt for the uſe of the iſſue 
# the body of the plaintiff lawfully begotten; and in de- 
Eaſt of ſuch iſſue, the teftator deviſed the principal and in- 
cit ariſing by ſale of His ſaid eſtates; or his ſaid eſtates, if 
nſold, 3 Kniglit for his life, and after his deceaſe to 
e defendant Peter Meure, and his heirs for ever. 


Mr. Knight, one of the truſtees under the will, died be- 
pre the eſtates were ſold, but proved the will with Andrew 
eure, the other executor. * I 


te teſtator, to have the eſtates ſold by a decree of this 
ourt, and that the money arifing thereby may be diſpoſed 
df according to the will, and that the defendant Peter 

eure may ſet forth whom he claims under, and what, in 
e laid premiſes, | | L106, 


Maſter of the Rolls. This is a very particular caſe. By 
de death of Mr. Knight the power devolves upon the 
dur in what manner to lay out the money. It muſt be a 
urehaſe of lands which only are capable of carrying all the 
remainders. The principal queſtion in this cauſe is, Whe- 
kr an eſtate-tail is to be limited to the plaintiff, or an 
ſte for life only? Where lands are to be ſettled to one 
life, and to the heirs of his body, there is no caſe where 
ich a limitation has not been held to be an eſtate- tail: on 
de other rand, there is no caſe where it is to be ſettled to 
e bor life, and after his death to the iſſue of his body, 
at ſuch a limitation has been conſtrued an eftate-tail, © 


In the caſe of Sweetapple ver/us Bindon, 2 Vern. 536. 
dere Was no eſtate for life particularly given before the 
ad iſſue, which differs it from the prefent cafe ; and yet 
AC keeper Wright ſaid, upon the like words in marriage 
| cles, it would not have been conſtrued an eſtate- tall, 
it appeared the eſtate was intended to be preſerved for 
the 


The bill was brought by Iſaac Meure, the natural ſon of 
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Cuſes argutd and determined in the 


the iſſue. Vid the caſe of Bale * verſus Coleman, r 
WW. 142. where it is laid down, that there is a differed 
between a deed and will, as to conſtruction. 
ITbere is ſomething in this will that denotes the intent 
of the teſtator, that the plaintiff ſhould only take an ela 
for life, for there is a diſtinction between the wording 25 
framing of the limitations: in the firſt place, the ef 
during the lives of the defendant Andrew and the plain 
to, continue in the truſtees ; and when the teſtator limits ; 
to the plaintiff fot life, it is to permit and ſuffer the plan 
to receive the rents and profits, &c. and when the limit: 
tion is to the iſſue, it is to their uſe and behoof, and 
court ſhould, as much as they can, preſerve the intent 
of the teſtator. ä 1 

The words, in default ef ſuch iſſue to Peter, ſhem th 
teſtator intended that Peter ſhould not take while there w 
iſſue of Iſaac; i ue of his body takes in both male and f 


male, and there muſt be ctoſs remainders to the if 
female, | 


Lord Glenotchy verſus Boſville, Caſes in Chancery | 
lord Talbot's time, 3. is in point 31 and I ſhall in this ak 
make my decree accordingly, | 


% 
4 * 


= 


CE e Eads” St aaa. Ne 
* In this caſe one deviſed lands to four perſons for payment of his debt 
and afterwards to the uſe of them and their heirs; and afterwards by cod 
deviſed that his will ſhould fland, ſaving that A. (one of the four deviſes 
the will) ſhould have his ſhare for life, with power to make leaſes, . 
mainder to the heirs-male of the body of A. remainder over, This vu 
deviſe of a truſt and executoty i and lord Cowpet concetves that it diff . 
from an immediate deviſe, and that it was rather to be looked upon un l 
Nature of an executory deviſe to take effect after debts paid, which wi 
conſiderable, or in nature of marriage articles: beſides that the enabling 
to make leaſes, ſeemed to imply very ſtrongly that he was to have no po 
to diſpoſe of the inheritance ; but the cauſe coming on before lord Hoca 
"Upon a re-hearing, he ſaid, the cafe of a will differed from the ſeveral 
of marriage articles, in the nature of which the iſſue were particularly c 
fidered and looked upon as purchaſers ; that in caſes of a will, where! 
arties claim voluntarily, the teſtator's intent muſt be preſumed to bed 
iſtent with the rules of law; that at faw thoſe words would certainly cim 
an eſtate-tail; and it could not be inferred (with any certainty) from ® 
ower of leaſing, that no eſtate-tail was intended; ſuch power being wan 
neficial than that given to tenant in tail by the ſtatute; and 35 the den 
were admitted by the pleadings to be all paid, the fame confirubtionh 
40 be made as if there had been originally no truſt, and ſo decretd # 
ſhare to be conveyed to him and the heirs-male of his body, 
over. Vide Vetn. 670. 1 P. W. 142. 


+ There a deviſe to truſtees in truſt for A. for life, without imfent N 
of waſte, voluntary waſte in houſes excepted, remainder to the * 
body, &c. was conſitued only au eſtate for life ſans waſte, and a” 

** ; an a 


Tins of Lord Chancellor Hardwicke, mY 


mley 6erſ#s counteſs. dowager of Oxford, March 2, Cas 20x, 
| 6 1741, | h 


HERE a mortgagee is made a party to a bill, praying praying relief 
ntiod relief is the ſame thing as praying to redeem, for where a mort- 
| lemption is the proper relief; and if upon a reference to Be 15 2 party, 


ellaty , 1 0 is che ſame as 
* maſter, to fee what is due for principal, intereſt, and praying to re- 


ae, they do not redeem the mortgagee, the court will, at deem: and if on 
inci, P's application, diſmiſs the bill as againſt him, which is | = wag po | 


\its Mouivalent to decreeing a forecloſure. not redeem him. 
* | Ts | . the court will 
anti diſmiſs the bill, which is equivalent to a forecloſure, 
mitz- | 


_ Brudenell ver/us Boughton, March 5, 1741 [ 268 ] 
HE queſtions in this cauſe aroſe on the wills of Mr. Cas 20g. 
Richard Boughton, the brother of the defendant. Th- queſtions 
The firſt will was dated October the 12th, 1738. In the wee, Whether 
ume, &c. I Richard Boughton, of, &c. — give and any A 
pole my wordly eſtate as follows: Imprimis, I give and fick will, were a 
wiſe to my ſiſter Elizabeth Brudenell the ſum of 8co/. to _— pon * 
| laid out for the advantage of herſelf during life, and af- becher ie. 
erwards to her children; and likewiſe J beg ſhe will take voked by a ſe- 
e advice of my executor. Item, I give to my ſiſter Me- f ord 
za Layng the ſum of 400. to be laid out in the fame creed only the 


manner, and to the ſame purpoſe as Mrs. Brudenell's. leſſer ſums to be 
| raiſed out of the 


The teſtator gives ſame ſmall pecuniary legacies; and 7c! cliate of the 
n follow theſe words: Laftly, I give the remainder of _— 

hy eſtate at Neaſham and Dunidale, in the biſhoprick of 

Durham, and all my freehold and perſonal eſtate whatſo- 

Ver, not herein otherwiſe diſpoſed of, after payment made 

my juſt debts and legacies, to my brother Shuckborough 

oughion, whom I alſo appoint my executor to this my 

A will, thereby revoking all others: Witneſs my hand, 

Richard Boughton. 


digned and publiſhed in the preſence of 
M. S. H, B. J. C, 


The ſecond will was made at Lyons, dated the 22d of 
Way, N, S. 1741. In the name of God, &c. I Richard 
douphton, fellow of All- Souls college, Oxford, make and 
point this my laſt will and teſtament, hereby revoking all 
Mer wills. Jnprimis, I give and bequeath to my dear 
uter Layng the ſum of 100“. Secondly, I give and be- 
path ta my dear fiſter Brudenell the ſum of 400ʃ. 


Loftly, 


a 
| 
| 
| 
| 
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only in caſe you make uſe of the Jaſt will.” 


ſonal, and appoint him my executor. 


Cafes argued and determined inthe 
«" Laftly, I give and: bequeath to my dear brother Sku! 
borough Boughton all the reſt of my eſtate, real and 15 


| -- - "Signed Richard Bought 
There were no witneſſes | but the whole was wrote ih 
his own hand. 


To Shuckborough Boughton, eſq; 


I beg to recommend my ſiſter Brudenell to your kind 
neſs ; and beſides the legacy left her, I beg you would & 
to my godchild 2000. and in caſe that child ſhould he d 
I defire you may give that ſum to her eldeſt fon : I defiretly 


">" Y TO Richard Bought, 
Lyons, June 9, 1741. 1" 


This bill was brought by Mrs. Brudenell and her uf 
band, to have the legacies left to her raiſed and paid by th 
defendant, out of the teſtator's real eſtate. "2 


The firſt will was executed by the teſtator, in the ar, 
ſence of three witneſſes, and in every reſpect according u 
the ſtatute of frauds and perjuries. The ſecond was mal 
at Lyons, in his laſt illneſs, but was not executed accordin 
to the ſtatute ; alterations are here made in the legacies! 
Mrs. Brudenell, his ſiſter, and likewiſe to Mrs. Layne 
another ſiſter ; and by the laſt clauſe, the reſidue of hy 
real and perſonal eſtate is given to the defendant. Tit 
principal queſtions are, Whether the legacies given unde 
the firſt will, are a charge upon the real eſtate, and whe- 
ther they are revoked by the ſecond will ? 


It was inſiſted by Mr. Smith, now one of the barons 
the Exchequer, council for the plaintiffs, that the legaci 
are a charge upon the land, and is exactly the fame 8 
the teſtator had given a part of the land to the legatees, al 
Falls within the intention of the ſtatute. That the legact 
muſt take place ont of the real eſtate, or be void, becuſ 
there is not ſufficient perſonal aſſets to ſatisfy them; W 
that giving them out of land and money, a mixed fund 
will have the ſame conſideration as if ſingly given ours 
land; and for this purpoſe he cited the caſe of Onyons® 
Triers, Eq. Ca. Ab. 408. and P. V. 343. and Precedet 
in Chan. 459. | 

Ms 


Time of Lord Chancellor Hardwicke: 23g 


Mr. Joddrell, council of the ſame ſide, faid,-that-tht | 270 } 
Late of frauds and perjuries was made upon the plan of 
e civil law, and that it was drawn by lord chief juſtice 
oe, aſſiſted by civilians, and therefore the civil law was 
Eule in determining this queſtion; for which purpoſe he 
ted ſeveral paſſages out of the Digeſt, to ſhew the ſame 
hemnity neceſſary im cancelling, as in making wills, \ 


Mr. Murray, council for the defendant, ſaid, he never 
ard that the civilians bad any thing to do with the 
Liate of frauds, but only with the ſtatute of diftribu- 
bns, He inſiſted that the diſpoſition of a teſtator is re- 
geable to the time of his death, and that Mr. Richard 
bughion had wholly revoked the firſt will; that his ing 
ntions as to the real eſtate was the ſame in the ſecond wil 
in the firſt, and his intention as clear by the ſecond to 
oke the perſonal legacies given by the firſt. "That in the 
ommons no other will but the lat had been admitted to be 
wed; that the truſts in the former will did never ariſe, 
therefore it is ſufficient for the defendant to ſhew that 
ole are not legacies, becauſe they are clearly revoked. 
le put this caſe as ſomething ſimilar with regard to the 
urts diſpenſing with formalities in revocations. | 


Suppoſe an eſtate is mortgaged in fee, or for a term of 
2s ; now the intereſt is veſted in the mortgagee, and at 
# cannot be taken from him, but by reconveyance to the 
ongagor, or ſurrender of the term, which is a neceſſary 
remony ; and yet in this court, if the mortgagor ſhews 
at he has diſcharged the debt, the mortgagee ſhall be 
liged to reconvey or ſurrender ; he cited the caſe of 
chards and Syms, before lord Hardwicke, July the gth, 
140. Barnard. Rep. go. | 


What has been inſiſted on by the plaintiff's council, that 
legacies are diſcharged as to the perſonal eſtate, and yet 
ect the real, would introduce an abfurdity, becauſe the 
ator intended the real eſtate to the defendant in both 
Is, He ſaid, this is not a caſe to be mooted now at the 
5 for he apprehended the point had been determined in 
de verſus Heyde: the words of the decree, as men- 
bed in the report of that caſe, in Eg. Caf. Abr. 409. 
| that ſuch legatees of the perſonalty in the firſt will as 
left out in the fecond will, muſt loſe them, 


But, in the regiſter the words are, That the legacies de- [ 271 ] 
Aby the firſt, and not revoked by the ſecond, were to 4 
anue charges upon the real eſtate. The caſe of Onyons F 
| Triers is not applicable; for as tlie Prerogative court . 
Vor. II. P p have 


RY. * 


[ 272 ] 


accompanying it, or, as it is called in the Common 


Caſes argued and determined in the 


Have admitted the ſecond will to be proved, it is reed 
the firſt, and is concluſive as to the preſonal eſtate, * Thu 
there has been no caſe cited to ſhew, that the words al N 
reft of my eftate real and perſonal will extend to ais th 
real with legacies. A 


Mr. Smith, in reply for the plaintiff, drew an argun 
from the outſet of the firſt will, that by the words warldj 
Feels, the land was originally and Sew e charged at c 
and the ſame time with the perſonal, and the latter did nd 
come in aid only of the real, and therefore the council fy 
the defendant beg the queſtion, when they call the perſon 
the original fund, and the land only auxiliary, for they we 
both primarily charged. a | 

That in the latter clauſe of the firſt will, the word leg 
(for the words are, after payment made of my juſt dt 
and legacies) is applicable to land, as well as perfc 
eſtate, and for this purpoſe cited the writ of ex gravi qu 
rela, where, though it is a deviſe of lands, yet the war 
legatum is made ule of, Vide The new cd. of Fitzhn 
Hat, Brev. 459. 462. where there is the form of the wi 
to the mayor and bailiffs af Oxford. 


Lord Chancellor. This is a caſe of ſome nicety, 1 
admits of ſome diſtinction from all the caſes that have hee 
cited on either fide. The firſt queſtion is, Whethert 
legacies given by the firſt will, are revoked by the ſecond 
The ſecond queſtion is, Whether the leſſer legacies unk 
the ſecond will, are a charge upon the teſtator's real eſat 


The teſtator had a ſmall perſonal eſtate, and a realeſit 
by the firſt will, which was duly executed, he gives to 
fiſter Brudenell 8001. &c. and to his ſiſter Layng 4c0/. 
the reſidue of his real and perſonal, not before diſpokedi 
after payment of. debts and legacies, to the defendant, 
the ſecond will he expreſsly revokes all former wills, x 
gives to his ſiſter Layng only 1001. and to his ſiſter Put 
nell only 4000. the reſidue of the eſtate as before to the 
fendant ; this was not executed according to the ſtatute, 
being ſufficient as to perſonal eſtate, was admitted 9 
proved in the Eccleſiaſtical court; there is likewiſe ach 


teſtamentory ſchedule. 


The bill is brought by Mrs. Brudenell and her huſban 
to have the legacies given to her under the firſt will ; 
out of the eſtator's real eſtate, This muſt depend 1 


Tim? of Lord Chancellor Hardwieke: 285 


ve donſtruction of the ſtatute of frauds and petjuries, and 
ite conſequences of law ariſing upon it. | 


It is very certain, no deviſe of lands can be made, but Where 3 fum of 


. . : - : money is given 
with ſuch ſolemnity accompanying the execution of it, as deighn dis vat 


I directed by this act; and it is equally clear, where a ſum of land, a will 


"1 of money is given originally and primarily out of land, a with that charge 
"Wil vith that charge muſt be equally executed with the fame uf be cqually 
i bennnity; becauſe it is conſidered in this court as part the fame folem- 


of the land, ſince it can only be raiſed by ſale or diſpoſition nity, becauſe it 
of part of the land ; and this is analogous to the rule of A 
uu, that a deviſe of rents and profits is a deviſe of the land of che land. 


uſelf. 


The rule is likewiſe the ſame as to revocations of a The rule is the 


viſe of lands; and with reſpect to a revocation of a ſum the ſame 3s to 
revocations of a 


ff money charged by a will upon lands; they mult both be ,..ic. of lands, 


ric : 

eecked in the fame manner. and a revocation 
q a of ſum of mo- 
—_ acy charged on lands; they muſt be revoked in the ſame manner. 


But then it muſt be conſidered that there are different HOOP wat oy 
orts of revocations, or ademptions, call it which you will; {ures oe 
bere are expreſs revocations of the teſtament or inſtru- tions, as by ex- 
bel eent itſelf, which muſt purſue the directions of the ſtatute unzuiſhing or 

8 ; f a deſtroying the 
the ſixth ſection, by cancelling or obliterating, &c. but, ching deviſed, 
belides theſe expreſs revocations, there are virtual ones, which are out of 
en ſince the making of the ſtatute z as by extinguiſhing or the flatute, and 
"Das 3 R : remain as they 
itroying the Fong deviſed ; and where that is done by did before. 
e teſtatof in his lifetime, it muſt prevail, and this is found- 
Wd upon maxims of law. Ceſſante cauſa ceſſat effeftus, 

uliato fundo tollitur id quod fund: poteſt, therefore theſe 


Je out of the ſtatute, and remain as they did before. 


Suppoſe a man makes a will according to form, and af- Suppoſe a will 
yards ſells or conveys away the lands he had deviſed to i: made accor. 


iter perſons, notwithſtanding the form of revocation pre- no Sms 


nbed boy ſtatute is not purſued, yet it is a virtual revo- the lands fold 


don, for it is not abſolutely neceſſary a deed ſhould have 20d conveyed to 
others, though 


to þ itneſſes 3 it is good without it. the form of tie- 


— i vocation the 
ſtatute preſcribes is not purſued, yet it is a virtual revocation. 


| Suppoſe, after making a will, a man makes a feoffment 273 

the uſe of himſelf and his heirs, it is a revocation : ſup- A feoffment to 
die a man charges his lands with a debt, and afterwards be » N 
5 that debt, it is extinct, and yet here is no formal revo- eile, : = 


* 999 


heirs, is a revo- 


or ſuppoſe he charges his lands with a portion for cation ; if a man 
| Pp2 his 


| 
: 
: 
' 
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288 


eharges his lands 


with a debt, 
and afterwards 


5 ys that debt, 


it is extinct, 


though there is no formal revocation : lands charged with a portion by a will, and the fan) 
given by teltator in his lifetime, is a virtual revocation, though no actual one, 1 


- 


fo all caſes 
where a man 


TNTuſts argued and determined in the © 
his daughter of roool. and gives her the ſame in his ici 


this is a revocation of the charge, though there 
„ ee 5 Su there is 0 


So in the preſent caſe, this gentleman makes his wil 
and gives general legacies, which muſt be taken original 
for perſonal ; the latter words indeed create a charge up 
the land, but in their primary intention perſonal; and with 
out controverſy, if there had been perſonal aſſets, they 
would have been firſt applied, and the land only a collater] 
ſecurity ; but if the thing ſecured be taken away, how a 
the ſecurity itſelf ſubſiſt ? : 


It has been ſaid that the real eſtate under the firſt will 
to be conſidered as originally charged: But I am of opini 


2 on that the real eſtate is not originally charged, but given . 
on real eliate, only by way of ſecurity. "The caſe of Hyde and Hyde *u_i 7 
and — w_ is 2 caſe in point; and in all thoſe caſes where a man gives: 1 
m—_—_ one; perſonal legacy) charged upon real eſtate, and the vil Ma 
for where the revoked, the legacies are gone. * 
land is meant pal 
only as a collateral ſecurity, if the thing ſeeured be taken away, the ſecurity itſelf can uri 
ſubſiſt. 8 


* A man makes his will in writing, and thereby deviſes all his real an 
perſonal eſtate to his wife, her heirs and executors, in truſt to pay his deb 
and legacies, and then deviſcs ſeveral legacies to his children and other ptr 
ſons, and concludes, “ In witneſs whereof I have to this my laſt willen 
« teſtament, containing nine. ſheets of paper, and to a duplicate hereof 
« be left in the hands of ſuch a one, ſet my ſeal to every ſheet thereof, an 
* to the laſt of the ſaid ſheets my hand and feal,”” in the preſence of thi 
witneſſes, who all ſubſcribed their names in due form of law, Aſterwar 
the teſtator being minded to add other truſtees to his wife, and make lo 
little alterations in his will, ſends for a ſcrivener, and gives direction i 
prepare a draſt of inſtructions for another will, which the ſcrivener on 
accordingly, and the teſtator read over and approved, and ſet his band | 
it; and being at a tavern, thinking he had now made a new will, he taxe 
out of his pocket the firſt will, and tears the ſeals from the firſt eight ſher 
which the ſctivener ſecing, aſked him what he was doing?“ Why“ & 
he 4 I am cancelling my firſt will.” 4 Pray,” ſays the {crivener, © bot 
„ your hand, the other will is not perſected, it will not paſs your 7 
« eſtate for want of being executed, purſuant to the ſtatute of frauds 1 
« perjuries.”” © am ſorry for that,” ſays he, and immediately defiſtet 
from tearing off the ſeals; and in a ſhort time after dies, without hav 
done any thing further to perſect his ſecond will or cancelling the firſt; die 
his death, on application to the Spiritual court by the wife, who was man 
executrix of the laſt will, they ſentenced it to be a good will as to the p 
ſonal eſtate, and admitted her to prove it; and on a bill brought by U 
legatees againſt the wife and other truſtees, to have a ſpecific perform 
of the trults in the firſt will, and that the eſtate might be ſold purſuant | 
the directions of that will, it was inſiſted upon that the firſt wall _—_ | 
doked, either by waking the ſecond or by tearing off the ſeals low! . 


and of Lord Chancellor Hardwicke. 


whether the lefſer legacies under the latter will are a charge 


der it in two lights: Firſt, As if new legacies were given 
priginally and de nevo - And ſecondly, Whether they are 
pot part of the ſame legacies deduced, and newly modified ; 
would be a very unfortunate circumſtance if the fund 


ſhould be gone, and taken away. 


The words of the ſecond will: © I give the reſt of my 
« eſtate, real and perſonal, to my dear brother Shuckbo- 
« rough Boughton, and appoint him my executor :”* Vide 
the ſecond will. So that the land, as well as the perſonal 
hate, is given to the fame perſon that he makes executor : 


und. 


Aman may, by way of power, by any writing ſigned by [ 274 ] 
him, be enabled to charge the land. Vide fr Soph Je- Lands charged 
hs opinion as to ſuch power in the caſe of Maſters verſus by a will with 


, . . . the paymentof 
Halters in 1 P. W. 421. I fee no greater inconvenience in debls, all the 


tlus, than where a man charges his lands by will with the, debts contracted 


payment of his debts, for then all the debts he contracts Þy 2 teſtator du- 
ring his whole 


during his whole life will be a charge. life, will be a 


6 charge. 
du 
duppoſe a man makes two wills, as is often done, the 8 


rſt charging the real eſtate with his legacies : by the ſecond il charges rea 
ly wi, there are general pecuniary legacies, but is not exe- eſtate with legy= 
er pt 

vill and : — — 

ereol l 


of, and MM; but the lord chancellor held that the ſubſequent will could be no re- 
eon a5 to the real eſtate, not being executed according to the ſtatute of 
nuds and perjuries; and that as to tearing off the ſeals from the firſt eight 
heets, that not being done animo cancellandi, was no revocation; and that 
ſeal remaining whole to the laſt ſheet was ſufficient, and in ſtrictneſs it 
not neceſſary that all the ſheets, ſhould be ſealed ; but becauſe the Spiri- 
ll court had ſentenced the ſecond a good will of the perſonal eſtate, his 
hip held it a good will for the whole perſonal eſtate; and that ſuch 
Rares of perſonalties in the firſt will as are left out in the ſecond muſt loſe 
ir legacies; but for thoſe that had legacies by the firſt will, chargeable on 
de real eſtate, if the ſame legacies were deviſed to them by the ſecond will, 
a they ſhould till continue chargeable on the real eſtate, provided ſuch 
es were not increaſed or enlarged by the ſecond will; for though the 
ond will was not ſufficient in itſelf to charge the real eſtate, yet ſince the 
[eſtate remained well deviſed by the firſt will, they ſhould be ſtill ſecu- 
Rd by that real eſtate, for they were not deviſed out of land like a rent, but 
beute by. lend, which before was well deviſed 4 but for other new 
Plolute perſonal legacies deviſed by the laſt will, they ſhould be charge- 
Iſt dnly-upon the perſonal eſtate, and ſhould have the preference to be rn 
Pe Out of the perſonal eſtate, before the other legacies in the firſt will, 
' ed upon the real eſtate, becauſc they had their ſeveral funds out of 
Mich they were to be paid. Hyde v. Hyde, ra er on 
f cuted 


here is more difficulty in the fecond general queſtion; tu 


upon the land: and I am of opinion that they are. Con- | ; 


lll the legacies conſidered as de novo are charged upon the "mw 


S >. 
— — 


+ 
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288 Caſes argned and determined in the 
cies, and a ſe- eliited in form, yet I make no doubt but the latter lepaciet i; 


— — 5 the ſecond will would be equally a charge upon the land, I; 
— though not — in form, yet the latter legacies will be equally a charge upon the 
The ſmaller But, in the preſent caſe there is no occaſion to g ſof * 
10 0 F 0 
ener" becauſe the legacies given by the ſecond will, may Eng 


cond will is but as part of the money given by the firſt; only new 
a leſſening of elled or qualified. "Theſe are leſſer ſums; hes inflead | 


the money — ool. and 400. inſtead of 8ool. if given exactly in the 


by the former, fame manner, and to the fame perſons, there could haue 


mageba r been no doubt but there being leſſer ſums would have been; 


qualified, and revocation pro tanto, and undoubtedly a charge upon the 
equally acharge land; but they being given differently, and to different per- 


on the real 


abies. ſons, makes the nicety. 


thi 

re; 

no 

me 

0 

| 

hai 

1 
However, I am of opinion, this is no more than a leſſen. Wi ; * 
ing of the quantum of the mon given by the former vil, ma 
and only differently modified. By the teſtator's doubt, in- but 
deed, viz. I deſire this only in cafe you ſhould make uſe of i in 
the laſt will: it looks as if he had an intention to leave it in bet 
the diſcretion of the defendant, whether he would make WW pici 
uſe of the laſt will or nut; though it is a little odd this ſhould WW Lid 
be his intention, becauſe the one was for, and the other MN fire! 
againſt the intereſt of his brother; therefore, upon the ver! 
whole, I muſt decree the raiſing the leſſer ſums out of tu fent 
real eſtate of the teſtator. * s 1 
he k 

faat 

bt 

Wha 

1 

pref 

of | 

in d 

then 

the e 


1 275) Hine verſus Dodd, March 13, 1741. 


Cazsz 204. 


The plainif, THE bill was brought by a judgment creditor, to be 
a jadgmenvere- T let in upon an eſtate of one Proof and his wil in 


— — 4 Mid- Middleſex, preferably to the defendant, who was a mot. 


Aleſex, prays to gagee of the ſame eſtate, upon a ſuggeſtion that the defen- 
be let in upon dant had notice of the judgment before the mortgage vs 


it preferably to er e ay 
the defendant, a ecuted, and likewiſe to inquire into the conſideration 


mortgagee of the mortgage. 
the ſame eſtate, | 4 
on a ſuggeſtion he had notice of the judgment before the mortgage was executed, Tib 
Judgment was entered on the 12th of March 1733» but not regiſtered till the 12th of June 
2735; the mortgage was made the 24th of May 173g, and regiſtered June the 2d 1735 
There being only a defendant's confeſſion of notice proved, in direct contradiftion to fn 
anſwer, and contrary to a poſitive act of parliament made to prevem perjury, lord Hu- 
wicke decreed, ſo far as the bill ſecks to poſtpone the defendant's mortgage, it ſhould * 
diſmiſſed with coſts. 


—_— —— Aw... —_— hl. cr * — 


* Per Lord Mansfield 1 Burr. Rep. p. 423. it is ſettled © That ber 
« the land is once charged (and it always is an auxiliary fund) with ts 
% payment of legacies, by a ſolemn deviſe, the legacies may be given, 
© tered, or revoked by a ſubſcquent will unattelted,” Ti 


% 


Nie of Lord Chancellor Hardwicke. 28g 


The judgment was entered upon the 12th of March 
33 but not regiſtered till the 12th of June 1735. The 
22 was made the 24th of May 1735, and regiſtered 


1 me the 2d, 1735. ; 

5 Lord Chancellor. This caſe depends upon the notice 

fi the defendant had of the judgment before his mortgage was The regiſter 28 
0 regiſtered. The regiſter act, the 7th of Ann. c. 20. is is notice to eve. | 
of WY notice to the parties, and a notice to every body; and the Al "og 
he meaning of this ſtatute was to prevent parol proofs of notice was to prevent 
ve gr not notice. pre moon of 


But notwithſtanding there are cafes where this court It is only ia 
have broke in upon this, though one incumbrance was ve of — 
reviſtered before another, but it was in caſes of fraud; the ek fn 
fit was an Iriſh caſe in the Houſe of Lords, the next was the act, though 
2 Yorkſhire cauſe before lord chancellor King. There ny * 
rl, may poſſibly have been caſes upon natice diveſted of fraud, ciſtered before. 
in- bit then the proof muſt be extremely clear. But though another. 
en the preſent caſe there are ſtrong circumſtances of notice 
t in WY before the execution of the mortgage, yet upon mere ſuſ- 
ne picion only I will not overturn a poſitive law. The firſt 
d evidence is Elizabeth Hine; but I cannot lay any great 
ther I fireſs upon her depoſition, it is only an account of a con- 4 
the verfation at the Devil Tavern, where the plaintiff was pre- Ra 
the BW kat with Dodd and Burton, the agent of Dodd; the next | 276 ] 

s Thomas Price, who ſwears that the plaintiff told Burton . 
he knew of this judgment before Dodd's mortgage, and 
tat defendant Dodd did not deny what the plaintiff ſaid 
v Burton; but then he does not ſwear that Dodd heard 
what the plaintiff ſaid, 


The moſt material evidence is Sarah Hine, who was 
preſent with the plaintiff Burton and Dodd, on the 18th 
o June 1738, at a meeting in order to adjuſt all matters 
n difference between them: ſhe ſwears that the plaintiff 
then charged Dodd with notice of the judgment prior to 
he execution of the mortgage, and that Dodd anſwered, 
I was true he knew of the judgment, but that he knew at 
the ſame time it was not regiſtered, and what were acts of 
priiament for, unleſs they were effectually obſerved. Un- 
Gubtedly this is a material evidence, but then it is only 
me witneſs againſt the anſwer of the defendant ; it is true 
Ws anſwer is very looſe by referring from one anſwer to 
mother, but in the laſt he ſwears to his belief, that he did 
wt know of the judgment till after the mortgage was 
Picuted, So that here is bareiy the evidence of a _ 


— Soy 4, ood —2— a ooo — — 


Caſes, argue and determined in the + 


ant's confeſſion, in contradiction to his anſwer, ang cpu. 
trary to a poſitive act of parliament made to prey 
temptation to perjury from contrariety of evidence, 
Some ſtreſs has been laid upon Burton's being an ape 
of Dodd, and likewiſe the ſolicitor in the cauſe of Nin 
and Proof; but as this ſuit was two years before Dog 


ent ay 


mortgage, it will not affect Dodd with notice. But uA 
rer weighs principally with me, is the great danger of over by 
be N turning an act of parliament, and making it mete walt at; 


leaf notice is, To be ſure, apparent fraud, or clear and undoubted g. 
Ta va tice, would be a proper ground of relief; but ſuſpicion of 
afpicion of no- notice, though a ſtrong ſuſpicion, is not ſufficient to juſi 

tice, though » the court in breaking in upon an act of parliament, - 


ſtrong one, will 


wot juſtify the His lordſhip therefore decreed, fo far as the plaintiff 
court in break- bill ſeeks. relief by poſtponing the defendant Dodd's mort. 
_ — gage to the plaintiff's judgment, that it be diſmiſſed with, N 
ment. Out coſts. dr | | 

But being doubtful as to the conſideration of the mort. Mate 
gage, he referred it to a maſter to take an account of 
what was juſtly and Bend fide due to the defendant Dodd 
before and at the time the mortgage was executed. 


[ 277 |] But would not direct the inquiry as to ſums of money 

| pretended to be advanced by him after the mortgage, be. 
cauſe there was no poſitive evidence as to ſums advanced 
afrerwards, but only hearſay and information from the 
defendant Dodd, that ſuch a one heard him ſay, and an- 
other was informed by him, that he paid part of the con- 
fideration after the mortgage was executed. 


-- 


* 


n 2%: Car verſus Car, on appeal from the Rolls, March 17, 1741, 
Aline Landes, TH bill was brought by John Car, a child, advance 
who had left a. 1 with 2000. by his father in his lifetime, who was 1 
= legacy of freeman of London, to be let into his ſhare of the cuſtomary 
plication wo part, upon bringing the money fo advanced into hotchs 
years after the pot; and that Charles Car, another child of the freeman 
Will bin made, might not be let into the cuſtomary ſhare without bringing 
gave him 100l. 


and took a re- his 2001. likewiſe into hotchpot. 


ceipt for ſo : — . 7 in this 
much in part of Charles Car, who is the principal defendant in 


> legacy, and a cauſe, makes this caſe, that he had a legacy of 200, f 
ſhort time after him by his father's will, and the reſidue of the telt 
the father de mentary part being given to his ſiſter and another perſon 
100l. and took that he ought to have the preference in the teſtamenta 


a receipt from part, and the reſiduary legatces take ſubject to his Kit, | 


W «4 


Time of Lord Chancellor Hardwieke. 
It appeared in evidence that Charles Car, two years afte: 
24 was made, came to the teſtator, and faid it would 


faber, upon which he gave him 1007. and took a receipt 
& 1001, in part of a legacy intended him by the will, and 
© 2 ſhort time after gave him the other x00/. and took 
mother receipt from him in full of what was intended him 
by the will. The teſtator died without making any alteration 


at all in his will. 


advancement of Charles, and cannot be a legacy; for nothing 
an be a legacy which is given in the lifetime, becauſe the 
will is entirely under the control of the teſtator, who might 
ave laid his money out in land, or revoked the legacy, 


ad therefore muſt be conſidered as an advancement, and 
ores brought into hotchpot. 
. Mr. Murray, for the defendant, inſiſted, that it cannot 


be looked. upon as the payment of the legacy, but only ac- 
erated in the lifetime of the father; and notwithſtanding 


the dead man's ſhare; and the reſt of the freeman's children 
we no right to interfere, becauſe they have nothing to do 


oney Nut with the cuſtomary ſhare. 
. This is a diſpute ſtarted chiefly by the reſiduary legatees 


It the dead man's ſhare, 


cement, and then Charles Car is intitled to the legacy; 
tif it is an ademption of the legacy as to the dead man's 
art, that then he ſhall come in upon the cuſtomary ſhare, 
ithout bringing the 2001. into hotchpot. 


Lord Chancellor. Here was 200). given to Charles Car 
der his father's will ; if it ſtood upon that foot, it is un- 
budtedly a legacy; but two. years after the will was made, 
pon; the ſon's ſolicitations, the father at two different 
nents gives him the 200. and takes receipts. The 
ſequence of this is, that it would have been a ſatis- 
tion of the legacy in the caſe of a common perſon, but 


tür teſtator being a freeman of London, and having no 
a r one moiety belongs to the children, and the other 
wh det) is the dead man's part; ſo that if Charles Car had 
[100 


a taken the 2007. in the lifetime of the freeman, he 
aid have been infallibly intitled to the legacy of the dead 


z 


uln's part. 
Voi. II. | Q.q But 


The plaintiff's council infiſt that it muſt be taken as ari borcÞpot 


te received it in the lifetime, is yet intitled to 200/. from 


But inſiſted, either that it ſhall not be conſidered as an ad- 
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him in full of 


what was in- 
tended him by 


de of advantage to him to have it in the lifetime of his the will, The 


teſtator died 
without alterin 
his will. Lord 
Haruwicke held 
the 2001. muſt 
be couſidered as 
an adyance- 
ment, and 
brought into 


292 Caſes argued and determined in tibe 
But it has been inſiſted on by the other children, thy 
this is an advancement, and that if Charles will claim any 
ſhare of the cuſtomary part, he muſt. bring the 2001, ; 
hotchpot. ; I 

Ft is an eſta- 


88 Suppoſing Charles's legacy had not been releaſed; where 
that the legatee a freeman of London, gives a legacy generally to a child, 
cannot take his the Jegatee cannot take the legacy, and claim his cuſtoma 
legacy,andclaim part too, unleſs the teſtator expreſsly mentions that 
his cuſtomary : Y | the 
art too, un- legacy ſhall come out of his teſtamentary ſhare ; and this i 


leſs the teſtator the eſtabliſhed: rule of the court. 


mentions the le- 
gacy ſhall come. I am of opinion Charles's 200/. muſt be brought int 
mentary ſhare, hotchpot, for it would be a moſt miſchievous thing, and; 
fraud upon the cuſtom, if it was otherwiſe ; for then 1 
freeman might give a great ſum of money to one child by 
his will, and afterwards take a receipt for it as a legacy; 
and if I was only to conſider it as a legacy releaſed out of 
the dead man's part, and therefore not to be brought into 
hotchpot, this would be an indirect method contrived by 4 
freeman to leſſen his cuſtomary ſhare in favour of one child, 
to the detriment of the reſt. So, for this reaſon, I think 
if a freeman gives a groſs ſum to a child, whether by way 
of advancement, or upon a child's releaſing a legacy in- 
tended under his will in the freeman's lifetime, that money 
muſt be conſidered as an advancement, and brought into 


hotchpot. | 


L 279 ] _ The reſiduary legatees of the dead man's part, who ar, 
the ſiſter of Charles Car and another perſon, inſiſt the 
2001. received by Charles in the freeman's lifetime, ouglt 
to be taken as a ſatisfaction of the legacy: but notwitt- 
ſtanding this court is compelled by the cuſtom to ſay this i 
a groſs ſum, and an advancement, and that Charles mul 
bring the money into hotchpot, upon the cuſtomary ſhars 
yet it is inſiſted there is an equity for Charles to have 
much out of the ſurplus of the dead man's ſhare, before 
is divided between the reſiduary legatees, as he . 
by bringing his 200. into hotchpot upon the 


>” BAT Q © =. eu 


w=I 
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But I do not know whether it would not be better fr 
this court to determine, that the defendant Charles Cx 
ſhould bring his 2001. at all events, into hotchpot, and 
his fate there, whether he ſhall get any thing or not by 0 
doing, without allowing him the liberty of coming up 
the dead man's ſhare 10 the prejudice of the reſiduar 15 
gates, for ſo much as he ſhall ſuffer by bringing the 20% 
into hotchpot. a by 
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gut his lordſhip reſerved the conſideration, whether the 
t Charles is intitled to any, and what compenſa- 
ton out of the ſurplus of the dead man's part, for ſo much 
i; he ſhall ſuffer by bringing the 200. into hotchpot, till it 
comes back upon the maſter's report; becauſe it was ſaid 
council, it is doubtful whether there will be any ſurplus 
2 the legacies charged upon the dead man's part are paid, 
it being apprehended they will exhauſt the whole. 


Baſkerville verſus Baſkerville; March 19, 1741, upon C£onwd 


exceptions. 


N the firſt of April 1699, by articles on the marriage Though there 
WU of Richard Baſkerville, Ric 's father covenants to 1 4 


fttle lands upon him, an payment of ooo!. the por tion of ſerve contingent 
Richard's wife. remainders, 


lord Hardwicke 
On the roth of January 1717, Thomas the father ordered that 
made his will, and reciting that the 3000. had never been . 
pad him, bequeathed the fame to his ſons John and ſerted in the 
George Baſkerville, and directed the 3000. to be laid out conveyance to 
n lands lying in Wiltſhire and Herefordſhire, to be con- — ob 
eyed to them the ſaid John and George for forty years, | 
ſubject to the payment of two annuities ; and after the ex- 
pration of the faid term, to the uſe of Walter Baſkerville ; 
tis grandſon, for life, and his firſt and other ſons in tail- 
male ; afterwards to another grandſon with like limitations ; 
and fo to a third grandſon, &c. then to his the teſtator's 
liree ſons ſucceſſively for life, and their reſpective firſt and 
wery other ſons in tail-male; and afterwards to the iſſue- 
male of his own bady, and for default thereof to his own 
ght heirs. 


There were no truſtees in the will named to preſerve [ 280 3 
dontingent remainders. 


By an order of this court the 3000l. was directed to be 
pad by Richard Baſkerville, and to be laid out in the pur- 
aſe of lands to be ſettled to the uſes in the ſaid will. A 
purchaſe has been agreed for accordingly, of an eſtate, and 
by order all parties were to join in a conveyance to ſuch 
Iultees and their heirs as maſter Holford ſhould approve 
a, upon the ſeveral truſts and uſes as are mentioned in 
Thomas Baſkerville's will. 


The ſolicitor for Thomas Baſkerville, the ſon of Richard, 
Ao takes the exception, and alſo is intitled to the reverſion | 
Qqz of | 
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Caſes argued and determined in the 


of the eſtate to be purchaſed after all the eſtates- tal we 
ſpent, attended before the maſter, and made no obje&ion ty 
his report; and fo the maſter approved of the deeds With. 
out naming truſtees to preſerve contingent remainders, and 
the conveyances were executed by tlie parties accord y 
But on the 12th of February 1741, Thomas Baſkerville 
the reverſioner, grandſon and heir of Thomas Baſkeryill 
the teſtator, obtained an order, that he ſhould be at liberty 
to file an exception to the maſter's report of his approbation 
of the deeds of conveyance. | T4 


The exception was as follows : for that the maſter hath 
approved of a conveyance of the ſeveral lands, whereb 
they are ſettled and limited to the ſeveral deviſes under the 
wil, in order as they ſtand there for life, with remainde 
to the firſt and every other ſons in tail-male ; and yet in the 
conveyance there are not any truſtees to ſupport contingent 
remainders inferted, between the ſeveral limitations of the 
firſt and every other ſons of cach tenant for life, which 
ought to have been done. | 1 


Lord Chancellor. This is an executory truſt to be carried 
into execution in this court, The queſtion is, Whether 
the ſettlement ought to be made immediately to the ſons, 
or whether the truſtees ſhould be inſerted in order to pre- 
ſerve contingent remainders ? I am of opinion the truſtees 
ought to be inſerted. The firſt objection is, that by the 
decree the money being directed to be laid out in land, it i 
no longer executory. But theſe are only words of reference 
to the will, and the decree muſt be expounded according}, 
Vide lord Stamford verſus lord Hobart, which is in point, 
cited in Caf. in Ch. in lord Talbot's time, 8. as a cal 
concerning ſerjeant Maynard's will, 


The material queſtion is upon the conſtruction of 
will, and the intention of the teſtator, Whether there 
any ſuch authority ? There have been ſeveral caſes before 
the court, where queſtions of this ſort have been made, 
but different from this in the reaſoning of them. Lege 
verſus Sewell, 1 P. Vm. 87. Bale verſus Coleman, Ts 
Ams. 142. But the queſtion in Legate and Sewell wi 
not whether there ſhould be truſtees to preſerve the * 
mainders, but what eſtate the firſt taker had? and " 
lord Cowper conſidered it in the ſame light as if it l 
þeen upon marriage- articles; but in the caſe of Bale 
ſus Coleman before lord Harcourt, he ſaid marriage-% 


cles and a will were different ; for a will proceeds . 
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tam the bounty of the teſtator, but marriage-articles are 
| matter of contract and agreement; not that my lord 
court was of opinion (as has been often ſaid at the 
ur) that the conveyance was to be made in the words of 
tte will, but according to the legal operation of it only, 
kr otherwiſe it would introduce great abſurdity, as words 
12 will and in a conveyance have different conſtructions ; 


for inſtance, the word i ſue. 


The teſtator has only given the firſt deviſee an eſtate for Lord Hard-_ 
le, and therefore the court do not deprive him of any n 
alle, but ©n'y take the power from him of doing a pave inthiscaſe, 
yong ; for if a ſon is born the remainder is gone, and it that be adhered 
becomes a veſted one. But I ſhall not go ſo far as my lord anoer 
Couper has dane in the caſe of ſerjeant Maynard's will, jaid down by 
r he went upon this, that there was a manifeſt and ap- the great men, 
went intention, that a ſtrict ſettlement ſhould be made: _— 2 
hall adhere to the rules of conveyancing which have ring the uſurpa- 
teen laid down by the great men before the reſtoration, tion. 


nd during the uſurpation. 


Here it is a bequeſt of a ſum of money to be laid out in 
nd, and therefore merely executory ; and the queſtion 
„ Whether the court ſhall carry it into execution, ſo as 
b make it nugatory and of no effect, or ſo as to anſwer 
he clear intent of the teſtator, which was to have a ſtrict 
kttlement ? for could it be imagined that this man would 
me taken all theſe pains to chalk out ſo many limitations 
ſono leſs than ſix different branches of the family, and 
. it ſhould be in the power of the firſt taker to deſtroy 
em! 

The exception was allowed, and the maſter ordered to 
city the conveyance, by inſerting truſtees to preſerve the 
pntingent remainders. 
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CASH 20%. 


N Eaſter term 17 32, the plaintiff brought his bill for Whoever comes 
diſcovery of a deed under which he claimed, and that bere qo Aotincy 
be lame might be depoſited for ſafe cuſtody, and produ- ——— 
* at a trial at Jaw, and for general relief, on hearing, prays a diſco- 


* deed was ordered to be produced, and the bill retained , 3 incident 


a twelvemonth, and from time to time retained, and that teaſon a de- 
depending : in Michaelmas term 1731, the plaintiff ſendant cannot 

maupht ejectments, but could not proceed for want of the 2 2 
ec, Which was then concealed by the defendant ; a trial ter, | 


was 


Dormer verſus Forteſcue, March 20, 1741-2. 


Aff in 


Caſes argued and determined in the 


was had at the King's Bench bar, and a ſpecial verig; 
and judgment for the defendant, for that it did not appear 1 
that the plaintiff had made an actual entry on the Premiſes {i 
before the day laid in the declaration: on the 10th of No. 
vember 1735, the plaintiff made an actual entry, and in 
Michaelmas term afterwards brought new ejectmentz: ö 
trial was had at the King's Bench bar in Michaelma 
term 17.35, and a ſpecial verdict. Judgment for the plan. 
1 Michaelmas term 1740, and affirmed in parlimy 
February 28, 1740. Euſeby Dormer, the plaintiff's f. 
ther, died September the P 1729, and the defendant 
were in poſſeſſion all the time, and therefore the plainif 
inſiſts they t to account for the rents and profits from 
that time, or from the plaintiff's firſt actual entry, which 
was in January 1731, or at Jeaft from the. filing the ori 
nal bill for diſcovering the deed of ſettlement ; and the 
prayer of the fupplemental bill, filed may 26, 1741, is 
this purpoſe. | 
To this the defendant has both demurred and pleaded, 


As to fo much of the bill as ſeeks to compel the de- 
ſendant to come to an account with the plaintiff, for al 
the rents and profits of the eſtate received by the defen- 
dant ſince the death of the plaintiff's father, the defendant 
demurs; and for cauſe of demurrer ſhews, that if the 
plaintiff has any right or title to rents or profits, he ought 
to proſecute the ſame at law, and not in this court, 


And as to ſo much of the bill as ſeeks to compel the 
defendants to come to an account, &c. the defendants 
plead in bar, and for plea ſay, that if the plaintiff has ay 
right, &c. the ſame accrued due to the plaintiff above li 
years before he exhibited his ſupplemental bill, 4 


Mr. attorney-general for the defendant inſiſted, that 
there was no occaſion for the plaintiff to come into tl 
court for meſne profits, becauſe he might recover them 
law in an action of treſpaſs, if over-ruled in this point; 
then he inſiſted on the ſtatute of limitations as a bar, al 
that the plaintiff ought to be confined to the time his ſup 
plemental bill was filed, which only prays the meſne p- 
fits, for the original bill makes no ſuch demand, and there- 
fore the ſtatute of limitations ought to be a bar to car) 
it any further back. 


That bills for meſne profits are not very uſual in * 
Fourt; and the ſingle pretence in this caſe is, that they 1 
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a the ſettlement, and therefore they could not recover at 2 
ww: but it was not the want of the ſettlement; it was the 

ſy they made in not making a proper entry, which pre- 

ited their recovery at law; and therefore the court will 

wad a defect of the plaintiff's, and give him relief here, 

wauſe his own blunder hindered him from recovering at 

Ly, That-it is not a favourable caſe after ſo much litiga- 

ton, both below and in the Houſe of Lords. 


"The original bill was merely for the diſcoyery of a deed, 1 8 


nent 
f. bout which the plaintiff could not make out his title 


ants WG: has had the relief he ſought for; the court ordered the 
if ed ſhould be delivered to be carried down to the trial in 
ron ment, and therefore there is no connection between 
lich the relief prayed by the former bill, and the relief prayed 
nde ſupplemental] bill. = 55 


Lord Chancellor. This is an exceeding plain caſe ; 
the circumſtances of hardſhip will be a conſideration here- 
Aer, at the hearing of the cauſe ; the only queſtion now 
Whether the two defences ſet up are f cient to bar 


(+ tie plaintiff's relief? The demurrer is to ſo much of the 
xr all bil as ſeeks an account from the death of the plaintiff's 
fen - eher, ſo that it takes in the whole time. The plea is to 
«ant much as ſeeks an account of rents and profits before the 
the ing of the ſupplemental bill. | 

volt o that the difference between the matter demurred to, 


nd the matter pleaded to, is no more than this: the de- 
Wurrer takes in the whole time, and conſequently the time 
precedent to the ſix years; the plea only a part of the 
me, viz. before the filing the ſupplemental bill; which 
dings it to this queſtion, Whether a man can in this court 
mur and plead to the ſame matter ? 


Lyery man who comes here for an account of rents 
tu profits, prays a diſcovery as incident to it, and there- 
0 we the diſtinction which has been attempted is without a 


Werence; and for this reaſon I am of opinion a defen- 
at cannot demur and plead to the ſame matter. 


There is no ſuch thing ever known at law as pleading [ 284 ] 
Md demurring to the ſame matter; and the act of parlia- A man who de. 
lent for the amendment of the law does not allow of 2 — —#xf 
in, but only to demur to one matter, and to plead to and it is » per- 
mother: th ſ. - - q pe 
maT; the lame rule in this court, and the inconve- petual bar if 
ice much leſs here than at-law, for a man who demurs Judgmag 
Wo dem . . - > > e againſt him; 
urs in chief, and is a perpetual bar if 1 — but if a demur- 


ould rer is over-ruled 


298 


here, a defen- 
dant may inſiſt 
afterwards upon 
the ſame thing 
by his anſwer, 


A plea may 
ſtand for part 
and over-ruled 


for part ; other- as to a demurrer it is otherwife. 


wiſe as to a de- 
Buer. 


L285 


pen to be the caſe, the term in the ſettlement might ene 


nion, the plea and demurrer muſt be over- ruled. 


Cafes argued and determined in the 
ſhould. be againſt him, and therefore it is at his own peri 
he does it; but if a defendant demurs here, and is owe. 
_ he may inſiſt afterwards upon the ſame thing by hy 

wer, | 


" Where there is a plea which covers too much, the cou 
will allow it to ſtand for part, and over-rule it for part, by 


As to the merits, I am of opinion that the plaintiff yy 
very well juſtified in coming here for an account of tl 
meſne profits, notwithſtanding the ſuggeſtion of hardly 
upon a defendant, who lives upon them in the mean tine; 
there are caſes where a man may come here, though k 
has recovered in an ejectment. The original of the plain 
tiff's applying to this court was, for a diſcovery of th 

incipal deed of ſettlement. But then it has been fail 
the plaintiff knew what his title was, and might har 
brought his ejectment without coming here. 


Is a plaintiff obliged to run any riſk becauſe he my 

ſſibly recover at law, without applying to this court fir! 
But there is a much ſtronger part of the plaintiff's cat 
and that is, he had no title at law, becauſe here was 
term ſtanding out of ninety-nine years under this deed d 
ſettlement, which might have been ſet up againſt him, a 
then he would have been nonſuited, even if he had hl 
the ſettlement” itſelf, unleſs this court had prevented ay 
advantage being taken of the term at law. | 


I am of opinion that the court, even upon the reſerviꝶ 
all further directions, might have given any ſubſequent 
relief which had been incident to the plaintiff's caſe. 


Another thing which weighs materially with me is, tha 
if the plaintiff ſhould bring any action of treſpaſs for tle 
meſne profits, judges have been doubtful, where there hs 
been any difficulty in a caſe, whether they ſhould not ſuffe 
defendants to enter into the title : and it that ſhould hap 


then be ſet up againſt the plaintiff, and he would k 
nonſuited, 


As to the plea of the ſtatute of limitations, every thi 
T have faid upon the footing of the demurrer holds mot 
ſtrongly againſt the plea. 1. * the whole, I am of cp 


A 


\ 
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A; to all equitable Ercumſtatices, and how far the ac- 
writ muſt be carried back, will come more properly be- 


Fre me at the hearing of the cauſe, and there is no occa- 1 ; 
cat to conſider them at preſent . a | * Vide poſt. 1 
nt 
Wills verſus Rich, petitions, March 29, 1742. daes ted. 0 
HE plaintiff Mr. Wills petitioned, that he might An executor, H b 


T continue in poſſeſſion of the houſes late fir Charles before probate 


a 1 x may fo far act, by | 
Wills's in Gtofvenor-ſquare, notwithſtanding a receiver, as £ get in and 1 


in purſuance of an order of this court, has been approved receive his teſta- 
of by the maſter, to take care of the perſonal eſtate of [7 * eſtate, or 


F * , G releaſe debts, or 
fir Charles Wills; while the will is controverting in the even bring c- 
Commons. tions for them. 


* — — 
—— my 1 by 
— — . 
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The principal argument for the petitioner was, his being 
next of kin; and that as fir Robert Rich has obtained no 
probate of the will, that though he is executor, he can 
have no manner of right. 


' 
It was infiſted on the other fide, that though the houſes. , 
ze chattels real, yet they are equally included in the order 

for a receiver upon the perſonal eſtate, with any other 

part; and that as fir Robert Rich, in purſuance of this 

order, has paid in the Bank-bills, the houſes ought alſo to 

be STS by the petitioner, eſpecially as he forcibly 

came into the poſſeſhon of them, by turning out fir Ro- 

bert Rich, who, from the death of fir Charles Wills till 

that time, had the quiet enjoyment of the houſes, 


Lord Chancellor: If the diſpute was only who had a 
nght to theſe houſes, it might perhaps be juſt for me to 
order the poſſeſſion to be delivered up to fir Robert Rich, of 
who had it originally, at the death of fir Charles Wills. 0 
For, notwithſtanding a will is not proved, the executor, 14 
n the eye of the law, is conſidered as having ſome autho- | 4 
ny; for even before probate, he may ſo far act, as to get 1 
n and receive his teſtator's eſtate, or releaſe debts, or even N 
bing actions for them, though at the trial indeed the 

u will oblige him to produce the probate, ſo that an heir [286 
lan, or next of kin, is very far from being juſtifiable in 

forcibly turning out an executor, But, however, as the 

Accutor fit Robert Rich has applied to this court, I ſhall | 
make it the condition of my order, upon the petitioner, N 
to deliver up poſſeſſion, that he ſhall do it, provided all 
Pi at law upon the indictment for a forcible entry 
Vor. II. Rr if 
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ges Caſes argued and determined in tſe 
The Spiritual = Tf both parties in this caſe had not brought their 1; 


ee of and ſubmitted the matters in diſpute to chancery, I ſhoul 
wills, appoint have been inclined to have left the whole to the diſcretion 
2 — of the Spiritual court, who, in caſes of controverted vill 
= * — of appoint an adminiſtrator pendente lite to take e d 
the eſtate. the eſtate. 


Where a perſon, Where a perſon, let him be heir at law or next of kin, 
Wrede Or any other man whatever, keeps poſſeſſion of the ws 
next of kin, or tor's Teal or leaſchold eſtate, .ſuch an adminiſtrator is int. 
any other man tled to bring ejectments for the recovery of the poſſeſſon; 
Ke. won indeed, this did admit of a doubt in courts of law for: 
of thi teſtator's Conſiderable time, but is now fully ſettled, ever fince the 
1 5 ee caſe of Walker verſus Wollaſton, in the court of King' 
adminiſtrator is ench, 2 P. IWms. 576. | 
intitled to bring ejectments for the recovery of the poſſeſſion. 


The petitioner was allowed a month to provide himſel 
with a lodging, before he quits the poſſeſſion. + 


Cart 209, Newſham ver/ſzs Gray, April 2, 1742. 


Where the court FH E plaintiff had obtained letters patent of the crom 


did not think | " g 4 
the anſwer full for a new invention of fire-engines. 


Arete — * upon the merits, this is not hearing a cauſe 27 bill and anſwer only 
but a ſabſequent proceeding, and therefore oùt of the rule of diſmillion with forty ſhi 
lings coſts, | 10 

A bill was brought by him to eſtabliſh his letters patent, 
and for a perpetual injunction. againſt the defendant, vd 
had taken upon him to make and vend theſe engines 
notwithſtanding the plaintiff had the ſole right and po- 
under the letters patent. The defendant by tus 
anſwer inſiſted it was not a new invention, ſo as to intite 

the plaintiff to an injunction, 


There was no replication, but the cauſe came on a 
the Rolls, upon bill and anſwer, in September 1740, be. 
fore Mr. juſtice Parker, who, not thinking the ani 
ſufficient, directed an action at law to be brought by th 

L 287 ] plaintiff, for a breach of letters patent, and retained the bil 
for a twelvemonth; the plaintiff was nonſuited at A 
the merits; and the cauſe is now jet down by i 


defendant for a diſmiſſion of the bill, and for coſts. 


Lord Chancellor. The only queſtion is, as this is 
eauſe upon à bill and anſwer, Whether the court is bolt 


Time of Lord Chancellor Hardwicke. 


| 5 diſmiſs it only with forty ſhillings coſts ? It is true 
this is the general rule of the court, but m this caſe, I 
. im of opinion it ought to be diſiniſſed with coſts, to be 
f taxed by a maſter. | . 


The preſent caſe differs from all thoſe where forty ſhil” 
lngs colts'are given; for this did not properly come upon 
wil and anſwer only, becauſe here the court did not think 
the anſwer full enongh, and therefore directed an iſſue up- 
an the merits ; and therefore I do not hear the cauſe upon 
hill and anſwer only, but upon the verdict, which is a 
ſublequent proceeding beyond the bill and anſwer, and 
this is a Plain diſtinction out of the common rule. I gave 
directions to the regiſter to ſearch for caſes in point, but 
they have not found any as yet; however there are fe. 
jeral that are. analogous and ſimilar to this, if not exactly 
the ſame. 

As, ſuppoſe a bill was brought to redeem a mortgage, Where a cauſe is 
here the defendant, the mortgagee, ſubmits by his an- F{57<4 0 2 
ſwer to be redeemed, and the cauſe 18 heard upon bill an accougt, the 
and anſwer, and referred to a maſter to take an account of court looks on 
what is due for principal, intereſt, and coſts, and to ap- 7 ” 
point a day to redeem ; if the mortgagor does not redeem proceeding bee 
on the day, the court will diſmiſs the bill with coſts, to Y929thebilland 


be taxed by a maſter, conſidering the reference as a ſubſe- Ne 


quent proceeding beyond the bill and anſwer. the bill with 
t 3 if | f coſlsto be taxed, 
b So likewiſe, on a bill brought to be relieved againſt the where priaci. 


penalty of 4 bond, where the rincipal money lent, and pat and intereſt 
ntereſt, is not paid on the day fixed by the maſter, on the n bond is nat 


; ; aid he da 
aufe being ſet down again by the defendant, the bill will Barg by the > 


be diſmiſſed, with coſts to be taxed by a maſter. 3 maſter, or the 


defendamt's ſet- 
ting down the cauſe again, the bill will be diſmiſſed with coſts to be taxed, 


Before 4 Ann. c. 16. ſe#?. 23. for the amendment of [ 288 } 
the law, this court, upon motion, uſed to diſmiſs bills Where a plain- 
or want of proſecution, with twenty ſhillings coſts ; but ** 2 10 
tie. act has provided, upon the plaintiff's diſmiſſing his ais, e eng 
om bill, or the defendant's diſmiſſing the ſame for want and afterwards 


of proſecution, the plaintiff in ſuch Tait ſhall pay ta the besen, | 


ſefendant his full coſts, to be taxed by a maſter. | ſets it down on 


Ws dill and anſwer 
valy, that it may be diſmiſſed with forty ſhillings coſts, this is evading the juſtice of ths 
dur, for otherwiſe ha mult have paid the full colts, | 


But, Gnce. the act, another inconvenience has ariſen, 
Wach (ould make the court incline as much as they can, 
Rr2 conliltently 


Caſes argued and determined in the 
conſiſtently with their own rules and juſtice, for dif: 
bills of this ſort, with coſts to be — ; and ya 
man's bringing a bill upon a frivolous account, who, j 
order to keep his cauſe alive, replies, and afterwards moves 
to withdraw his replication, and that he may be at l 
to amend his bill; and, if the motion is granted, he then 
ſets it down upon bill and anſwer only, that it may be di 
miſſed upon forty ſhillings coſts, which is evading the 


Juſtice of the court; for otherwiſe, if he had not with. H 
drawn his replication, he would have paid the full coſts, decl; 
warn ep 
Therefore his lordſhip ſeemed inclinable to alter the dul 
courſe of the court with regard to forty ſhillings coſts on and | 
in caſes of diſmiſſion upon a bill and anſwer, as it is ; ber 
hardſhip upon the defendants to be put to. great expence, forty 
with motions and other interlocutory proceedings, and yo WW W 
not to be allowed any more than forty ſhillings coſts, nts © 
| cerne 
6 | he. order 
Cavz 810, Eaſter Term, April 27, 1748. up at 
In . dil. 192 chancellor altered this day the courſe of the jeſt 
ox uns, an court, in regard to diſmiſſing bills, where the cauſe Tl 
is ſet down on is ſet down upon bill and anſwer only, or where it is ſo lat 
bill and antwer down after withdrawing a replication, and ordered, that cms 
. 1 fe fot down for the future, it ſhould be left to the diſcretion of the WM; be 
after withdraw- court, according to the merits of the caſe, to diſmiſs the Mind: 
2 3 bill with forty ſhillings coſts, or coſts to be taxed h/ auſe 
diſcretionary in a Maſter, or with no coſts; an order drawn for this WW foner 
the court for ſe was ordered to be read in court, and his lord- Wi fenec 
gibi, with {hip directed it afterwards to be fixed in the regiſters i, as 
forty ſhillings ce. them, 
coſts, or coſts to : : ſwers 
be taxed, or with no coſts; and an order for this purpoſe directed to be fixed in tit | 
regiſter's office. rer! e ; Th 
tad | 
April 27, 1749. | 
{ 289 ] 55 page 
| | Ordo Curiæ. | | 
T HE right honourable the lord high chancellor & 
Great Britain, taking into conſideration the preſent T 
courſe of this court in relation to coſts to be ordered upot 
diſmiſſions of bills, in cauſes brought to a hearing vp! alen 
bill and anſwer, which coſts are only forty ſhilling, ¶ N uumec 
whereby the plaintiffs are frequently encouraged to bim ed 


frivolous and vexatious bills, and to ſet ſuch cauſes dom 


for hearing, to prevent the fame being diſmiſſed with * 


* 


Time of Lord Chancellor Hard wicke. 


top want of proſecution (in which caſe the defendant would 
te intitled to his full coſts, to be taxed by a maſter) ; by 

whereof much unneceſſary trouble is given to the 
court in hearing ſuch cauſes, and defendants are frequently 
"it to a very great expence, for which (according to the 
preſent courſe. of the court) N no other ſatisfac- 
ton than ſuch forty ſhillings coſts, 


His lordſhip therefore, to diſcourage ſuch practice, doth 
declare and adjudge, that, for the future, the ſaid courſe 
or practice ſhall be varied and altered; and that where any 
auſe ſhall be brought to a hearing upon bill and anſwer, 
and ſuch bill ſhall be diſmiſſed, this court may and is at 
jberty to direct and order ſuch diſmiſſion to be either with 
forty thillings coſts, or with coſts to be taxed by a maſter, 
or without coſts, as the court, upon the nature and me- 
rits of the caſe ſhall think tit : and, that all perſons con- 
cerned may take notice hereof, it is ordered, that this 
gder be entered with the regiſter, and copies thereof ſet 
wand affixed in the public office of the Six Clerks, and 
ſegiſter of this court. | 


The ſame day his lordſhip made anotther rule for re- 
wulating the practice of the court; that as well upon 
commiſions to take anſwers and pleas in the country, 


—_—, a - FC» 


ie s before the maſters, commiſſioners ſhall ſee that de- 
de fendants fign their anſwers or pleas for the future, be- 
cause as it has been moſt uſual hitherto. for commiſ- 


loners to return the anſwers and pleas without being 
toned by the parties, an inconvenience might ariſe from 
It, as it would be difficult to frame an indictment againſt 


. if they ſhould be guilty of perjury in their an- 
4 l 


The following order drawn up for this purpoſe was 
rad in court; | 


| April 27, 1748. 
Orda Curie. 


HE right honourable the lord high chancellor of 
Great Britain taking notice, that anſwers and pleas 
len by commiffion in the country, are frequently re- 
med without being figned by the defendants, ſwearing 

anſwers or pleas, by means whereof it may be ve 
e 


e et any defendang of perjury, who th 


393 


As well on 


commiſſions to 
take anſwer and 


pleas in the 


country, as be- 


fore the maCl. 
ters, commal[- 


ſioners ſhall ſee 


the defendants 
ſign their an- 

ſwers or pleas 
for the ſutuic. 
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cuſes argued and determined in the © 


have been guilty thereof in ſuch anſwer or plea ; ang th - 
it is now the conſtant practice for defendants, who * this 
their anfwers or pleas before a maſter of this court, + * it 
the fame at the time of taking ſuch anſwers or pleas : * gon 
lordihip doth therefore order, that from and after the fr him 
day of Trinity Term next, all anſwers and'pleas; ag wel Mr, 
thoſe which be taken by commiſſion, as thoſe which Biff 
ſhall. be taken before A maſter of this court, be ſigned thor 
by the parties ſwearing fuch anſwers or pleas in the pre. ver / 
{ence of the maſter, or of the commiſſioners before dest 
whom the ſame ſhall be taken reſpectively; and that 21 le 
parties concerned may take notice hereof and act ac, equa 
cordingly, it is further ordered, that this order be en. nent 
tered with. the regiſter, and copies thereof ſet up an4 WW debts 
athxed -in- the public offices of the Six Clerks, aud re. alt 
G 211. Plunket verſus Penſon, 4 eauſe by conſcut, April 3, 1741 — 
bim 


P. a ceftuique R. PENSON, the teſtator, who was the cui 
truſt of a real ,, IVI. truft of a real eſtate, made a mortgage of it in ice, 
eſtate, mrs. and the equity of redemption being in him, he by lle 
— e u will gave and deviſed to his dear ſon, and to his heirs fr 
deviſes the equi- ever, the mortgaged premiſes, ſubject nevertheleſs to the 
8 payment of his debts, annuities and legacies, and died 
and hs heirs, indebted by bond and ſimple contract. 7 

hrs, at his debts, and died indebted by bond and fimple contract; as this was 3 mote 
gage of the whole inheritance, and nothing remaining in the mortgagor, the boud - uu 


can have no prefgrence, but mult be paid pati paſſy with other creduors. 


The queſtion in this cafe was, If the aſſets of the tell 
tor are legal or equitable ? and whether the ſimple contra 
creditors are to come in pari paſſu with the bond-creditor, 
who is the plaintiff ? or whether he ſhall be paid firit na 
courſe of adminiſtration ? 


5 Mr. Cox, who was council for the bond creditor, n. 
ſiſted, that the aſſets of the teſtator muſt be conſidered 3 
legal; becauſe, notwithſtanding the deviſe to the hi, if 

4 291 ] is exactly the ſame as if the lands deſcended to him Wi 
a charge, and therefore the ſimple contract creditors ougl 
not to come in pars paſſu, 


He cited the caſe of lord Maſſam verſus Hardin | 


mme court of " Exehetier 1734, where an equity 0 r 
"MAY 5 lemptic 


Time of Lord Chancellor Hardwicke. 


Jemption was held to be. legal aſſets ; but I muſt- be ſo 
candid as to own that lord chief haron Cummins took 
this diſtinction, that if it was a mortgage for years, then 
it would be legal aſſets, becauſe the whole intereſt was not 

ne from the mortgagor, the reverſion in fee being left in 
kim ; otherwiſe where it is mortgage in fee; and, before 
Mr. Verney, at the Rolls, the caſe of Spencer verſus 
binn, in Mich. T. 1734, was determined upon the au- 
thority of Maſſam and Harding; he cited alſo Fremoult 
verſus Dedire, ef e con. 1 P. V. 430. in which lord Mac- 
desfield held, where one deviſes his lands for payment of 
his debts, bonds and ſimple contra? debts ſhall be paid 
equally ; but if he only charges his lands with the pay- 
ment of his debts, ſo that the land deſcends ſubject to the 
debts, the bonds ſhall be preferred before the ſimple con- 


traft debts. 


Mr. attorney-general, for the ſimple contract creditors 
iniited, that a deviſe to an heir, of an eſtate charged wit 

debts, is exactly the ſame thing as deviſing it in truſt to 
tim for the payment of his debts, and then they arg 
equitable aſſets, and all creditors are intitled to. come in 


uri paſſu. 


The bond-creditor in this caſe cannot recover at law, 

becauſe the teſtator, who was the obligor, had not thę 

legal eſtate, it being a truſt-eſtate, and in mortgage, and 

therefore was obliged to come into this court for a ſatis» 
ion, 


Mr. Moreton, on the ſame ſide, cited the caſe of 'Kent 
yu Craigs, between the ſeals after Michaelmas Term 
141; the queſtion there aroſe upon the will of Mr. Wrot- 
flley, who bequeathed, after his lawful debts are paid, 
md funeral expences are defrayed, all he is now in pol- 
Hon of, or anywiſe intitled to, to his aunt, Mrs. Craig, 
made her executrix, and yet held by lord Hard wickeæ 
at they are equitable and not legal aſſets, and that credi- 
ns muſt come in pari paſſu. ö TT 5 


Lord Chancellor. If in the caſe of lord Maſſam verſus 
laing, it was a mortgage in fee, the bond-creditor 
mo not come at it, as the obligor had not the legal 
ate; for I think my lord chief baron Cummins's diftinc- 
a was right in that caſe, between a chattle mortgage, 
03 mortgage in fee. Ka 


12 


Yob 


{ 292 ] I mould be glad to be informed Whether there 
Ko inftanee Inſtance, where an equity of redemption has ever hee 
where an equity Held to be liable to the execution of a bond-creditor in the 
of redemption life of the mortgagor ; to which the council in this cafe 


Ras been held 


ts be liable tro made anſwer, they could not recollect any inſtance where 
the execution of it had been ſo held. 


2 bond credi- 


tor, in the life of the mortgagor. | 


The particular queſtion here is, Whether the creditor 
ſhall come in par? paſſu, or whether a bond-creditor i 
intitled to the preference ? 


The teſtatof was never intitled any otherwiſe than 2 


Caſes argued and determined in the 


is any 


ceftuique & of a real eſtate, which he mortgaged, and f 
having confequently the equity of redemption of a truſt. = 
eſtate, makes his will, and deviſes to, &c. (vide the wil n 
as before flated) then dies -indebted by bond and ſingle . 
contract. k 7 05 * 
The firſt queſtion, ſuppoſing the teſtator had been ſciſc — 
of a legal eſtate, is, whether by force of the will this i; * 
not out of the ſtatute of fraudulent deviſes, of 3 & 4 
& Mar. chap. 14 ? this depends clearly upon the conſtruc: = 
tion of that ſtatute. By this act © all wills, diſpoſitions... In 
< or appointments of lands or tenements, &c. whereof whic! 
« any perſons at the time of their deceaſe ſhall be (cid in orc 
<« in fee-fimple in poſſeſſion, reverſion or remainder, oi broug 
© have power to diſpoſe of the ſame by their laſt wi | be 
<< ſhall be deemed and taken (only as againſt creditors ale 
< bond or ſpecialty binding the heir) to be fraudulent nay © red 
« void; and every ſuch creditor ſhall have his action ane 
debt upon his and their bonds and ſpecialties aga ® me! 
„ the heir at law of ſuch obligors and ſuch devi fan 
<« jointly.” Now before the making of this act of par but as 
liament, at common law, a bond-creditor, where the 0f a de 
was deviſed, had no remedy againſt the deviſee, and ther do n 
fore this ſtatute has taken care that ſuch a devilee | I th 
not prevent the remedy. * Mr 
| Then comes the proviſo : © Provided always, th =þ 
<« where there hath been or ſhall be any limitation or di il 
1 poſition of lands or tenements for the raiſing or H re 
ment of juſt debts or portions for children, du * 
<< than the heir at law, in purſuance of any marriage c "hy 
4. tract or agreement in writing bona fide made ber, "mY 


>, 


marriage, the ſame and every of them ſhall wo Ws 


Time of Lord Chancellor Hardwicke. 


« fore. The conſequence of this proviſe. is, that it 
operates by way of exception upon ſuch deviſes as are for 

yment of debts ; for this clauſe does not give any new 
5 to the law in this particular cafe, but leaves it juſt 
5 it ſtood before the making of the act. 


The queſtion will be then, Whether the deviſe here has 
broke the deſcent ? If it has, then in point of law all the 
conſequences inſiſted on by Mr. attorney-general will fol- 
bn : for the 'bond-creditor is deprived of his remedy at 
kw, and forced to come into this court: but if it has not 
hroke the deſcent, then this court has no right to take 
from'a ſpecialty-creditor his remedy at law, 

As at preſent adviſed, I do conceive it does not break 
the deſcent ; and for this 722 vide Clerk verſus Smith, 
Halt. 241. in lord chief juſtice Treby's time, where the 


court held, that if the ſame eſtate is deviſed to H. which 
he would have taken by deſcent, he is in by deſcent, not- 
vithſtanding the poſſibility of a charge; if ſo, I do not 
know that a court of equity has ever taken away from a 
bond-creditor his right which he has at law, The caſe of 
Freemult verſus Dedire comes very near the preſent, 


In the fifth ſection of the ſtatute of fraudulent deviſes, 


which relates to the heirs at law aliening the land deſcended, 
n order to avoid the payment of juſt debts before action 
brought againſt him, it is enacted, ** that ſuch heir ſhalt 
de anſwerable for ſuch debts to the value of the land fo 


# aliened, &c. in which caſes all creditors ſhall be prefer. 


*red as in actions againſt executors or adminiſtrators, 
and ſuch executions ſhall be taken out upon any judg- 
ment ſo obtained againſt ſuch heir to the value of the 
*lame land, as if the ſame were his own proper debt ;” 
ut as to that part in the firſt proviſo, which takes notice 
#2 deviſe for-raiſing portions, it is ſo darkly penned, that 
Ido not well und d the meaning of it. 


| think this caſe differs from Kent verſus Craig, cited 
Mr. Moreton, for there the teſtator firſt charged his 
ads with the payment of his debts, and then deviſed the 
late ſo charged to a collateral relation; ſo that being a 
leviſe to a ſtranger, the deſcent was broke, and there was 
W remedy but from the ſtatute, and conſe uently there 
Wa ground for making it equitable aſſets ; Tor in Fres- 
Woult verfus Dedire the deſcent was not broke: in Kent 
Werſus Cant the whole reſted upon the ſtatute; for not 
17 deviſe, but an appointment for payment of debts, 

or. II. e ; arg 


Tf the fame 
ellate is deviſed 
to H. which he 
would have ta- 
ken by deſcent, 
he is in by de- 
ſcent, 


A deviſe of an 
eſtate charged 
with the pay- 
ment of debts 
to a collateral 
relation, being 
a devife to a 
ſtranger, the 
deſcent is broke, 
and it is equi- 
table aſſets. 


Caſes argued and determined in the | 
are enamerated in the enacting clauſe : here the dere 
is not broke, and the creditor ny have his remedy at law, 


ſuppoling the teftator to have ſeiſed of the legy 
eſtate. | | 


But the ſecond queſtion will be, Whether an equity 

of redemption of a mortgage in fee of a truſt- eſtate 
to be conſidered as legal or equitable aſſets ? | | 
Where a mere I do agree that if a mere. truſt-eſtate deſcends upon a 
e heir at law, that it will be conſidered as legal, and not » 
heir at law, it equitable aſſets; and this is founded upon the third clauſe 
„ 11 of the ſtatute, which gies a {pecialty-creditor his remedy 
and notes equi- at law, by an action of debt againſt the heir of the oblig; | 
table aſſets, but it has not made a mortgage in fee of a truſt- eſtate ſob. Wl 


A reverhon in If there is a mortgage for a thouſand years, and the 

fee beinginthe reverſion in fee left in the mortgagor, it will be legal aſe, . Le 
— for becauſe the bond - creditor might have judgment againf the fue 
+ newt _ heir of the obligor, and a cefſet executis till the reverſion mia 
aflers, becauſe come into poſſeſſion 4 but where it is a mortgage of de all 
tor may have a whole inheritance, I do not ſee what remedy a bond - credi. keute 


judgmentagainſt tor can have to make it aſſets at law; and if the ſpecialy- Bu 


the heir of the . a j - 
obligor, and a creditor ſhould bring an action againft the heir, he mn an 
ceſſet executio - plead riens per diſcent. | new f 
till the rever- e 
hon comes into poſſeſſion. | | 

: oe liderty 


Where » plain Therefore if the plaintiff is under a neceſſity of comin 
credit mal here for relief, this court will act according to its know 
come here for rule of doing equal juſtice to all creditors, without any d- 


relief, the court ſtimction as to priority. 


will do cqual 


Juſticeto allere-" 6 His-Jordſhip declared the will of Themas Pein 
any diſtintion © ought to be*eſtabliſhed, and the truſts thereof perform- 
as to priority, ed; and decrecd the ſame accordingly ; and directed 8 
&« account of his perſonal eſtate, and to be applicd 8 
“ payment of his debts, in a courſe of adminiſtration; 1 
<« if that ſhould not be ſufficient, then an account 0 
« taken of the rents and profits of the teſtator's 
<« eſtate, and to be applied in payment of the teſtam 
„ debts, not fatisfied out of his perſonal eſtate, par: paſ 
And in caſe the perſonal eſtate, and rents and pr 
« of the real eſtate of the teſtator, ſhall not be ſufcd 
« to pay his debts, it was ordered, with the conſent of f 
„ mortgagees, that the real eſtate ſhould be ſold, and Ul 
money arifing by the ſale, after payment of * 
tc . 5 - - | 
* gages, was directed to be applied ja diſcharge « fu 


ine of Lord Chancellor Hardwicke. 209 


a ſhalþbe remaining due to the other creditors of the teſta- 


« tor pari paſſu. And if any of the creditors by ſpecialty, 
6 = — any part of the teſtator's — ye om in 
« ſatisfaction of their debts, then they were not to come 
« upon, or receive any further ſatisfaction out of the teſ- 
« tator's real eſtate, until the other creditors ſhall thereout 


® he made up equal to them. 


Wharton ver ſus Wharton, May 3, 1740. Petitions, C482 212. 


E dutcheſs of Wharton, who is the defendant, The defendant 
petitions that ſhe may be at liberty to amend her an- Prad te a. 


| d her an- 
rer by adding a new fact. — by addng 


a new fact; 


granted on the particular circumſtances of her caſe, 


"WY Lord Chancellor. The moſt common caſe of amending where a defen 
ers is, where through: inadvertency a defendant has gent has null. 
n  viſtaken a fact or a date, there the court will give leave it date, dhe cou 
„dall be amended, to prevent a defendant from being pro- will give him 
; Wy cuted for perjury. 32 — 
Ve 

I] 


But here the queſtion is, Whether the court, upon ſuch [ 295 J 
n amendment, will likewiſe permit a defendant to add any 
new fact to the anſwer? and upon the circumſtances of 
tus caſe, I am of opinion the defendant ought to have this 


berty 1 
| The dutcheſs of Wharton in her anſwer refers to mar- 1 1 
ge articles, which were executed in Spain, and conſe- 1 
quently makes it incumbent upon her to produce them: 4 
dow it ſeems the cuſtom in Spain is to depoſit articles, and | 

er deeds, in places appointed for that purpoſe, ſo that | 

a authentic copy is all that can be had in this caſe. 


Therefore I am of opinion, that the dutcheſs ought to 


ſave liberty. to amend her anſwer, ſo far as to ſet forth the a | 
om in Spain, with regard to the depoſiting of. deeds. 


| Drapers Company verſus Davis, May 4, 1742- Sees Bt " 
I PETITION was preferred againſt Meredith, the A es 4 i 
ſolicitor. in the cauſe, complaining of improper and jag met at hö 4 


ey charges in his bill, and of his taking a judgment of client for 4ool. b 
whilſt the cauſe- 1 

depeartiag; ing; and alſo ſeveral extraordinary charges appearing in his bill; lord Herd wicke, "i 
ahadjuſted and allowed ſeventeen — ago, referred the bill to be taxedi and ordered 1 
Agent and other ſecurities to be delivered up. 


8 2 one 1 


310 Caſes arguel and determined in the 


one of the parties for 40007. whilſt the cauſe was depen. 
ing, and before it could be known what his bill wo 
come to. Oey 36 

Lord Chancellor. Notwithſtanding this bill has he 
adjuſted and allowed ſome time, yet the behaviour of th 
ſolicitor in taking a judgment, caſts an imputation upo 
him, and is a practice I can by no means approve ; and 


as it does not appear that his client was aſſiſted b It! 
perfon of the profeſſion, in looking over and ſettling th de tv 
bill, and as there are ſeveral very extraordinary items, m WWnot pi 
improper charges upon the face of it, I ſhall, notwithſtand. WWequal! 
ing the great length of time (being ever ſince 1725), and Fi 
notwithſtanding the adjuſtment and allowance, refer thi *g 
bill to a maſter to be taxed ; and likewiſe order Mr. Me. = 
redith to be examined upon oath on interrogatories, as t 

the ſeveral articles of it, and do order the judgment and As 
other ſecurities to be delivered up immediately. ic an 


[ 296 ]J  Pawlet verſus-the Biſhop of Lincoln, May 6, 1742. 


CALL 234 A PLAIN TIFF may, at the hearing of a cauſe, win 
If at the hear- the relief that he prays againſt a particular perſon, 
ing, enhance and then the objection for want of making that perſon 1 
he prays «pink party, will have no weight with it. | 

rt r per- 
ſoa, the objeion for want of his being a party will have no weight. 


On a bill for an In an action at law brought for fees, it is not neceſſay 
account of fees, 


to eſtabliſh a to make any perſon a party, but who has actually received 
right, you muſt the fees; it is otherwiſe in equity, where a bill is brouglt 


have all perſous for an account of fees, to eſtabliſh a right, becauſe thee 
before the court 


who have any YOu muſt have all perſons before the court who have an 
pretence toa pretence to a right; for, by a decree of this court, tif 
right; forthey will be bound; but it is not ſo as to a judgment recoverel 
by a decree At law for fees, againſt the receiver of thoſe fees; ſud 


here; otherwiſe judgment will not bind the right of a third perſon. 


asto ajudgment 


at law, which will not bind the right of a third perſon, 5 | ” 
Cazsz 215. Sir William Saunderſon verſus Glaſs, May 11, 174 $ 

A ſolicitor ORD Chancellor. There is evidence in this cava B 

makes an abſo- | 


Jute conveyance = Which has weight on both ſides ; but it is neceſſarj f 

to bimſelf of the court to determine on ſuch circumſtances as weigh mol 

10001. from the ſtronglv. 

plaintiff's wife, ftr SY 

whilſt ſhe was parted from her huſband : the conſiderations expreſſed in the deed, ate 

26 done, and favours ſhewn ; the bill is brought to ſet aſide the deed as obtained 
aud, Lord Hardwicke, on all the circumſtances of this caſe, decreed tbe deed ſhot 

fiand only as a ſecurity for ſuch lum as was jultly due to the defendant. T 

„Then 


ne of Lord Chancellor Hardwicke. 


There are two grounds for this bill. Firſt, To ſet aſide 
\ deed obtained by the defendant from lady Saunderſon, 
the plaintiff's wife, in her lifetime, as a fraudulent one. 
The other ground is, That the deed was intended as a 
conveyance in truſt only for the daughter of lady Saunder- 
bn, though the defendant has not made any declaration of 


ſuch truſt. 


It has been contended by the defendant's council, that 
the two heads are inconſiſtent ; but I think otherwiſe, for 
not preparing the deed which was to declare the. truſt, is 
equally a fraud, or at leaſt, an evidence of fraud. 


Firſt, I ſhall conſider the particular circumſtances of this 
caſe, Secondly, How far the acts themſelves are an evi- 
dence of this truſt. 


As to the firſt, Here was a wife, as the defendant inſiſts, 
in an extreme bad fate of health, very cruelly uſed by her 
huſband, and under a neceſſity of parting from him. On 
the other hand, The plaintiff charges, that the was greatly 
addicted to drinking, in all parts of the day, and very often 
ntoxicated with liquor, and this is not at all controverted 
by the defendant. What is the conſequence to be drawn 
from ſuch behaviour, but that ſhe muſt neceſſarily be a 
weak woman; for, under theſe circumſtances, ſhe muſt 
and on very unfirm ground, both as to her honour and 
her fortune: with regard to the latter, ſhe had a power 


rr 


wm x diſpoſe of 1000/7. whether covert or diſcovert, as ſhe 
Would think proper, by any writing under her hand : now 
git e draught of this deed, which is an abſolute conveyance 
" the 1000/. to Mr. Glaſs, the defendant, had been 
15 repared fix weeks before it was executed, and likewiſe 
4 efore lady Saunderſon left her huſband ; and the deed 


lelf was not executed till three weeks afterwards : for 
n the 6th of March 1737, ſhe left the plaintiff, and went 
da lodging, which Mr. Glaſs had provided for her; and 
n the 20th of March ſhe executed the deed which is now 
conteſt before the court. 


the very time ſhe was upon the brink of parting, to put 
only thing out of her power that could ſupport her in- 
kpendent of her huſband ? Conſider it in another view, 
Ith regard to her child, which ſhe is proved to have been 
ry fond of: the huſband too had a daughter by another 
ter ; is it probable then, that lady Saunderſon would 
e away this 1000“. from herſelf and her child, who 
i might 


Now, what could be a greater inſtance of weakneſs, than 
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$12 Caſes argued and determined in the 


might have no other proviſion ? for nothing alienates (js 
aftection, of one parent ſa much, as. the other parent 
taking away the child from. under his power, and herefan 
the higheſt weakneſs to leave her daughter quite def; 
and to. the mercy of an inraged father.. It appears in the 
cauſe, that ſhe. had made a will but juſt before this time, b 
which ſhe gave the 1000). abſolutely for the child's bene 
now, what occaſion or pretence could there be for alter; 
this will ? 


[ 298 ] Mr. Glas, to be ſure, had done acts of. kindneſs . 
vately for lady Saunderſon; but at the fame time he wa 
her attorney, and in that capacity, was it not his duty tg 
let her know the abſurdity of the act ſhe was doing? [ an 
not at all clear the woman knew that this deed would abſo. 
lutely bind her; it required the {kill of a lawyer to refole 
that; for powers are given in a different manner; ſome, if 
once executed, are final; others may be executed tin 
2 The conſiderations in the deed are expreſſed to by 

ſervices, done, and favours ſhewn. 


If an attorney: Tt is truly faid at the bar, that a ſecurity obtained by an 
8 attorney, whilſt he is doing buſineſs for his client, or whilf 
ent to agree to à cauſe is depending, appears to this court in a quite diffe- 
2 A rent light than between two common perſons ; for if u 
court will either attorney, pendente lite, prevails upon a client to agree to 
ſet it aſide in- an exorbitant reward, the court will either ſet it afide in- 
tirely, or de tirely, or reduce it to the ſtandard of thoſe fees to which he 
duce it gef is properly intitled ; and this was the rule that weighed vith 
thoſe fees to me in Walmſley verſus Booth, heard May the 2d, 17%; 
which ane off and if the court did not obſerve ſuch a rule, it would expoſe 
perly iautled. eſjents very much to the artifices of attornies, eſpecal) 

me-cyverts, who are in lady Saunderſon's unfortunate ct- 


cumſtances. 


It is. true there are witneſſes which prove ſome declami- 

ans of lady Saunderſon's great regard for Mr. Glaſs; and 

that ſhe has often ſaid no body ſhould have the 1000). ei- 

cept himſelf; but then the very ſame witneſſes fay, it was 

to make him a ſatis faction for the ſums he had advanced for 

her, and likewiſe out of a confidence that he would take 
care of her daughter. | 


But, on the other hand, nothing can be ſtronger to en- 
counter this evidence, than what the plaintiff's witneſſes 
ſwear; one of them in particular, who ſaid ſhe was * 

lady Saunderſon but two days before her death, and that 
ſhe then declared ſhe had given all ta her . 


7 * of Lord Chancellor Hurd wicke. 


kicions croumttance'to ſhew that the defondarit was ob- 
{ous this deed never was intended as an abſolute convey- 
ce to himſelf, but only in truſt, is, his denying there 
was any deed at all in his cuftody, when fir William Saun- 
Alon aſked him at the time he paid him his bill. | 
The only material reaſon for his concealing it then, muſt 
je to prevent its being fifted and inquired into, lady Saun- 
&rfon being alive, who could have difcovered the real de- 
ſyn and intention of it; for the reaſon he gives in the cauſe 
z f very ſimple one, for fear of exaſperating and incenſing 
* William Saumderſon, who at that time was reconciled 
to his lady. 


There is one obſervation of the plaintiff's council which 
js very material, that the defendant has charged in his bill, 
b much for peruſing the draught of this deed, which he 
would never have done, if he had looked upon it as a vo- 
untary preſent to hürnſelf; and therefore this circumſtante 
lers very ſtrongl/ that he conſidered it merely as a truſt. 


Lady Saunderſon died in June 1538; the daughter in 
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temanded the 10007. of fir William Saunderſon, by virtue 
of this deed, was not written till about a year.and half after 
er deaths. In the beginning of it, he ſays, Your lady 


jours and her child, and being likewiſe ſenſible of the ſer- 
fices I had done her, and the favours ſhe had received from 
me, did execute, &c. | 


wuſt import ſome truſt relative to the act of the deed, for 
lhe benefit of the child; and at the ſame time a c 
bon to him for favours and ſervices : this latter part mate- 
ily falls in with lady Saunderſon's declarations of her 
wing ſecured to Mr. Glaſs the feveral farns he had advan- 
upon her account, | 


What is the reſult of the whole, but that here is a plain 
mult intended for the daughter, mixed and coupled with a 
<4 RY for the defendant, far ſums advanced, and ſer- 
es done, and a ſecurity to him at all events, i ir William 
Kunderſon ſhould refuls to pay him ; and after the defen- 
at was ſatisfied, the r for the 4auptiter; nor can 
is tranfaRtion be any other way geconciled with the decla- 
mor of lady Szynderſon, , | 


This way of conſidering the caſe, makes it . 
avis 
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April following ; and the defendant's letter, by which he 


taving.a confidence in my honour and integrity towards 


Now, truſt and confidence are convertible term, and 


Caſes argued and determined in ibe 


able, with reaſon; the other makes ĩt abſurd, and the a8 f 
a weak woman. 


The conſequence of my opinion will be this; if there ] 
are any ſums I are juſtly due to the defer. Pea 
dant, the deed, in the place, ought to ſtand as 2 ſecurity 478 
for that ſum, whatever it is; but the ſurplus muſt be deemed Wi 
to be a truſt for the child, who being dead, the plainif 
though he has not adminiſtred, is legally intitled to, by WW , 
her death it devolves upon him; and this decree is exagly um 
confarmable to the directions my lord Talbot gave in the will 
caſe of Proof verſus Hines, Caſes in the time of hy 5 
Talbot 111. a lat 
Man 
[ 300 ] | Nicholls verſus Judſon, at the Rolls, May 243 1742. | It 
CA 216, FYNE William Lowe, to reward the good ſervices of nn 
W. L. gave A. Ann Manſell, who had lived with him a great number he fa 
M. a ng of years, gave her a bond in 1728, in the penalty of '600l. Ml. 
9 for payment of 300. and intereſt, on a day fixed; and in . dre 
and in 173 1731 paid her 100. part of the 300. and all intereſt; in d M 
d her raced, 17 36 he 7 his will, and thereby, among other legacies, 
his will, and " gave ta Mr. Mangenis all his meſſuages, lands, &c. ia By 
gave all his , in the pariſh of W. to hold to him, his executors, &, thoug 
_ 1 — or two hundred years, upon truſt out of the rents, &c, 4 
hundred years, by mortgage or fale, to levy, raiſe, and pay to Ann Man- 
upon truſtto ſell, within two years after his death, 2001. and ſubject u 
* 08 term, he deviſed the ſame premiſes to the plaintiff and te tel 
years after his His heirs ; and alſo deviſes other lands to the ſame trultee beter 
death, to A. M. for three hundred years, upon truſt to pay 200/. to Ann An 


5 woe dr pl oy Manſell, within one year after his death; in other parts of 
lands to he His will he gave her plate, linen, &c. and other perſom 
ſame truſtee for legacies. ent: Sete | 

three hundred "BFA | 

years, on truſt to pay 2001, to A. M. within one year after his death; the executor of L 
paid ſome part of the bond to A. M. in ber lifetime; the bill prays that the legacies may be 
decreed a fatisfaQtion of the bond, and that her executor may refund what he bas receive 
in part payment thereof; the maſter of the Rolls held this to be a contingent legacy; for! 
the legatee had died before the time of 8 it would have ſunk in the land, aud i 
the rule of ademption not extending fa far as to take in a contingent legacy, this is pot 3 | 
tisſaction of the 12 197 . | FI 


The executor of Lowe paid off ſome part of the dont 
to Ann Manſell in her lifetime. | 
The prayer of the bill is, that the legacies deviſes by! 
will of William Lowe to Ann Manſell may be decreed 
ſatisfaction of the bond; and that the defendant Judi 
who is her executor, may be direged to refund ſuch (un 


Tine of Lord Chancellor Hardwicke: 
as he has received in part payment of the ſaid bond from 
the executors of Lowe. 


For the defendant Judſon were cited, Cuthbert verſus 
Peacock, 1 Salk. 155. Atkinſon verſus Webb, 2 Vern. 
418. Chancey's caſe, 1 P. Ams. 308. Eaſtwood verſus 
Winke, 2. P. //ms. 616. 


Maſter of the Rolls. The queſtion is, Whether two 
ums of 2007. and 200. deviſed to Ann Manſell, by the 
will of Lowe, and to be raiſed upon the teſtator's real 
efates by different t:rms of years, ſhall be conſidered. as 
+ ſatisfaction of the debt due upon the bond to Mrs, 


Manſell. 


It was objected by the council for the plaintiff, that this 
i not in the nature of a legacy, for that there is a diffe- 
rence in the expreſſion of the will; for in ſome inſtances 
he fays expreſsly, I give ſuch things to the ſaid Ann Man- 
fl, as plate, linen, &c. but as to the 200/. and 2001. it is 
direction to truſtees to leyy, raiſe, and pay the ſaid ſums 
to Mrs. Manſell. 


But it is anſwered very clearly by this obſervation, that 
though the money is to be raiſed by the truſt-eſtate, yet it 
z the gift of the teſtator notwithſtanding z for it would 
tave been ablurd to have ſaid that the truſtees ſhould 
ave, for that would have made them the donors, and not 
the teſtatorz and therefore there is no manner of difference 
between a direction to truſtees to pay, and a gift. 


And though the general rule is, that a legacy which is 
eater, or as great as the debt, ſhall be taken to be a ſa- 
h&tion, and is too well eſtabliſhed to be ſhaken now; 
Jt, in late caſes, where there are circumſtances, or a pre- 
lumption that the teſtator's intention was not that the le- 
ſhould be in ademption of the debt, the court have 
ant againſt the rule, ſa far as to hold it not to be a 


WStQion, 


$0; in the preſent caſe, the teſtator's directing that the 
ol. and 200/. ſhould not be paid till one or two years 
ler his death, is a very conſiderable circumſtance 
L favour of Mrs. Manſell, and ſhews ſtrongly, that 
| intent of the teſtator was not that it ſhould go in ſa- 
Moon of the debt, for the bond was payable imme- 
ately, and the teſtator had no right to ſuſpend the pay- 
nt of a debt, though he might ſuſpend his legacy; and 
'S 1 


You, II. 
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There is no 
manner of dif. 
ſerence between 
a direction to 
truſtees to pa 
and a gift; the 
teſtator is equal. 
ly the donor in 
both caſes, 


Though it is a 
rule, that a le- 
gacy greater, or 
as great as the 


debt, ſhall be 


taken to be a 


ſatisfaction; yet 
where there is a 
preſumption 
the teſtator's in- 
tention was 


otherwiſe, the court in late cafes have leant againſt the rule 


Though execu— 
tors have a yeer 
to pay legacicsy 
yet that docs 
not extend to 
debts, but they 
are liable to be 
ſued the mo. 
ment aſter the 
teltator's death. 
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316 Caſes argued and determined in the 


though executors have a year allowed them to pay | 

yet that does not extend to debts, but they are liable * 
ſued the moment after the teſtator's death; ſo that the pv. 
ment of theſe legacies at a future time is extremely mate. 
rial, and takes this caſe out of the general rule. 


| Beſides too, I am inclined to think this is a contingent 
legacy; for the truſtees being directed to pay it within tuo 

s and one year, does not oblige them to pay it ſooner: 
and if the legatee had died before the time of payment, i 
would have ſunk in the land, for the benefit of the plain. 
tiff, according to the ſettled rule of this court, with regard 
to legacies charged upon land. Vide Pawiet's cafe, 2 Vert, 


66. Stapleton verſus Cheales, Preced. in Chan. 217, 0 
uke of Chandos verſus Talbot, 2 P. ms. box. Hal 
verſus Terry, November 8, 17 15 1 Tr. Arhyn Ry, — 
502. Prowſe verſus Abbington, Eaſter term 1738, 1 Tr, 47 
Athyns Rep. 482. | | 
And as the rule of ademptions has never been carried *y 
ſo far as to take in a contingent legacy, I muſt decree f oo 
the defendant, that the devife of the 2001. and 200l. is n cle 
a ſatisfaction of the bond. | | Fi 
| woul 
D 302 ] The Mayor and Corporation of York ver/#s fir Lion We 
Casz 217. Pilkington, May 14, 1742. WU 
Whilſt ſuits are, HE plaintiffs claim the ſole right of fiſhing in tt T} 
NN river Ouſe ; the defendant claims a right likeuiſe Wi gm 
dict the deſen- A bill and croſs-bill were brought, to eſtabliſh their {eye "FY 
dant's agent at rights. x 
the ſeſſions, | . 
where they themſelves are jud es, for a breach of the 2 Lord Hardwicke made L 
order to reſtrain the plaintiffs from procceding at the ſeſſions, till the hearing of the caul 


and further order. 


While theſe ſuits were depending, the plaintiffs caule 

the agents of the defendant to be indicted at York ſeſſion 

. where they themſelves are judges, for a breach of 
peace, in fiſhing in their liberty. | 


A motion was made on behalf of the defendant, to fi 
the proſecution. F 


There is no re Lord Chancellor. This court has not originally, 
— 12 er ſtrictly, any reſtraining power over criminal proſecution 


proſecutions in and, in this caſe, if the defendant had applied to 1 
ghis court. attorney-general, he would have granted a nol: proſequ: 


For when 2 complaint is grounded on a civil right, for The attorney- 

which an action of treſpaſs would le, the attorney-general — of _— 
. . rants a NOIL 

of courſe grants A nali pr oſequt. | | — to a 

| criminal proſecution, where an action of treſpaſi will lie. 


This is a complaint merely for fiſhing in the river, with- 
gut any actual breach of the peace, which the mayor and 
corporation ſay, is a treſpaſs upon them, If it could be 
made appear at law, that the plaintiffs were both judges 
nd parties, it might come out to be coram non judice, but 
but it might be difficult to make out this. 


If adions of treſpaſs had been brought ei er armis, Pendente lite 
this court would have ſtopped them ; but though I cannot here, this court 


0 8 . 5 would have 
al want an injunction, yet I may certainly make an order ſtopped an ac- 
„bon the proſecutors to prevent the proceeding on the tion of treſpaſs 


indictment. vi et armis. 
duppoſing it was a ſuit for a right of land where entries 4 303 


had been made, and the bill was brought to quiet the poſ- where a billis 
„ ſeſſion ; and after that they prefer an indictment for a for- — to = 
poſſeſſion, — 


cible entry, which is of a double nature, as it partakes of P9700 

z breach of the peace, and is alſo a civil right, this court plaintiff prefers 
yould certainly ſtop the proceedings upon ſuch indictment. en indictment 
Where parties ſubmit their right to the court, they have t r forcible 
tertainly a juriſdiction, and may interpoſe. 


In 
_ will top the 
proceedings upon ſuch indiQtmentg 


Therefore I will make an order, to reftrain the plaintiffs 
tom proceeding at the ſeſſions, till the hearing of the 
auſe and further order. 


Lockwood and others verſus Ewer, May 14, 1742. Car 218, 


HE bill in this caſe was . by the plaintiff as The repreſents- 


N ive of fir T. 
repreſentative of fir Thomas Cooke, to redeem the — * * 


um of 2500/. Eaſt-India ſtock, transferred to Mr. Ewer deem 2ool. 
te 1ſt of April 1708, for the ſecuring the ſum of 2000. E**1ndn 


: . ſtock, trans fer- 
ad intereſt at 6/. per cent. Mr. Ewer having executed a 5 the de- 


kleazance, whereby he obliged himſelf to retransfer the Fendant the & 
ſock on payment of the 2000/. and intereſt on the 2d of 2 ; 
Juy following. 20001. and in- 
| | tereſt at 61. per 
T to be tranferred on payment of principal and intereſt the 2d of July following. Sir 


C. died in 1709, the ſon brought this bill in 1729. Lord Hardwicke refuſing to decree a 
Wwption, diſmilled the bill. , my F 


0 


Tt a Ws 
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318 Cafes argued and determined in the 


Sir Thomas Cooke died in 1709; his ſon the furviring 
executor has brought this bill to redeem in 1729. | 


Not nereſſary to Lord Chancellor. This is a very plain caſe for the de. 

— N A fendant. In a mortgage of land, a bill of forecloſure 

mortgage of Ought to be brought, but on a mortgage of ſtock it is not 

ſtock, neceſſary, and therefore a ſtrong reaſon for the mortgagor's 
departing from the right. 


7 hanger war The admiſſion of a co-defendant to the addantage of 
* 1 plaintiff will by no means better the caſe, unleſs the 
tage of the plain- plaintiff had entered into proof, by which he would infer 
os won ſome other kind of evidence to account for his coming i 


better, late to redeem. 


It would be of miſchievous conſequence if I ſhould de. 

- cree a redemption in this caſe, for the bill would never 
have been brought if the Eaſt-India ſtock had not incre- 

| ſeed in value, which is merely an accident, and could not 
0 304 ] be foreſeen at the time the mortgage was made, and there. 
fore is very far from being any inducement to decree a 
redemption. His lordſhip diſmiſſed the bill. 


— 


Cann 219. Trodd verſus Downs, May 18, 1742. = 
Whatever DAM CHURCHER-devifed all his farms and Jank Yi ier 
4 1 ＋ to truſtees and their aſſigns, for and during and unti i un 
Will relative to his kinſmen Rogers and Bonny ſhould attain their ſeven I being 
copyhold lands, ages of twenty-one, in truſt that my do in the mean ah 
ny . time receive the rents and profits for the uſe and beneſt, N 
was no ſurren- and towards the maintenance of Rogers and Bonny; ad” 
der, for nothing after they ſhould attain their reſpective ages of twenty. oe, If 
e . then to the ſaid Rogers and Bonny for their natural eus, 
will paſs it in without impeachment of waſte ; and from and after tei bing 
we” deceaſes, to the uſe of the heirs of the ſaid Rogers ma Later 
Bonny for ever, as tenants in common, and not as jon * 
tenants. | That 
Part of the premiſes were copyhold, and the reſt fret M:te 
hold; the teſtator ſurrendered the copyhold to the uſe c clue 
his will : Bonny, one of the deviſees, attained his 7 r, 

twenty - one; and by leaſe and releaſe of the 31ſt of Ma 


and 1ſt of June 1740, conveyed his moiety in the free — 
hold 2 21 his fler * heirs, who married 
plaintiff; and afterwards Bonny deviſed his copyhold Jand 
in like manner, but made no ſurrender thereof. Bonn 
is dead; the queſtion made in this cauſe is, n 


Time of Lord Chancellor Hardwicke. 


deyiſees Rogers and Bonny ſhould take as jointenants, or 
tenants in common ? 


" Lord Chancellor. There are two points in reſpect of 


the copyhold: % 


- > Firſt, Whether the deviſe in the will of Adam Churcher 


amounts to a deviſe of land in jointenancy, or a tenan 
in common. Secondly, if a jointenancy, whether there 


has been & ſeverance of that jointenancy before the death 


of Thomas Bonny. 


I am of opinion the truſtees took nothing at all in the 
inheritance but a chattel intereſt, till the ce/fuigue tru/ts 
tained the age of twenty-one, or the ſurvivor of them 


attained that age. The trult is to apply the rents and pro- 


fits towards the maintenance, &c. and on their reſpectively 
attaining twenty-one, is deviſed over. Therefore I am 
of opinion, if one of them had died, ſurviving the other, 
who had not attained his age of twenty-one, all the pro- 
fits muſt have been applied to the maintenance of the 
ſurvivor. - This being the conſtruction of the firſt clauſe, 
vill throw a great deal of light upon the ſubſequent clauſe, 


Asto the latter, I am of opinion it is a deviſe of a remain- 


(er of a legal eſtate, and not of a truſt; for the truſt, as I ſaid 


before, was only a chattel intereſt ; for it is to Rogers and 
Bonny there is a deviſe for their natural lives, &c. This 
being ſo, conſider the intention of the teſtator; his inten- 
ton was plain, that Rogers and Bonny ſhould be tenants 
for lives, and therefore adds the words without impeach- 


nent of 1wa/te, 
If that intention had not been controlled by a rule of 
an, they had been moſt clearly tenants for life, which 


kings it very near the caſe of Tuckerman verſus Jeffereys 
Later term 6 Ann. Holt's Caſe 370 *. 


In 1 Co. Rep. 104. it is laid down as a rule of law, 
That when the anceſtor by any gift or conveyance takes an 
fate of freehold, and in the ſame gift or conveyance an 
late is limited either mediately or immediately to his 
ſtirs, in fee or in tail, that always in ſuch caſes, the heirs 


IT 


* 


* There a man deviſed his eſtate to his two ſiſters Jane and Elizabeth 
diaz life, equally to be divided between them, and after the deceaſe of 
em 10 the heirs of Jane. The court held that Jane and Elizabeth were 
Menants during life, and the fee to the heirs of Jane, but not to take 
dug Elizabeth's life, | | 
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are words of limitations of the eſtate, and not words of 
purchaſe, and the words impeachment of waſte are rejected. 


But then the queſtion is, Whether this ſhall over. rule 
the plain intention of the teſtator ? for I have ſhewn i 
was not his intention that they ſhould have the joint 
inheritance. 


Where the rule of law will let the intention take place, 
it ſhall have its effect, vide Barker 1 Gyles, 2 ns. 
283. before lord King, and afterwards in the Houſe of 
Lords, Bliſſet verſus Cromwell and others, 3 Lev. 373 
there by force of the words, equally to be divided, it was 
held a tenancy in common, and the words longer liver of 


them rejected, 


This caſe differs from that, as T am of opinion, upon 
the conſtruction of the firſt clauſe, that the whole profits 
will go and furvive for the education and maintenance of 
the ſurvivor till twenty-one : now it would be abſurd to 
think that the teſtator would give the whole profits to be 
applied for the maintenance of the ſurvivor of cfuiqu 
truſt, and yet that the moiety, after the ſurvivor attained 
twenty-one, ſhould go to the heirs of the deceaſed ce/tui- 


gue truſt. 
But then the freehold is ſevered by Bonny's deed of 
conveyance, and muſt have its effect. 


But as to the copyhold, it is not ſevered, for nothing 


can ſever a legal eſtate, but what will paſs it in a law; and 


here has been no ſurrender of the copyhold ; and whatever 
words there may be in the will, relative to the copyhold, 
can have no effect; © and therefore I declare that the de- 
« fendant John Rogers is intitled to the copyhold eſtate in 
« queſtion, by ſurvivorſhip during his life, and to the in- 
„ heritance of one moiety thereof; and I do dirrct an c- 
<« count to be taken of the rents and profits of the fre- 
<& hold and copyhold eſtates of Adam Churcher, to the 
c death of Thomas Bonny; and decree, that the balancs 
ebe divided into two moieties, and that one monty 
« thereof be paid to Martha the wife of the plaiutiff John 
C Trodd, and executrix of her brother Thomas Bonny; 
and the other moiety to the defendant John Rogers; 
<« and I alſo direct an account to be taken of the rents and 
<« profits of the ſaid freehold eſtate, accrued ſince the deatl 
* of Thomas Bonny ; and decree that one moiety of what 


& ſhall be coming on the account be paid to the plinth 


- 


3 SIRE =q 4 


; 'S 
2 2 


the 
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4 and that the freehold eſtate be equally divided between 
« the plaintiffs and the defendant John Rogers, and that 
« a commiſſion do iſſue for that purpole.” 


Jackſon vr ſus Butler and at hers, May 24, 1742. Cann 220, 


PHE. bill was brought againſt the defendant Butler, for Mortgages were 
refuſing to deliver deeds, the one a mortgage, and the bung Butler's 


other an aſſignment of a mortgage, which were put into _—_—— 
his hands, in order to renew the principal and intereſt, and cipal and in- 
who had abuſed his truſt, by pawning them to one Spring tereſt. who 


r 100l. for which Butler likewiſe gave a note in his own en. 


' Spring for 1001. 
name for the payment, and took a note alſo of Spring to Sp * 
return the deeds upon payment of principal and intereft on 2 hol Tan 
the rool. | as = 228 
mu 0 
r to have no pro he could not avoid decrecing Spring to deliver the deeds 
De Nat, and a pre pork to his remedy at law againſt Butler, 


Lord Chancellor. The plaintiff might have had as A bin here for 


ation of trover, but then he could only have damages for he — ag * 


the detaining, but not the deeds themſelves, and therefore is per; ſor in ac- 
proper in bringing a bill here for the recovery of his deeds. — _ 2 
could only have damages for the detaiser. 


There ſeems to be little or no defence inſiſted on for the [| 307 1 


defendant Butler; and indeed a ſervant who has plate under 
his care, and who may commit felony of that plate, as he 
has neither a general or ſpecial property, might full as well 
juſtify the raifing a ſum of money for his own uſe, by im- 
poling it upon the lender as his property, which is a ſtronger 
caſe than the preſent, as plate may have no mark upon it; 
but it is impoſſible the defendant Butler could 4npoſe upon 
mach for, by the deeds themſelves, he muſt appear to 

ve no pro 3 and even ſuppoſing it to be an attorney, 
who had desde delivered to hin, unleſs there 1s a bill due 
b tum from the perſon who delivered them, he cannot 
Juſtify detaining them, 


The defendant Spring not appearing to have acted diſ- 
honeſtly, but indiſcretely, was decreed to deliver the deeds 
o the plaintiff, but without coſts, and left to his remedy at 

v againſt the defendant Butler, upon the note for Lool. 


Trelawney 


322 'Cafes argued and determined in be 
Casz 221. Trelawney verſus Booth, before lord Hardwicke. 11 
1 | the. Aer Petty and Pater, June 2, 5 7 
— peer on "P22 plaintiff, at the requeſt of Mr. Booth, lent him 
* af- 5ool. upon a note only, which he was encouraged to 
furance legt“ do, on Booth's affuring him, by letter, he was very ſafe 
bim 4oool. by for an aunt of his, by her will, had left him 400o!, which 
ils ro died 4 the court of Chancery had decreed him ; but Booth dying 
83 ſoon after, and the repreſentative refuſing to pay the 500/ 
tives refuſed to the bill was brought againſt him for the money; the de. 
pay (28 0 06 tendant made it appear in the cauſe, that the 40000. was 
Girefed % be not merely as a pecuniary legacy, but directed to be laid 
laid gut in land, out in land, and ſettled upon Mr. Booth in fee; and the 
21 web decree having purſued the will, lord chancellor was of opi- 
Hard wicke ſaid nion to diſmiſs the bill; but ſaid, at the ſame time, it wa 
it was a by” a very cruel caſe, and yet the plaintiff can have no relief, az 
ane _ it is the eſtabliſhed rule of the court, that money deviſed to 
viſed to be laid be laid out in land, ſhall be conſidered as land; and therefore 
out in land, is he could not break through it, notwithſtanding the par- 
3 lain. ticular hardſhip of this caſe, ſo as to let in a ſimple contrad 
„the plain - ; 
tiff can have no creditor upon money ſo deviſed. 


remedy. 


[ 308 J Lord George Beauclerk verſus Mifs Dormer, heard a 
| Powis Houſe, June 17, 1742. 


Casz 222. 


R. by his will HE queſtion in this cauſe aroſe upon the following 
ſays, I make P. will of general Kirk, dated January 1, 1742. 


my ſole heir 
and executrix, and if ſhe dies without iſſue, then to go to lord George Beauclerk : D levied 
a fine, and ſuffered a recovery of the real eſtate, and inſiſts he has abſolute right both to the 
real and perſonal eſtates of the teſtator, and not obliged to account: lord Hardwicke held, 
the limitation over was void, and cannot be confined to the defendant's dying without iſe 
living at the time of her deceaſe, and diſmiſſed the bill. 


„ Miſs Dormer I make my ſole heir and executrix ; if 
* ſhe dies without iſſue, then to go to lord George Beau- 
« clerk ; he to pay lady Diana Beauclerk 5000!/. to bay 
„Gibbs and her grand-daughter 100. each, and Mi 
« Dormer to keep the old woman; he then gives all hs 
clothes to one ſervant ; his horſes to another; and pe- 
6. cuniary legacies to all the reſt ; and the will was ſigned 
« by him, in the preſence of three witneſſes.” 


The bill is brought in order to have an inventory from 
the defendant upon oath, of all the perſonal eſtate of Kirk, 
and that the plaintiff's intereſt in the perſonal eſtate may bs 
eſtabliſhed by a decreee of this court, and that the inventory 
may remain as an evidence of the perſonal eſtate, in caſe«It 
contingency ſhould happen, on which the plaintiff becomes 
intitled. The 


Time of Lord Chancellor Hardwicke: 


defendant has levied a fine, and ſuffered a recoy 
Ae, 2, inſiſts that ſhe has an abſolute — 


obliged to account. 

Mr. Noel, for the plaintiff, cited Donne verſus Merry- 
rel#* heard the 22d of October 1734, and mentioned in 
dabbarton verſus Sabbarton, Stanley verſus Lee, 2 P. 
#44. 618: Atkinfon verſus Hutchinſon, 3 P. Wms. 2.58. 
Forth ver/uus Chapman, 1 P. Vms. 663. Sabbarton verſus 
Sabbarton, Caſes in the time of lord Talbot, 55 & 245. 
Mr. Clark, of the fame ſide, cited 1 Leon. 28 5. Lee's 
ſe, Higgins verſus Dowler, 1 P. Vnt. 98. © 
What was chiefly infiſted on by the council for the 
pkintiff, was the intention of the teſtator, that if the de- 
fndant died without iſſue living at her death, that then 


ooo. to lady Diana Beauclerk. 


Lord Chancellor. There is no doubt as to the inten- 
fon; but then the queſtion will be, Whether the dying 
mthout iſſue is to be reſtrained to the tine of her death, 
«at any time indefinitely ? ESR JET 

Mr. Murray, of the fame fide, cited caſes to ſhew that 
de vulgar meaning of the words, dying without iſſue, 
which is leaving no iſſue at the time of the death, has al- 
"ys been regarded by the court. Nichols verſus Hooper, 
P. Wis. Fe. Pinbury . verſus Elkin, 2 Vern. 758. 
Target verſe aunt, 1 P. Vin. 432. Whitmore verſus 
Weld, 1 Fern. 326. 2 Vent. 367. 2 Ch. Ca. 167. Bellaſis 
n Uthwatt, 1 Tracy Athyns 426. | 
Mr.. attorney-general, for the defendant, inſiſted, that 
le whole real and perſonal eſtate is given to Miſs Dormer, 
there is a failure of iſſue generally; and if it had ſtood 
bly upon the word /o/e heir and executrix, there can be 
doubt but Miſs Dormer would have been intitled to the 
Mute property in both. | 

tle cited caſes that were ſubſequent to thoſe mentioned 
the plaintiff. 

Green verſus Rodd, June 21, 1729, before lord chan- 
por King: the teſtator there directed his whole perſonal 
Nate ſhould 'be turned into money, and placed out at in- 
8 in the firſt place, to the uſe of his ſiſter Ma; and 
 cale his ſiſter died without iſſue, then my will and 
wang is, that the money directed to be put out to 
Wet, ſhall be divided between my two other fifters, 
Yor, I, : Uu Tereſa 


both to the real and perſonal eſtates, and that ſhe is not 


ud George ſhould take, ſubject to the payment of the 
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Tereſa and Frances, after the death of my ſiſter May 


teſtator, that the firſt taker ſhould only have an eſtate for 


on all hands, the teſtator intended Miſs Dormer ſhoug 


Caſes argned and determined in the 


aforeſaid. 


Sir Joſeph Jeykyll held the bequeſt over to be too te. 
mote, and therefore a void limitation. 

* Milward verſus Milward, February 1, 1734, before 
ſame maſter of the Rolls. TO | ns * 
One Milward made a nuncupative will, diredting, tha 
all his mortgages and debts ſhould go to his ſons John and 
Samuel, paying 1001. each; and in caſe either of them 
ſhall die without iſſue, his part thereof ſhall go to my wife, 
and my two othet ſons. 


His honour was of opinion, in the firſt place, that this 
was a tenancy in common, and not a jointenancy; and, in 
the next place, the limitation to the wife, and other ſong, 
was too remote, and therefore void, : 


Mr. Brown, on the ſame ſide, cited Richards verſu 
lady Abergavenny, 2 Lern. 324. Clare verſus Clare, Caſs 
in Chan. in the time of lord Talbot, 21. in order to ſhey 
that this limitation is to the defendant's iſſue generally, and 
the remainder to lord George conſequently void, as being 
too remote. | HIS 

As to the current of caſes upon this head, the former, 
he ſaid, went too far one way, and of late quite the con- 
trary ; but there is not one of the modern caſes, where 
there are not ſome words which ſhew the intention of the 


termi 
fe, and therefore qualified the general eſtate, which the 


words would otherwiſe have given. Love and Windham, 
I Sid. 450. t 


Mr. Ord, for the defendant, ſaid, all the caſes cited f 
the plaintiff are truſts, in which the court lay hold of an 
minute circumſtance to ſupport the intention. It is alloue 


have an eſtate · tail in the real eſtate ; and unleſs it is Kkewik 
conſtrued to give him an eſtate- tail in the perſonal, the word 
will be inconſiſtent, and have two different meanings; bu 
the conſtruction we contend for, gives the words an um 
form and conſiſtent meaning, | 
Mr. Noel, in reply, faid he did not apprehend that o 
general rule is to be laid down in theſe caſes, but the cc 
will, in each particular caſe, put ſuch conſtruction as . 
beſt ſuit with the teſtator's intention. That there are cf 
cumſtances here which ſhew the intention of the teſtator" 
to confine the bequeſt to lord George Beauclerk, v9 


OBESE SSE>SFEESTSE 
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M Dormer's leaving no iflue at the time of her death; 
and laid the greateſt eſs upon the word then, if ſhe dies 
without ue, then to go, &c. as referring to a dying with- 
out ifſue, at the time of her death. It does not follow,” if 
the court ſhould be of opinion the teſtator has uſed ſuch 
words with regard to the real eſtate, as will not take effect 
according.to his intention, becauſe repugnant to a' rule of 
hy, that therefore his intention ſhall not prevail with re- 
nrd to the perſonal eſtate. 


Lord Chancellor. There are a great variety of caſes 
upon the head on which this ariſes, of contingent limita- 
tions upon perſonal eſtate; and as they have grown up to a 
ery large number, they have admitted of many niceties, 
nd different determinations. | [ 311 ] 
The fir queſtion is, Whether there is any particular 
circumſtance in this caſe that can confine the words to 4 
hing without iſſue at the time of Miſs Dormer's death? 
the caſes which have been cited are moſt properly appli- 
cable to this queſtion. I am of opinion, that though there 
xe ſome words which look this way, yet, in point of 
uu, they will not admit of this conſtruction. Ens ls he 


The word then, indeed, firſt occurred to me, but I do g'2mmatical | 
not recollect any caſe that has turned upon this word — 3 * 
merely ;\ for then, in the grammatical ſenſe, is an adverb but in limita- 
of time, but in limitations of eſtates, and framing contin- N 
xencies, it is a word of reference, and relates to the de- and relates to 
termination of the firſt limitation in the eſtate where the the determina- | 
ntipgency ariſes. 298 1 
In the caſe of Pinbury ver/us Elkin, the words were, the eſtate, 1 
i ſhe ſhall die without iſſue by the ſaid teſtator, then after 0 
der deceaſe 80. ſhall remain to the teſtator's brother. 1 
Lord Macclesfield did not lay any ſtreſs upon the word | 
len, but oonſtrued the words after her deceaſe, in the | 
ame manner as if it had been at her deceaſe, and ſo re- | 


alive ig the death of the party. 5 6 uf 
And if the court here was to lay any ſtreſs upon the 
word ghen, it would be going a great deal too far, for it 
$0 ambiguous to be taken as an adverb of time; and 
lerefore. in this caſe does not aſcertain the point of Wi. 
me, but is merely relative to the determination of the limi- 

Won to Miſs Dormer, and the contingencies, taking place. q 
Wah regard to lady Diana Beauclerk's 50001. ſome- y 
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ſonal to her, and by way of proviſion: as a 7 
: UA portion 9 


326 Dyer ned and Aklrrmiutld in he 
portion, and not to ariſe unleſs lady Diana ſurvived 
5 for then, indeed, 2 Nod e ace 
drawn from thence to ſhew the teſtator's meaning was to 
confine” the dying without iſſue of Miſs Dotmer to the 
time of her death. 5 on ä 


But this being annexed by way of condition to the de. 
viſe to lord George, makes it a yeſted legacy, and tran. 


miſſible, though not payable till a future time, which takes q 
22 all the argument that might be raiſed from its being q 
U 312 ] perſonal to her only, for a death before the continge 8 
happens, will not defeat the legacy; and fo laid down in 
the caſe of King and Withers, Caſes in Chan. in the time | 
of lord Talbot 117. | | | 
Thus much as to the words of limitation and condition | 
annexed, | th 
Lord Chancellor then afked the counſel, who they un- 2 
derſtood by tlie d woman in this will ; and they agreed 2 
on both ſides that it muſt be Betty Gibs, mentioned in the | 
preceding words; then faid he, I take the 5000. to be the Bi be 
only contingent legacy: but if this to the old woman had ; 
been to ariſe upon the ſame contingency, I ſhould have 
thought the words, Miſs Dormer to keep the old wan b 
during her life, would have ſhewn very plainly that the te. Le 
tator's intention was, that this legacy and the preceding ones P 
ſhould take place at Miſs Dormer's death; but now I mult WW the 
conſtrue the 100/. to Betty Gibbs as a legacy payable im- WW iſue 
mediately, and muſt neceſſarily have the fame conſtruction .. | 
with the legacies that f6llow, videlicet, to one ſervant his 100 
wearing apparel, and to another his horſes, which it would * 
be abſurd to ſay muſt wait the death of the defendant. b 
The ſecond queſtion is, whether a limitation over d 4.4 
perſ6nal eſtate, after the death of the firſt taker without iſſue leave 
generally, is a good limitation? 6 19. 60 kid, 
A limitation It has been allowed, that if taken fo as to include iſſue be. a 
over of perſonal in infnitum, then the limitation over is void as to real, buff pithc 
death of the A difference has been attempted as to perſonal chattels WW '.. - 
firſt taker with- this is the very time where it has been contended that GW 
rally, in id. limitation over of a perſonal thing, is to receive ſuch BF” T4 
conſtruction by the court as to mean a dying without ma tune, 
at the death of the party, notwithſtanding there are NF 
words in the will that indicate this to be the teſtator's uff 
tention. ef HER * 
The firſt caſe of executory deviſes was Matthew Man . 


nings, 8 Co. 95. afterwards came Lampet't caſe, oy 


Nn of Lord Chancellor Hardwicke, 227 


jb. K add ſeveral others, 34 [1 on terms for years; „ 

1nd partook of the kh? [3, but the dges had no notion 

W 172 it to a perſ 15 next was the duke 
af Norfolk's caſe, Select "Caf in Ch: 26. vide lord Not- 
thpharti's firſt argartient up ns contingent limitation of a 


_ Ry. 

oquity have gone further ill, and have ad- Courts of equity 
* ef th like imitations in perſonal, 35 in chattels real; wil ory os: 
but then they have declared at Ts ſans time that they perſonal chat- 
vil carry the litnitation of a perſonal chattel, or truſt of del, or truſt of 


* further than the judges have done in a caſe of legal it, no ſurther 


— —— +4 — * 
2 : « 


than the judges 
tations of terms for years; | have — =y 


the caſe of legal limitations of terms for years, 


Atkinſon verſus Hutchinſon is plainly different from 
this, though the plaintiff*s counfel infift the laſt contin- 


yg Po * 
8 - 


32 
———_ 


D ] oo er oem wo Tegan * 
A n Z An _ 


cy in that caſe 1s expreſſed as generally as the contin- * 
gency in the preſent; and taking it as a fingle i dent [ 313 ] 1 
ſetiterice, it is an mithority ; but the whole muſt be con- 3 | 
pled together, and then the words, if both die without 1 

muſt be conſtrued in the ſame manner as the court | 
25 canſtrued the former clauſe *. | ; [ 


Stanley verſus Leigh, 2 P. V. 618. has * died. 
I eannot think this an authority, becauſe the queſtio 
aroſe upon a; limitation to the ſons or daughters 9 
ray l which never took fled, as there was no 
at 


As to Farth and Chapt, I was council in it myRl According to 
10 by tlie note I took upon the back of my brief, it ap- lord Hard- . 
pers that lord Macclesfield laid a good deal of wei ght upon WARE od Chie- 
the particular perining of this will, If either * his ne- man, lord Mac- 


0 clesſield held 
phews Wiltiam.- or Walter ſhould depart this life, and 3 


ave no iſſue of their reſpective bodies; theſe words, he leave no iſſue, 
lad, muſt relate ta the time of their deaths, and it would muſt relate to 


be 2 forced conſtruction to have extended , it to a dying ia _ 4 * 


Fay iſlue generally, N teſtators two 
| n-phews Wil- 


- Kata and Walter, and could not be extended to a dying with6ht iſſue generally, 


Fe determination of the caſe of Pinbury verſus Elkin 
turned, as 1 faid hefore, upon the latter words, after her 


We. Nee 

* Mkinfon Verſus Hutchinſon; 3 Wrms. 8 Devife of a term to A. tor 
* remainder to the children A. ſhall leave at his death, and if the chil. 
ea A. die without iffor, then to B. The children of A. die without 
leaving any iſſue living at the time of their death. Lord chancellor Talbot 
adi a good deviſe over to A. 
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228 | Caſes argued and determined in ie 


deceaſe, which were conſtrued in the fame ſenſe a8 7 of 
immediately after her deceaſe. In Nicholls verſus Hooper 
1 P. Wms. 198. the words were, to be paid within 5. 
months after. the death. of the ſurvivor of the ſaid ms 
and ſon, which confine it clearly to his dying without iſſue 
at the time of his death, and therefore does not come up 
to the preſent caſe. 5 | | 
The general argument that, the ſenſe of the words dying 
without iſſue, muſt, according to common parlance, mean 
without flue at the time of his death, is only taken in as 
an auxiliary in arguing theſe ſort of caſes; and I do not 
know one inſtance where the determination has turned 


. ſingly upon this particular point. 


In the cafe of Kelly verſus Roſe, before the committee 
of council 1723, I cited the caſe of Target verſus Gaunt, 
for the ſame purpoſe as the council for the plaintiff do 
now. But the maſter of the Rolls ſaid, dying without 

0 iſſue there is meant ſuch iſſue as the firſt taker might have 
appointed, which muſt be intended iſſue then living. 


[314] On 'the part of the defendant ſeveral cafes have been 
cited, two of them in point. 


Milward verſus Milward indeed has leſs weight, be. 
cauſe there is not an exact account of it; but Green verſu 
Rod is a direct authority in point. I was council init, 
and took notes upon my brief of what the court ſaid there, 
Lord chancellor King delivered his opinion, that the main 

queſtion in the cauſe was, whether there were words in 
the will to tie up the meaning to a dving without iſſug 
living at the time of her death; which ſhews very plainly 
that he thought there could be no foundation for ſuch 
à reſtriction, unleſs it was warranted by the words of 
There are ſeveral other cafes which might be cited, par. 


ticularly the attorney-general in behalf of the gotd{miths Up 

| 2 of London, verſus Hall, before lord chancel * 

King, Trin. 5 Geo. 2. aſſiſted by fir Joſeph Jekyll and V 

lord chief baron Reynolds. Vide Fitzgibbon's Rep. Þ4 IH 
321. and Vin. Ar. tit. Deviſe, p. 103- pl. So. on 

2 Lodo But I am of opinion that none of the authorities come Wl bre ti 
—_ where up. to ſupport this point, contended for by the plaintiff's . 
it has been held, . ? 3 * via 
that a limitation of per ſonal eſtate ſhall be copfined to a dying without iſſue living 3 Fowler 
death of the firſt taker, C2 wa” 4 ; chan 


council, 


Tinit of Lord Chancellor Hardwicke. 329 
council, that ex vi termini, as this is a limitation of per- 

eſtate, it ſhall be contined to a dying without iſſue 

living at the time of the death of the firſt taker. | 


It would be of very miſchievous conſequence, and in- If chocamd--1 
troduce great confuſion, if the court ' ſhould admit of a ſhould admit of 


Jiftintion between chattels perſonal and chattels rel. en enn“ 


The third queſtion is, in what latitude and extent to _ * 99 4 
conſider this deviſe. By calling Miſs Dormer his ſole ;trouuce con. 
heir, he gives her the whole real eſtate : and according to fuſion. 

the opinion of lord Hale, in King againſt Melling, a de- 

« yiſe to a man, and if he dies without iſſue, is always 

« conſtrued to make an entail, and if the deviſe be to B. 

« and the iſſue of his body, having no iſſue at that time, 

« jt would be an eſtate-tail ; for the law will carry over 

« the word iſſue, not only to his immediate iſſue, but to 

Al that ſhall deſcend from him.“ 


The word Yue, ſaid lord Hale, is nomen collefivum, 
« and takes in the whole generation ex vi termini ; and in 
« all acts of parliament exitus is as comprehenſive as heirs 
« of the body; for where it ſpeaks of the alienation of 
«* donee, it is ſaid guo minus ad exitum remaneat. B 
pointing her executrix, Miſs Dormer is equally intitled to 
the perſonal, as there is no legacy left to her. 


What it is under this will that is to go to lord George [ 315 
Beauclerk, whether one eſtate only, or both, is very un- 
certain; to apply the words to perſonal eſtate, which, 
whether the teſtator himſelf has applied them to, non con- 
fat, would be going too far. 


Indeed, the obſervation ariſing from the condition an- 
texed, he to pay 50007. &c. is very material to ſhew it 
muſt extend to both ; and then ſuppoſing the real eſtate had 
not been barred, and Miſs Dormer had died, leaving lord 
George the 5000/. it would have been a charge upon the 
tel, as well as the perſonal. 


Upon the whole, I do not think the conſtruction con- 
tended for on the behalf of the plaintiff, is ſupported by any 
ale whatever ; and therefore, as the words of this will are 
Feral, and unreſtrained, the limitation over muſt be 
ad, and cannot be confined to the defendant's dying 
About iſſue living at the time of her deceaſe, and there- 
bre the plaintiffs bill in this cauſe muſt be diſmiſſed. x 


8 


8 


. — 


1 Vide Poſt. Saltem verſus Saltem, p. 376. In the caſe of Keilly verſus 
Wer, determined in the Houſe of Lords, upon an appeal from the court 


8 Changery ig Ireland, W. C. left and bequeathed unto his daughter — 
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3³⁰ Caſes argued and determined in ile 
Cc 23. Ex parte Whitfield, June 17, 1744: 


p HEN this petition was formerly heard, I had 
_— — doubt whether this court could, upon ex parte aps 
low meine. 7 Plications, allow a maintenance for an infant, where no 
None bor an in. gauſe is depending; for it is at the peril of the guardian in 
cauſe is depend; ſocage What he applies for maintenance, and he will be al. 
ing. It is st the Jawed according to the diſcretion he has uſed, and there. 
david of = guar- fore I directed it to ſtand over for precedents. 


ian in ſocage, 


The court upon 


9383 — Two have been left with me, in caſes which came befors bu 
888 the late maſter of the Rolls, ſir Joſeph Jekyll, July 26, jea 
1731, er How Odel, a petition for a guardian, mainte: gu 
nance, and a receiver; and there was no cauſe dependi 10 
before the court, and yet the court directed according to an 
the prayer of the petition. | PF 
The court bas This order ſeems to go too far in appointing a receiver, un 
wot . . For, {uppoſing the court, as a proper incident for a guar- inſt 
a receiver. un. dian, ſhould direct a maſter to ſee what is neceſſary for ſho! 
leſs a cauſe be maintenance, yet the court has not a juriſdiction to appoint be t 
— long à receiver, unleſs a cauſe was depending; the caſe of ideots viſe 
-— exerciſes And lunatics has been inſiſted on as a ſimilar caſe, but the had 
2s to ideots and juriſdiction which the court exerciſes with reſpe& to them, WW and 
— is a particular one, and therefore not like the preſent. he 
[ 316 ] The ſecond precedent was on Auguſt 14, 1734, ex parte 80 
Peploe, before fir Joſeph Jekyll; it was a petition to ap- been 

int a guardian, and for maintenance, and the court di- the 


rected accordingly. 
I have been looking into cafes, and find one in point, 
lady Tenham verſus Barret; there was a petition to Jord 


only child, all his worldly ſubſtance, lands, ſtock, corn, debts, and hovſe- 
hold goods, provided ſhe married by the conſent of his executors therein 
mentioned; but in caſe ſhe married without the conſent of his executors 
ſhe was to have only twenty cows and a horſe for her whole fortune; and 
after naming A. and B. his executors, be appointed, that in caſe his ſaid 
daughter ſhould die without iſſue, all his ſaid ſubſtance ſhould return back to 
his executors, to be diſtributed as he ſhouid thereafter direct. And laſtly, iq 
caſe his daughter ſhould marry without conſent, or die without iſſue, he ap» 
pointed that all his ſaid ſubſtance, &c, ſhould return back to his executors 
to be by them diſtributed in manner following, viz. to his nephew I. D. 
100], to H. G. zol. to each of his executors aforeſaid 5ol. to bis daughter 
twenty cows and a horſe only, and the remainder to be equally divid 
amongſt the children of his ſiſter E. F. The queſtion was, Whether the 
limitation over of the perſonal eſtate, after the death of the teſtator's daughtet 
without iſſue, was good ? The court of Chancery in Ireland held it wat 
aud their decree was confirmed by che Houſe of Lords here, upon the op 
nion of the judges, that the bequeſt over was to take effect on the death 0 
the daughter without iſſue chen living. Vide Fearne's Eſſay on Cont: Rem. 


c d . D . * 
dad Ex. Dev. 368 Macclesfield 


Time of Lord Chancellor Hardwicke. 
Macdesfield in December 1723, and afterwards went upon 
an appeal to the Houſe of Lords, April 16, 17243 there 
kdy Tenham, the mother of the infant, was a papiſt; tlie 
young gentleman was intitled to two great eſtates, aud to 
2 barony in fee, and therefore incumbent upon the court to 
uke care of his education, that he might be brought up a 


proteſtant. | 
The grandfather of the infant was named by the court, 
hut being very old, and refuſing to accept of it, Mr. ſer- 
jeant Baynes, as. recommended by him, was appointed 
dian: and it was further directed, that a maſter ſhould 
examine what lady Tenham would allow for maintenance, 
and whether her offer would be ſuitable to his rank; ſhe 
zppealed from this order to the Houſe of Lords, and inſiſted 
upon the guardianſhip ; after long debate, they confirmed 
brd Macclesfield*s order, except with this variation, that, 
inſtead of ſerjeant Baynes being guardian, the grandfather 
ſhould be appointed, becauſe a ſtranger was not ſo proper to 
te truſted with it: it came before the Houſe of Lords like- 
viſe upon the order made on the maſter's report, where he 
had reported 200. per ann. as proper for maintenance g 
nd the lords confirmed lord Macclesfield's order in this re- 
ſpect likewiſe. 


So here is a precedent in point, where maintenance has 
deen allowed upon the authority of lord Macclesfield and 
the Houſe of Lords, notwithſtanding there was no cauſe 
depending. 


There may be a great convenience in applications of 5 22 
in kind, becauſe it may be a ſort of check upon infants, plications is, © 
tk. regard to their behaviour; and it may be an induce- the inducement 
ment to perſons of worth to accept of the guardianſhip, of perſons of 

. - - worth to accept 

F 
men they have the ſanction of this court for any thing of the guardian- 
key.do on account of maintenance, which otherwiſe would ſhip, wherethey 


teat their own. peril ; and likewiſe of uſe in ſaving the ex- e 'h< fance. 


* 


ao ; tion of this 
Face. of a ſuit to an infant's eſtate. | court for every 
thing they do on account of maintenance, 
Woodcraft verſus Kinaſton, June 21, 1742. ( 317 ] 


A MOTION was made at the laſt ſeal, to quaſh or Cas 224. 
* ſuperſede a writ of certiorari, which iſſued out of ,, the tenor 
Ws court, to remove a plaint of replevin in the Mayor's « a record, in- 
Wart of the city of London. {tead of the re- 


cord itſelf, is 
"3 by certiorari out of an inferior court, it is erroncous, as no proceedings can be had 
You. II. X x The 
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332 Caſes argued and determined in the 


The writ was directed to the mayor and ſheriffs d 
London: We willing, for certain cauſes, to be certified 
<< upon the tenor and record of the proceſs of a certs; 
cc plaint, what was before you in your court, without = 
« writ, between George Woodcraft gentleman, and An. 
drew Kinaſton, of the goods and chattles of the ſid 
George, unjuſtly taken and detained, as it is ſaid, do 
„ command you, that diſtinctly and plainly you ſend the 
<< tenor of the record, and proceſs of the ſaid plaint, with 
<< all things touching the ſame, by whatſoever names the 
<< parties in the ſaid plaint are called, under your ſeal to u 
in our Chancery, from the day of Eaſter, in fifteen days 
© next enſuing, whereſoever it ſhall then be, and this 
« writ, Witneſs ourſelf at Weſtminſter, F ebruary 10 
<« in the fifteenth year of our reign.” | * 


Mr. Caldecot objected at the laſt ſeal that this writ wa 
bad, becauſe the tenor of the record is only directed to be 
removed, and not the record itſelf. 


Where a reple- Lord Chancellor having taken time to conſider it, faid, 


vin is in a court | BY ; 
Ann you where a replevin is in a court of record, you may remoye it 


may remove it by certiorari, iſſuing either out of the court of King's 


ic Fob 1 Bench, or this court. Theſau. Brev. 777. F. N. B. 554 


court of King's 40 edit. 
Bench, 6 EP 2 | 
this — irom As to the exception, that it is not to remove the record 


and proceſs, but the tenor, I think the writ is erroneous, 
for this reaſon ; there is a great difference between the re. 
cord itſelf, and the tenor, for this is only a tranſcript, « 
copy; indeed it muſt be literal, but ſtill it is only a tran- 
ſcript ; and as this is a certiorari to remove a record out of 
an inferior court, in order to be proceeded upon in a ſupenot 
court, it ought to be the very record, for otherwiſe, nc 


proceeding can be had upon it. 
A habeas cor- 


pus and a cer= here is a difference between a habeas corpus and a c 
tiorari differ, ftiorari, that removes the body cum cauſa, and then yo! 
tos moment og muſt begin in the ſuperior court, and declare de nove; 

and you declare ON A certiorari you mult proceed on the record as it ſtand 


de novo in the when removed. 
ſuperior. court. 3 


L 3181 There is another difference between certiarari's them 
ſelves; this preſent writ was framed, I believe, from cn 

hr ey wry tiorari's brought for another purpoſe ; for the precedent 
order only to found in the curſitors book, which I looked into, are ſucl 
uſe che record and they are in order only to uſe the record as evidence 


ny pts, for it vu tiel record be pleaded, the court cannot havel 


reco 


Time of Lord Chancellor Hardwicke. 333 


record but by certiorari ; and then the tenor, if returned, if returned, is 
i ſufficient, as evidence of the record, and will counter- ſüfficient, and 


ail the plea of 1/ tiel record; but when the record is to — ＋ 
be proceeded upon, the record itſelf muſt be returned, record ; but 
7. M B. 548. in the notes (a) Regiſter 288. b. 4 


be proceeded upon, the record muſt be returned. 


There is no difference when the proceeding upon the Whether it be 
ord is to be removed, whether it be before judgment or _—_ Jug. 
ter; in both caſes the record itſelf muſt be removed; if makes no dif. 
was not ſo, this conſequence would follow, that by ſend- _ in both 
ing for the tenor of the record, the inferior court would scheit poo” 4 io 
be tied up, and yet the ſuperior court could not proceed. emed. 


Salk. 147 & 565%. 


From theſe authorities, I think this certificate is erro- 
. tous ; and if Ldend it to the Common Pleas by mittimus, 
be this exception might be taken there, and give great delay, 


Fe The queſtion then is, Whether T ought to quaſh or ſuper- The court may 

ad, BY (de this writ ? IL am of opinion, that I cannot quaſh it, but ſuperſede a cer- 

ei guſt ſuperſede it; for I cannot quaſh but on a view of the not — 1 

Ns 8 record itſelf, and fo muſt wait for the return. This came without a view 

54-B in queſtion in the great caſe of fir Joſeph Sharp, and the of tbe record. 
mayor, aldermen, and commonalty of London, in the 

cord latter end of queen Ann's time, in the court of King's- 

Bench, A mandamus iſſued to them by corporate names, 

and, before the return, it was moved to quaſh it, becauſe 

niſdirefed, for that it ought to have been the mayor and 

Mermen only; this was argued, and the judges differed 

n opinion ; but Mr. juſtice , took an objection, that 

the court could not quaſh the writ, becauſe it was not be- 

dee them, as not being returned, and that it muſt be a ſu- 

jrrſedeas only. | 


And the whole court were unanimouſly of that apinion [ 319 ] 
i this reſpect, though they diſagreed in other points. 


Let the writ be ſuperſeded, and a procedends awarded. 


— — 


— _— — —_ —_— — 


Domina Regina verſus Paroch' St. Mary's in the Deviſes, Paſch, 
| Ann. B. R. Salk, 147. On a certiorari to return an order, it was returned, 
key quidem tenor Contr in hec verba; and it was quaſhed for this 
ſon. 


Dominus Rex verſus North, Hill. 8 Will. g. B. R. Salk. 565. per Holt 
. J. It is an error in the clerks in London, that upon a certiorari they 
urn only a tranſcript, as if the record remained below; for in C. B. thoꝰ 
Y do not return the very individual record, yet the tranſcript is returned 
Mu were the record, and fa it is in judgment at law. 
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334 Cafes argued and determined in the 
( . ' 0 | 
Ca $8 $25. ud Richards ver ſus Symes, J une 26, 1742. 0 
The court will PHE queſtion. was, Whether there is grounds enough 
No es. for a new trial? The fact to be tried in the cauſe l 
geſtion that the was, Whether Mr. George Richards gave the morgee WW * 
party was not in queſtion to the deſendant 1 7 Upon the trial, in y 
prized of order to diſcredit the evidence of one Bere, the moſt ma. Bl * 
Hence, and © terial witneſs for the defendant in equity, the plaintif ; 
therefore not brought a perſon to ſwear, that this witneſs for the defer. 
N dant was not in England at the time he ſwore to the fad : 
ies eg gener. geyetal affidavits were read upon the motion on the behalf 
” of the defendant in equity, to prove that Bere was actually b 
in England at the time he ſwore to the fact. 7 
It was inſiſted therefore by his councih that the eredit di 
of Bere being invalidated, as has been mentioned, weighed * 
greatly with the jury, and was the principal reaſon that 5 
induced them to give the verdict for the plaintiff in equity, Fo 
It was inſiſted likewiſe, that the defendant in equity was co 


not prepared to do any more than to ſupport the generi 
character of his witneſſes, or otherwiſe ' could have given 
the fame anſwer he is able to do now, if he had been 
aware of - the objection. | R 

Lord Chancellor. This is an application for a new 
trial, which comes before the court after a conſiderable 
length of time, as the verdict was given in November 
laſt. The ground for the new trial is, that the defendant 
in this court was ſurprized with evidence he is not aware 
of; and ſo he was not prepared to anſwer. it. A great 
many objections. have been made to this motion, both 
upoh general and particular reaſons. The firſt objection, 
That this is an application for a new trial, after a verdi 
found by a ſpecial jury upon a trial at bar. 


3 I do agree, that formerly ſome countenance has been 
5 * ] ſhewn to this objection, and à diſtinction taken between 
2 trials at bar, and at niſi prius, becauſe the latter are ſu- 
merly, between bordinate to the other, and therefore not of ſo ſolemn 


trials at bar a@ nature. 
and at niſi prius; + © = | | 2 | 
but in the caſe of the Queen and the Bailiffs and Burgeſſes of Bewdley, eleven judges agait 


one determined a new trial ought to be granted, 
Wo, 4 


But this point was ſolemnly conſidered upon the caſe d 
the Queen und the Bailiffs and Burgeſſes of Brwley, 1 
Wrs. 207.- where eleven judges againſt the ſingle Ar 


2 * 
S = 
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of Mr. juſtice John Powel, determined that a new trial 
ought to be granted. ap 

Another general objection was, that it is contrayy to the 
ules in the courts of common law. For it was find, t 
never à new trial there for want of the attendance of 
Wi or of a party's not being ready. The reaſon is 

ain, becauſe the iſſue there is barely drawn out upon the 
act which is to be tried, and it is impoſſible to tell, whe- 
ther a jury found a verdict upon the merits, or upon a 
difcrediting of witneſſes ;- and courts at common law might 
tt afide a verdict nine times in ten, if it ſhould be a 

und for a new trial, that one of the parties was not 
pprized of the evidence on the other fide. 


But then it is faid, and materially too, that there is a 
difference between iſſues at common law, and iffues di- 
rected by this court ; becauſe the intent of it here is only 
to inform the conſcience of the court, and. therefore not 
tied down to the ſame ſtrictneſs and regard for verdicts as 
courts of common law. 


The intent of 
direfting iſſues. 
here, is only ts 
inform the con- 
ſcience of th 
court, and 
therefore not 
tied down to 


the ſame ſtrictneſs of verditts as courts of common law. 


But, in the prefent caſe, there are no grounds for a new 
mal; the perſon who makes an affidavit on behalf of the 
defendant in equity, ſwears, that he gave Richards notice 
a fortnight before the trial, that they would on the other 
ide attempt to prove Bere abroad, which though it was 
not fo particular as to point ont the very place where they 
would him to be, yet was ſufficient notice for Richards 
o prepare to encounter this evidence. 


A notice to the 
defendant be- 
fore the trial, 
that the plain- 
tiff will prove 
a perſon to be 
abroad, though 
it does not point 
out the particu- 
lar place where, 
is ſuflicient for 


the defendant to be prepared to encounter this evidence. 


The caſe of the Attorney-general verſus Montgomery 
bas been mentioned, in which I granted a new trial, but 
upon very different reaſons from the preſent, 


I was: then aware of the inconvenience which might 
ane from granting new trials, upon the diſcovery of new 
rvdence relating to the ſame fact: but what I placed the 
Gief weight upon was, that the evidence there was in the 
lands of the relators themſelves, and there was no kind of 
danger of perjury, and therefore can be no precedent in 
the preſent aſe. 


There is another reaſon that weighs with me, that the 
ew trial is prayed on behalf of the plaintiff at law; and 
it had been better made out, I ſhould not have inclined 


[ 321 ] 


If there id evi- 


dence a plain- 


tiff is not appri- 
. 0 g { zed of, he may 
grant it, becauſe it was in his power to have been non- ſuffer a nonſvit, 

| ſuited ; aud on his com- 
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jog back to this ſyjted ; for if his council had been of opinion that there : 
_ „ was evidence that they were not apprized of, and t00 ; 
iſſue at law, not- ſtrong for them to encounter 5 they might have adviſed ti 
withſtanding him to ſuffer a nonſuit, and then he might have come fl 
the nonſult. back to this court for new directions, who would have or. 
dered another iſſue at law, notwithſtanding the nonſuit. 
c 


Upon the whole, there are no grounds for a new tria] 6 

and of extreme dangerous conſequence, to grant it merely g 

upon a ſuggeſtion that the party was not apprized of 0 
this evidence, and therefore was not prepared to give an 


anſwer. 
. : = | nd 
6 Richards Bak * 
Cas2 226. ichards verſus Baker and others, June 26, 1742. a 
The queſtion TS queſtion in this cauſe aroſe upon the words of ” 
2 3 Mr. John Richards's will, dated Auguſt 10, 17 30 af 
will, « ſo long and came on upon an appeal from the Rolls. 

„ az my wife Rar 574 | 3 | th 
n continues a widow, and no longer,“ are to be confined to the teſtator's houſe at Edmon. : 
ton, or to be extended to the whole that was deviſed to her ? Lord Hardwicke held, that the IS 
houſehold goods, furniture, plate, linen, and china, were put under the ſame reſtiiction 2s WI 
the houſe itſelf; but that the jewels, coach, chariot and coach-horſes, were the wile's l7 
abſolute property. "1 


The teſtator gave 20008. to his wife Dorothy Richards, he 
to be paid in ſix months after his deceaſe ; and then ſays, * 
J do alſo give and bequeath unto my dear and loving wife, ho 
all my houſehold goods, furniture, plate, linen and china, 
in my houſe at Edmonton, wherein I now dwell, or to 

the ſaid houſe belonging; and alſo the ſaid houſe, gardens, th 
field and land thereto belonging, ſo long as ſhe continues gel 
my widow, and no longer: and I likewiſe give her my ho 
zewels, coach, chariot and coach-horſes ; and the teſtator £0 
gave the reſidue of his perſonal eſtate to the child his wife Wil cb. 
was then enſeint with, if a ſon, and appointed him exe- Wil 
cutor of his will. | 2 


This cauſe was heard before the maſter of the Rolls, on * 
the 23d of December 1737, who decreed, ** that the de- 


*« fendant Dorothy Richards ſhould leave with the maſter 8 

“ a ſchedule of the ſeveral things ſpecifically bequeathed 

to her during her widowhood.” . | — 
0 


[ 322 ] It was inſiſted by the council for the teſtator's widow, Wil 1, 
. that the condition of her marrying again is to be confined 
to the firſt part of the legacy, which ends with the words | 
bis houſe at Edmonton; and that the words, and 2 the J 
ſaid houſe, gardens, &c. together with my jewels, &. bs 
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an abſolute deviſe to the widow, and that ſhe has the 
whole property in them, and not ſubject to the condition 
and as the words, { long as ſhe continues a widow, are in- 
telined between the firſt clauſe, they ſhall be confined to 
that only, and the other are abſolute legacies, 


The council for the defendant inſiſted it is one intirs 
* cauſe, and muſt be taken together, and then the condi- 
tion extends to the whole; and relied upon Roll's Abr. 
844. Tit. Eftate pur Vie ou mage 61 3. and upon 
the caſe of Leake verſus Bennet, 1 Tr. Atkyns Rep. 470. 


The attorney-general, in reply, inſiſted the teſtator could 
not have his ſon much in his contemplation, becauſe he 
vas not born till after his death, and it was uncertain 
what the iſſue would be, whether a ſon or a daughter; 
and therefore there is no great weight to be laid on his 


X affeion to the ſon. | | 
g Lord Chancellor. The queſtion comes before me upon 
the conſtruction of the will of Mr. Richards; the 2000l. 
10 js an abſolute legacy to his wife; but I am to determine 
23 what is the relation and extent of the words of limitation 
Cx ſo long as ſhe continues a widow, and no longer, whether 
are to be confined to the houſe at Edmonton, or to 
55 be extended to the whole. I cannot be of opinion that 
55 the words ſhould be ſo reſtrained as not to extend to the 
e houſehold goods, &c. 
2 In the firſt place, it is a natural conſtruction, for when 


the teſtator gives her the houſehold goods, &c. it is not a 
general deviſe of them ; and when he_ gave her too the 
houſe in the countryt it was extremely natural to put the 
goods, &c. under the fame reſtriction as the houſe itſelf ; 
the words directly purſue the natural meaning, for they 
both fall under the ſame deviſing words, give and begucath, 
aid likewiſe too under the deſignation of the donee, for 
they are part of the ſame ſentence. Vide the caſe of Cole 
verſus Rawlinſon, 1 Salk. 234. where the words and al 

vere held to make it one intire ſentence, | 


This caſe is much ſtronger, for the words of limitation [ 3230 
follow both the deviſe of the houſehold goods, &c, and The — Fog 
the deviſe of the houſe, and the putting limiting words in 72s words in 1 


the firſt or laſt 
the firſt or laſt part of the ſentence makes no difference. part of a ſen- 


tence, makes 
As to the obſervation from the interlineation, and the no difference to 


k : g the conſtruction. 
erence drawn from thence, as if this was a new inten- || 
tion 1 


A teſtator may 
give one thing 
to a per ſon for 
life, together 


with — abſolute given; but here the things are of a quite different nature, 
y in an- 
other, unlefs the 


later ſhould de As. if Mr. Fawks's obſervation was juſt, that the words 


appurtcnant to 


the thing before Of limitation were inſerted upon a new intention, then 


tive ns 


( 324 } 


 'Caſes argued and neter mineil in the 


ction of the teſtator, for the will was written complete, 
ard that he afterwards bethought himſelf, he would ge 
Her the houſe for life only; it is too uncertain a ſu 21 
tlon, and I cannot infer that this was an intention by "a 
of new devite, for poſſibly it might be an error in the 
copier, and reſtored only by the teſtator himſelf ; for the 
words belonging coming ſo near together, might lead the 
"copier into a ſlip of one line; and there are frequent in- 
ſtances in Greek and Latin manuſcripts, where this fl 
has happened from the ſame words ſtanding too near toge- 
ther; and therefore I am of opinion, the widow has no 
title to the houſehold goods, &c. nor the houſe, garden, 
&c. any Jonger than her widowhood. 


As to the clauſe of the deviſe of the jewels, coach, 
churiot and coach-horſes, it is of a different conſideration, 


For I may give one thing to a perſon for life, together 
with an abſolute property in another, unleſs the lattet 
ſhould be appurtenant and appendant to the thing before 


and have no manner of relation to the houſe and gardens, 


being placed before the deviſe of jewels, &c. are an in- 
dication of the teſtator's intention to exclude theſe laſt 
words; and if they had not been excluded, I ſhould ſtil 
have been of the ſame opinion, becauſe the limiting words 
would have been more naturally placed at the end of the 
whole deviſe to the wife, together with jewels, &c. ſo 
long as ſhe continues a widow, and no longer. 


But whether I am right or not in this conſtruction, there 
can be no great harm in permitting the mother to keep 
theſe things in her, poſſeſſion, till her ſon, who is an in- 
fant of very tender years, comes of age. 


Lord Hard wicke ordered, that the decree at the Rolls 
ebe varied, by leaving out the clauſe mentioned already 
« at the beginning of the caſe; and declared, that the de- 
<«-fendant Dorothy Clarke, (late Dorothy Richards), is 
< .;ntiHed to the abſolute property of the jewels, eoach, 
4 chariot and coach-horſes, given to her by the will cf 
« Mr. John Richards; but that be wwas intitled only 
ce the uſe of the teſtator's houſehold goods, furniture, 
e plate, linen and china, in his houſe at Edmonton, 
wherein he dwelt, or to the houſe belonging, 2 

| er 


* 
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lr widowhood and ordered and decreed, that the de- 
« fendant Dorothy, and Samuel Clarke her huſband, do 
« cauſe the fame to be delivered over to the teſtator's 
« executor 4 


Bennet verſus Vade and others, June 28, 1742. Can 227, 


A BILL was brought by the plaintiff, as heir at Jaw The plaintiff, as 


to ſir John Lee, to ſet aſide a conveyance of his eſtate heir at law to 


e 
* 

p 3 . fir John Lee, 
4 o the defendant, upon a ſuggeſtion of fraud and impoſi- brought a bill 
0 

n, 


non, and the undue influence that Vade in particular had to ſet afide a 
im. conveyance of 
over him ; ; the eſtate of the 
defendant, on a ſuggeſtion of fraud, impoſition and undue influence: lord Hardwicke held, 
the plaintiff ought to be relieved, and decreed the deed ſhould be delivered, and poſſeſſion 
of the eſtate like wiſe given to him. | 


4 


Lord Chancellor. I am of opinion the plaintiff in the 
original bill ought to be relieved. 


The principal queſtion muſt ariſe upon the original bill; Setled ever 
b far as the bill ſeeks to ſet aſide the will it is improper ; fince the caſe 
br this court cannot make a decree of this kind, but only 3 Fowis and 
direct an iſſue, deviſavit vel non; for it is ſettled ever ſince a will cannot be 
he caſe of Powis and Andrews, upon an appeal from fes »6de for 
od Macclesfield's decree, February 6, 1723, to the won —_ 2 
flouſe of Lords, that a will cannot be ſet ade for fraud is a will of per- 
ad impoſition here, becauſe a will of perſonal eſtate may — ie 
de ſet aſide in the eccleſiaſtical court for fraud, and of real the%ecelehofticat 
date, at law ; and the reaſon is, that the animus teſtandi, court, aud of 
ſich is eſſential to the making of a will, is wanting in feel «ate at 
* and therefore cannot be conſidered as à will el 
a 


Put the recovery here has very luckily relieved the court 
bom this part of the caſe ; for by the over diligence and 
Uiduity of the defendatit, he has defeated himſelf, which 
82 very common caſe, and is the interpoſition of pro- 
ence to prevent the ill conſequences of fraud. 


ir John Lee, the tenant, has not pleaded non-tenure ; 
he gained a new eſtate, though the limitations =_> in Aon 
to the old uſes, and the will is revoked by it. Yide mon recovery 
Ind chief juſtice Holt's argument upon this point, in the bannen pleaded 
, | R Rate, though 
the limitations are to the old uſes, and the will — ey — ith 


as been, objected, that the bill charges inſanity in m [L 325 
—__—_ "yy ns 


_— — 
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John Lee, and at the ſame time his council put it int 
upon his weakneſs. Put it untirely 


A perſon may The plaintiff ro be ſure was right in coming here upon 
bring a bill the head of fraud and impoſition, to have the deeds del. 
rent aſpeQs, that vered up to be cancelled, and for that reaſon, proper in 
| If one fails the amending his bill, and charging fraud in order to ſet aſide 
9 the deeds ; or if the court ſhouid be of opinion that it is 
| the — for merely a matter triable at law, then they might diſmiſs it 
which the bill to law; nor is there any thing irregular in a perſon's 
was brought. bringing a bill with two different aſpects, that if one fails, 
the other may as effectually anſwer the purpoſe for which 

the bill was brought. | | 


I ſhall take it for granted, that fir John Lee's diſorder 

is neither idiotiſm nor lunacy, from the inquiſition in 17331 

but til] I think this is rather evidence for the plaintiff than 

the defendant. The boundary is fo narrow and ftraight 
between a perſon who is non compos mentis, and who iz 

ſo weak as fir John Lee appears to have been, that it ought 

not to overturn the plaintiff's equity, becauſe ſome of his 
witneſſes go ſo far as to give ſuch inſtances as amount to 

lunacy or 1diotiſm. There cannot be a greater inſtance of 
weakneſs, than the caution Mr. Onſlow thought himſelf 

obliged to give fir John Lee, which was to avoid figning 

any writing or paper whatſoever ; it is like a nurſe warming 

a child not to go near water for fear of being drowned. It 

is proved he was addicted to drinking likewiſe, which 

added to his natural diſability. It is argued by the witnel- 

ſes on both ſides, he was almoſt dark, that one eye ws 

intirely gone, and but a ſmall glimmeting of light from 

the other. Another great inſtance of weakneſs is proved 

in this cauſe, that they married him without his ſo muc 

as knowing that he was ſo, or even without the decenc 

of making a previous propoſal to him; and I think th 

one of the ſtrongeſt marks of weakneſs and liableneſs t 
impoſition that ever I met witn . 

Sir John Lee's repeating ſcraps of Latin, and readin 

the claſſic authors, is no proof of his ſanity, becauſe wa 

a "perſon learns in his youth leaves a lafting impreſſi 

and the traces of it are never intirely worn out, an 

326 ] therefore I lay no weight upon it; and though I do n0 
[ * fſay the inquiſition upon the commiſſion of katy 
done wrong in finding him no lunatic on circumitan® 

- laid before them; yet { think I am as right in determi 

: | him to be a weak man, upon the circumſtances which 1 
laid before me. l Ti 


S. << 2. 
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The ſecond conſideration is, the ſtrong proofs likewiſe 
if the defendant's power and influence over fir John Lee; 
there is one remarkable inſtance of his ſtanding in awe of 


Vade ; that whenever he was outrageous, the bare name 
of Vade would quiet him, as a nurſe does a child. 


s WH The third conſideration is, as to the deeds ; fir John 
It Lee died, January 27, 1736 ; the ſettlement of the whole 
eſtate upon Vade, by way of leaſe and releaſe; was dated 
b, the ninth and tenth of the December before, with two 
ch ery extraordinary proviſos ; firſt, to reſtrain fir John Lee, 

during his life, from taking any fine or leafing without re- 
der ſerving the full rent; and ſecondly, the power of revocation, 
ach is ſo expreſſed, as that the decd is not to be revoked 
un by fir John, but in the preſence of three particular perſons 
pht therein named, or of their executors or adminiſtrators. 


1 By this ſettlement ſir John Lee is made to diſinherit 
his heir at law abſolutely, and to give his eſtate away from 
his next of kin to Vade and others, who are no relations, 
for whom he never had declared any kindneſs, fo as to 
cy create an apprehenſion that he intended to give them his 
eſtate, nor had they done any thing to merit it at his hands: 
> here is a voluntary ſettlement, and the grantor himſelf fo 
TW fettered, that he is not able to raiſe one ſhilling, and as 
+ a much confined as if it had been a marriage ſettlement 
for a valuable conſideration. 


As to the power of revocation, the moſt extraordinary 
| ever faw ; for the drawers of this deed foreſaw, if there 
had been no ſuch power, it would have been almoſt of 
Itſelf a reaſon to have ſet the deed aſide, and therefore for 
form ſake have inſerted one; but there is no proof that 
he was acquainted with any one of the gentlemen named 
n the deed; and how could fir , John Lee have got 
them all. together upon any ſudden illneſs, who lived at 


b come if they ſhould refuſe ? 


A will would have diſpoſed of the whole as well as this 
Conveyance ; but in order to ſecure it effectually, the de- 
fendant V ade thought this method better, for fear fir Johri 
— might be got out of their hands, and make a new 


The caſe of the duke of Albemarle was quite different 
om the preſent ; before he ſet out for his government at 
amica, a deed was prepared by his direction, and ſigned 
2Yy by 


Gſtances from one another, or how could he force them 


34t. 


[3224] 
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by fir William Jones, who peruſed it at his requeſt ant 
the power of revocation there was in the preſence of an 
ſix peers, not tied down to particular perſons ; is this at al 
like the preſent, where there were no previous inſtructions 
from ſir John Lee, no peruſal of council on his behalf 
and a power of revocation limited to three perſons by name 
and almoſt impracticable to be performed ? Es 


Not reading a Next, as to the execution of it ; the deed is not proved 
_— aperion to be ſo much as read to fir John Lee in the rough draught 
draft before the before the execution, nor in the engroſſment at the time it 
execution, nor was executed; but one part executed, and not left with fr 
bs the in _ John Lee, or any body for him; then how could he re. 
it was executed, Member the power of revocation? and therefore Vade'; 
be! bedge of taking away the deed thus executed, amounts in effect 10 

| the ſame thing as if it had been an abſolute conveyance, 


without any power of revocation at all. | 


All the conveyances were executed after Vade had got 
an intire influence over him; for beſides this deed, the at- 
torney who drew it, Wildman, has an annuity to himſelf 
and his wife of 40/. per ann. during their joint lives, and 
to the ſurvivor ; they had no merit as to fir John Lee, 
but was only huſh money from Vade, beſides annuities of 
gol. to two other perſons. Vide the caſe of Standard ver- 
fus Lee, which went up to the Houſe of Lords. 


It is ſaid by the defendant's council, that if fir John 
Lee was not inſane, but only weak, he might do an a& 
that will bind him. TS 
The rules of And very righly obſerved ; for there cannot, as is truly 
Judging hereand ſaid, be two rules of judging in law, and in this court, 
inſanity are the upon the point of inſanity. 
TP The only part that deſerves to be conſidered, is the plain 
intention ſir John Lee had to diſinherit his heir; but then 
it will depend upon this queſtion, whether this too was not 
owing to the power and undue influence Vade had ovet 
im, and the frequent opportunities they took of incenſing 
fir John Lee againſt his heir, upon account of the inquili- 

tion of lunacy. 8 
one a per- Therefore, ſuppoſing he had a real intention of diſinhe- 

on has an in- +.» þ ; X's a . 

tention to difm. Titing his heir at law, if it was owing to fraud and impoli- 
herit bis heir, tion, this will fetch back and reveſt it in the heir; and if 
. 4. the ſettlement is out of the caſe, no body can have it but 
this An fetch the heir; and this is ſettled by variety of caſes. It comes 


back and reveſt n; the caſe ich went up to 
11 nearelt to the caſe of Top and Stanhope, whic be 
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ſe of Peers May 27, 1720. The power of impo- 
the in chat caſe vas not the tenth part ſo firong as in the 


pleat 

The proviſion for creditors is a very honeſt one; and (. 328 ] 
therefore I ſhall dire& the truſtees for this purpoſe under 

the ſettlement to convey to the plaintiff, with a faving of 

the intereſt of fir John Lee's creditors, if any ſhould here- 


after appear. 


The deed was decreed to be belivered up to the plaintiff, 
and poſſeſſion of the eſtate likewiſe to be given to him im- 
mediately, and V ade ordered to pay coſts. 


As to Wildman, I would not have it laid down as a rule, An attorney 
that an attorney or ſolicitor, who draws deeds under frau- = | thee, he 
dulent circumſtances, ſhall afterwards, to ſave coſts, excuſe jaws in 
himſelf in court by ſaying that he could only follow direc- drawing deeds 
tions, and therefore is not to be involved in the blame of upder frenduleas 
the tranſaction; but here, there is an additional circum- ill not excuſe 
ſtance of the _ himſelf and his wife, which puts him from pay- 


it out of all doubt that he ought to pay coſts ; and ordered colts, 
accordingly. g 


Attorney-General verſus Bucknall, June 2 3» 1741, Cas 228, 


ORD Chancellor. It is not abſolutely neceſſary that Any perſon, 

relators in an information for a charity, ſhould be the — — wot 
perſons principally intereſted, for the court will take care at contemplation 
the hearing to decree in ſuch a manner as will beſt anſwer of the charity, 
the purpoſes of the charity ; and therefore any perſons, ap By na nwagy 
though the moſt remote in the contemplation of the cha- tion. 
ity, may be relators in theſe cafes. It is doubtful in this 

whether the donor of this charity intended the capital 
ſum to be diſpoſed of for the purpoſe in the information 
mentioned, or only the intereſt and produce of it. I do 
not know any inſtance where this court, in any caſe of 
charity whatſoever, have taken to themſelves ſuch an arbi- 

diſpoſition, as to confine it to a'gift of the intereſt and 
produce only, when there is no more certainty of the 
fonor's giving the capital than the intereſt, but is left quite 
obſcure and in the dark. 


| The maſter directed to inquire who come under the 


&ſcription of the donor, as proper objects of charity. 


Haughtoy 
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[ 329 J Haughton verſus Harriſon, June 30, 1742. 
Cazr 229: QUESTION aroſe upon the' will of Th 
by bis 3 Haughton, dated the 14th of October x 738. « Be 


id to his „gives a legacy of Fool. to be paid to his d 
grandſon T 10 Thomas Price, 3 of Mary Price, if he Ea 
twenty-one, twenty- one, and in caſe he ſhould die before, then to 
and in caſe he the other child or children of his daughter, equally, ar- 
_ eq ty er riving to ſuch age.” And after ſome ſmall legacies, 
child or chi. gave all the reſt and reſidue of his perſonal eſtate to the 
_ renof his plaintiff, and died the 18th of October 1738 ; and ſince 

— — M. P. his death, Thomas Price his grandſon died under the 
1 N ears, and there being no child or chil. 
T. P. died be- dren of Mary Price born or living at the teſtator's death, 
OT the plaintiff inſiſted the * ought not to be raiſed, but 
child of M. . fink into the reſiduum of the teſtator's eſtate for the plain. 


was born or tiff's benefit. 

living at the teſ- 

tator's death. It was inſiſted likewiſe by the counſel for the plaintiff, the 
Fe 7, enonape wl heir at law, and only ſon of the teſtator, that the latter lega- 
the death of T, Cy to the child or children of Mrs. Price is equally contingent 
15 1 with the legacy to Thomas Price, and muſt wait till they 
not being in elle arrive at their age of twenty-one, and therefore does not 
is D carry any intereſt in the mean time. 

had in his view The council for the defendants Mary Price and Pindock 


RES Price, the brother and ſiſter of Thomas Price, inſiſted, 

daughter. that the teſtator, in caſe of Thomas Price's death before 
twenty-one, gave the 500. to the other child or children 
of his daughter equally, arriving to ſuch age, and that Mary 
Price and Pindock Price are intitled thereto, though not 
born till after the teſtator's death; and that the words, if 
Thomas Price lived to be twenty-one, muſt be taken in the 
ſame ſenſe as the words /o ſoon as he attained his age of 
twenty-one would have been, and therefore not contingent 
as to the payment z and that as it is one entire ſentence, the 
latter part by relation will equally carry intereſt to the other 
child or children of Mrs. Price, as to Thomas Price. 


Lord Chancellor. It is plain the grandchildren bom 
after the teſtator's death are intitled ; for as they were not 
in eſſe in his lifetime, the teſtator muſt have had in his view 
future children of his daughter: but I am of opinion 1 
are not intitled to intereſt, though I would help them if 
poſſibly could. 


L 339 ] Ik this legacy had been left upon no condition but to be 


A parent is aid to Thomas Price at his age of twenty-one, and 19 
deuad by n- Pa | Y 1 give 
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en over, then it would have been a legacy veſted, and _ 5 ſupport 
tranſmiſſible 3 but ſtill no intereſt could have been demand- * — Sq 
ed, unleſs it be in the caſe of a child, who had no other extended to 
maintenance or proviſion, for a parent is bound by nature 8pdchildren, 
to ſupport à child; but this has not been carried ſo far as not LS 
the caſe of grandchildren. intereſt. 

Put here it is ſtill ſtronger, for this is not a veſted legacy; 
for in caſe Thomas died before twenty-one, it is given over. 


The words, _ arriving at the age of twenty-one, If the child or 


muſt be conſtrued agreeable to the other words, and there- 2 . 


Fore it will ſtill remain a doubt, whether any thing veſts till ve a twenty- 


twenty-one : but I ſhall. not determine this now, and will one, then the 
only direct the 500l. to be put out to intereſt, and to be —_—_— 
paid in the mean time to the plaintiff ; and if the child or to them, 2 
children of Mrs. Price arrive at their ages of twenty-one, tereſt from the 
then the principal ſum of 5001. to be paid to them, and in- desi becomgs 


tereſt from the time it becomes payable, * 
Thornhill ver. ſus Evans, July 2, 1742. C A8 23% 


A BILL, was brought by the plaintiff as a mortgagor, A mortgagee, 

{3 to be relieved againſt the defendant the mortgagee, 333 1 
for taking the advantage of his neceſſities, and forcing him * 1. balf f. 
at the end of every ſix months to turn the intereſt into cent. compelled 
pincipal at 5 per cent. whereas the original mortgage was 3 
only 4 and +, and for inſiſting, at the time the mortgage reſt into princi- 
was paid off, upon an advance of ſix months intereſt, over pal at 5 per 

and above the intereſt which was due upon the mortgage, . 
notwithſtanding the mortgagor had given the defendant fix months, and at 


months notice of his paying off the mortgage. the time the 

x | mortgage was 
pad off, inſiſted on an advance of ſix months intereſt, over and above the intereſt which was 
due. The bill was brought for relief againſt the mortgagee, and to ſet aſide the grant to the 
defendant of the place of ſteward to a manor of the plaintiff's, as obtained by fraud. Lord 
Hardwicke relieved the plaintiff, both in — — to the tranſactions relating to the mortgage, 
ad alſo in regard to the grant of the ſtewardſhip. 


The bill is likewiſe brought to ſet aſide a grant to the de- 
kndant, of the place of ſteward to a private manor of the 
plintiff*s, as it was obtained by fraud and impoſition, the 
&fendant making the plaintiff believe that the grant of the 
ſtewardſhip was ſo drawn, that he might revoke it at plea- 
lure, and at the ſame time the defendant had taken it to 
limſelf and his heirs. 


Lord Chancellor. Where there is an act of extortion, [ 331 } 
is court will decree a refunding without inquiring _ 3 
NY N | - wg 
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the particular circumſtances of impoſition. I am ſurpriſes 
and ſorry that this affair is brought before the court, and 
am clearly of opinion that the plaintiff is intitled to be re. 
heved upon the principal matters prayed by his bill, The 
: firſt relief prayed, is in reſpect of the computation of in. 
 . tereſt, by turning it into principal, and charging 5 per cent, 
intereſt upon the intereſt at the end of every fix months. 
Secondly, In reſpect to 1 197. 165. 3d. advanced for the laſt 
fix months intereſt over and above the common intereſt. 
FThirdly, the fifty days intereſt after the notice expired for 
paying off the mortgage, which was entirely owing to the 

- defendant's own delay. \ 


An agreement As to the firſt; the excuſe for the defendant is, that if 


wo turn intereſt: à mortgagor does not pay intereſt regularly, the mortgagee 
upon a mort- | 


; in- may upon agreement turn the intereſt into principal; but 1 
nou bo |; wid i mut be done fairly, and is generally upon the ad- nte 
ee fair end yarice of freſh money, and even then it is reckoned a hard- hay 
of —— ſhip upon a mortgagor, and an act of oppreſſion: nor is In a 

there any proof here of freſh money lent. t 
Lord Hard. But what weighs with me is the computation at the bv 
2 N efid of fix months, and the turning intereſt into WW »'i 
take an. account pfiricipal, and making that intereſt carry 5 per cent. | 1 
oalyot was 15 the original mortgage carried but 4 and 2, which is a very Wl. 
22 extraordinary proceeding, and therefore upon this part of vn 
Cl half per the” cafe” the plaintiff is to be relieved : and I ſhall direct wi 
Sent. and the tlie maſter to take an account only of what is due upon Wl... 
ee the 4000. at 4 and ; per cent. and the plaintiff to pay no - 
intereſt for any. more tham 4 and for any freſh money that ſhall appear to ruſt 
freſh money be due to the defendant. ks 
pear to be due, Secondly, As to the 119/. 16s. 34. advanced for the WWW 
laſt fix months intereſt, over and above the common in- A 
This is a moſt extravagant affair; nor is there any colour N End 
for taking double intereſt upon the laſt half year; the e 
5 egy = * ay of gratuity for Md! 
pretence indeed is, that the plaintiff, by way of gratuity 4 
ſervices formerly done, agreed to give double intereſt for the W'r 
laſt ſi months, whenever he paid off the mortgage. por 
332 ] „nit be thought that this court will ſuffer a gentleman 
15. Lin An of the bar to maintain an action for fees, which is quid- 
not ſuffer a dam honorarium ? or if he happens to be a mortgagee, '0 
council to main” inſiſt upon more than the legal intereſt, under N 
fot fee, d it | gratuity or fees for buſineſs formerly done in the way 0 © ll 


council! 
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fees, is of much more conſequence than the other. 


ſt has been ſaid, and truly ſaid, a mortgagee may re- 
fuſe to part with the deeds till his money is paid; but ſtill 
1 fair mortgagee will not deny an inſpection of deeds in his 
hands, when he has notice to be paid off. The conſe- 
quence then of this is, that the ſum of 119/. 16s. 3d. 
muſt be refunded, with the intereſt which has been re- 
ceived upon it. 


Thirdly, In reſpe& to the fifty days intereſt after the 
notice expired for paying off the mortgage. 


ntereſt is in arrear when the mortgage is paid off, he ſhall 
have intereſt for that intereſt, which was never allowed of 
is In a court of equity. 


Fourthly, As to the grant of a ſtewardſhip in fee, Tt 
1e ö void ih% facto, for it may poſſibly come to a woman, 
wach is not to be ſuffered where it is a judicial office, 


0 

- The queſtion here, Whether it is an impoſition? in the 

5 init place it has not been proved the plaintiff ever looked 

o en the grant; and very liable to be impoſed upon, ſup- 
pling he had read it, ſince he did not know what an in- 

on | 

o ance was, notwithſtanding he ſaw the grant was to a 
man and his heirs, Beſides, the defendant abuſed the 

rult which this gentleman repoſed in him; for as he was 


I — he ought to have told him the effect of theſe 
words, 


Another ſtrong ingredient in this caſe is, the defen- 
at's manifeſt intention to get the eſtate into his own 
lands; and therefore taking it with the other circum- 
ſances, this grant muſt be delivered up ta the plaintiff ; 
ad he muſt likewiſe have his coſts to this time; and 1 
tlrve the other coſts till it comes back upon the maſter's 
won. | 


„ 
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council? To admit ſuch a clandeſtine way of coming at be happens to 


Ca mortgagee, 
10 inſiſt on more 


than legal intereſt, under pretence of a gratuity for buſineſs formerly done in the way of 


A mortgagee 
may refuſe to 
part with the 
deeds till the 
money is paid, 
but ought nut 10 
deny an inſpec- 


The principle which the defendant goes upon is, that if 


tion in his 


hands. 


Though intereſt 


is in arrear 
when the mort- 
gage is paid, a 
mortgagee ſhall 
not have inte- 
reſt for that 
inteteſt. 


The defendant 
having abuſed 
the truſt repoſed 
in him, and 
manifeſtly in- 
tending to get 
the eſtate into 
his own hands, 
the grant of the 
ſtewardſhip 


muſt be delivered up, and the plaintiff muſt have his colts of this ſuit, 


of a mortgage, the plaintiff's bill, it being as long ago as the year 1713, 


— 
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— et time ENGTH of time was inſiſted on by the de 


to a redemption 


Anon” July 2, 1742. 


f 
as a bar to the redemption of a mortgage buen b 


being made in 3 : by; 
1713, the mortgagor's ſolicitor appearing to have ſettled an account in 1530, in ord 
off the mortgage, Lord Hardwicke held, that would ſave the right of . les er to pay 


Lord Chancellor. I own I am not for encouraging re. 
demption of mortgages of very long ſtanding ; but then 
the court muſt not wink ſo hard as not to allow of it n 


any caſe. 


Coverture is no Here there is a pretence of coverture, which is no er. 
—— _ cuſe, becauſe if a woman becomes afterwards Ciſcover, 
mortgage; for the ſtatute of limitations will run from that time; and 
if a woman be- though ſhe ſhould marry again, it will run after the ſecond 


comes after- : . 
wards diſcovert, marriage. 


the ſtatute of limitations will run from that time. 


Tenancy by the The next excuſe is, that here was a tenancy by the 
— tor 2... courteſy ; but there would be no bounds to a redemptic 
of no conſe- if this was an excuſe, and no mortgagee could ever b. 
quence to a quieted in the poſſeſſion : for it is of no conſequence t 
mortgagee, who the mortgagee, who had the equity of redemption, if the 


he equi 
. they do not make uſe of that right, they ſhall be barred, 


if they do not 
make uſe of their right, they ſhall be barred, 


But though the mortgage was in 1713 in the preſen 
caſe, yet no longer ago than 17 30, the clerk to the ſolid 
tor for the mortgagor had actually ſettled an account « 
what was due for principal and intereſt, in order to pa 
off the mortgage; and though no further proceedings ha 
been had, yet that ſhall ſave the right of redemption; b 
however, I will not over-rule the plea entirely, but reſerve 
till the hearing. | 


Caszt 232. Clarke verſus P eriam, July 3, 1741, upon a rehearing, 


A bill brought 1 S was a bill brought by the plaintiff, to eſtabliſh 


labliſh 5 | | 
— 22 bond for ſecuring an annuity of 60. per ann. gi 


curing an an- her as * premium pudicitiæ; the defendant by a crol; 
nuity of Gol. 4 . 


— 


* Vide the caſe of Walker verſus Perkins, adminiſtrator, 3 Burt. kt 
1368. and 1 Blackſtone's Rep. p. 517, Vide alſo Ante, 


reſen 
folic 
int 0 
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wi inſiſts the plaintiff was a lewd woman, and a common per ann. given 
proſtitute, and for that reaſon was not intitled to have the [ 334 ] 
nmuity eſtabliſhed ; and therefore prays that the ſecurity — 22 as 
may be delivered up- dicitiæ; a croſs 

2 , bill praying the 
ecurity may be delivered up, as the plaintiff was a common proſtitute. The 22 
council offered to prove the plaintiff guilty of lewdneſs with a particular perſon; it was 
objefted, the, charge in the croſs-bill being only ſhe was a lewd woman, the defendant ought 
to confine herſelf to a general character, and not to particular inſtances. Lord Hardwicke 
thouzht the objection of great conſequence to the practice of the court, and took time to 
conſider till the firſt day of rehearings after the term. 


Mr. Clarke, council for the plaintiff in the original 
cauſe, ſaid the annuity is only 60. per ann. and not to 
ake place till after the death of the obligor. 

A material piece of evidence was offered now for the 
kintiff, which was not at the former hearing, the regiſter 
of her baptiſm, which appeared to be in 1711, and there- 
fore ſhe could be only ſixteen at the time of her acquaint- 
ce with Periam, in the year 1727, and he was then of 
full age; fo that it cannot be conceived that ſhe was ca- 
pble of impoſing upon him, and ſeducing him to the 
nving this bond; for the law preſumes infants not capable 
to govern and manage themſelves, much leſs of impoſing 
upon others, eſpecially on perſons of full age. 


Ten witneſſes for Mrs. Clarke, and only one of them 
relation, ſwear poſitively, that ſhe had an unblemiſhed 
character, previous to her acquaintance with Periam. 


There is no evidence of her returning to vicious courſes 
iter Periam left her, which muſt have been the natural 
conſequence, if ſhe had been abandoned before; and 
herefore this is a ſtrong preſumption ſhe was not a lewd 
woman, 


There are but four witneſſes for the defendant, who 
ſear to particular inſtances of lewdneſs, and theſe not 
rom their own knowledge, but that they were told ſo by 
perſons who had a criminal converſation with her. 


The council for the defendant offered evidence to prove 
be plaintiff guilty of acts of lewdneſs with a particular 
perſon, one Mr. Abingdon, before ſhe was acquainted 
mth Periam. 


An objection was taken by the plaintiff's council, that 
lte charge in the croſs- bill is only that Mrs. Clarke was a 
d woman of an infamous character, and that the bill 
not require any anſwer to this ; and therefore the de- 

2 2 2 fendant 


; 
; 
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fendant in the evidence ought to confine himſelf to 3 ve. 
neral character, and not to particular inſtances, accordin 
to the rule of law upon examining to characters; for the 
charge here is ſo looſe and general, that it was impoſſible 
for the plaintiff to know at what time or place, or with 


what perſon, they intended to charge her with ads of 
lewdnels. 


And that in order to let them into this evidence, they 
ought to have charged that ſhe was kept by the perſon they 
pretend to have criminal converſation with her, 


The allegation is general, that ſhe is a lewd woman, 
but the evidence goes to particular inſtances of proſtituting 
her chaſtity. | 


Mr. Murray on the ſame fide argued, that they ought 
to be confined to evidence as general as the allegation: in 
every cale at law, where the character of a perſon is called 
in queſtion, there the examination muſt be general ; and 
goes on good grounds, becauſe they will not ſuffer witneſſes 
to come upon ſurprize, with particular inſtances, which 
the party 1s not prepared to anſwer. If they had examined 
to her being a lewd woman in general, or to her being 
generally of an infamous character, it would have bee; 
relevant to the iſſue. The caſe of lord and lady Donerail 
which has been mentioned by Mr. Clarke, is not full 
ſtated, becauſe taken only from the printed caſes. 


By the bill, lady Donerail charged, that after her mar 
riage ſhe behaved with the utmoſt duty and tendernels 
Lord Donerail in his anſwer fays, ſhe did not behave wi 
that duty and affection as became a virtuous woman 
much leſs this defendant's wife. Virtue, when applied te 
a wife, in all languages is emphatically applied to chaſlity 


. 


mn SEF BE 


= 


The evidence in that caſe to ſupport the defendant 
charge, was a particular inſtance of lewdneſs with Mr 
Barry : the lord chancellor of Ireland was of opinion | 
ſhould be read; and upon the ſtrength of this evidence 
chiefly, diſmiſſed lady Donerail's bill ; ſhe appealed to thi 
Houſe of Lords, and in February 1734-5 it was heard 
and upon the dangerous conſequence of admitting fucl 
evidence, on general charges to the character and reputa 
tion of women, the Houſe of Lords would not permit i 
to be read. It could not poſſibly be foreſeen what thi 
witneſs would fay, and therefore the plaintiff was not ca 


pable of croſs-examining him to this particular fac. 1 


5 *S 


Time of Lord Chancellor Hardwicke. 
Mr. Attorney-general inſiſted, in ſupport of the pro- 


oy ety of this evidence, that in the caſe of Bennet verſus 
the Vade, June 28, 1742, though the allegations were general, 
ible ind general weakneſs only charged upon fir John Lee, yet 
vith the court admitted inſtances of particular” weakneſs to 
. of WY read, which is a parallel caſe with the preſent. | 

He faid in the caſe of lord and lady Donerail, the doubt 
hey n the Houle of Lords was, whether the word virtuous, 
they in the defendant's charge, could let him into proof of her 


violating her chaſtity ; and the lords were of opinion, that 
i; the very maintenance and ſupport of lady Donerail de- 
pended upon the event of this cauſe, that they ought to 
de tender of giving too great a latitude to the word vir- 
ng, or extend it to one virtue more than another, and 
therefore denied the evidence. He cited Sidney verſus 
Sidney, which was firſt heard at the Rolls, where fir 
ep 


11-1088 Joſeph Jekyll allowed evidence to be read of the ſame 
e bind with this; but Mr. attorney-general ſaid he was 
e aobtful, whether lord chancellor Talbot on the appeal 
nene mitted it ; to which the plaintiff's council made anſwer, 


that his lordſhip refuſed to admit. 3 Vins. 269. Mr. 


une Brown of the ſame ſide. 


e:ng 
been 
Tail 
full 


It has been ſaid no evidence muſt be read in this court, 
unleſs the nature of the evidence itſelf is put in iſſue. 


Where lewdneſs is charged upon a woman, is it neceſ- 
fary to ſet forth at what particular tavern, or with what 


nary particular gentleman, the has been guilty of lewdneſs ? 
nels Beſides, this would be attended with ill conſequences, 
Wi becauſe it would lay open the caſe too much, and put the 
nan adverſary party upon their guard, and give them an op- 
d portunity of ſquaring their own evidence, by the proofs 
ſtity of the other fide. In caſes of inſanity, the court never 
ant pect particular acts to be charged, and yet the evidence 
Mes to particular inſtances. 

In | Mr. Weldon of the fame fide, inſiſted, that the inter- 
len rogatories were general, and that this evidence came out 
oui won the general interrogatory of, Is ſhe, or is ſhe not, a 
* kwd woman, and of an infamous cliaracter? 

UCH 

ut Lord Chancellor. I do not remember that this objec- 
nit I den was made at the former hearing; and as the chief 
chili freſs of the cauſe depends upon it, it is become a queſtion 


of very great weight, and therefore I will put it off to the 
rſt day of rehearings after term, and will look in the 
| mean 


35k 
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33 
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C44 233. 


It is ſufficĩent 
to put in iſſue a 
general charge 
of lewdneſs, 
and under this 
you may give 
particular evi- 
dence, but then 
it muſt be 
pointed and ap- 
plied to the ge- 
mcral charge. 


Caſes argued and determined in the 


mean time into the caſe of lord and lady Donerail, ud 
Sidney and Sidney, and Cox and Robinſon, about 1 
twelvemonth ago in Lincoln's-Inn hall; this queſtion he. 
ſides is of great conſequence to the rules and practice of 
the court, and therefore deſerves confideration. 


. Clark verſus Periam, July 27, I 742. Rehearing, | 


ORD Chancellor. The queſtion upon which thix cala 
cauſe ſtood over was, Whether the depoſition of one 
Rogers, taken in behalf of the defendant in the original 
cauſe, ought to be read; it is an attempt to prove that WW ot 
Mrs. Clark, before the time of Periam's giving the bond WM nor 
to her, was kept by a particular perſon, one Mr. Abing- 
don, and had criminal converſation with him. 


The objection is, that the particular facts to which Ro- If 
gers is examined ſhould have been put in iſſue ſpecially, Mat 
and that they are not ſufficiently ſo in this cauſe. As to ate 
the nature of the ſuits, the original bill is brought to have Wan 
ſatisfaction out of the perſonal eſtate of the late Mr. Periam, WM rior 
for the bond. The croſs bill is brought by the widow of Wir: 
Mr. Periam, and is to be relieved againſt this bond, and Wan 
to have it cancelled ; and the equity is founded upon this, WW wor 
that it was given by Mr. Periam to Mrs. Clark, ex turj: WM in; 
cauſa, and that the was a lewd woman of an infamous Wi cha 
character, and therefore it is inſiſted the court ſhould re- 
lieve againſt it. i 

The council for the plaintiff in the original bill inſiſt, Th 
that under this allegation in the croſs bill, the plaintiff there WW qus 
is not intitled to examine to any thing but her character in Wil va 
general, becauſe it is impoſſible for Mrs. Clark to be pre- WW anc 


pared to give an anſwer to the particular facts charged; for 
though every body is ſuppoſed to be ready to ſupport a ge- 
neral character, yet not a particular fact. But I am of 
opinion the preſent caſe differs from all thoſe caſes relating 
to examinations to general characters, both as to the rea- 
ſon of the thing, and as to the authorities. In the firlt 
lace with regard to authorities, there is one in point, 
haley verſus Norton & al", 1 Vern. 483. I do not 
mention this caſe as an authority of judgment, but only to 
ſhew the intention of the court, and the bar at the time; 
for it was not put in iſſue there, that the defendant was à 
common ſtrumpet *. 


— 


— 


The bill was to be relicved againſt a bond to a woman whom the 


plaintiff kept, it not being charged or put in iſſue in the cauſe, that ſhe * 
a com · 


Time of Lord Chancellor Hardwicke, 


There have been two caſes ſince I ſat in this court; the 
Kt was Atkins verſus Farr, February 28, 1738, vide T. 
11.287. The charge there was, that at and before the 
me of his becoming acquainted with her, ſhe was a wo- 
an of lewd fame and bad character, and an orange girl 
t the . The next was Robinſon verſus Cox, 
fer T. Term 1741, the charge there, that ſhe was a wo- 
man of lewd fame; and they entered into the moſt parti- 
lar account and particular facts that could poſſibly be 
magined, of drawers being ſent by gentlemen to bring her 
p particular taverns. And yet the preſent objection was 
not then made in either of thoſe caſes, it being the com- 
non way of charging matters of this ſort ; ſo that what is 
row diſputed, was thought to be the rule of evidence at 
that time. 


it the Rolls, a bill was brought for performance of articles 
entered into before marriage, by the wife againit the huſ- 
hand : fir Joſeph Jekyll diſmiſſed the bill, and was of opi- 
tion, that the depoſition in that caſe to prove her an adul- 
tereſs, ought not to be read, becauſe the anſwer of the huſ- 
hand had not put the charge in adultery in iſſue; for the 
words were, ſhe had miſbebaved herſelf, which does not 
imply adultery ; for you muſt certainly make a general 
charge of it. 


The caſe which is principally relied upon for the plain- 
bf in the original cauſe, is, lord and lady Donerail 1735. 
The bill was brought by her for ſeparate maintenance; the 
queſtion aroſe upon this ; lady Donerail had charged by 
my of merit, that ſhe had behaved with the utmoſt duty 
and reſpect, My lord Donerail in bar to the equity inſiſted 
om by the bill, ſays in his anſwer, ſhe did not behave with 
that duty and aſfection as became a virtuous woman; much 
ſs this defendant's wiſe. In order to ſupport this ſug- 
geſtion, he entered into particular facts of her adultery with 
me Barry, and in the Chancery in Ireland the depoſitions 
were read; but upon an appeal to the Houle of Lords here, 
they were not admitted, 


[ was not preſent in the Houſe of Lords at the hearing 
of that cauſe, and therefore do not know the particular 
raſong : but a very ſtrong one appears upon the plcadings 


unn 


2 


common trumpet, the depoſitions to this fact, though proved, not al- 
boyed to be read. 1 Vern, 483. "EP : EE 


— 


themſelves, 


353 
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In the cafe of Sidney verſus Sidney, February 7, 1722, That a wife has 


miſhehaved 
herſclt, does 
not imply ſhe is 
an adultereſs, 
and a depoſi- 
tion in that caſe 
to prove her 
one, ought not 
to be read, 


Saying that a 
wife did not be- 
have with that 
duty as became 
a virtuous wo- 
man, will not 
intitle the huſ- 
band to enter 
into proof of 
her committing 
adultery, un- 
leſs there is an 
expreſs charge 
of this kind, for 
the virtucof a 
woman does 
not conſiſt 
merely in her 
chaſlity. 


- 


354 » Caſes argued and determined in the 


themſelves, which diſtinguiſh it from the preſent cafe, ad 1 

brings it to that of Sidney verſus Sidney, becauſe there A nol 

no expreſs charge of adultery in lord Donerail's anſwer, thin 

L 339 ] The virtue of a woman does not conſiſt merely in her * 

chaſtity, for ſhe may be guilty of acts of cruelty ; and in. 0 

deed it appeared in this very cauſe, that ſhe had not o f 

uſed her huſband with inhumanity, but beat him; a wom;\ Wi.” 

too may be addicted to gaming, and other extravagancies * 

which 1s not a virtuous behaviour. In the preſent caſe the 4 

plaintiff herſelf has laid a foundation, by ſuggeſting that ſhe U 

was a kept miſtreſs. Theſe are the authorities: from nn 

thence may be gathered the uniform ſenſe in thoſe deter. Wnt 

minations, that it was ſufficient to put in iſſue a general Wai 

charge of lewdneſs, and that under this you may give p- 

ticular evidence; and I think I have heard it laid down ate, 

by fir Joſeph Jekyll; but then your particular evidence Wine 

mult be pointed, and applied to the general charge. wur 

Improper to If you was to alledge in the bill, that the woman was ” 
— 5 9 8 kept by particular gentlemen, or had criminal converſation 

criminal cover- With particular perſons, the character of ſtrangers micht Wl V 

ſation with par- ſuffer, and bills would be ſtuffed with indecent matter and flue, 

— 1 2 private ſcandal. | hou 

the character of ſtrangers, and fill it with private ſcandal. hut 

. 

Where in a cri= Secondly, As to the reaſon of the thing. The caſe ar. A 

_ gued by the plaintiff*s equncil in the original cauſe relating * 

ſoner, to 4 to criminal proſecutions, muſt be allowed to be law; for a 

ſtrengthen his in „ to characters you can only enter into general il" 

— facts; hut if there is a criminal proſecution, and the pri- At 

cular facts to ſoner, in order to ſtrengthen the evidence for his character, L 

ſupport it, the enters into particular facts to ſupport it; this is called a it 

| xr pig * challenge to the proſecutor, and then he may likewiſe ex- iat 

amine to parti- amine to particular facts, But in criminal proſecutions it Wiſſood 

cular facts. comes in only collaterally and incidentally, and is not the Weir 

| particular thing to be tried ; and when that is the caſe, they T 

are not ſuppoſed to be prepared with eyidence. u 

In an indiQ- But compare this with caſes where the character is the 

mays for keep particular iſſue to be tried: ſuppoſe in the caſe of an indi- Mad 
bawdy-houſe, ment for keeping 8 bawdy-houſe, without oy 
or gaming- ing any particular fact, though the charge is general, je 

— Joc ** "rial you may give in evidence 1 facts, and le 
general, yet the particular time of doing them; the ſame rule as 0 

4 keeping a common gaming- ouſe. T 

in evidence. This \ h 


Time of Lord Chancellor Hardwicke. 355 


This is the practice in all caſes where the general beha- [340 
four, or quality, or circumſtance of the mind, is the In an iſſue on 
king in iſſue ; as for inſtance, in non compos mentis, it is OD 

the experience of every day, that you give particular acts of may give par- 
madneſs in evidence, and not general only, that he is in- ticular acts of 
kne; ſo where you charge that a man is addicted to drink- Ee * 
ne, and liable to be impoſed upon, you are not confined general only, 


=Q 


n general to his being a drunkard, but particular inſtances hat he is in- 
reallowed to be given. ane. 


Indeed there is one, the caſe of barretry, which is con- In an indif- 
nary, where, in an indictment for this offence, the defen- ment of barre- 
: . try, the defen- 
unt ought to have @ copy of the articles to be inſiſted on gat is intitled 
wainſt him at the trial, before-hand, that he may have an to a copy of the 
1 1 . q : articles, which 
wportunity of preparing a defence ; But that is a particular 1 WED 
ale, and differs from all others; for the drawing of the «<4 on again 
Ine between purſuing him as a barretor, and following the him at the trial. 
wurſe of his profeſſion as an attorney, is a very difficult 
thing, becauſe it is a crime of which an attorney for the 


noſt part only can be guilty. 


Wherever the general life or converſation is put in Where the ge- 
ſhe, it is notice to the perſon who is charged, that ſhe anale or 

hould be prepared to take off the weight of that evidence ; in ;— ger D 
ut where it comes in collaterally, you ſhall be confined to perſon muſt be 


. prepared to in- 
pneral evidence. validate that 


evidence, other- 


This ſeems to me to be the diſtinction, and the grounds „ie here it 
Kit; and if I was of a different opinion, I ſhould over- comes in colla - 
un the conſtant courſe of this court, and make the greateſt erally. 
wntuſion, 


Lord Chancellor upon the merits of the cauſe propoſed, 
lat the bond ſhould be delivered up to be cancelted, and 
lat there ſhould be no coſts on either ſide, upon which it 
bod over for the plaintiff's counſel to recommend it to 
leir client to acquieſce under this propoſal. 


The next -day, by the conſent of the parties in both 
wſes, lord Hardwicke ordered that a perpetual injunction 
& awarded to ſtay the proceedings at law of the plaintiff, 
the original cauſe on the bond in queſtion. 


Merſon verſus Blackmore, July 12, 1742, atthe Rolls. [ 341 1 


bs E queſtion aroſe upon the will of one John Moore. = 23+ 


* All his lands, tenements and meſſuages what- A teſtztor gives 
to James Mei- 


" loever, after debts and legacies paid, and fyneral ex- ſog.all his 
Y II. 3 A | Pences. 


356 Gaſes argued and determined in the 


lands, tene- „. pences are diſcharged, the teſtator gives to his brothe. 


mens, and meſ- (c! * 26200 95 
faoges whatio. in-law James Merſon the plaintiff, 


ever, after debis and legacies paid, and funeral expences are diſcharged : the debts bein 


charged only contingently on the real, if the perſonal eſtate ſhould be deficient, the malie 
of the Rolls held the plaintiff has only an eſtate ſor life, ; £36 


The queſtion is, Whether this is a deviſe in fee to the 


plaintiff, or only an eſtate for life? | 
Brown for the plaintiff cited the caſe of Freake verſn 
Lee, 2 Lev. 249. and fir Th, Jones 113. 


The will ſets out too with general words; As to all my 
worldly goods whatſoever, I intend to diſpoſe of as follows, 
which ſhews the teſtator's intention to diſpoſe of the whole, 
The legacies too are appointed to be paid in two months, 
which amount to more than the annual value of the eſtate 
deviſed, and conſequently muſt be a deviſe in fee or other- 
wiſe the plaintiff would be a loſer, inſtead of receiving any 
benefit from this legacy. | 


Mr. Harvey for the defendant, the heir at law, cited 
1 Cre. 330. Dickens verſus Marſhall, mentioned by lord 
ch. juſt. Holt in Cole ver/us Rollinſon, Salk 234. 


Maſter of the Rolls. Where a groſs ſum is to be pail 
out of the lands, to be ſure, it gives a fee to the deviſe d 
thoſe lands. But here the debts are not at all events charged 
upon the real eſtate, but only contingently, if the perſona 
eſtate ſhould be deficient ; and therefore does not come up 
to the caſes cited of a groſs ſum to be paid out of land, and 
conſequently gives no more than an eſtate for lite to the 
plaintiff the deviſee. 


But at the inſtance of the plaintiff's counſel, reſerved this 
point till it comes back upon the maſter's report. 


DL 342 J Pope verſus Curl, June 17, 1741. 


Se e A MOTION was made on behalf of Curl the book- 
The defendant, ſeller, upon his having put in his anſwer to diſſole 
22 — an injunction, which Mr, Pope had obtained, againſt hs 
moved to dil. Vending a book intitled, Letters from Swift, Pope, and 


ſolve an injunc- others, 
tion againſt his 

vending a book of letters from Swift, Pope, and others. 

Lord Chancellor. The firſt queſtion is, Whether letter 

are within the grounds and intention of the ſtatute made in 

the 8th year of queen Anne, c. 19. intitled, An act for tis 


encou- 


* 
1 


encouragement of learning, by veſting the copies of printed 
book in the authors or purchaſers of ſuch copies? 


| think it would be extremely miſchievous to make a A collection of 
ditinftion between a book of letters, - which comes out wag wy Dt 
1 p s, 
into the world, either by the permiſſion of the writer, or is within the in- 
the reeciver of them, and any other learned work. The 2 of the 
ſane objection would hold againſt ſermons, which the — . > woe 
author may never intend ſhould be publiſhed, but are col- for the encou- 


lected from looſe papers, and brought out after his death. fſagement of 


learning. 
Another objection has been made by the defendant's The receiver of 
council, that where a man writes a letter, it is in the nature 2 leitet has at 
of a gift to the receiver. But I am of opinion, that it is pt, Jah er 
only a ſpecial property in the receiver; poſſibly the property writer, and the 
of the paper may belong to him; but this does not give a 8 docs 
licence to any perſon whatſoever to publiſh them to the hcnel do pub. 
world; for at moſt, the receiver has only a joint property liſh. 
with the writer. 


The ſecond queſtion is, Whether a book originally Reprinting a 
printed in Ireland, is lawful prize to the bookſellers here? oo in 4 
If I ſhould be of that opinion, it would have very pernicious crighaliy was 
conſequences z ſor then a bookſeller who has got a printed pirated and 
copy of a book, has nothing elſe to do but ſend it over to pitted in Tres 
Ireland to be printed, and then by pretending to reprint it be fuffered. 
only in England, will, by this means, intirely evade the aCt being a mere 


of parliament evalion of the 
” act. a 


It has been inſiſted on by the defendant's council, that 

this is a ſort of work which does not come within the 
meaning of the act of parliament, becauſe it contains only 

letters on familiar ſubjects, and enquiries after the health of ß 

friends, and cannot properly be called a learned work. 


It is certain that no works have done more ſervice to 343 

mankind, than thoſe which have appeared in this ſhape yg erke hive 
upon familiar ſubjects, and which, perhaps, were never in- done more fer. 

tended to be publiſhed ; and it is this makes them ſo va- 8 3 
Juable ; for I muſt confeſs, for my own part, that letters ſamiliar lab. 

which are very elaborately written, and originally intended jets, and 

for the preſs, are generally the moſt inſignificant, and very We" never 


were intended 


lttle worth any perſon's reading. to be publiſhed. 
The injunction was continued by lord chancellor only as The injunctioa 


- inued 
to thoſe letters which are under Mr. Pope's name in the |. 
book, and which are written by him, and not as to thoſe by M.. Pope, 
which are written 1e him. not en to thoſe 
wriiten te him. 


3A 2 Guillam 


Tinte of Lord Chancellor Hardwicke. 357 
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It is the rule of 
this court to al- 


low no more 


than 4 percent. the court will not give any more than 4 per cent. though 


where the will 
does not men- 
tion intereſt 
on portions 
charged upon 
land, and has 


alſo been extended to the caſes of legacies and portions charged upon perſonal eſtate, 


C48 23). 


A mortgagee is 
not precluded 
from bringing 
an ejectment at 
law at the ſame 
time he has a 
bill of foreclo- 
ſure depending. 


here, 


[ 344 ] 


will keep the poſſeſſion in ſuſpence till the account is be. 


the perſonal eſtate, it is moſt clear that the plaintiff's bro- 
ther was an incumbered man, and that he made an aſſign- 


therefore if the plaintiff will agree to give ſecurity to te- 


| Caſes argued and determined in the 
Guillam verſus Holland, et e contra, October I4, 
in the paper of exceptions. 


HERE, faid lord chancellor, a portion is ch 
upon land, and the will does not mention Intereſt, 


I74t, 


the legal intereſt is 5 per cent. this is a rule which has been 
laid down of late years, and has been extended likewiſe to 
caſes where legacies and portions are charged upon perſona 
eſtates. | 


Booth verſus Booth, July 14, 1742. 


A BILL was brought by the plaintiff againſt the de- 
fendant for an account of the rents arid profits of an 
eſtate during the time he was guardian to the plaintiff's 
brother, and for an injunction to ſtay the defendant's pro- 
ceedings upon an ejectment for the poſſeſſion of the eſtate 
which is mortgaged to him ; becauſe he is proceeding in 
this court to forecloſe the equity of redemption. 


Lord Chancellor. Though the defendant is forecloſing 
the equity of redemption here, yet he 1s not precluded from 
bringing an ejectment at law at the ſame time, unleſs there 
is ſomething very particular to take it out of the com- 
mon caſe, | 


OX =o ©, we =» == ww. Merro 


The only material queſtion is, Whether there are any 
grounds for me to preſume the mortgage is ſatisfied ? As to 


ment of it to a neighbour before his death. 


Then how can I infer neceſſarily from this, that the 
mortgage is ſatisfied ? eſpecially when two witneſſes ſwear 
for the defendant, that upon his quitting and delivering up 
the poſſeſſion of the mortgaged premiſes, he did it upon 
theſe expreſs terms, provided the intereſt due on the mort- 
gage ſhould be paid, | 
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But however it is not quite ſo clear as the common caſe, 
being entangled with an account of the perſonal eſtate ; and 


deem, I will direct an injunction to ſtay proceedings upon 
the ejectment, which may be better for all parties, as f 


termined, 


: | zie 
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P verſus Newport and the earl of Bradford, July 14, c 8. 
ow Je 742. before the maſter of the Rolli. pt mas, 


HE only material queſtion in this cauſe is, To whom The earl of | 
T the rents and profits of the late earl of Bradford's ſhall * 2 = 
90, from the defendant Newport's age of twenty-one till eo truſtees, 


| twen fix ? in truſt for the 
his age of ry defendant Mr. 


Newport, and the heirs of his body, and to pay ſuch ſams out of the rents and profits for 
his maintenance, as lord Bradford ſhould by any writing appoint, By a codicil, he directs 
the truſtees, during Mr. Newport's minority, to pay the rents to the plaintiff, ſo much as 
ſhe pleaſes to be applied for his maintenance, and the refidue to her own uſe; by another 
codicil directs the truſtees ſhall not ſettle the eſtate on Mr. Newport and the heirs of his body 
till tweaty-ſix, and till then ſuch maintenance as the truſtees and the plaintiff ſhall think fit. 
Mrs. Smith inſiſted ſhe was intitled to receive the rents and profits till Mr. Newport attained 
the age of twenty-ſix ; but the maſter of the Rolls was of opinion they veſted in Mr. Newport 
at twenty-one, and the time of receiving prolonged only till twenty-ſix ; and decreed the 
Iruſtees ſhould account for the rents, &c. from his age of twenty-one to twenty-lix, to the 
committee of his eſtate, Mr. Newport being found a lunatick. 


The plaintiff Mrs. Smith, and the defendant Mr. New- 
port, found their claim upon the will and codicils of the 
earl of Bradford. The earl of Bradford upon neither, but 
merely as heir at law to his brother the late earl. 


The late earl by his will, dated the 8th of May 1730, 

« ojves all his eſtate to truſtees and their heirs, in truſt by 

« ſale or mortgage to pay all his debts and legacies, and 

« chargeable as aforeſaid; deviſed that the ſaid truſtees 

« ſhould ſtand ſeiſed of the real eſtate in truſt for the only 

« uſe of the defendant, Mr. Newport, and the heirs of 

« his body ; and for default of ſuch iſſue, in truſt for ſuch 

« perſon andeperſons, and for ſuch eſtate and eſtates, as 

« the teſtator ſhould by any-deed or writing direct and ap- 
point; and for want of ſuch direction, then to teſtator's [ 345 J 

« own right heirs : and that the truſtees ſhould, out of 3 

© the rents and profits of his real eſtate, pay ſuch ſums of 
money for the education of the defendant Mr. New- 

« port, during his minority, as the teſtator ſhould by any 

« deed or writing direct and appoint.” 


By his ſecond codicil the teſtator directs, that the 
i truſtees ſhould, during the minority of Mr. Newport, 
« till the time of his death, in caſe he ſhould die before 
© twenty-one, pay the rents of all his eſtate to the plaintiff, 
“Mrs. Smith, ſo much thereof as ſhe ſhould think proper 
© to be applied for his maintenance, and the reſidue to her 
* own ſeparate uſe.” 


By his third codicil, reciting the will and former co- 
dels, „ he expreſsly directs, that the truſtees _ "== 
« ſettle 


William For- 
teſcuc, 


[ 3460 


for further directions touching the ſaid truſt-eſtate. And on 


Caſes argu 2d and determined in the 
© ſeftle the eſtate on the defendant Mr. Newport, and ills 
4“ heirs of his body, until he ſhall attain twenty-fix years; 
e and until that age he ſhould have ſuch handfome alloy” 


% ance for his maintenance as the plaintiff Smith and the 
& truſtees ſhould think fit. 


The teſtator died the 25th of December 1734; th 
plaintiff brought her bill in 1735, for ſeveral purpoſes, and 
among the reſt, to be let into poſſeſſion of the ſever; 
eſtates till the defendant Mr. Newport ſhould be intitled. 
It was decreed in 1739, that the plaintiff ſhould be paid 
the ſurplus rents and profits till the defendant Mr. New. 
port ſhould attain his age af twenty-one, and upon his 
attaining that age, all parties were to be at liberty to apply 


this day it came on before his honour for further directions. 


Maſter of the Rolls.“ I ſhall firſt conſider the queſtion 
as it ſtands between the plaintiff and Mr. Newport. 


It is inſiſted by Mrs. Smith, that ſhe is intitled to the 
rents and profits of all the real eſtates deyiſed under the will 
of the late earl of Bradford till Mr. Newport's age of 
twenty-one, and that the teſtator having by his third co- 
dicil prolonged the time till his age of twenty-ſix, it will 
follow, as a natural conſequence, that the teſtator in. 
tended ſhe ſhould receive the rents and profits till that time, 


I may here obſerve, firſt, that the plaintiff is not intitled 
merely as the defendant Mr. Newport, is a minor; nor 
is the direction that the rents and profits ſhbuld be paid to 
her during his minority, ſufficient to intitle her, but the 
words till he arrives at his age of twenty-cne. The teſts 
tor's intention in extending it to Mr. Newport's age of 
twenty-ſix, ſeems to me to be, to prevent him from 
alienating at twenty-one ; and therefore it does not neceſi- 
rily follow, that by prolonging the time he has given the 
rents and profits to the plaintiff till the defendant Mr. 
Newport attains his age of twenty-ſix ; for it might be 
intended too, to prevent any extravagance he ſhould be 
guilty of at ſo young an age as twenty-one, and it might 
be done too in order to lay up money from his age 
twenty-one to twenty-ſix, to pay off the incumbranos 
upon the eſtate, No neceſſary concluſion therefore can de 
drawn from it one way or another, 


It is certain the intention of the teſtator was, that th# 


plaintiff ſhould enjoy the rents and profits of all che oy 


ow — -=—_o -< 3 FA, ee. 
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1 Mr. Newport attained his age of twenty-one ; but if he 
are 4 ſhe ſhould likewiſe have he rents till he ar- 
ved at twenty-ſix, he would have directed it over again in 
the lame manner as he had done with regard to his age of 
twenty-one ; and the third codicil ſhall not be extended to 
make any alteration in the will further than the expreſs 
words will warrant. Upon the whole of this point, I am 
of opinion the plaintiff is not intitled to the rents from the 
defendant Mr. Newport's age of twenty-one to his age of 
menty-fix. 


The ſecand queſtion is between the defendant Mr. New- 
and the earl of Bradford ; 

Whether the rents and profits are diſpoſed of by the 

teſtator at all, between Mr. Newport's age of twenty-one 

2nd his age of twenty-ſix ? | | 


It is ſaid yery truly, an heir at law ſhall not be diſin- 
herited by implication only; and for this purpoſe were cited 
the caſes of Stephens ver ſus Stephens, Caſes in the time of 
lid Talbot, 228. Hopkins verſus Hopkins, Id. 44. 


With regard to this queſtion, it muſt be conſidered that 
the heir at law is diſinherited by the expreſs words of the 
will, for the whole eſtate is given to truſtees and their 
heirs, in truſt for the defendant Mr. Newport in tail, and 
the plaintiff Smith in fee, ſo that the whole is diſpoſed of, 
the legal eſtate veſting in truſtees for the uſe of the defendant 
Mr. Newport; and in default of iſſue of him, to the plain- 
tiff and her heirs ; therefore the heir at law can have no- 
thing, unleſs there is a revocation of what is before diſ- 
poſed of. | 


No the third codicil does not revoke the eſtate- tail 
given to the defendant Mr. Newport, but only prolongs 
tie time of his coming into poſſeſſion : can this then 
mount to a revocation of the will as to the intermediate 
time? or does a direction that the rents and profits be not 
pad to Mr. Newport till his age of twenty-ſix, prevent 
their going to the (defendant Mr. Newport? I apprehend 
not at all: for though he is not to have the rents and 
profits till his age of twenty-ſix, yet his intereſt in them is 
not taken away; and though they are not immediately ta 
be paid, yet they veſt notwithſtanding, 


Therefore I am of opinion that here is nothing undiſpo- 
kd of under this will, but that the rents and profits veſt 
A the defendant Mr. Newport, at twenty-one, and the 

ENT | f time 
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time of receiving only is prolonged till his age of twenty. 
ſix years. | . 


For theſe reaſons I muſt decree the truſtees to account 
for the rents and profits during this intermediate time, from 
his age of twenty-one to his age of twenty-ſix, to the com. 
mittee of the defendant Newport's eſtate, he being found 
a lunatic. | 


Carr 239. Matthews verſus Cartwright, July 16, 1742, 


Thomas Mat- HE plaintiff had a note dated March 25, 1737, to 
hee 8 this effect: Received of my brother Mr. 1 
plaintiff at diffe- | 
rent times tfBree Matthews 450l. to be ſecured by mortgage on my Stoke. 
notes, one for Hall eſtate, 

50l. another | 
755 2501. and the laſt for 130l. and expreſſed in each to be ſecured by mortgage on my Stoke. 
Hall eſtate ; the drawer of the notes had before mortgaged the ſame eſtate to the defendant; 
the plaintiff. takes in a prior mortgage to protect the ſums lent upon the notes. Lord Hard. 
wicke held there was nothing to differ this caſe from the common one, and that the defendant 
ſhall be paid the money lent upon the nates in the firſt place, as well as the money due on 
the aſſigument of the prior mortgage. 


2 cx. Q. * as 
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A ſecond note dated Auguſt 19, 1737, in theſe words: 
Received 2504. of my brother mas Matthews, to be 
fecured by mortgage on my Stoke- Hall eſtate. 


A third note for 1 501. in the ſame terms. 


The drawer of the notes had made a mortgage before 
of this very eſtate to the defendant ; the plaintiff afterwards 
brought in a prior mortgage, to protect the ſums lent upon 
the three notes againſt the ſecond mortgagee Mr. Cart- 
wright. 

The defendant inſiſts na money was ever advanced by 
the plaintiff as a conſideration for the three notes : the 
chancellor offered to direct an iſſue to try the conſideration, 
upon the peril of coſts againſt the defendant Cartwright 
but he not caring to run the riſque, lord Hardwick faid, f 
am of opinion here is nothing in this caſe which is different 
from the common one of a firſt, ſecond and third mortga- 
gee, where the laſt, after having notice of a ſecond mort- 
gage, prior in time to his own, buys in the firſt imcum- 
brance to protect himſelf ; in that caſe the ſecond mortga- 
gee ſhall not redeem without paying both firſt and third 
mortgage. 

So in the preſent caſe the plaintiff, the note-holder, upon 
his having notice of the ſecond mortgage to the 4 
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4nd paying off the firſt incumbrance upon this eſtate, and 

raking an aſſignment of it, ſhall protect himſelf againſt the 

defendant's mortgage, and ſhall be paid in the firſt place 

the money lent upon the notes, as well as the money due 

to him upon the aſſignment of the firſt mortgage. 


Shepherd verſus Titley, July 17, 1742. [ 348 } 


A AR. Shepherd, who had a mortgage for 4000/. upon Cas 230. 
Mr. Jennings's eſtate in 1425, in compaſſion to the The court will 
mortgagor in 1728 forgave him 8oo/. and three years after- not make an in- 
nards Mr 


conſiſteni decree 


Mr. Shepherd lent. him 8ool. again; during this in- in a fecond cauſe 

reryening time Mr. Titley advanced the ſum of 20001. to — the 
: : ame parties, on 

Mr. Jennings, for which he gave him a mortgage upon the Me Parties: 
lame eftate in the year 1728. confulion it 
os 1404 | a would create; 
but at the fame time lord Hardwicke declared, he would not upon an order in a former 
auſe tie up the plaintiff, but will dire& the cauſe to ſtand over, fo as to give him an © 
portunity of laying the matter before the court on a bill of review, or othcrwiſc, as E 
ſhall be „died. pry as 


In 1729 fir Thomas Peyton agreed to purchaſe of Mr, 
Jennings, for the ſum of 1850. fee-tarm rents of 70l. per 
an. iſſuing our of fir Thomas Peyton's eſtate, and payable 
to Mr. Jennings, imagining that he was at that time ſeiſed 
in fee, as he had covenanted with fir Thomas Peyton, that 
he had done no act to incumber ; but fir Thomas Peyton 
finding afterwards that Mr. Jennings had mortgaged the 
fer- farm rents to Mr. Shepherd, applied to him, wha 
reed that when he himſelf was paid his 4.000/. and intereſt, 
that he would convey the fee-farm rents to fir Thomas 
Peyton, who promiſed that if he was not diſturbed in the 
rot of the fee- farm rents, he would not commence 
kult againſt Mr. Jennings; and in this manner it has 
ed ever ſince. | | 


In the former cauſe in 17 36, at the Rolls, his honour 
decreed that the maſter ſhould take an account of what was 
due upon the mortgage to Mr. Shepherd the preſent plain- 
ut, for principal and intereſt, and in the taking of that ac- 
count the maſter has allowed Mr. Shepherd no more for 
pincipal than 32000. 

Mr. Shepherd has naw brought his bill againſt Mr. Tit- 
ky to be paid the 4000“. and intereſt, or that Mr. Titley 
may ſtand forecloſed. 

Lord Chancellor. There is a good deal of difficulty on 
ne ſide and on the other, and I am very much at a loſs 

Vol. II, 3 B what 


Gaſes argyed and determined in the 


what decree to make, Ihe bill is now broyght for a ney 
purpoſe, different from the former cauſe ; and to be jure, 
mortgagee may, after a tg for A redemption, bring 2 
bill for a forecloſure, unlels it is done merely to accumu. 
late the expence, and in that caſe the court will not give 
any countenance to it. But I do not take this to be the 
principal end of the preſent bill; one intention of it is in 
order to make a freſh charge upon Mr. Jennings's eſtate, 
being a ſum lent, as the plaintiff ſays, by him to the 
mortgagor upon a bond and Judgment. 
Another end of this bill is to take in fir Thomas Pey.. 
ton's fee-farm rents, that they may contribute towards tl 
ſatisfaction of the mortgage, and be brought in by way of 
aid, if the mortgage premiſes ſhould be a failing fund, 
Theſe are two material points; and indeed the nature of 
the tranſaction is very dark, and attended with particuly 


By the plaintiff's charge before the maſter, the intereſt 
from 1728 to 1731, ceaſed upon gool. on the mortgage for 
4000l. but the mortgagor afterwards gives a bond and 
Judgment for another ſum of 8501. advanced; and admit- 
ting this to be a new ſecurity, though I do not determine 
that point now, yet the judgment is a lien upon the eſtate, 
if Mr. Shepherd had no notice of Mr. Titley's incum- 

rance ; for then the equity of this court will certainly allow 

r. Shepherd to tack the judgment to the mortgage, and 
to be paid both in the place before any meſne incum- 
brance can be admitted. But the great obſtacle ariſes from 
the decree in the former cauſe, for the maſter muſt ſettle 
the account under the direction of the court, and cannot 
take any notice of the new loan, but is confined merely to 
the plaintiff's mortgage. nm 


Where there is an original cauſe, and a deccree made 
in it, you cannot have afterwards an inconſiſtent decree in 
a ſecond cauſe between the ſame parties, for that would 
create ſuch confuſion as it not to bs endured by the rules of 
this court. And therefore I am of opinion that I cannot 
vary the decree in the former cauſe ; but then I will give the 
plaintiff Mr. Shepherd ſome opportunity of trying the 
validity of this new debt of '8607. for after this tranſaction 
of the 800l. it appears by a deed executed between the 
plaintiff, one Davis, and Mr. Peyton, that they admitted 
the plaintiff to be ill intitled to the 40001. This being 
{9 ©, whatever light the 8607. might appear, the Py 


&. . 
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bt ttünlk it worth their while to diſpute the validity of 
Then it will come to this queſtion, whether the plaintiff 
may” not be at liberty to rehear, or to bring a bill in the 
nature of a bill of review, in order that this matter may be 
© * into fully. 90 * ' : , 
And I think it would be hard, merely upon an order in 
a former cauſe, to tie up the plaintiff abſolutely, ſo as to pre- 
vent his laying this matter fairly before the court; there- 
fore I direct the plaintiff to pay the coſts of the day, and 
the cauſe to ſtand over, that he may have an opportunit 
of proceeding. by bill of review, or otherwiſe, as he 
be adviſed; + of ; 


Or the 18th of June 1743, there was a rehearing of the 2 a 1 
ſeveral cauſes, Rk Mr. Shepherd, Mr. Titley and fir L 350 ] 


Thomas, were by bill and croſs bill before the court. 


It was inſiſted by Mr. Shepherd's council, that he having Shepherd iaff- 
the legal eſtate, and no notice of the intervening incum- ons 8 
brance, Mr. Titley is not intitled to redeem but upon pay- agzin, Nay rat 


ment of the 32001. and the 800. ; ought to ſtand, 


gp as it did before; 
a ſecurity for 49001. the parties intending it ſhould: and his council offered to read parol 
evidence to ſhew this intention; which was objected to as being within the ſtatute of frauds 
and perjuries. Lord Hardwicke ſaid, that the loan of the 8ool. cannot be conſidered as a 
continuance of the old mortgage in 1725; and in reſpeR to an intervening incumbrance, is 
bew one, admitting Shepherd to have notice, and therefore would not allow the parol 
evidence. | 


The caſe relied upon for Mr. Shepherd was the dutcheſs 
of Marlborough verſus Brace, 2 Wms. 491. 


The mortgage deed being originally for 40007. it was 
inſiſted, on Mr. Shepherd's advancing 800. again, the deed 
ought to ſtand, as it did before, a ſecurity for 4000/. it be- 
r ſo by the parties; and the plaintiff's council 

ered to read parol evidence, to ſhew this intention. But 
the council for Mr. Titley objecting to this evidence, as 
being within the ſtatute of frauds and perjuries; for there 
being a receipt on the back of the mortgage deed for 8001. 
af courſe it appeared by the very deed itſelf, that in 1728, 
only; 32001. principal remained; and therefore it would be 
a contradiction in terms to ſay, that 800l. lent in 1731, is 
partof the mortgage in 1725; for lending a different ſum 
i731, was the ſame as if it had been a new mortgage; 
lo that Mr. Shepherd can never charge the mortgagor, or 

ay other perſon ſtanding in his place, with its being a 

% 3 B 2 part 


j in which Mr. Shepherd's council would take it, 
t 


Caſes, argied and determined in ile 


part of the old mortgage, unleſs there was an agreement for 
e Pen moon * | 15 for, 


Lord Chancellor. Whether theſe depoſitions were read 
before, is of no ſigniſication, the whole being open, and is 
now as an otiginal bearing; but I am of opinion, that the 
parol evidence offered hy Mr. Shepherd's council ought not 
to be read. This was a, mortgage of 4000. the legal 
eſtate was in Mr. Shepherd, the 77 of redemption was 
in Mr. Jennings; arid being fo, the fum of 800. appears 
to be paid off upon this mortgage by Jennings, upon Shep- 
herd's receipt, and who has likewiſe admitted the fact before 
the maſter, and the circumſtance. of the lending or re- 
lending was about three } goo after the gool. was diſ- 
charged. Suppoſing it firſt as a new loan, it is impoffible 
to charge the mortgaged eſtate with a further ſum without 
a written agreement, becaule it is charging the equity of 
redemption-with a ſum that is not in the deed. But then 


out he common caſe is, by ſhewing that it was agreed 


between the parties, that the eſtate ſhould be charged as it 


was originally with the zo0o/. On the other hand, con- 
ſider that the eſtate is diſcharged of the payment of 800l. 
not by a ſolemn writing indeed, but by a receipt under the 
hand of Mr. Shepherd. a 


It has been ſaid, that the whole between Mr. Shepherd 
and Mr. Jennings is to be regarded but as one tranſaction; 
and that the advancing the 800. again is a ſetting up, or 
a continuance of the original ſum. - But this cannot be, 
for it is not part of the ſame tranſaction, for there is the 
diſtance of three years ; and it is admitted here is a break, 
and intereſt does not go on for theſe three years. Suppoſe. 
there had been a puny incumbrance between the year 
1728, and Mr. Shepherd's relending the 800. and that 
he had” notice of this puny incumbrance, could he have 
over-reached it? Moſt certainly not. This ſhews that 
the lending the 800. cannot be conſidered as' a conti- 
nuance of the old mortgage in 1725, but is to all intents 
and purpoſes a new one with rd to an intervening in- 
cumbrance within the three years, admitting Mr. Shep- 
herd to have notice; and therefore I cannot allow this 
parol evidence. | EUR ee 

Then the council for the plaintiff produced a bond and 


judgment to him for the 8ool. and- inſiſted that. he can 


tack the judgment to the mortgage, and ſo intitle Met 
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i» receive. both | ſums before Mr. Titley can let him in 
won the eſtate: for as Mr. Shepherd the plaintiff has 
wought/a bill to forecloſe Mr. Jennings and Mr. Titley, 
Mr. Titley might have brought a croſs-bill, and charged 
notice to Mr. Shepherd, and put this matter in iſſue; but 
+ Mr: Titley has not done this, he cannot wreſt the legal 
gute out of Mr. Shepherd's hands, unleſs he will pay off 
the judgment as well as the mortgage. TH 1 


Mr. ſolicitor-general, council for the defendant Mr. 
Titley, made two points, and inſiſted in the firſt place, 
whether under all the circumſtances of: Eis caſe Mr, Shep- 
herd is to be allowed to tack. the bond and judgment for [ 352 J 
$0ol; in 1731, to his mortgage in 1725, againſt a puiſne 
incumbrance, Mr. Titley between the year 1725 and 
1741, Mr. Titley's mortgage being dated the 24th of 
June 1728. The ground, he ſaid, the court goes upon, 
in taking a ſubſequent ſecurity to a former one is, that the 
court will preſume the laſt money was lent upon the faith 
of the original fecurity. What ground is there to preſume 
that Mr. Shepherd lent this 800“. upon the credit of the 
original mortgage ? the contrary is rather to be preſumed, 
becauſe he might, if he-pleaſed, have indorſed this fur- 
ther ſum on the mortgage deed, without the trouble of a 
warrant of attorney, and entering up judgment, which is 
2 more round about way. 25 


Lord chancellor interrupted him, and aſked if it was A ſetiled rule, 
not a ſettled rule of this court, that the prior mortgagee alte 5 
may tack a judgment to his mortgage, though ſubſequent tack 3 
in time to a fecond mortgagee, when he has no notice of to his mortgages 


- the fecc though ſubſe- 
the ſecond mortgage. — 


Mr, folicitor-general gave it up, and went to his ſecond — 
point, between Mr. Titley and fir Thomas Peyton. has 
O 
The equity. of redemption of Mr. Jennings's whole 
eltate-is ſubject to Mr. Titley's mortgage, and as that part 
of the eſtate mortgaged to Mr. Shepherd will, in conſe- 
quence of your lordſhip's opinion, be but a ſcanty ſecurity 
to Mr. Titley, he has a right to come upon the fee-farm 
rents to make up his principal and intereſt, as they were 
neluded in Mr. Shepherd's mortgage, whom Mr. Titley 
il at liberty to redeem, and therefore ſtands in all reſpects 
n the place of Mr. Shepherd with regard to fir Thomas 
Peyton, as Mr. Titley is a prior incumbrance; and for 
is purpoſe cited Bovey verſus Skipwith, 1 Ch. Ca. 201. 
1 


Mr. 


3 


[ 353 ] 


Cafts argued and determined In the 
_ Mr. attorney- general of council for ſir Thomas Peyty 
There is no foundation to alter the decree at the forme 


hearing, nor is it to the objection made'by 

Tittey's council ; 6 the bill kev been ame 
againſt fir Thomas Peyton, this cannot now be inſiſted © 
as an original objection, unleſs it was conſequential, and 
# hindrance of juſtice; The decree there was general, tg 
take an account of what was due to Mr. Shepherd for 
principal and intereſt, and the whole 40001. was then 
ſuppoſed to be due. So that Mr. Titley was as much in. 
jured by the decree of diſmiſſion of his bill againſt fr 
Thomas Peyton then as he is now, and therefore, as j 
does not alter the ſituation of things, this cannot be called 
2- conſequential” direction from that decree ; nor can 2 
ſingle reaſon be given why your lordſhip ſhould retain Mr, 


"Titley's bill againſt fir Thomas Peyton now, which might 


not have been equally given at the former hearing, 


The fee-farm rents are not included in the mortgage to 
Mr. Titley : will it be laid down then as a rule in this 
court, that” an original mortgagee and mortgagor cannot 
ſella part of the mortgaged eſtate to a third perſon, not- 
withſtanding an - intervening incumbrance upon another 
part of the mortgagor's eſtate? Mr. Shepherd in his 
agreement with fir Thomas Peyton, conſented to take his 
principal and intereſt fi out of the other part of the 
eſtate in mortgage to him, before he came upon the fee- 
farm rents, and therefore Mr. Titley can be in no better 
condition than Mr. Shepherd himſelf. Sir Thomas +: 
ton has agreed that he will not proſecute Mr. Jennings for 
his breach of covenant, which is a valuable confideration 
in point of law, and upon which fir Thomas Peyton 
might found an aſſumpſit, for it might happen that by this 
forbearance his debt might be loſt. 


Mr. ſolicitor- general in his reply inſiſted; that M.. 
Shepherd has not abſolutely given up the fee-farm rents, 


but reſerves to himſelf a power of reſorting to them again, 


if the reſt of the mortgaged premiſes ſhould” not be ſuff- 
cĩent; and therefore Mr. Shepherd continues to all intents 


and purpoſes to have a mortgage ſtill upon the fee- fam 


rents. That the court will not, in caſe of Mr. Jennings 
the mortgagor, who has defrauded all the reſt of the cre- 


ditors, ſuffer ſuch an agreement to defeat the right of a 


third perſon, 


Mr, 
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Mr, Shepherd, in his anſwer to Mr. Titley's bill, ad- 
mits he had .nqtice of Mr, Titley's > fix months 


+ * 


fore he figned the articles between him and fir Thomas 
Peyton 3 therefare Mr. Shepherd has not parted with any 
&curity at all, but has the whole original debt for his 
kcurity fall. - To allow what is contended for on the 
Aber fide, would be putting it in the power of a firſt 

tor to direct the order of payment as to all the reſt. 
Thearticles for the purchaſe of the fee-farm rents between [ 254 ] | 
Mr. Shepherd and fir Thomas Peyton, were in April 1732, 
and Mr. Titley's bill was brought the June immediately 
following. ; | 
Lord Chancellor, The queſtion now before the court 
Whether Mr. Titley bas a right, as againſt fir Tho- 
mas Peyton, to redeem Mr. Shepherd, and to have an 
ſſipnment from him of his intire ſecurity, and by that 
means to compel fir Thomas Peyton to redeem him as to 
the fee-farm rents? 


As to the merits, I do nat know how I can diſtinguiſh sir T. P.'s caſe 
the caſe of fir Thomas Peyton from any other puny in- 79 diſtinguiſh 
cumbrancer of purchaſor, where the rule of equity is, other puny 18. 
prior in tempore, potius in jure. If, by the articles, Mr. cumbrancer; 
Shepherd was to confine himſelf only to the other part of #27 the rule is, 
the mortgaged premiſes, and had not reſerved a power of — — in 
reſorting at all events to the fee- farm rents, if the reſt jure. 

ſhould not be ſufficient, I ſhould then have thought fir 

Thomas Peyton had a ftrong caſe. But as this caſe is 
arcumſtanced, the queſtion will be, Who Mr. Shepherd 

2 truſtee for, as to the legal eſtate in the fee-farm rents, 


whether for Mr. Titley, or fir Thomas Peyton ? X 


It has been objected on behalf of fir Thomas.Peyton, 
tht Mr. Titley is not right in point of form, and that he 
annot by the rules of the court make this demand now, 
Ai is ſo long ſince his bill was diſmiſſed againſt fir ' 
{as Leyton... | 


Let it ſtand over therefore to aſcertain this fact, whether, lere there in 8 
men the cauſe was heard at the Rolls, the point between lecond fuit be- 
Ms. Titley and fir Thomas Peyton was litigated - then; *v<<" the fame 
riß it was, fir Thomas Peyton may inſiſt on the ac- fit od an 20. 
queſgence of Mr. Titley under that ; otherwiſe if | nag un- 
Mr, Titley's bill was diſmiſſed without any prejudice to der 2 decrecin 
bu queſtion, "Iv | EN the bill be diſ- 

n miſſed, without any prejudice to the queſtion in that cauſe, 


Hair 
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© Caſes argued and determined in tie 


Hall verſus Carter, July 19, 1742. 
. JOHN | CARTER by his will, dated Jan A 
L created a term of one hundred wht mg Aon , 
„the rents and profits of the premiſes, or by mortgage 
thereof, to raiſe portions of '2 009. ' for each of 1h, 
daughters of his ſon Thomas Carter, Payable xt 
«© eighteen, or day of marriage; and moreover to pay 0 
every ſuch daughter or daughters the ſum of 61: a her 
for their maintenance, till their reſpective portions * 
* become due and payable; with a proviſo that it ſhall 
<< be lawful for his ſon Thomas Carter to make a jointut 
< to ſuch woman as he ſhall marry, of all or any part d 
< the premiſes limited to him: and in caſe of failure af 
« iflue-male of Thomas, the like limitation to his tuo 
& other ſons Cornelius and Henry, with a proviſo, tha 
c in cafe ſuch perſon or perſöns ſhall be next in remainder 
rc or reverſion expectant upon the ſaid term of one hun- 
* dred years, ſhall and will pay unto ſuch, daughter ct 
daughters of the ſaid Thomas Carter or their guardian, 
« or to ſuch perſon lawfully authorized to receive the 
„ ſame, all and every of their reſpective portions of 100/, 
a- piece, either before or after the ſame are due and pay. 
< able by the direction of this my will; that then the 
< faid term of one hundred years ſhall from thenceforth 
« ceaſe. and determine for the benefit of ſuch perſon u 
t perſons, in remainder or reverſion. as aforeſaid,” 


Thomas had two daughters, but no ſon, and left his 
widow Ann Carter, who had a jointure of the whole pre- 
miſes deviſed under the will. Cornelius Carter, the ſecond 
ſon of | John, is dead, but has left iſſue the defendant 
Eſteourt Carter, who is tenant in tail under the will af 
J ohn Carter; | 


The plaintiff Grace Hall, the daughter of Thomas 
Carter, who married in April 1724, eighteen years 290, 


by her bill -infſts, ſhe is intitled to her portion of 100, 
san dd that it ought to be raiſed even in the lifetime of Ann 


1 


- w 


Carter, her father's, widow. But her council at the ba, 
thinking it too hard to maintain that the portion ſhould 


be raiſed upon the jointreſs, gave up that point, and in- 
ſiſted only that the truſtee may by mortgaging the rever- 
ſonary eſtate, expectant upon the death of the jointrels 


immediately raiſe the . portions of 1007. and 1000. for the 


plaintiff Grace, and the defendant Mary Paxton. 


Jah 
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un Brown, for the plaintiff, cited Butler verſus Dun- 
comb, 1 P. Ams. 448. and Brown verſus Berkeley, 
2 P. Vns. 484. which went up afterwards to the Houſe 


of Lords. 


Mr. attorney- general, for the defendant Eſtcourt Carter, 
the tenant in tail, inſiſted, that as the 6/. a year mainte- 
nance for the daughters is to come out of the rents and 
prolits, it muſt follow, that the groſs ſum of 1001. is to 
he poſtponed till the commencement of the term in poſ- 
ſellon, and that this brings it within the reaſoning in the 
caſe of Brome verſus Berkeley: and that the truſtees here, 
25-in that caſe having an election by ſale or mortgage, to 
riſe the portion, ſhews the intention of the teſtator, that [ 2 56 1 
they ſhould not exerciſe their election till the term com- 
mences in poſſeſſion, 


Lord Chancellor. There have been a great many of 
theſe caſes, but for ſome years paſt I have heard nothin 
of them, which I hope is owing to the rule being 1 
ſetiled in this reſpe&t : and there have been likewiſe ſome 
caſes formerly, which, by the ordinary underſtanding of 
mankind without doors, have been thought to go too far. 


ce | The court, in 
Therefore, in more modern caſes, the court has put a 3 


feſtriction, and thought it very hard in the lifetime or the thought it hars 
father to incumber his eſtate with railing daughters por- to raiſe dangh- 


Load : 8 ters portions in 
tions: and in this inſtance they ſtopped thort, and would d Pao! lifes 


not carry it ſo far, becauſe it encourages undatifulneſs, time, and there- 

and occations improvident matches. e | fore refuſe to do 
it, 

- In cafes ſtill more modern, another reaſon has prevailed In late caſes, 

in fayour of the remainder-man, that he ſhould not be Where the por- 


tion was large, 


diſtreſſed by incumbering the reverſion too much, where the court have 
the portion has been large. Vide the caſe of Greaves refuſed it, in fa- 
varſus Mattiſon *, 2 Jones 201. and Staniforth and Clerk. v9" of the Le- 


mainder- man. 


—— % " "i 3 8 
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A. made a ſettlement to the uſe of himſelf for life, remainder to the 
ule of his firſt ſon in tail mail, remainder to truflees for forty years, re- 
maigder to himſelf in fee; the term was declared to be a truſt, that in caſe 
k ſhould happen that the ſaid A. ſhould die without iſſue- male of his body, 
then the 4rullces ſhould raiſe 5000l. for daughters portions, payable at the 
age of twenty-one, or marriages with a proviſiog tor maintenance; in the 
mean ume the wife died, leaving two deughte:s and no iſſue-male; and it 
was relolved that the right to the portion was veited by the mother's death. 
without ilſue- male in the liſe of the father; for otherwiſe the father might 
he 0 5 that the portions might be of little ſervice, Greaves and Matti- 
vis n. 201. 
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ſon verſus Staniforth *, 2 Vern. 460. taken noti | 
Corbet & ux' ver ſus Magdwell, 2 Vern. 8 
Cowper, and ſince that ſeveral other determinations, 


In the preſent caſe the demand is not in the lifetime of 

the father, but long after his death, which happened in 

1721. The queſtion then is, Whether theſe portions 

ſhall be raiſed immediately upon the reverſion? 

The portions 


8 As to the jointreſs, it is very clear that they cannot 
cunt be rift „ W 26" 16 „ her 5 fol if the" e de. _y 
ot the jointteſs, limited by the will itſelf, there could have been no doubt: 
"hy SIC and it is certainly the ſame thing when it is done b . 
T. C. execute power; and when Thomas Carter executed it, the eſtate 
the power, the aroſe out of the will of John Carter, and conſequently 


9 pot is precedent to the one hundred years term for raiſing 


]. C. and is pre- portions, 
cedent to the 


two hundred The ſecond queſtion is, Whether the portions are raiſ- 
years term. able out of this term, though a reverſionary one? I am 
of opinion, theſe portions ought to be raiſed immediately, 
notwithſtanding the caſes cited; for this ſtands clear and 

diveſted of all the circumſtances mentioned in the others, 

There may be inconveniences. on both ſides, but on the 

fide of the daughters a very great one, for they may wait 

till their portions are of no uſe to them, as has happened 

J 357 ] in one inſtance here ; for one of the daughters is dead, 

and her repreſentative comes only in her right. 


In the caſe of Corbet verſus Maidwell, 2 Vern. 640. 
lord Cowper admitted all the precedent caſes, and went 
upon the words of the ſettlement, that in caſe the father 
ſhould die without iſſue- male, and leave a daughter unmar- 
ried, or not provided for at his death, the truſtees were ts 
raiſe 2000. to be paid at eighteen, or marriage. It was 
decreed not to be raiſed in the life af the father, it not 
veſting till his death. In the caſe of Butler and Dun- 
comb, the truſt of the term was expreſsly from and after 


. — 
ä * ** 
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* In the caſe of Staniforth and Staniforth, lands were by a marriage: 
ſettlement limited to the huſband and wife for their lives, remainder to the 
heirs-male of their bodies; and if there ſhould be no iſſue- male of their 
bodies, and one or more daughters, then to the truſtees for five hundred 
years, from the deceaſe of the ſurvivor, in truſt by ſale or mortgage to ra1-e 
10001. for daughters portions; but there was no time appointed fo pay- 
ment of them ; and the father died, leaving a daughter only; the portion 
veſting in the daughter in the lifetime of the mother, it was decreed to be 
raiſed by a fale, with reaſonable maintenance in the mean time, though no 
maintenance was provided by the ſcttlement, * 


E 
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the commencement 4 the term, and upon theſe ſingle words 
lord Macclesfield founded his decree. 

Conveyancers are now grown ſo cautious, as to inſert 9 
tiegative words in ſettlements, to prevent portions being ve words, to 
raiſed in the lifetime of the father and mother. preventportions 

cing raiſed 1n 

The caſe principally relied on, upon the part of the de- 3 mo- 
&ndant Eftcourt Carter, is Broome verſus Barkeley. e 


There was a reverſionary term in that caſe, in default 
of ifſue-male of the marriage, on truſt to raiſe 2500l. for 
1 bers, payable at twenty-one, er marriage, and out of 
25 to pay 100l. per ann. for maintenance; the ff pay- 
ment of muintenance-money to be made at ſuch of the ſaid 
balf-yearly feefts as ſhould next happen after the ſaid eſtate, 
limited to the truſtees as A aps ſhould take effect in 
poſſeſſion the power to 2 the portions was out of the 
tents and profits, or by ſale, or by leaſing of the premiſes, 
and maintenance to precede the portions. Lord chancellor 
King, aſſiſted by the maſler of the Rolls, was of pe 
that as maintenance was not to be raiſed till after the term / 
takes effect in poſſeſſion, a fortiori the portions were not; 
and it would be abſurd to ſay, that the portion ſhall be 
raiſed fir ft, and the maintenarice-money paid afterwards. 


The caſes are not at all alike ; for there Mrs. Broome, 
the daughter, was not intitled to have any maintenance 
til the term took effect in poſſeſſion, 


But in the preſent caſe it is far otherwiſe, for the main The mainte- 


12 nance here is 2 
tenance is actually a charge upon the eſtate, and truſtees — tis 


are to pay 67. per ann. to each daughter, till their portions «cats, and is not 
. become due and payable, and is not poſtponed poſtponed till 


till after the term comes into poſſeſſion; ſo that mainte- ter the term 
comes into poſ- 


nance runs on till then; and though I do not know any ſeſion, and no 
ſtance where a ſale has been directed for maintenance harm ean ariſe 
out of rents and profits, becauſe it muſt be annual, which en 27'82: 
would create endleſs trouble, yet it is a charge upon the [ 359 I 


. * . . 1 h 1 * 
eſtate, and the arrear which is incurred muſt be paid off fon, . 
. 0 » 
after it comes into poſſeſſion, rears muſt he ſa · 
tished the mo- 


Then, where can be the objection of mortgaging the ment the term 
teverſſon now; or what harm can it be to the reverſioner? f,“ — 
becauſe the moment the term comes into poſſeſſion, the ; 
urears muſt be ſatisfied. 


An objection has been made by Mr. Murray, that the A power in 


* 


portion being directed to be raiſed out of rents and profits, ultess of fei. 
ling portions by 


3 2 07 reais, or by 
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mortgage, — "9 or by mortgage, therefore it ought to wait till the term 
poning the rai- comes into poſſeſſion, that truſtees may make their ee. 
fing, in order tion. This was the argument in Broome verſus Berkeley, 
on cy, may but there are many caſes of ſettlements where this election 
Je 4" 5 is given to truſtees, and yet they ſhall not be allowed © 


poſtpone the raiſing, in order to make their election only, 


I am not clear whether it might not be raiſed by ſale, 


if it ſtood only upon the words rents and profits, which 
have been held to carry a fee. 


The defendant * a | 
fe nn The next cbjection was, that if the court ſhould be of 


the term, and Opinion the portion itſelf ought to be raiſed, yet that it 
exonerate the ſhall not carry intereſt ; and in order to ſupport it, they 
4 2 have read the laſt proviſo in the will, which ſays, that the 
1 * portions term of one hundred years ſhall ceaſe, if fuck, perſon as 
from the time ſhall be next in reverſion will pay the daughters portions 
2 became either before or after the ſame are due: and from hence it 
i is inferred, that the defendant Eſtcourt may redeem the 
term, and exonerate the eſtate at any time without paying 
intereſt. But I am of opinion that he cannot, but muſt 
pay the intereſt for the portions, from the time they be- 
came due; and that the intention of the teſtator was, that 
the daughters thould have maintenance till the portions 
became payable, and intereit afterwards till they were 
raiſed. 
Where there is Though intereſt is not mentioned, yet in the caſe of lord 
. Kilmurry and Geery, 2 Salk. 538. it was held, that 
with a groſs Where there is a power of charging land with a groſs ſum, 
ſum, it imports jt imports intereſt of courſe, and none would lend ſuch 
— pe ſum if the law were otherwiſe : this very rule prevailed 
afterwards in the caſe of Evelyn verſus Evelyn, 2 Þ, 
Ams. 591. 


- 


[ 359 J T ſhall decree 181. to the widow, 87. to be paid her by 
* the plaintiff Grace, as ſoon as her portion is raiſed, as 
compenſation for the three years maintenance till Grace 

was married. 


he truſtee to have coſts, but none between the other 
parties, and the portions to be raiſed by mortgaging ths 
reverſion expectant upon the death of the jointrels, 
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Chitty ver ſus Selwin and Martyn, at the ſecond ſeal after CAS 241. 
Trinity Term, July 20, 1742. 

HE plaintiff moved to ſtay the defendants from pro- — — 4 
T ceeding to a trial at law upon a policy of inſurance, mining witneſſes 
and that a commiſſion may iſſue for the examination of LA nope 

: . - nd1es, as the 
witneſſes in the Weſt-Indies, on a ſuggeſtion that the ma- po 2.5% * 
terial facts for the plaintiff aroſe there. and to ſtay the 

| | defendants pro- 
erding at law on a policy; lord Hardwicke granted the commiſſion and the injunction, as 
the voyage was at and from Carthagena to Porto Bello, and the facts mult neceſſarily ariſe in 


the Welt-Indies. 


Lord Chancellor. Where a ſhip is inſured at and from . 1 
a place, and it arrives at that place, as long as the ſhip is voyage upon 
ing for the voyage, upon which it is inſured, the Mary U 
inſurer is liable; but if all thoughts of the voyage are laid fuer is liable; 
ade, and the ſhip lies there five, fix or ſeven years, with but if the voy- 
the owner's privity, it ſhall never be ſaid that the inſurer — e ne 
is liable; for it would be very abſurd to make him ſuffer by ang 4 
for the whim or caprice of the owner, who chuſes to let or ſeven years, 


$ . with the own- 
the ſhip lie and rot there. er's privity, the 


inſurer is not 


As this was a voyage at and from Carthagena to Porto liable, 
Bello, the facts which are in controverſy in this cauſe 
muſt neceſſarily ariſe in the Weſt-Indies, and therefore 
the injunction muſt be granted, to ſtay the defendants the 
nſared from proceeding at law till further order, that the 
plaintiff may have an opportunity by a commiſſion to af- 
certain the fads, which he inſiſts on to be very material; 
that the ſhip lay above four years at Carthagena before it 
was ſunk there by Don Blaſs ; and that all thoughts of 
proceeding on its voyage to Porto Bello were laid aſide, 
there being no fair held, on account of the Engliſh fleet 
being in thoſe ſeas, under the command of admiral Ver- 
non, and likewiſe the ſucceſs he met with afterwards in 
his attack of that port, 


I fee no difference at all between this caſe and that of 

Green verſus Suaſſo, December 10, 1741 ; and therefore 

will make the fame order here, as in that cauſe; an in- 360 ] 
Junction was granted accordingly. 


Yates 


of tune, 
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Cas 443. Yates ver/its Hambly, July 21, 1742. 


Lord Hard- HOMAS TALBOT, being ſeiſed in fee of f 

2 6 5 meſſuages in St. Thomas Apoſtle, ſubject to a oh 
deviſed under gage term of five hundred years, which afterwards became 
the will were a veſted in Edward Parker deceaſed, who married Alice 


— Thomas Talbot's daughter; and which, 7 indenture of 


that no bar ariſes the zoth of Auguſt 16 5, Was aſſigned to oſeph Blunt 
from the length in truſt for Edward Parker, ſubject to redemption on 
Thomas Talbot, or his heirs, paying to Edward Parker 

gol. did, by his laſt will, dated 2oth of April 16gg, 

eviſe two of the 1. to his daughter Mary, afterward 
the wife of James Plummer, and her heirs ; and gave 
unto Edward Parker all the reſt of the meſſuages, to hold 
to him and his heirs, he paying all his debts, and appointed 
him ſole executor : upon the teſtator's death, Edward 
Parker entered upon all the ſeven meſſuages : in 169g, 
James Plummer and Mary his wife exhibited their bill 
in this court againſt Edward Parker and others, to com- 
pel Parker to ſuffer the plaintiffs to enjoy the two mel. 
ſuages, according to the teſtator's will, or let them redeen 
the mortgage ; but Parker dying ſoon afterward, having 
by his will appointed Alice his wife his executrix, who 
poſſeſſed the ſeven meſſuages, ſhe entered into a treaty 
with James Plummer and his wife for ending the ſuit; 
and it was agreed, that Alice Parker, and the other daugh- 
ters and co-heirs of Edward Parker, ſhould, in conſide- 
ration of 5ool. and ten guineas, releaſe and convey to 
James Plummer and his wife, all their right in the ſeven 
meſſuages: Plummer and his wife having borrowed 50. 
of William Hambly deceaſed, by leaſe and releaſe, dated 
the 1ſt and 2d of January 1699, and a fine, did convey 
the two houſes deviſed to them to William Hambiy, and 
his heirs, until he ſhould have received by the rents and 
profits thereof the 5ol. with intereſt; and | has payment by 
ſuch rent of the gol. then to the uſe of James Plummer 
for life, remainder to Mary his wife for life, remainder to 
the heirs of James Plummer, on the body of Mary, re- 
mainder to the right heirs of James Plummer : Fane 
Plummer having informed William Hambly of the agree. 
ment for the purchaſe of the intereſt of Alice Parker, and 
the co-heirs of Edward Parker, for 500/. and ten guineas, 
and defired him to advance theſe ſums for the benefit i 
Plummer and his wife; he did advance the money, to be 


applied accordingly ; and it was thereupon agreed between 
| | Hambly 


Time of Lord Chancellor Hardwicke. 


Hambly and Plummer, that the mortgage ſhould be aſ- 
foned to a perſon in truſt far Hambly, to prevent a merger 
of the term, and that the inheritance of the premiſes 
ſhould be conveyed to the co-heirs of Edward Parker, to 
the uſe of Hambly, his heirs and aſſigns; but redeemable 

Plummer and his heirs, on payment of principal and 
intereſt to Hambly : and the purchaſe-money of Fool. and 
ten guineas having been paid to Alice Parker, and the co- 
irs of Edward, by indentures of leaſe and releaſe of the 
i and 2d of September 1702, Alice Parker, and the co- 
leirs of Edward, aſſigned to Peter Hambly the ſeven 
meſſuages for the remainder of the term of five hundred 
years, in truſt for William Hambly ; and by leaſe and 
releaſe of the 27th and 28th of September 1702, Alice 
Parker, &c. conveyed the two meſſuages to William 
Hambly and his heirs, in truft for James Plummer and 
his heirs, ſubje& to the agreement between Plummer and 
Hambly of the 2d of January 1699. 


James Plummer lived till 1710, and Hambly continued 
in poſſeſſion of the ſeven meſſuages till his death in 1717, 
without ever accounting for the rents thereof; and James 
Plummer dying without iſſue, five of the meſſuages, ſub- 
jet to the mortgage, deſcended to Timothy Plummer, 
the brother and heir at law of James Plummer, who be- 
came intitled to the remainder in fee of the other to of 
the ſeven meſſuages which had been deviſed to 
Hummer, and of which the fine was levied in 1699. 


Timothy Plummer, in his lifetime, conveyed all the 
ſeven 4 for a valuable conſideration, to the plain- 
tif; and Timothy Plummer dying ſoon after, the plaintiff 
obtained adminiſtration, and infiſts he is become intitled 
to the equity of redemption, on payment of what remains 


due on the mortgages or ſecurities to William Hambly 
deceaſed. 


Willam Hambly the defendant, the fon and heir of 
Peter Hambly, and grandſon and heir of William Ham- 
bly, on his coming of age, had the poſſeſſion of the ſeven 
meſſuages delivered to him, and is now in the receipts of 
the rents thereof; and by his anſwer inſiſts, that his grand- 
ther William Hambly entered on the ſeven meſſuages 
above thirty years ago; and that James Plummer and his 
Wie were well ſatised they had received more money 
m William Hambly than the premiſes were worth, and 


never, during their whole lives, demanded any account ” 
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378 . Caſes argued aud determined in the 
the rents and profits; and therefore, by virtue of the fe. 
ral deeds, the will of his grandfather, who has deviſed the 
meſſuages to the defendant for life, and his iſſue in tx 
remainqer to his right heirs, and the great length of por 
ſeſſion in the premiſes, without any account demanded o: 
given for the rents thereof, he inſiſts that he is abſolute 
intitled in law to all the ſeven meſſuages, without render. 
ing any account for the rents and profits thereof. 


[ 362 J Lord Chancellor. The firſt queſtion is, Whether 3 
mortgage, of two of. the ſeyen houſes from Mr., James 
Plummer to Mr. William Hambly, is a redeemable interet 
or abſolute? It is very clear that the wife of Plummer 
was intitled to thoſe houſes, ſubject to a mortgage made by 
Talbot her father; and on the 2d of January 1600 
Plummer mortgages the ſame eſtate for 50/; to ſecure this 
and all other ſums advanced by Hambly. This upon the 
face of it is plainly a, mortgage, and Hambly, and thoſe 
who claim under him, have been in poſſeſſion ever inge. 
Now Plummer and his repreſentatives are certainly intitle 
to redeem, had they come in a reaſonable time. There. 
fore the queſtion will be, Whether it may be redeemed in 
1740? And I am of opinion, that the two houſes are 
ſtill a redeemable intereſt; and no bar ariſes from the 
length of time, FJ 


There is no doubt but if this mortgage had been made 
in the common form, and ſubject to a forfeiture upon 
non-payment, the length of time would have been a bar, 
the courts of law and equity - ſquaring their rules by the 
ſtatute of limitations. But this is a conveyance of the 
inheritance for ſecuring the ſum of 5ol. or any other ſum 
advanced by Hambly, in truſt that he ſhould continue in 
poſſeſſion till by perception of the rents and profits, he ſhal 
be ſatisfied the principal and intereſt upon ſuch ſums as he 
hath already lent, or ſhall hereafter lend, and ſubject to 
this incumbrance to James Plummer for life, to his wit 
for life, and to the heirs of their two bodies; and in de; 
fault of ſuch iſſue, to the right heirs of James Plummer. 


The mortgazce | Now there never could be a forfeiture under this deed, 
here was only for the mortgagee was only in the nature of a tenant by 


8 N by nog elegit; and as ſoon as his principal and intereſt was fatis 


git, and as ſoon fied, by being paid off, or by perception of rents and pros 
as his principal fits, the eſtate ceaſed in Hambly, and Plummer or his te. 


d intcrel > k . | 5 
NN preſentatives might have maintained an ejectment; not 


eſtate ceaſed in would any bar have ariſen from a length of time, mw 
p l 


ne of Lord Chancellor Hardwicke. 
dee fatute of limitation had run by the mortgagee's con- 
tuin in poſſeſſion twenty years after the money had been 


paid off, | | 
maintained an eject 
the mo 
The plaintiff has certainly a right to come into this court 
for an account of the profits received: as in an elegit, the 
donuſor has a right to come here to ſee if the conuſee upon 
the extended value has received a ſatis faction for his whole 
lebt, and if there is a ſurplus, to have it paid over to him. 


ney had been paid off, could the flatute of limitations have run, 
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William Ham- 
bly ; and Plum- 


mer, or his re- 


preſentatives 
might have 
ment; nor unleſs Hambly had continued in poſſeſſion twenty years aſter 


C 363 ] 


The plaintiff 
may come here 
for an account 
of the profits 
received, as in 


melegit the conuſor has a right to ſee if the conuſee, on the extended yalue, has received a 


krisfattion for his whole debt, and to have the ſurplus paid to him. 


[do not ſee this caſe at all differs from a Welſh mort- 
noe, though I do not ſay but there are circumſtances 
which may create a bar even in that caſe ; but in common 
Welſh mortgages, on tendering principal and intereſt, they 
may come into this court for a redemption at any time, 


In common 
Welſh mortga- 
ges, on tenderin 
principal and 
intereſt, the per-. 
ſon intitled may 
come into this 
court for a re- 


demption at any ume. 


The firſt objection was, That it was liable to all the 
miſchiefs in common caſes, and is a breach of the rule laid 
down in this court by way of analogy to the ſtatute of limi- 
tations, But to this I anſwer, that in the preſent caſe here 
s nothing for the ſtatute of limitations to operate upon, for 


here is no forfeiture ; indeed after the account is taken, if 


it ſhould appear that the mortgage was ſatisfied by percep- 
tion! of profits twenty years ago, and that the mortgagee 
bas continued in poſſeſſion ever ſince, the ſtatute of limita- 
tons will run, 

The ſecond objection was, It is very unreaſonable that a 
mortgagee- ſhould be a perpetual bailiff to the mortgagor. 
That will not hold here, for the mortgagee takes the eſtate 
lubje& to a al account ; and this court ought not to 
Kleve him from his on contract and agreement. 


Where a mort - 
gagee takes an 
eſtate, ſubject 
to a perpetual 
account, he will 


not be reheved from his own contract. 


Therefore I am of opinion the plaintiff is intitled to re- 
gem upon the common terms of paying principal, intereſt 
Ind coſts, and to have an account of what has been recei- 
ed, and what remains due ; and is not obliged to bring an 
i*tment for the poſſefiion, but ſhall have a decree for it 
ler, after the mortgage is reported to be ſatisfied, 


Fhe plaintiff 
intitled to re- 
deem on the 
common terms, 
and not obliged 
io bring an eject- 
ment for the 
poſſeſſion, but 


{hall have a decree for ut here, 


It 
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380 Caſts argued and determined in the 


Aker aſſes tre It is like many caſes in this court, where, t 
bee party dean double remedy, be hall not be pur tothe 
here, the plain- Pence z as for inſtance, in a bill brought for a diſcoy of 


2 4 aſſets, after they are diſcovered, the plaintiff ſhall noi be 


Jaw, but de. turned over to a ſuit of law, but ſhall be decreed ſatisfx. 


creed  ſativfae- tion for his debt here. | 
tion re. ) 

[ 364 } As to the five houſes, I am of opinion the defendang 
ys fe William Hambly is intitled to an abſolute eſtate, though it 
Wick held cre is an exceeding dark tranſaction; but yet it is not proper 
defendant inti- to direct an ifſue to try a truſt, nor do I remember any in. 
ticdto an abſo- ſtance of it; for as it depends upon the ſtatute of fraud; 
lute eſtate in the "IR" * n 
five houſes, and 2d perjuries, it is incumbent upon this court to determine 
diſmiſſed the it; and therefore the bill muſt be diſmiſſed as to any relief 


bill with = wha prayed with regard to five of the ſev en houſes in queſtion, 


to any relie 
N as to But I declare, according to the terms of the mortgye 
, deed, the plaintiff is intitled to the redemption of the remain. 

ing two houſes, and direct the maſter to take an account of 

the rents of the two houſes received by the defendant or i. 

liam Hambly the mortgagee, and ſuch rents to be applied in 

paying the intereſt, and then in ſinking the principal ; and 

upon the plaintiff's paying to the defendant what ſhall ap. 

pear due to him for principal, intereſt and coſts, the defen. 

dant 1s to reconvey the ſaid mortgaged premiſes to the 

plaintiff, and deliver poſſeſſion to him aecordingly. | 


C481 243. Smith verſus Wyat, July 21, 1742. 


Potatoes being T HE bill was brought by the rector of a pariſh in Eſex, 
ſown in great for the tithes of potatoes ſown in great quantities in 
Jona geg. the common fields, and therefore claims it as a great tithe 
the rector The defendant the vicar, inſiſts, that notwithſtanding it i 
brought his bill ſown in fields, it ſtill continues a ſmall tithe, and the quanti- 


MOITEs ty makes no difference. 


Lord Hard 6 

1 Mr. Clark for the plaintiff cited Hutton 77. Cro. Cu. 
—— — 4 28. Wharton verſus Liſle in 4 Med. £7 wi 365. 
„ * Carth. and Pegs Par. Counſ. 177. in order to ſhew that 
lowing them in the quantity made a difference, and that when potatoes at 
greater quanti- ſown in gardens it is a ſmall tithe, but when in fields: 
ties makes no large tithe, 9 


alteration. 
The caſes cited by the defendant's council to prove it 
vicarial tithe, were Parry verſus the biſhop of London, Hil 
1705. Wallis verſus Pain et al, February 8, 1738. The 
attorney-general ſaid, it would be a great inconvenience 0 
the people of England, if the rule which they have 4 
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4wn for the plaintiff ſhould be eſtabliſhed, that quantity 
vill denominate it to be a great tithe, 
Lord Chancellor. The queſtion is, Whether potatoes | 
1anted in fields are great or ſmall tithes. Potatoes in their [ 36 5 ] 
ature are ſmall tithes ; then the queſtion will be, Whether 
receive any alteration of their right by cultivating in 
greater” or ſmaller quantities ? 


When the diſtinction of great, and ſmal! tithes was at firſt The diſtinction 
ſettled, regs it was upon this foundation, that the for- 3 
mer yie ded tithes in greater quantities, and the ſpecies of might ariſe at 
bes which were called ſmall, produced but in ſmall quan- firtt from the 
tties, Though it might be arbitrary at firſt, yet it has 3 
crown into a rule, and fixed ſo for the ſake of certainty ; and the fue. 
jor is there any authority cited, where it is ſaid to be de- ſmaller quanti- 
termined, that the rule of tithes ſhall depend upon the 


quantity, and not upon the nature, 


In the caſe of Udall and Tindall, Cre. Car. 28. and in Though lord 
Hutton 78. it is ſo laid down indeed, but there was no judi- chief juſtice 

cal determination. And in Wharton _— Liſle, 3 Lev. Holt, in Whar. 
abs. and 12 Mod. 41. lord chief juſtice Holt did hold that 3 
the tithes ſhould be determined, whether great or ſmall, ſhould be de- 
fom their quantity, and not their nature; but the judg- gfmined whe: 


the great or 
ment was contrary. ſmall from their 


quantity, the judgment was contrary. 


If this ſort of roots ſhould be called fmall tithes when If potatoes in 

panted in gardens, and great when planted in fields, it _ pou 
would introduce the utmoſt confuſion, and muſt vary in — ond Lo 
15 year and in every pariſh. If the quantity will turn in fields, it mutt 
2 tithes into great, why will it not turn great tithes into et Ag 


, when the quantity of great tithes is but ſmall ? ta acc 


An objection has been made, that if this rule ſhould hold 

t would put it in the pour of the occupier to change the 

property. To which I anſwer, ſ% it will; for tithes are a Where arable 
Wuctuating uncertain inheritance, and depend upon the ib turned into 
curie of huſbandry ; for a man may turn atable into paſ- 8 
ture, and then the tithe being agiſtment, is become a ſmall r 


tithe from 4 great one. ſmall one from 
a great one, 


Therefore I think, as there is no judicial determination 
anſt this, I am warranted in my opinion, that the tithe 
vt potatoes is a ſmall tithe ; and his lordſhip decreed ac- 
| Y. 
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Cas 274. 


Caſes argued and determined in the - 


Mangup tort bodinds fis oc bien thier 
The Earl of Coventry verſus Coventry, July 22, — 


J queſtiorr in this cauſe atoſe upon the will of Tho. 
mas lord Coventry, made in 1698, whether the tec. 
tator by any words has diſpoſed of a manor called Twig. 
more to the plaintiff; for if he has not, the defendant in. 
fiſts he is intitled to it as heir at law. | 


Thomas late earl of Coventry being in his lifetime ſeiſed 
-in fee of the manor of Twigmore in the county of Lin. 


coln, “ did by his will deviſe his freehold manors of Great 
c and Little Milton, in the county of Oxford, to his wife 
« Elizabeth for her life, remainder to truſtees, and their 
6 heirs, to the uſe of his firſt and other ſons in tail-male, 


s remainder to his ſon Thomas lord -Deerhurſt for life 


« and to the uſe of his firſt and other ſons in tail, remain- 
« der to teſtator's ſon Gilbert for life, and to his iſſue- 
4 male, remainder to teſtator's uncle Francis Coventry for 
life, and his iſſue male, remainder to Thomas Coven- 


try for life and his iſſue- male, remainder to Henry Co- 


ventry and his iſſue-male, remainder to teſtator's right 
© heirs. And he thereby willed, that the manor or lord- 
« ſbip of Twigmore ſhould be exchanged * the inheritance 
66 1 the prebend manor of Milton in Oxfordſhure, which 
„he held by leaſe, and that the ſame ſhould be done by af 
. of parliament; and that the inheritance of the ſaid pri- 
« bend manor, after his death, may be kept in his name and 
« family, he gives to Thomas lord Deerhurſt and Gil- 
bert Coventry, and two others, and to their heirs, the 
4 manor of Twigmore aforefaid, and alſo the manor of 
Milton, to hold to them, theit heirs and aſſigns for ever, 
ce to the uſes in this his will, and to hold the prebend 
4 manor of Milton, unto the ſame truſtees, their execu- 
tors, &c, for and during the term of years he had there- 
« in, and all his tenant right of, in and to the ſame, to 
<<. the end ſuch exchange might be made by act of parlia- 
© ment as aforeſaid, as ſoon as may be after his deceale, 
it being his will to be a benefactor to the church of Lin- 
t coln; nevertheleſs it was his will that the truſtees ſhould 
permit his ſaid wife Elizabeth to enjoy the manor dt 
« Twigmore, and prebend manor of Milton, and to fe. 
« ceive the rents to her own uſe until ſuch exchange c 

<« be made; and did alſo direct, that as ſoon as ſuch ex- 
e change could be perfected, that the ſaid prebend mu- 
* nor of Milton ſhould be ſettled upon his wife for — 


oy 
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6 ynd after to his ifſue-male on the body of the ſaid wife in 
« ſpecial tail, with remainder to the ſame perſons to who 
« he. had limited Great and Little Milton.“ y 


Thomas died ſoon after he made his will, without iſſue- 
male of his body by Elizabeth his then wife, and leaving 
iſue by a former venter two ſons, lord Deerhurit and Gil- 
dert both ſince dead without iſſue, and Thomas Coventry 
- ſo dead without ĩſſue- male; Elizabeth counteſs of Co- 
rentry died in 1724, upon whoſe death the manor of 
Great and Little Milton veſted in the plaintiff for life, with 
remainders as before mentioned. | 1 


Gilbert Coventry ſurvived the other three truſtees, and 
left a daughter only, who married fir William Carew, and 
by him had the defendant Coventry Carew, who is heir at 
uu both of Gilbert the ſurviving truſtee, and likewiſe of 
Thomas the teſtator, 


If no exchange can be made, the plaintiff inſiſts the ma- 
nor of Twigmore ought to be ſettled upon him for life, 
with remainder as of Great and Little Milton, being the 
intention of the teſtator if exchange could not have been 
made, and that defendant ought to convey the manor of 
Twigmore to ſome new truſtze, till an act of parliament 


The defendant, fir William Carew for himſelf, and as 
guardian for his ſon, ſays, that lady Ann Carew his. wife, 
daughter of Gilbert Coventry, dying ſeiſed in fee of the 
aid manor of Twigmore, and leaving Coventry Carew 
her ſon and heir by this defendant, he is intitied to hold 
and enjoy this manor as tenant by the courteſy, and that 
Coventry Carew his ſon is intitled to the reverſion in fee 
8 heir at law of the teſtator, and likewiſe of Gilbert 
Coventry. \ - b 4 . 


| The attorney-general for the plaintiff cited the caſe of 
Noys verſus Mordaunt, 2 Vern. 581, and the attorneys 
gaeral verſus Fiennes, February 20, 1738. „ 810 


For the defendant Mr. Murray cited the caſe of Bur- 
ne ver ſar Benſon, the 12th and 19th of May 1738, 
lord Hardwicke, and Bellalis ver/us Compton, 

2 Fern, 294. | | 


Lord Chancellor. This comes before the court upon . 
bill brought by the preſent lord Coventry, to have the be- 
ſlit of an eſtate by way of truſt, called T'wigmore in Lin- 

| a colnſhire 
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was his heir, and married the defendant ſir William Carew; 


Caſes argued and determined in the © 


colnſhire, for himſelf, and for thoſe who claim under the 
will of Thomas lord Coventry. | 


By the will it appears the teſtatator's intention was to ſe. 
cure eſtates in poſſeſſion, and reverſion not only to his lineal 
but the collateral branches of his family ; for the intro. 
duQtory clauſe of his will ſhews plainly his intention tg 
ſettle his whole eſtate. The teſtator was ſeiſed in fee of two 
manors, one called Great Milton, and the other Little 
Milton, and likewiſe of a leaſehold eſtate called the pre. 
bend manor of Milton, under the church of Lincoln, and 
2 a — manor called I' wigmore near the city of 

ncoln. 


He deviſes his manors of Great Milton, &c. to his wife 
Elizabeth for her life, remainder to truſtees and their heirs, 
to the uſe of his firſt and other ſons by Elizabeth in tail. 
male, &c. vide the will; then takes up the conſideration 
of the prebend manor of Milton, and manor of Twig. 
more. Thomas the teſtator died ſoon after. The coun- 
teſs his ſecond wife became intitled to both theſe manors, 
till an exchange could be made; and during her life no ex- 
change was ever made, nor fince her death, and it is ad- 
mitted the leaſehold eſtate is at an end, for it was never re- 
newed. Gilbert Coventry, ſecond fon to the teſtator by 
the firſt venter, was the ſurviving truſtee of theſe manors : 
he died without iſſue-male, and left one daughter, who 
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fo that the defendant Coventry Carew, her fon, is the heir 
at law of the ſurviving truſtee, and of Thomas lord Co- 
ventry the teſtator. 


The church of Lincoln refuſe to make the exchange; 
therefore the bill is brought for the making the exchange; 
and if the plaintiff is not intitled to that, he prays that he 
may at leaſt haye the manor of Twigmore. Againſt this 
latter relief, one general objection, made in behalf of Co- 
ventry Carew, that he is the heir at law of the teſtator, and 
the plaintiff who claims under the will ſtands in no other 
light before the court than as a volunteer ; and thereforea 
court of equity ought not to interpoſe ; but where the law 
has placed the eſtate, there it ought to remain. But tlus 
objection will not hold here, for Coventry Carew muſt take 
as a deviſee, or-not at all, for the teſtator did not leave any 
thing to deſcend, but appointed truſtees of all his real eſtate. 
And it is by mere accident it comes to Coventry Carew, 4 
heir at law to the ſurviving truſtee Gilbert Coventry, and 
therefore ſhall make no more alteration than if it had fallen 
to the repreſentative of any other truſtee, Wha 


. 
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When there is a limitation to a truſtee, though the 
legal eſtate veſts in him, yet it is incumbent upon this 
court to declare who ſhall have the beneficial intereſt, or 
otherwiſe truſtees would have the eſtate themſelves. 


The firſt queſtion, What is the intention of the teſta- 
tor, and the conſtruction of the will? It appears to me, [ 26g ] 
nis intention was, that a new purchaſe ſhould be made of | 
the prebend manor of Milton, for particular uſes, viz. a 
proviſion for his younger children; and afterwards, that 
the inheritance ſhould go over in remainder to Thomas 
lord Deerhurſt, &c, in order to keep the prebend manor 
of Milton in his name and family : this was his original 
and primary view. A ſecondary view was, to benefit the 
church of Lincoln, by giving them an eſtate near Lincoln, 
and an eſtate of inheritance in poſſeſſion, in lieu of the pre- 
bend manor of Milton, provided an act of parliament 
could be procured. 


The ſecond queſtion is, What would have been the ef- 
{et of the excaange had it been completed? As to this, 
| am of opinion, the plaintiff and thoſe who claim under 
him would not have taken by deviſe, but by virtue of the 
exchange from the prebend manor of Milton. Suppoſe 
the exchange had been defeated by an eviction of the pre- 
bend manor, the perſon who had loſt the manor of Milton 
muſt have T'wigmore back again, and not the heir at law; 
ind the truſtees would certainly have been truſtees for the 
caluigue truft of the prebend manor of Milton. 


It is not clear in the law of exchanges, if there is an Tn exchanges it 
alenation by one of the parties, and there is an eviction, is not clear, on 
whether the heir at law ar the alienee ſhould enter; there- r 
fare this eſtate muſt be taken to be ſubject to the ſame truſts an eviation, _ 

ij the eſtate in exchange would have been. whether the heit 


or the alience 
The third queſtion is, What is the equity that reſults, hould cater. 
now the exchange is not made, or perhaps never will, 
—— * teſtator ſeems not to have had in his contem- 
r 


The equity is very plain; where a ſum of money is Mag aick ws, <4 
gven by the will of a teſtator to be laid out in the purchaſe of. br 


of lands, or of lands in a particular county, and after lands, and when 
they are bought, to be ſettled upon ſuch and ſuch perſons : bought. to be 


bo ns» . '* ſettled on ſuch 

8a bill is brought here, the conſtant ordinary courſe is md ood — 
a ſons, on a bill 

brought here, the courſe is to dircH a purchaſe, and the profits of the money to go as the 

4nd uſelf, till purchaled, * 9 88 * 

q 2 to 


n 
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186 Caſts argued and determined in the * 
to direct a purchaſe, and the produce of the 5 
as the land itfelf, till purchaſed. rn 

Suppoſea direc- This comes very near the preſent caſe J would put 


ne way 4 theſe caſes : ſuppoſe there was a direction by a will to pur. 


70 chaſe a particular eſtate, which is ſwallowed-up by an inun. 
. is dation, as happened in Eſſex; or ſuppoſe the will was to 
afterwardsſwal- purchaſe an eſtate in ſuch a county, and it cannot be pro- 
lower vÞ BY te Gured, What is the conſequence ? Shall the money ( 


— 22 deviſed to be laid out go to the executor ? No ſurely; but 


viſed ſhall not it-ſhall go in ſuch manner as the rents and profits would do 
Fo, but as the When the land is purchaſed : naw I do not fee any diffe- 
rents would Tence between directing an eſtate to be given in exchan 
have done when and directing his manor of Twigmore to be fold and turned 
he ates, into money, and applied for that purpoſe. Twigmoreis de. Will tif 
9 viſed to truſtees for the uſes, &c. vide the will : now the ſt 
court muſt make ſuch conſtruction as will in the firſt place | 
effectuate the purchaſe. | . 


Another ohjection has been made, that the profits from 
and after the death, till the exchange ſhould be made, is 
an intereſt undiſpoſed of; and was compared to lord Wey. 
mouth's caſe. But I think it is not at all like that caſe, 
for there the profits were totally undiſpoſed of; here the 
whole fee is given to truſtees, to the uſe of particular 
perſons, and for particular purpoſes. It is carried too far 
when it is ſaid, no exchange can ever be made, for there 
is no time fixed for it, and therefore there may come 2 
prebendary at Lincoln who may conſent to the exchange. 


Another objection was made, that, ſuppoſing the leaſe- 
R, hold eſtate in the prebend manor had been kept full, and 
* to this time, the plaintiff could not have taken both the 

eſtates. This objection ſeems very ſpecious at firſt, but 
will not weigh in the preſent caſe; tor I own I am not 
ſatisfied whether the plaintiff would not have been intitled 
to both. | | | 


Next, as to the caſes. What I ground myſelf upon , 
conſidering this in the light of a purchaſe, which diſtin- 
guiſhes it from all the caſes, and brings it to a common 
equity. The caſe of Burgoyn verſus Benſon, relied on 
chiefly for the defendant, is attended with ſuch variety of 
circumſtances, that it can never be a precedent for any othel, 


Upon the whole, I am of opinion that the plaintiff i 
intitled to the manor of T'wigmore, and muſt decree the 


O | ry | ' 
3 accordingly. tin 
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8 Howard verſus Hopkyns, July 21, 1742. 1 371 1 


. has brought this bill for a ſpecific per- *45: 


8 a famance of — „ AA = anicies forth 
IN. eſtite, that if either ſhould break the agreement, he ſhould pay 1001, to N N * 
to #-ndant on being offered two years purchaſe more, accepted it, not withſtanding his agree- 
70. nent. Lord Hardwicke decreed a ſpecific performance of the articles. 
— The plaintiff and defendant executed articles for the pur- 
do chaſe of an eſtate ; there is a provio in it, that if either 
Fe. ide ſhould break the agreement, he ſhould pay 100. to 
ge, the other: the defendant afterwards met with a third perſon, 
ned who offered him two years purchaſe more than the plain- 
de. if, upon which he immediately accepted of it, notwith- 
the tanding his agreement with the plaintiff, 
i wis idfiſted by the defendant, that the plaintiff had 
been a tenant himſelf for ſeveral years of this very eſtate ; 
om ind that he depreciated the value of it, and made a falſe 
is repreſentation in order to keep off others, and to ſecure it 
eV- to himſelf, which is a fraud in the plaintiff, and therefore 
le, the defendant ought to be relieved from this bargain. It 


ms inſiſted likewiſe, that it was the intention of the plain- 
iff and defendant, that upon either paying 100/. the agree- 


far ment ſhould be abſolutely void. 
ere 
T Lord Chancellor. As to the defence of the ſtipulated The offering to 


ſum, I cannot take this, to let off either party when they an # qrakon os 


f par, but is no more than the common caſe of a penalty, not vacate the 
q tit might be inſerted by the plaintiff in order to be paid temen, for 

* for his trouble of viewing and meaſuring the eſtate, taking than the com. 

u pans, &c. ſuppoſing the defendant ſhould not be able to mon caſe of a 


make out a title. | penalty, 


In all caſes where penalties are inſerted in caſe of a non- A penalty has 
performance, this has never been held to releaſe the parties nan 4 
from their agreement, but they muſt perform it notwith- from their 
ſanding. Indeed, if there had been evidence, which had agreement; for 
proved a miſrepreſentation of the farm by the plaintiff to a = pv pred 
gentleman who had a deſire of purchafing it, that would form it notwith- 
laye been a reaſon for ſetting aſide the agreement, and ſtanding. 
would have rebutted the equity the plaintiff has of a ſpecific 
performance of the agreement. But the proof does not [372 J 
come up to this, nor is the perſon who is pretended to have 
Topped the. purchaſe of the eſtate, merely upon the falſe 
ſions and miſrepreſentations of the plaintiff, examined 

01, II. 3E on 
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the plaintifls, equally between them; and on the death of one of them, the whole eſtate to 


* Caſes argued and determined in ir 


as ta this fact; and therefore I muſt decree a ſyec; 
| formance of theſe articles. | I ppecife Pere 


As to the increaſe of purchaſe-money given by the de 
fendant Norwood to the defendant Hopkyns, which mit 
now be refunded to the defendant Norwoood, he can te. 
ceive no more from the plaintiff than the ſum agreed to 
the articles; but I cannot make any decree as between ©. 
defendants, unleſs I have their conſent, and therefore ſhal 
leave this matter open, allot] Love Bite: lf | 


Cars 844 Ulrich verſus Litchfield, July 23, 1742. 


UESTION aroſe in this cauſe upon the will of 
ary Paravacini. COLES ST of) „ 


arr 


M. P. 2 her 
real and per- 
ſonal eſtate to 


* 


James Ulrich in tail; and for want of ſuch iſſue, to Richard Ulrich in fee, with a few pe· 

Guniary legacies, and charged her real eſtate with the payment, if the perſonal eſtate ſhould 

not be ſuthcient ; and by her will declared ſhe gave all the ieſt and reſidue of her perſonal 

eſtate to her uncle Leonard Oollard's three daughters. FT. 1501732001 06952197 ee 

The council for the 1 legatee offering to read the parol evidence of the att 

who drew the will, that he had expreſs directions to give the perſonal eſtate to the three 

daughters of Leonard Collard: lord Hardwicke ſaid, this was not a caſe where parol evi. 

gence can be read, though there were ſome things here which might make a judge wiſh to 
admit it, 7 | © 4 Ao e 

oe &* She bequeathed her real and perſonal eſtate to the 

<« plaintiffs Elizabeth Travers and James Ulrich, equally 

between them for life; and upon the death of Elizabeth 

„Travers, the gave the whole eſtate to James Ulrich, in 

< tail general, and for want of ſuch iffue, to Richard 

% Ulrich in fee, with a few 7 legacies, and charged 

„her real eſtate with payment of theſe legacies, if her 

* perſonal eſtate ſhould not be ſufficient ; and by her wil 

declared he gave all the reſt and reſidue of Her perſonal 

« eſtate to her uncle Leonard Collard's three daughters; 

and particularly gave to Mrs. Suſanna Litchfield 100, 


and made her executrix “ 


Mr. Wilbraham, for the reſiduary legatees, inſiſted, that 
reſt and reſidue of her perſonal eſtate, muſt mean the fe. 
ſidue after the particular legacics are paid off; and could 
not refer to the beginning of the will, becauſe there a fee 1s 
deviſed, and conſequently the teſtatrix has diſpoſed of the 
whole: that parol evidence in this caſe may be admitted of 
the attorney who drew this will, that he had expreſs d- 
rections to give the perſonal eſtate to the three daughters cf 
Leonard Collard ; that to be ſure, things which are quite 
contrary to the will, fhall not be proved by parol — 
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Time of Lord Chancellor Harduicke. 
that it may be allowed to explain wagds in a will, eſpe- 
AY this UG where it appears to be merely a blunder 
in the drawer. He cited the caſe of Pendleton verſus 
Grant; Eg. Caf. Abr. 231. and Hodgſon verſus Hodgſon, 
2 Vern. 593. | : 


In the preſent caſe, he ſaid, it does not intrench upon 
any of the rules, with regerd to parol evidence, but only 
clears up who was intended to have the perſonal eſtate, 
where the whole is deviſed to two different perſons ; and 
that it ſeems clearly to be a blunder in the drawer of the 
will, becauſe the deviſe in the firſt part of it is proper only 
in the diſpoſing of real eſtate. 


Lord Chancellor. Where there is a deviſe of an eſtate 
to one perſon at the beginning of the will, and a deviſe of 
the fame eftate to another at the end of it, there have been 
{terrhinations that they ſhall take as jointenants. 


The conſideration before me is as to the perſonal eſtate. 
There are two queſtions: 


Firſt, Whether I ought to admit parol evidence to ex- 
pin the intention of the teſtator. And as to this, I am 
of opinion, it is not a caſe in which parol evidence can be 
rad, and would be of dangerous conſequence ; it is true, 
there are ſome things here which would make a judge wiſh 
b admit it ; but I muſt not follow my inclinations only, 
for I do not know, that upon the conſtruction of a will, 
courts of law, or equity, admit parol evidence in two caſes : 
hint, to aſcertain the perſon, where there are two of the 
ame name, or elſe where there has been a miſtake in a 
chriſtian or ſurname, and this upon an abſolute neceſſity, 
in lord Cheyney's caſe, where there were two ſons of the 
tame of John, 5 Co. 68. and if the court had not let in 
ich evidence, it would have made the will void, notwith- 
landing there was ſuch a perſon as John, &c. and the 
doubt was only which of them was meant, and notwith- 
landing too, the heir at law was clearly diſinherited. 


The fecond caſe is, with regard to reſulting truſts relating 
o perſonal eſtate ; where a man makes a will, and appoints 
an executor, with a ſinall legacy, and the next of kin 
Gam the reſidue. 


In order to rebut the reſulting truſt for the next of kin, 


lathe caſe of Littlebury verſus Buckley, Eg. Caf. Abr. 245. 
3 E 2 and 


389 


[ 373 


It has been 
held, where 
there has been 
a deviſe of an 
eſtate to A. at 
the beginning, 
and to B. at the 
end of a will, 
they ſhall take 
as jointenants, 


Courts of law 
and equity ad- 
mit parol evi- 
dence in two 
caſes only, to aſ- 
certain the per- 
ſon, where there 
are two of the 
ſame name, or 
where there has 
been a miſtake 
in a chriſtian ot 
ſurname, and 
in reſulting 
truſts relating to 
perſonal eſtate; 
as where an ex- 
ecutor has a 
{mall legacy, 
and the next of 
kin claim the 
reſ due, there 
parol proof is 
admitted to aſ- 
certain who was 
to have it. 


.399 


L 374 ] 


Lord Hard- 
wicke not (atis- 
fied with lord 
Cowper's rule 
of admitting 


and the counteſs verſus the earl of Gainſborough, e : 


. Cafes argued and. determined in the - 


230. 


parol proof was admitted to aſeertain the perſon Who was 


to have the reſidue. 
It is very true, caſes may be cited where lord Comper 


has admitied ſuch evidence; for he went upon this ground 
that it was by way of aſſiſting his judgment, in caſes ex. 
tremely dark and doubtful, 


I have the greateſt deference for his Judgment, but muſt 
own I was never ſatisfied with this rule of lord Cowper's 
of admitting parol evidence in doubtful wills: beſides, he 
went further in the great caſe of Strode verſus Ruſſell, 


Ma. —_—— 


um 


*The earl of Gainſborough made his will, and thereby begueithel % 
veral legacies, and charged his real eſtate with the payment of them and 
his debts, and deviſed his eſtate ſo charged to the defendant his nephew, 
and made the plaintiff his wife executrix ; and the bill was brought to have 
the perſonal eſtate diſcharged from the debts and legacies, ſuggeſting that 
the creditors threatened to come upon and exhauſt the perſonal eſtate; and 
that it was the intent of the teſtator that ſhe ſhould have the per ſonal eſtate 
clear to herſelf, and that the directions for making the will were ſo; but 
that either by the miſtake or contrivance of the perſon who drew the wil, 
it was not ſo expreſſed; the defendant demuis that no ſuch averment could 
or ought to be ad mitted againſt the will in writing; but by Rawlinſon and 
Hutchins the demurrer was over-ruled, and they ſaid, that though ſuch an 
avermetit could not be admitted + where it was to make the party a tile, 

t where it was only to rebut an equity, as it is in this caſe, it might; and 
cited the caſe of Crompton and North, 1 Chan. ca. 196. where Mu. 
Crompton deviſed her lands to fir H. North, to be fold for payment of her 
debts, "which were very ſmall, and the heir would have bad che ſurplus a 
truſt for him; and the court was of opinion that fir H. North might be ad- 
mitted to prove Mrs. Crompton's intent otherwiſe; and the caſe of King 
mill and Ogle, 8. Forſter — Munt, and Pring and Pring, 2 Vern. gg. were 
cited. Afterwards this cauſe coming on to be heard, on the proofs it plain 
appeared that lord Gainfborough's intention was, that his wife ſhould have 
the -perſonal eſtate, clear ot the debts, which was decreed accordingly; 
and that if it were taken from her by the creditors, ſhe ſhould come in a2 
creditor on the real eſtate; and this decree was afterwards affirmed in the 
Houſe of Peers. The countcſs againſt the carl of Gainſborough, 2 Ven. 
»52. S. C. f 


+ The conſtant rule of law has been, to reject all parol proof, brought 
to ſupply the words of a will, or to explain the intent of the teſtator, and 
that nothing detors ſhould be averred, is the expreſs reſolution in lord 
Cheyney's caſe, 5 Co. 67. and this rule has ſince been thought neceſlary 10 
be adhered to; not only on account of the ſtatute of frauds and perjurih 
which was made to prevent perjury, contrariety of evidence, and uncet- 
tainty, but becauſe little regard ought to be had to the expreſſions of the 
teltator, either before or after the making his will; becauſe poſlibly thoſe 
expreſſions might be uſed by him on purpoſe to diſguiſe what he was doing 
or to keep the family quiet, or for other ſecret motives and inducements 
which caunot after his death be found out; but this rule has received 1 
diſtinction which has greatly prevailed of late, viz. between evidence oer 
to a court, and evidence offered to a jury; for in the laſt caſe no parole 
dence is to be admitted, left the jury might be inveigled by it ; but in the 
firſt, it can do no hurt, being to inform the conſcience of the court, 9 
cannot be biaſſed or prejudiced by it. 2 Vern, 98. 337. 625. In 
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, 621. in which, there was an appeal to the Houſe prot evidence 
, en Mr. juftice 17 75 who aſſiſted lord Cowper . 2 ; 
in thit cauſe, was at firſt of the ſame opinion with him, dice —— 


hut upon conſidering it more, diſavowed his firſt opinion, aſlilted lord 


nnd vas clear that it could not be admitted; and this al- Cowper in| 
d, eration in his judgment was mentioned in the Houſe of Ruſſell, was at 


» firſt of the ſame 
Lords. opinion with 


Uw, bat on conſideration, clear the evidence could not be admitted ; and his alteration of 
judgment had weight in the Houſe of Lords. 


bv In the caſe of Selwin verſus Brown, Caſes in the time of - 1 
a, Ind Talbot, 240. J was of opinion that it ought to have 1,115 laid 


deen admitted; and even lord Talbot, when he heard the he was for ad- 


. - . mitting it. Lord 
cauſe, had a remorſe of judgment at the ſame time he re Take ebe kad 


ich jected the parol evidence; but the Houſe of Lords refuſed ,*.m:& of 
and it as of moſt miſchievous conſequence, and affirmed the judgment at the 
New decree ſame time, re- 
bave . jected it; but 
that Item, I give to Fohn ——— 10l. and ſeveral legacies to ID of 
. ubers, and then diſpoſes of all the reſt and reſidue. it, and affirmed 
but the decree- 


Here is undoubtedly a contradiction and repugnancy in 
the words ; for in the firſt place ſhe has given all her per- 
ſonal eſtate to the plaintiff, and yet legacies come # rol 
wards, and a deviſe of the reſidue. 


What then muſt be the conſtruction ? 


As to the general queſtion, where the ſame thing is de- pere che fame 
ſcribed generally, and given to two different perſons in the thing is given 
former and latter part of a will, lord Coke was of opinion, =. wen 00/200 
| the latter words ſhall revoke the former; but in Plowden, — gs We 
in the caſe of Paramore and Yardley, it is ſaid, they (hall aid, the latter 


take as jointenants : I own the reaſoning in Plowden is not dds ſhall re- 
voke the for- 


convineing to me, but rather incline to lord Coke's, though mer; but in 
the latter caſes have taken it otherwiſe. Plowden, in 


the caſe of Pa- 


ought nmore and Yardley, it was held they ſhall take as jointenants; but lord Hardwicke ſaid, he 
b * rather ĩnelined to lord Coke's opinion. 

| 

ary 0 X . 

jurih But no certain rule is to be laid down as to conſtruction 

_ of deviſes ; and ſo K Swinburne in the 7th part, ch. 21. 

1 but they muſt depend upon their particular circumſtances. 

doings 


In the caſe of a ſimple legacy, if a man makes a will, ( 375 ] 
and gives a horſe to A. in the firſt part, and in the latter Where a man 


3 2 5 ves a horſe to 
end of it gives the ſame horſe to B. it is a revocation of Tr 


the former legacy, and therefore Swinburne is miſtaken in part, and in the 


i la:ter end the 
point of law. ſame horſe to F. 


upon it is a revoca 


392 Cuſes argued and determined in'the 


tion, and Swin- Upon the whole of what Swinburne ſays, the reſult 
ben in pom of this, that if the ſame thing be given to two perſons, the 
law, in ſaying ſhall take as jointenants, unleſs there is ſomething to 11 
they ſhall take dicate and prove the intention of the teſtator to revoke 8 


us joimtenants. vary the deviſe. 


Now try the preſent caſe by this rule, and ſee if it doe, 

not come exactly within it. The teſtatrix by giving lega · 

cĩes after the deviſe of all the perſonal eſtate, has varied the 

will pro tanto. It is truly ſaid, that a man may give the 

| whole in a former part, and qualify it afterwards, and fil 
The teftatrix's the firſt legatee is intitled in part. But here, in caſe the 
<harging the , Whole perſonal eſtate ſhould not be ſufficient to pay the 
the legacies, if Jegacies, ſhe charges the real eſtate with them, upon 2 
the perſonsl is ſuppoſition that the other might not be ſufficient, and 
not fuſacient, . therefore is a plain indication of her intention in one event 


tion in one totally to revoke the deviſe of the perſonal eſtate. 

event totally to 

revoke the deviſe of the perſonal; and there being on alteration of the intention before ſhe 
finiſhes her will, the conſtruction is, ſhe has altered her intention throughout, and the 
plaintiff is not intitled to any part of the perſonal eſtate, but the reſidue belongs to the thre 
daughters of Mr, Lconard Collard ; and lord Hardwicke decreed accordingly, 


Then it muſt be admitted that here is an alteration 


of her intention as to this deviſe, before ſhe finithes her 
will. 


Afterwards ſhe ſays, I give all the reſt and reſidue of 


my perſonal ęſtate to my uncle Leonard Collard's three 
daughters. 


What is the conſtruction then? Why, that the teſtatrix 
has made an alteration in her intention throughout. Mr, 
Brown would endeavour to find out a reſt or reſidue, not- 
withſtanding all the perſonal eſtate is given away to the 
plaintiff; and that is, ſuppaſing the plaintiff had died in 
the lifetime of the teſtatrix, then it would have ſunk into 
the reſidue as a lapſed legacy, and the three daughters of 
the uncle would have been intitled under the deviſe of the 
reſt and reſidue, But this will not hold ; for when a per- 
ſon makes a will, and gives particular legacies, it is not 
ſuppoſed to be in the view of the teſtator, that legatees will 
die in his lifetime, nor does he provide for that accident; 
and this is the reaſon it is called a lapſed legacy, becauſe 
the teſtator had it not in view at the time of the will. Fane 
verſus Fane, 1 Vern. Zo. is ſtrong to this point. 


Upon the whole, I am of opinion the plaintiff is not 


Saltern 


intitled to any part of the perſonal eſtate. 
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daltern verſus Saltern, July 24, 1742. Carr . 
FPHE words of the will upon which the queſtion arpſe Where there is 


were, I give unto my grandſon alſo a leaſe that I A, * . | 
« did take, being part of the lands called Barton, unto to a man, and 


john Saltern and his heirs, but if he ſhall happen to die f he die with- 


. s 4 e out iſſue, re- 
« without, heirs of his body, then he deviſes it over.“ mainder over, 

| the whole inte- 
(ef veſts in the firſt taker; otherwiſe if a leaſe ſor lives, for if the firſt taker makes no uſe of 
his power, on his death it veſts in the remainder-man, who takes as a ſpecial occupant. 


It was ſaid by council, that a deviſe to a man generally 
and for life of a chattel intereſt, and if he die without iſſue, 
orif he die without heirs of his body, remainder. over, that 
it ſhall be conſtrued in this court to mean a dying without 
iſue at the time of his death. 


Lord Chancellor. I know of no ſuch rule ; for in thoſe 
caſes where the court has reſtraincd it to a dying without 
iſſue at the time of the death of the firſt taker, it has ariſen 
from ſome other words, which ſhew the intention of the 
teſtator to confine it to ſuch a dying without iſſue, 


Where there is a deviſe of a leaſe for years to a man, 
and if he die without iſſue, remainder over, there is no 
doubt but the whole intereſt veſts in the firſt taker *; other- 
wiſe if it had been a leaſe for lives, for there the firſt taker 
had a power over it only during his own life to have diſ- 
poſed of it; but if he makes no uſe of that power, imme- 
dutely upon his death it veſts in the remainder-man, who 
takes as a ſpecial occupant. 


Hodgeworth verſus Crawley, July 26, 1742. c 248. 
A DEVISE to truſtees of a ſum of money to be laid A deviſe of an, 


out in the purchaſe of an annuity clear for A4. for 2 


Og free fr 
Lord Chancellor. I muſt direct the truſtees to lay it 


oat in the purchaſe of an annuity free from taxes, which 
8 the proper meaning of the word clear. 


Wn 


* Vide ante gos. Beauclerk v. Dormer, 


Smith 


$94 'Cafts arpued and determined in the 


L377 | 
8.5 2 Smith verſus Fellows, July 26, 2742. 


A freeman of Ty r in the preſent caſe is, Whether a fr@. 
ndan afſign-. | mam of London (by aſſigning over ſome leaſchglq 


over leaſe- 


hold houſes to houſes to truſtees for particular purpoſes, reſerving to him. 


truſtees. for pare, ſelf an eſtate for life, where the truſt was not to commence 
Gio PRE till after his-deceaſe) has not been guilty of a fraud upon i 
himſelf an elles the cuſtom of London ? | 


- 


for life, W ; N 
the truſt was not to commence till after his deceaſe: lord Hardwicke held it to be a fraud ti 
on the cuſtom, and decreed it to be cancelled, i fc 


Tue caſes cited to prove it a fraud were City verſus Ci 


2 Lev. 130. Hall verſus Hall, 2 Vern. 277. and Tume m 
verſus Jennings, 2 Ven. 612. and Cotterell verſus Cot. tl 
cared, nt the Rous, 1730. 0 TT ET | ſh 
Lord Chancellor. I am of opinion that this is a plan 
fraud upon the cuſtom, and therefore decree the deed af 
affignment to be cancelled, and the defendant to account Wi © 
for the leaſehold premiſes, as part of the freeman's per. ll © 
ſonal eſtate; and the maſter likewife to take an account of 00 
what rents and profits have accrued upon the ſaid leaſchol 
houſes, ſince the freeman's death, and to pay his debts in yi 
a courſe of adminiſtration ; and out of the clear ſurplus, to ve 
allow the widow's chamber in the firſt place, then the re- 
ſidue to be divided into. three parts; the firſt to go as the 
widpw's ſhare, the ſecond as the, orphanage, and the tim Wl © 
Bs he Bed wane pate... ,; 
| | Hue * 
ca 230. Legard verſus Sheffield and others, July 27, 1742. / 
i 6 plaintiff, By RD Chancellor. The Pak, une ea w 
whale of ifs replied to lord Mountjoy's anſwer, who, by his ge- 
does nor reply; Gree, makes Fimſlf to be das of the heirs at law to the 4 
fon of the fas duke of Buckinghamſhire ; and if the plaintiff had been 
ow — gf age, it would have been an admiſſion of the facts in 1 
can admit no- the anſwer z; but an infant can admit nothing, and there 
Ning, andthere- fore his not replying does not affect him; and for this re: 
"ng do, c ſon you muſt read the evidence of the pedigree, that ;. 
Ac him, judge whether it is clearly made out this defendant i ir: 
an heir at law, | | to 
Land] 1 


ls 


Th 


Tht 
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1 Attorney-general at the relation of Clarke and others [ 378 
verſus Montgomery, July 28, 1742. C48 21. 


ORD Chancellor. Where there are two trials, and The court lays 

the laſt was at the bar, this court has ſuffered the laſt more weight on 
© prevail; and to lay down a rule that there muſt be three, ES 2 1 
will be attended with great expence ; what turns in favour nity of it, and 
of the laſt trial, is the ſolemnity and length of examina- length of exa- 


tion, and the reaſon for directing a trial at bar is in order PN 
to that: | 
The laſt verdict here was on further evidence, which 
makes this a ſtronger caſe than the common one, where 
there are two trials on the ſame evidence, and therefore 1 
ſhall not grant a new trial on that ground. 


I do declare, that for the future I will not anſwer a Anoriginal mo- 
petition for a new trial, where the caſe comes on upon the 2 _ be 
equity reſerved, for I do expect an original motion to a1, and the 
de made for that purpoſe, otherwiſe it is tending to great court will not 
dey anſwer a peti- 

- — for it, where 
. . min the cauſe comes 
There were ſeveral proceedings in favour of the will, „ Lan 1 


which make it reaſonable to hear what the judges ſay to the equity reſerved, 
verdict. | | 


Let it ſtand over to the firſt day of rehearing in the next 
term, for that purpoſe. 


Montgomery verſus Clark and others, November 25, 2742. Cass 252, 


A MOTION was made on behalf of the plaintiff, as Lord Hard- 

heir at law, and next of kin to Elias Turner, whoſe Niete thought 
will has been ſet aſide for inſanity, that Mr. Clark, one of a 
the truſtees and executors of the will, may pay into the aſide at law for 


Bank what money he has already received from the teſtator's the inſanity of 


the teſtator, may 


perſonal aſſets, and that he may be reſtrained from getting gi11 be litigated 


in any more for the future. on account of 
{onal eſtate 


| Mr. Clark's council inſiſted, that notwithſtanding there in the ecclefiaſti. 
82 verdict at law againſt the will, it affects the teſtator's _—— w_ 
ral eſtate only; and that he, as executor, is ſtill at liberty the legillature 
to ſupport the will in the eccleſiaſtical court, and therefore would find a re- 
untitled to gather in the aſſets of his teſtator to defend the FOR Be 


validity of the will. 


Vor. II. 3 F Lord 


band's houſe, 


306 ,. Caſes argued and determined in the 


Lord Chancellor. I have often thought it a 

[ 3 79 1 abſurdity, that a will which conſiſts both of 1 ON 
ſonal eſtate, notwithſtanding it has been ſet aſide * 
for the inſanity of the teſtator, ſhall füll be litigated a." 
paper depoſitions only in the eccleſiaſtical court, * 
they have a juriſdiction on account of the perſonal ets 
diſpoſed of by it. I wiſh gentlemen of abilities would 
take this inconvenience and abſurdity into their conſidera. 
tion, and find out a proper remedy. by the aſſiſtance of the 
legiſlature. But, as the law ſtands at preſent, it is not in 
the power of this court to interpoſe, ſo as to ſtop the pro- 
ceedings in the eccleſiaſtical court. | 


The teſtator has left a very large perſonal eſtate, but has 
not truſted Mr. Clark alone, for he has appointed three 
more truſtees, who have a joint power, ſo that no one of 
them can act ſeparately. And therefore, to anſwer the 
end of the motion, this method muſt be taken. 


CIO I will direct Mr. Clark, who has received 1000). 6 


zn 1000]. he has the teſtator's money, to pay it into the Bank, not to the 
collected of the account of the truſtees, but in the name of the accomy. 


teſtator's mo- I g 
— tant-general ; and that there ſhall be a receiver appointed 


Bank, in the Of the whole eſtate; who ſhall pay in what he receives 


name of the from time to time into the bank, with the accomptant- 


accom ptant- 


eng general's privity, whilſt the validity of the will is contelt- 
bo lordſhip ap- ing in the eccleſiaſtical court. 
pointed a recet- 


ver of the whole eſtate, to pay in, from time to time, what he receives whilſt the will is 
conteſting in the eccleſiaſtcal court. 


CAS 253. Clerk and others verſus Miller, at the Rolls, July 28, 1742, 


A feme-cover A F EME. covert having a ſeparate eſtate, ſets work- 


Sho had a ſe- men to work in her huſband's houſe, without his di- 


parate eſtate 5 | aid ets. | y j 
n rections, and promiſes to pay them ; there are other credi 


men in her huſ- tors on the ſame foot. 


without his directions, and promiſes to pay them; the maſter of the Rolls doubted, whe- 
ther a parol promiſe can ſubject lands; but ſhe ſubmitting to pay, he decreed accordingly, 


Tue bill was brought by creditors againſt the repreſen- 
tatives of the huſband, and the widow to have the ſepa- 


[ 380 ] rate eſtate of Mary Miller, and alſo the aſſets of the huſ- 


| band. applied towards ſatisfaction of their debts. 


3 Maſter of the Rolls. I doubt, whether upon the bare 
promiſe only, that is but parol, her lands can be ſubjected 
Which is what is prayed; by the bill; but ſhe * 


by 


ng ts aS = ww ©. > 


— a 4 Y wc Foy 


Time of Lord Chancellor Hardwicke. 397 


y her anſwer to pay, thought this a good reaſon for de- 
creeing accordingly. | 1 * 8 
CAs E 254. 


Cartwright ver ſus Pultney, July 29, 1742. 
ORD Chancellor. Where a bill is brought in this On a bill for a 


court to have a partition between two jointenants, or — =— 3 
enants in common, the plaintiff muſt ſhew a title in him- tenants, the 
af to a moiety, and not alledge generally that he 78 W | 

ſefſion of '4' moiety, and this is ſtricter than a petition him; and not 
it law, where ſeiſin is ſufficient ; the ſtatute of 8 & g'alledge gentrat- 
ad fe. tha | ſ l MS cots ly, that he 1s 

V. z. c. 31. Was made tor that reaſon. 


; | | poſſeſſion of 
, 4 (33 < 8 1 ty. 

Here the reaſon is, becauſe conveyances are directed, (hehe 

and not a partition only, which makes it diſcretionary in 

this court, whether, where a plaintiff has a legal title, 

they will grant a partition or not? and where there are 

ſuſpicious circumſtances in the plaintiff's title, the court 

will leave him to law? But this being founded on an 

equitable title, I muſt determine it, or otherwiſe it would 

be without remedy. The plaintiff need not in his bill ſet 

forth a particular title, but a general ſeiſin in fee. Fe. 


There was a decree at the Rolls for the maſter to look. 
into the caſe. The maſter's report ſtates the title; ſuſpi- 
cious circumſtances of forgery- appeared, in the plaintiff's 
deeds, which, though not - forged by him, yet if forged, 
nvaldate the plaintiff's title: an order was made to look 
into the deed, - upon which the plaintiff deſerted that title, 
and ſet up another, and prayed leave to bring a ſupple- 
mental bill on that new title, and there are evidences of a 
forgery, It was inſiſted on the plaintiff's part, there 
ought to be a trial at law. But the defendant is not con- 
cerned to litigate this title as to any right of- his own, only 
ſo far as to ſee that he has not a precarious partition and 
a bad conveyance ; and that in a caſe where it is diſcretio- [ 381 } 
nary in the court to grant partition or not, and would put 1 
the defendant to a great expence. 5 | 
The evidence here is all on one fide againſt the deeds : 
but, on the contrary, the. title is deſerted, and therefore it 
not incumbent on the court, where deeds are fo im- 
peached, to grant a trial between parties concerned. 


There have been caſes. where the court has condemned 


without a trial; for inſtance, John Ward's caſe, 
142 who 


398 Cafes argued and determined in ibe 
who was directed to be proſecuted by the attorney. general 
and this by order of the Houſe of ter d 4 


The title on the original bill muſt be laid out of the 

_ Caſe, and diſmiſſed with coſts. As to the title on the ſup. 
plemental bill, the objection to it is, that it only ſhews an 
equitable title, not a legal one. : 


The court will | | e 
TY wed Where a fine and non-claim is levied by one who pot 


fine levied un- poſſeſſion under a. forged deed, a court of equity would 
det a ford” decree againſt the fine. But L muſt in this W rec 
deed. the plaintiff to-grocure a conveyance by his truſtees, and 

the maſter to conſider who are ſuch.  _ Ea 


Further objections have been made to the title; cir. 
cumſtances of fraud in the conveyances, want of conſide- 
ration, &c. "Theſe objections are not ſuch as concern the 
defendant in reſpect to the partition; for if the owners 
were in equity intitled to have a reconveyance on the fraud, 
yet the defendant not being privy, and the perſon being in 
poſſeſſion who had the legal title, and being party to the 
partition, the relief would not extend to that, if equally 
made, but the court would decree ſubject to the partition; 
if, indeed, it was defective in law, that would be an ob- 
jection; but as they muſt come into equity, they muſt do 
equity to the defendant. | 


The laſt conſideration is, what I am to do. Iam of 
opinion, that I -may decree a partition on the ſupplemental 
bill, and the parties on both ſides are to procure the truſices 
to convey ; and the maſter will conſider of that on framing 


the conveyances ; and if any doubt ſhall ariſe, may come 
before the court on-exceptions. 


The plaintiff muſt pay the whole coſts of the firſt ſuit 
on the original bill; and I muſt reverſe the decree on the 
original cauſe with coſts; and on the ſupplemental bill 


make a new decree for partition, and reſerye the coſts. 
[ 382 } 


Connor verſus the earl of Bellamont, July 31, 1742. 
Casnt 255. 


Where the debt T* E queſtion was, Whether Engliſh or Iriſh intereſt 
was contracted - ought to be allowed? In the preſent caſe the debt 
1. * 8 was contracted in England, but a bond taken for it in 


for it in Ireland, Ireland, to be paid at a certain time, and at 71. per cent. | 


to be paid at a2 
certain time, and at 71. per cent. it ſhall carry Iriſh intereſt. 


e 1 


Lord 


SFS 


* 1 1 7. —— 


Tims of Lord Chantellor Hardwicke. 


Lord Chancellor. It is inſiſted the bond ought to carry 

Engliſh intereſt ;; and if it had been a ſimple contract debt 

uh, I ſhould have been of opinion it ought, and the va- 

ration of place would have made no difference. But 

ſup. where the ſecurity is given upon an eſtate in Ireland, it 

'S muſt be conſidered as referable to the place where it is 
| nde: or who would lend money upon Iriſh ſecurity ? 


Bot As to the caſes of lord Ranelaugh verſus fir John 
ould Champante, 2 Fern. 395. and Prec. in Chan, 128. cited 
vet by Mr, Browne ; they are quite different from this, be- 
and dude the bond for ſecuting the debt was executed here in 
England. There might be many caſes cited; as for in- 
cir ſance,' the tranſactions among merchants with regard to 
de- the reſpondentia bonds, which carry 10l. per cent. though 
the entered into upon an agreement made in England ; yet, 
ers i they. relate to matters - ariſing in the Eaſt-Indies, they 
ud, vill got be deemed uſurious, but ſhall be binding upon the 
in obligor. 5 
- If I was to lay down a rule, that where the contract is 
1 made in England, notwithſtanding the ſecurity is taken in 


Ireland, and the eſtate lies there, it ſhall be governed ac- 
cording to the rate of intereſt upon money in England, it 
would be attended with ill conſequences. But here is a 
much. ſtronger circumſtance in this caſe, for there was 

ually a fall of timber upon an eſtate in Ireland, and 
10008. raiſed of Iriſh money to pay off the debt. 


l Therefore let the exception to the maſter's allowing Iriſh 
. intereſt upon the bond be over-ruled. 
Staunton verſus Oldham July 31, 1742. [3 Gs ] 


ORD- Chancellor. This comes before me upon ex- 
4 ceptions to a maſter's report, to whom the cauſe was 
referred upon a decree to account. 


The court, where there is ſuch a decree, never ſuffer it The court never 
to be ſigned and inrolled, becauſe it ties up their hands, ſuffer decree 


to account to be 


if there ſhould have been any defect in the directions of the ggned and 


decree, from relieving in that particular, and defects are inrolled, be- 
cauſe it ties up 


very frequent in caſes of this nature; and "therefore the nt bag, 


- 


decrees are left open, in order to give parties an oppor- from relieving, 
tunity to rehear, where directions in a decree are im- if hong _ 
8 . . v 


ect, deſect in the 


| wx : , 


5 irecti f 
Parteriche che dene, 


2 


cl Piuarteriche verſus Powlet, Auguſt 2, an = 
2 ORD Chancellor. Where a plaintiff i 

nſwer muſt be 8 N. wa N plaintiff is char | 

difcharged by L an anſwer, he maſt diſcharge himſelf by wer rhe 


proof. cannot do it by reading the whole anſwer as he may at law 


An exception is taken to the . maſter's report, that he 
has char ed the tenant for life without , impeachment of 
waſte, With ſeveral ſums for the repairs of tenants houſes 
upon the eſtate. SC ; „ An og Th 1 | 4 

| Dit * Lord Hardwicke over- ruled the exception, and aid, 
without im- notwithſtanding, tenant for life is without impeachment of 
praghment 4 waſte, he ſhall be obliged to keep tenants houſes. in repair, 
— — 72 = unleſs the charge. is exceſſive, and ſhall not ſuffer theim to 
tenants houſes run to rum. 3 h Derr. Nn 

in repair. 5 ts bs | _— 7” 

Not only con- A queſtion aroſe upon the ſpecial matter of the maſter's 
erary to the ſta- report, Whether parol evidence ſhould be admitted to ex- 


tute of frauds, : - 
but to che com- Plain a Written agreement ? 


ö Lord Chancellor. Where a marriage agreement is 


add any thing complete, and reduced into deeds and writings, to ſuper- 
to an agreement add any thing afterwards is a very unfavourable caſe, By 
in writing by the ſettlement, the portion of the wife appears to be 5 200]. 
. | he, : 
and at the fame time ſhe gave a bond to the huſband's 
father in the penalty of 14001. for ſecuring 7001. and ſigned 
by her; but at the bottom the huſband in his own hand 
8 has written, Tow? this to be my debt. | 
[ 334 ] Parol evidence has been read to explain this affair; but 
I am of opinion that evidence muſt be laid out of the caſe, 
.- ,,-. - and no advantage ought to be taken of it by either fide. 


4. ,s I am obliged to confine myſelf to the deeds, it ap- 
pears to me; to be an extortion in the father of the huſ- 
band, after every thing was agreed. The wife ſigns the 

bond, and the huſband at the bottom writes, I awn this ta 
be my debt; What is the natural conſtruction? Why, that 


* * 


- 


TY the wife became” ſurety for her intended huſband to pay 
85 the father this ſum, moſt probably for a debt the ſon 
owed the father. | 


To add any thing to an agreement in writing by admit- 

ting parol evidence, which would affect land, is not only 
* to the ſtatute of frauds and perjuries, but to the 
72 rule of common law, before that ſtatute was in being; 
andd therefore I ſhall direct that the wife's real eſtate ſhall 
not be charged with the payment of this bond. The 


Af * | 
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The wife too in this caſe had a ſeparate eſtate by virtue A buſband has 
of the marriage ſettlement; the huſband had an incum- on hie eat 
trance upon his eſtate, the wife advanced money to pay the wiſe joins 
+ off, and the receipt from the mortgagee was delivered to = _— 
her; the queſtion is, Whether this was a bounty, or a on i nt 
kan only from the wife? for the receipt is not produced; ſurvives, her 
* * Way of loan, ſhe having a ſeparate eſtate, muſt o_ 2 
te conſidered as a diſtinct perſon, and is equally intitled to 2 pledge, and 
{and in the place of the * a2 as a ſtranger : and it ſhe is intitled 

s like this caſe; ſuppoſe a huſband has a mortgage upon e fatished,| 
his eſtate, and a wife joins with him in charging her own, ., ganding 2 
I he ſurvives him, though her eſtate is liable to the mort- the mortgagee's 
gige, yet in this court her eſtate ſhall be looked upon only Place. 

% a pledge, and ſhe is intitled to ſtand in the place of the 


mortgagee, and to be ſatistied out of her huſband's eſtate. 


lt was referred back to the maſter to review his report, 
and to inquire into the nat';re of the receipt, and to exa- 
mine the banker who anſwered the wife's draught for this 


ſum of money. 


( 385] 
Smith verſus Haſkins Stiles Eyles, Auguſt 3, 1742. 1 5 


l . A decree quod 
R John Smith was concerned with the late Mr. Haſ- computet, 


| 
) kins Stiles in the aulnage duty, under a leaſe from the _—_ poi 
dutcheſs of Lenox, and the leſſees entered into articles mu- — ſor 
twlly to indemnify one another: fir John Smith has paid before a final 
Wool. which was the fifth that Mr. Haſkins Stiles ought — eter ao 
to have paid as his ſhare, for which he brought his bill ment, and ir 
winſt Mr. Haſkins Stiles in his lifetime; and at the hear- does not at all 
ng of the cauſe there was a decree, that it ſhould be refer- er 
rd to a maſter to ſee what was due to fir John Smith; 
jery ſoon after, Mr. Haſkins Stiles died, and by his will 
ppointed Francis Haſkins Stiles Eyles his executor, who, 
before the maſter had reported the 2000/7. due to fir John 
ith, confeſſes a judgment to his father fir John Eyles 
or 6000/. the exception is now taken to the maſter's re- 
porting this judgment to be of a prior nature to the plain- 
ufs demand of 20001. under the decree to account. 


Mr. attorney - general for the exception inſiſts, that 
liough the decree does not aſcertain the quantum of tlie 
icht, yet it goes ſo far as to alter the nature of it, ana 
v give it the ſanction of a court of equity. \ 


Mr. Murray on the ſame fide ſaid, the point is here 5 
Eermined in the decree, for the demand is liquidated, 
; an 


. 402 Cafes argued and determined in the - 
nnd the direction is to take the account only for 

of Mr. Haſkins Stiles, who is at ery de ta 

it now comes out that he was not able to ſet off 2 fl. 

farthing ; ſo that as there is no variation, but remains = 

Aid when the decree was made, a liquidated ſum, it mu 

have relation to the time of the decree, and therefor: 

differs greatly from a common decree quod computer. 


It is the adminiſtration of Mr. Haſkins Stiles who be 
confeſſed this judgment to his own father; and it woul 
de very hard if he may thus poſtpone a creditor for a cei 
tain ſum, to a judgment given to ſo near a relation. 


There is another circumſtance for fir John Smith, th; 
fir John Eyles, the judgment creditor, had notice of t 
demand, and likewiſe of the decree, and therefore lent hi 
money with his eyes open, and ought not to be preferred 
as he was no ſtranger to this tranſaction. | 


Mr. Ord, council on the other ſide, ſaid, that here 

nothing in this decree, but common directions for t 

. maſter to ſee what is due from one party to the other; a 

| it may come out that there is a balance due from the plai 
1 386 tiff to the defendant, and cannot be called a final deere 
till the maſter's report is confirmed: he inſiſted likewi 

n that it is an account to be taken generally between t 
we Plaintiff and defendant, and not as Mr. Murray faid, & 
the defendant only to account. In anſwer to the poi 

of notice, he cited the caſe in Salz. 507. Maſon. ver 

Williams *. | | 


Lord Chancellor. I thought this queſtion had been d 
termined and ſettled ; but ingenious men I find can t: 
diſtinctions, where the thing itſelf will not admit of 
The difference between a deeree guod computet, and a hi 
decree, was taken and ſettled in the caſe of Morris ver 
the Bank of England, Caf. in the time of lord chancel 
Talbot 217. 3 


Decrees of this court are here put upon the ſame foc 
ing with judgments at law, though they have not obtangns 
the ſame privilege there. It is allowed, that if a decrees 
| obtained againſt a teſtator, or his executor, guod compu a 
| | | a 
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- * It was held by lord chancellor Cowper, that an executor * 
| | _ debts of a higher nature after a decree quod computet, but not and 
| final one, for ſuch a decice is in the nature of a judgment. Maſon v6 
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en by no means be put upan an equality with a judg- 
00 Gnfeſſed after ſuch decree. ¶ decree quod computes = 
mays concludes in the ſame manner, and yet does nat 
nary at all as to the executor ; for before a final decree the 
executor may confeſs a judgment, and does not at all alter 
be nature. of the demand, notwithſtanding the words are 
nſated in the decree, that each party do' pay ; for theſe 
words are only a direction to the maſter, to inſert what 
ppear to be due upon the balance to either party; 
hen the order is made abſolute, the money is to be 
pr the perſon reported to be intitled. © Theſe decrees 
ie been truly cqmpared to interlocutory judgments at law. 


Suppoſe a man dies indebted by bond, and is likewiſe An action of 
Nehted upon covenant, and an action is brought upon covenant 

|» covenant, and an interlocutory judgment is quod recu- 8 
Wet c. and before the writ of inquiry of damages is Judgment, quod 
ned, and final judgment entered up, the teſtator dies, 7*<vperet, be- 
xd the executor confeiles a judgment to the bond-credi- ment; . 
he may plead it in bar to a ſcire facias upon the action tator dies, the 
i covenant. f ney feſſes ve nn 
meat to a bond, creditor, . he may plead it in bar to a ſcire facias on the action of — 
o here in equity upon a "decree quod computet, it does [ 387 ] 
Int paſs in rem judicatam, till the final decree. But here 

bis bed that there is a liquidated fam, and nothing ap- > 4<<r<< quod 
on the part of Mr. Haſkins Stiles by way of diſcharge not — in rem 
the maſter's report. But it will be very dangerous to Judiestam, till 
lat of ſueh nice diſtinctions, for the points wich regard l decree. 
baſſets are numerous enough already; and I will not ſuffer 

en to he made upon the particular wording of this de- 

ke, But even the fact here does not warrant the diſtinc- No ſtreſ to be 
n; it xas ſaid in the Houſe of Lords, in the cafe of Mor- lan the 

þ verſus the Bank of England, that in a decree qued com- dach party do 
la, it is ĩmpoſſible to pronounce who will be the debtar pay in their de- 
editor, and no ſtreſs is to be laid upon the words that cn quod come 
party. do pay in the decree. | IN pe Seat y 


account ta- 

2 A | —_— 
The exception was over-ruled, and the judgment credi- 4 a 
was decreed to be ſatisfied out of the affets of Mr. Haf- which will be 
Stiles, preferable to the plaintiff fir John Smith. the Gebtor or 


| cr editor. 


Baker verſus Pritchard alias Hoſier, Auguſt 4, 1742. Casz 239. 


HE defendant in this cauſe has demurred to the diſ- The defendant 

couery, Which is ſought by the bill, with relation to deruuted to the 
geyury in a ſuit at law, charged to be committed by b wth re- 
procurement: and likewiſe to the diſcovery ſought lation to the per · 


You, II. 3G touching 


Juryin « ſuit t touching the proceedings before the delegates: ſhe has 11g 


404 Caſes argued and determined in the 


w charged to | g 
Fees Pleaded the common plea of fine and non- claim, in bar 
by her procure- the title ſet up by the plaintiff, 255 | 7 
ment, and like - 75 3 RT . 
viſe to the diſcovery ſought concerning the proceedings before the delegates. 

Lord Hardwicke held, that the ſentence in the delegates cannot be read, as this is 3 de. 


mand for real eſtate, and they proceed there by different laws, and in matters too relativets 
the perfonal eſtate only, and allowed the demurrer as to this part. | 


Phe cauſes bf demurrer are two: Iſt, That what is 
prayed with regard to the perjury, would ſubject her to pu, 
niſhment ; 2dly, That the proceedings in the court of de- 
ess relate * to perſonal eſtate, and therefore ſhe is not 
obliged to ſet it forth, as this is a demand for real eſtate, 


Mr. Noel, upon the point of the fine and non-chit, 
cited for the plaintiff Allen verſus Sayer, 2 Vern. 368. : 


Mr. Murray on the fame fide, laid it down, that the 

5 | diſtinction here, with regard to reading ſentences in the 
I 388 ] Eccleſiaſtical court, is this, that if the preciſe point is de- 
ED termined there, it may- be read here ; but if it was only a 
collateral thing, and not the direct point in the cauſe, which 

came before the Eccleſiaſtical court, it cannot be read here, 


He allowed the defendant was not obliged to ſet forth, 
that ſhe ſuborned the witneſſes at the trial at law, but ſhe 
may anſwer whether the verdict was not principally obtain- 

ed upon the evidence of this perſon, who was perjured. 

That the demurrer therefore covers too much, and if de- 

fective in part, it is bad for the whole, for a demurrer can- 
not be ſplit. | 

As to the fine and non-claim, he inſiſted there was ne 
non- claim in the preſent caſe ; for the fine was in 1733 
the bill filed ſoon after, and the plea and anſwer did not 
come in till 1741, ſo that here was a proceeding all the 
time. Another ground, he faid, for not allowing this fine 
was, that it is fraudulent, becauſe the defendant has chan 
ged the poſſeſſion by colluſion, with the tenants of the 
eſtate, who entered into an agreement to deliver the poſſe 
ſion, provided they may pay their rents into a third perſon' 
hands, until the event of the ſuit here was over. | 

Mr. Brown inſiſted for the defendant, that nothing wa 
done from the year 1735, till 1741, ſo that here is a quell 
poſſeſſion of ſix years at leaſt. | 


Lord Chancellor. Though a fine has been levied, y© 
if it is under circumſtances of fraud, the court ought * 
prevent the ſtealing away an eſtate in this manner, Fir 
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Pint, as to the demurrer, I think it proper, becauſe it is 

plain all the matters referred to by the bill are relative to the 
ings in the Eccleſiaſtical court, As the demand in 

this court is for real eſtate, I think it would be of dange+ 

ous conſequence to admit the ſentence of the court of de- 

keates to be read here, who proceed by different laws, and 

n matters relative only to the perſonal eſtate, 


If indeed in the lifetime of admiral Hoſier, there had As 
keen a proper ſuit inſtituted in the Eccleſiaſtical court rela- court, in admi. 
ting to the marriage, and ſentence had been given againſt | 389 
i, that would have bound every body, becauſe it is final ralHoſier's lite. 
nd concluſive, as being the proper juriſdiction, and fo in dn and a en- 
aſs of the like nature. But here it was a mere collateral — — 92 
wint, which came before the Eccleſiaſtical court, for it bound every 
xs a queſtion relating to the adminiſtration, and the mar- 790% Pens. ft 
| age was incidental only 0 is the proper — 
8 riſdiction in caſes of this nature. 


It is to be wiſhed indeed that the proceedings in all caſes That the pro- 
were uniform ; but as the Eccleſiaſtical court is the law of — _ a 
the land, it does ſometimes happen that they determine form, mor 
dontrary upon the ſame facts, as in the caſe of Mountague to be wiſhed, 
nd Maxwell. * but at preſent 
| the Eccleſiaſti. 
ä cal court frequently determines contrary upon the ſame fats, 


The demurrer as to this part, therefore, muſt be al- 
bwed. 


As to the other part, I do admit the defendant might As a demurrer 


&mur, as to ſo much of the bill as aſks, whether ſhe pro- cannot be good 
+ for part, and 


ured the ſubornation of perjury ; but then the queſtion bad for part, 

vill be, whether the defendant might not have divided it, lord Hardwicke 
ud anſwered as to the evidence of Phillips's influencing we open _ 
tte verdict, and which was procured by her. | diſcovery ſought 
a in relation to tho 


It is truly obſerved, that a demurrer cannot be good for ſubornation of 
part, and had for part; and I think the queſtion, as to the perjury. 
nlluence of Phillip's evidence, is a part of the other quſtion, 

ud that it is not diſtin, but mutually relating one to the 

ther, and therefore the demurrer is proper. 


o 


* * 
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A perſon who proved a will in the Spiritual court, by which he ſwore 

ltetcſtator was of ſound memory, afterwards controverted the ſame will at 

kv, as to the real eſtate; upon which an iſſue as directed compos or non - 

| tompos, and found non-compos, April 1, 1717, before lord Cowper. 
Vide Vin. Abr. title Executors, p. 65. ſect. g. 
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5 


| 
18 euſes argued and determinel in the * 
er Lat as fully of opinion the ples ought to be over-ray, 


wiſe a fine and 2 in bar to the title ſet up by the plaintiff: 
ruled it, becauſe t 19 ö P e plaintiff; lord Hard 


vented the running of che 
As to the objeckion of referring to the former proces 
ings, though it may ſeem odd, it is not at all neceſfiy 
relate how the fine was levied, only that the perſon wa 
ſeiſed, and that he levied a fine. 
An obje&ion has been made, that this is not a truſt 

. effate from admiral Hoſier, but a legal one from him to 
Ba ler, his heir at law, who deviſed it in truſt for tlie bene. 
fit of his children. 
Now I will not lay it down generally, that in the caſe of 

à truſt eſtate; a fine and nbnclaim ſhall not prevail; for, 
— a fine 1s levied by a perſon in poſſeſſion, not affected 
by the truſt, there can be no doubt but the remainders 
would be barred by the fine, and it would be of dangerous 
conſequence to property if it was otherwiſe. 


- 'Fheplaintiff was an infant at the time of the fine levied ; 

F will hay the truſt out of the caſe, and ſuppoſe it a legal 
eſtate, the infant might have a bill againſt the perſon in poſ- 
ſeſſton for an account of the rents and profits, for the per- 
fon in poſſeſſion is looked upon only as a guardian for the 
infant. The bill preferred by the infant, when he came 
of age, is not at all more improper, than an entry at law 

or real action brought to avoid the fine. For otherwiſe it 
would trip up the juriſdiction of this court, if you will not 
ow where it is a proper matter of equity, a bill to prevent 

e running of a fine. But if this was not quite fo ſtrong, 
he other objections are; and if I was to ſuffer the fine ts 
be ã bar, it is allowing the defendant to ſteal away the eſtate. 


wicke over. 


2 of the ſuit here, as it Was a proper matter of equity, has pre 


0 rr n=. 5, YT 


Ns exeeptiom It was neceſſary to ſupport this plea, to have ſet forth a 
an ante Sid full and ficient anfwel, for while 2 plea is depending, no 
a plea is depen- EXCE} tions can be taken to an anſwer, but the plex miſt 
74 be emoved gut of the way; and that wis the very 
moved out of Teaſon the plaintiff lay by till the plea was determimed, and 
the way, accounts for the runnihg of ſo tuch time. 2 7 


Where tenants I is very probable that the appheation to the tenants was 


cos 2 merely with a view to the ſcheme of the fine, but the poſ- 


only, provided ſeſſion given by them to the defendant was not abſolute, but 
coy may poy under terftis amotmting to à truſt, for it was conditional, 
eir rents to R — * 
a third perſon, till a ſuit is determined, a fine levied under fach a poſſeſſtion will not be ſul⸗ 
fered to ſtand, ; © © ö 
: provided 


Timid of Lord Chantellor Hardwicke. 
doe they might pay” their rents inte a wird perſon's 
tends, till the ſuit was determined. a Ae t e 
£ a durt of 2 uit | ſuffer a fine, levied by 4 perſon Should ſuch a 
Arps ſuch 5. effion, to ſtand ? I am ſure, if I ek , de 


hould, a fine, which is ſaid to be a ſolemn act, and an end be a ſolemn g, 
«all contro verſies, would ceaſe to be ſo, and would be 


407 


* 


in- 22d an end to 
all controver- 


«dytory of numerous frauds ; even at law fines will Be ges, ou 

{ aſide for fraud, as in the caſe of a tenant for —. and _ to by ſo, 
tis is a much ſtronger caſe, and therefore the plea muſt be by pF rt — 
Ner- ruled. | 153 | | i 9 frauds. 
Even at law, fines will be ſet aſide for fraud, as in che caſe of a tenant for years. 


Whitchurch verſus Hide, Auguſt 4, 1742. [. 391 J 


\HTS was a bill brought, founded on the right of the Casz 260, 
mayor, commonalty, &c. of the city of London, The plaintiff, 
fir ſupplying the borqugh of Southwark, and the adjacent — dg 
with water ; and by virtue of feveral mean aſſign- ments, being in 
ments, the plaintiff is now in poſſeſſion of this right, ex- poſſeſion of 2 


| — 1 . * right originall 
duſive of all others ; and prays an injunction aga the hs x 4 of * 
&fendant, to reftrain him from incroaching upon this right, London, f 
by raiſing engines, laying pipes, and breaking up the ſupplying 
ground, &c. and to have it eſtabliſhed in this court againſt — 
the defendant and all others. | | injunction to | 
| . Pipe reſtrain * de- 
fndant from incroaching on this right, by raiſing engines, laying + &c. and to have it 
cabliſhed in this court; the defendent demurred to the bill, for that the plaintiff ought firſt 
b have eſtabliſhed his rightat law. Lord Hard wicke allowed the demurrer, as the chants 
there was of the plaintiff's right falling to the ground at law, was a ſtrong reaſon fas i, 


The defendant demurs, and for cauſe of demurrer ſhews 
that the plaintiff ought firſt to Have eſtabliſhed his right at 
kx. wy | 


Lord Chancellor. This bill is brought upon an exceed- 
bg unfavourable caſe, for it is in ſome meafure ſetting up 2 
henopoly ; and fuch a kind of right as is claimed in no 
ither part of this town, neither by the York Buildings 
ompany, or the New River Head, or even by the city of 
Landon itfelf, in an part of it; nar can any perſon pre- 
knbe to break up ſtteets without an act of parliament. 
The ſupplying the borough, of Southwark with water is of 
peat conſequence to the public. Now, it is ſaid, à man 
Wy bring a bill, if he has a legal title, to eſtabliſh his rig, 
tout, firſt trying it at law, as in general cafes of fiſheries 
anvers, &c. where there is no general preſcription. The 
wnal for the plaintiff have cited caſes of this kind, and 
might have been many mote mentioned; as for in- 

| ſtance, 


Dh) es argutd and determined in the + 
ance, in the caſes of new inventions upon the 3 
fixes the ſole property of books in the authors, 2 8 
Anger a common general right upon the ſtatute, ſo Ikenif 
Anger the act of parliament for veſting the ſole Property 1 
| Prints of new invention. | 
4 But I apprehend, when theſe acts were firſt paſſed, the 
court did not immediately grant an injunction to reſtrain 
all other perſons till the letters patent had been firſt efabliſh. 
ed at law. | | 


[ 392 But, in the preſent caſe, it would run to a prodigious 
| expence, to enter into a long examination, ariling upon 

. conſequential and collateral. matter, when probably even 

the very foundation for the plaintiff's right may fail, which 

would make the expenſive proceedings here entirely fruit. 

leſs, when one trial at la may poſſibly quiet the queſtion, 


ww? perſon As to the objection, that the plaintiff may have no re. 
clakve right, medy at law, there is but little weight in it; for if he has 
b hich is d- a ſole excluſive right, no doubt but he has a remedy ; and 
2 ** it if any perſon intringe that right, and he cannot bring a 
neten will not common action of treſpaſs, he may have an action of the 
, caſe, for the law will not permit a man who has a right to 


an action of the 
eaſe, for the be Without a remedy. 


Jaw will don, As this is a caſe of great conſequence to the publick, 1 
who has a right, Would allow the demurrer, even if there were no other 
to be withouta reaſon ; but the riſque the parties may run, in going into 
remedy. z very large expence, and long examination here to na 

f purpoſe, and the chance there is of the plaintiff's right 


falling to the ground at law, is a very ſtrong reaſon for it. 


The cafes cited for the plaintiff were, Buſh verſus 
Weſtern, Prec. in Chan. 530. The duke of Dorſet verſus 
ſerjeant Girdler, id. 531. and the mayor of York verſus 
fir Lionel Pilkington, May 5, 1707. See 1 T. Atkyns, 282. 
For the defendant, in ſupport of the demurrer, were 
cited, the caſes of Powlet verſus Ingres, 1 Vern. 30d. 
Reynolds verſus Hind, May 5, 1729. in the Exchequer. 
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Cazn 361. Chauncey verſus Tahourden, Auguſt 4, 1 742+ 


An executor HE bill was brought by the plaintiff, executor of a 


brings a bill for 1. will, for a diſcovery of the defendant's marriage. 

the diſcovery of 9 ; 2 n 

the defendant's ee - demurs, for that if ſhe was to diſcover what is aiKeo, 
h 


would be a forfeiture of her legacy of 1500l. as it is given conditionally, if ſhe marries oo 
the conſent of the truſtees under the will. Lord Hardwicke allowed the demurrer, as Bf 
rannot anſwer to the marriage without ſhewing at the ſame tine it Was againſt conſcut. 


Time of Lord Chancellor Hardwicke. | 409 


he defendant” demurs, becauſe if ſhe was to diſcover * 
what is required of her, it would be a forfeiture of her 
which is no leſs than 1500/. for it is given her con- 
konally, provided ſhe marries with the conſent of the 
i the will, ee | 


"The council for the plaintiff inſiſted, that the defendant [D 393 } 


t t6 diſcover ; and compared it to a caſe before lord , , by 


hancellor Talbot, where a huſband gave an eſtate to his will gave an 
we by his will, whilſt ſhe continued a widow, with a li- _ * * 
n aA. - : wite, whrllt- 
nitation over to the plaintiff in the cauſe, in caſe of her (0 à wi⸗ 
kond marriage. | dow, with a li- 
ED * mitation over to 
wother, in caſe of her ſecond marriage: the remainder-man braugt a bill for a diſcovery 
i the ſecond marriage, and ſhe demuried, as ſubjecting her to a forfeiture. Lord Talbot 
ner-ruled the demurrer, as it was not a condition, but a limitation over of an eſtate, and 
terefore could not properly be called a forfeiture. - . | 


The remainder-man brought a bill againſt the widow, 
fir a diſcovery of her ſecond marriage; ſhe demurred, as it 
kibjeted her to a forfeiture, but he over-ruled the de- 


Dmurer., ; 1 N 


Lord Chancellor. In the firſt place, this is a harſh de- On a bill to ſet 
mand in a court of equity; for it muſt be admitted, that if — 2 ＋ hep 
zperſon incurs a forfeiture by diſcovering, he may demur. fendant may de- 
I have known a bill brought here, and in the court of Ex- mur to the dif- 


tequer, for diſcovery of waſte, and the demurrer allowed ;"Y of what 


| 2 : intereſt he 
a both courts, becauſe the plaintiff had not waived the agreed to take, 
pnalty. | | | for that he can 
| not ſet this 


lu the caſe mentioned by Mr. Clark of an uſurious con- forth, without 
nd, it was a bill only to tuate teſtimony, and did not vl Jebel 
; $f. Ys very intereſt he 


kk to diſcover from the defendant upon oath, whether has taken. 
lie contract was uſurious, | 


The legacy is given here at the age of twenty-one, or 
of marriage, with the conſent of ſuch and ſuch perſons ; 
vt if ſhe marries without the conſent of thoſe perſons, it is 
Wen over. Therefore this would tend to make her forfeit 
be legacy, if ſhe is to ſet forth whether ſhe was married 
fore twenty-one. But in the caſe before lord Talbot, it 
Rs a limitation over of an eſtate, and not a condition, and 
lerefore could not properly be called a forfeiture.  / 


would put this caſe : Suppoſe a man ſhould bring a 
M to ſet afide an uſurious contract, and in the interroga- 
vry part ſhould aſk the defendant, what intereſt he agreed 
v take ? how can, he ſet forth what intereſt he agreed 3 
| take 


o © Gifes argued and determined in ibe 
take, without diſcovering at the ſame time the very 

he has hen? E 24 bon 3 1 an 
So here, When the bill aſks her to diſcover wheth 

is s mae how can ſhe anſwer that, without 8 

at the ſame time it was a marriage againſt the conſent d 

tie avaſtees; and by that means ſubject herſelf to a for. 

ſeiture ? therefore the demurrer muſt be allowed. 


vd bord 
TY 1 1 4 * 


1394 1 u a Dineley verſus Dineley, Auguſt 4, 1742. 
"Cam 62, 1 E bill was brought to eſtabliſh the will. of fir John 
Aiden f i Dineley, and ſeeks a diſcovery of the defendant, 
II. n whether ſhe "has any ſon now living by the late ſir John 


Sxroughtito dif- . | 
| ve? whether Dineley. _ 


— fuch a The defendant demu reed, 2d, for that ſhe was a competent 
where bots. bn wityeſs for him to examine at law. 

? 291999 * . ; 
wake him» +; Lord Chancellor. You cannot bring a bill here to 
party. diſcaver zwhether there is ſueh a perſon, or where he is, 


in order to make him a party to a ſuit in this court; and 
- thergfore the demurrer muſt be allowed. 
erat Ln ee Bows, Bag % 2742 
A bin progght BILL was brought by ſome - Leghorn merchants 
=> incipal A againſt the defendant, to diſcover what quantity « 
25 


FPR 


hat ſtrawy hats he had bought of | Sedgewicke and Bernard, the 
A plaintiff*s agents; and how much money remains unpaid, 
ene he that it may be paid to them, for fear their agents ſhould be 
ae 3s inſolvent. | | 


fer => The defendant demurred to the diſcovery, for that he 


gain he has ought not to be obliged to ſet out What gain he has made 
made by the re- by the. r gtail of them. | 


tail; the de- | _— 
murrer over- , Lord Chancellor. Where a principal tranſmits goods te 
_— | an agent or factor, to be ſure he may maintain an actic 
againſt che perſon-who buys of that factor, for what remain 
due to his factor. In the caſe of transferring ſtocks, it! 
very oſton done by brokers, without the principal's being K 
much as mentioned, and yet he may maintain an actie 
againſt the perſon to hom the ſtock was transferred. 


Lord Hardwicke therefore held the demurrer in this cal 
to be inſufficient, and ordered it to be over- ruled. 
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Lacon verſus Lacon, Auguſt 6, 1742. [ 395 } 


reſt 

HE plaintiff's teſtator, as was inſiſted by the bill, was Casz 264. 
r he 1 employed by fir Edward Leighton, in his lifetime, as Though an ori- 
wing kattomey, and by lady Leighton his executrix ſince, and 8 
it of is 2 diſcovery, whether there is not now in her hands bas been no pro- 


Pol fees delivered by the plaintiff's father, as an attorney ceeding upon it 
ih to fir John Leighton and herſelf, and whether one of Vi, . — 
tem did not promiſe to pay, and whether an original was the ſtatute of li- 


ot filed againſt her for the debt ? mitations from 


running. 
The defendant pleaded the ſtatute of limitations, that no 
Vion has accrued within fix years before the filing of this 
W; nor has ſhe within that time made any promiſe to 
wy; neither does ſhe know there is any original filed, but 
leres it to be a mere fiction. 


Maſter of the Rolls, William Forteſcue, Eſq. The plea 
muſt be allowed, becauſe the affidavit of the original's 
kng filed is ſet out in general terms, without mentioning 
a what court; and upon the former hearing, lord chan- 
lor was of the ſame opinion; and ſaid beſides, that ſup- 
wing an original was filed at law, if there has been no 
meeeding upon it for fix years, it will not prevent the 
ute from running on the demand. 


e is, 


jants 

1 0 Lingood verſus Croucher, Auguſt 6, 1742. c 411 265. 
* * plaintiff and Mr. Eade had been partners in trade, 2 the par- 
Abe but upon the diſſolution of the partnerſhip, ſome m ve 38: 


utes ariſing between them, a ſuit was carried on for ſubmiſſion to an 
ke time in equity; but a propoſal being made to refer all -2ward a rule of 


it he ers in controverſy, it was agreed to, and the ſubmiſ- bar. ner by 
nade in was, made an order of this court: one condition in it bringing bill 


ks, that the parties ſhould be reſtrained from bringing a 22 . 
Un equity lag the arbitrators : they awarded g1 gol. widhandiog * 
dhe due to Mr, Eade, on the balance of accounts; upon the award may 
Gucher being one, charging corruption and partiality, mag whe Hin 
praying that they may ſet forth the general accounts bar to a bill 
tween the plaintiff and the defendant Eade relating to the ere. 


winerſhip, 


To fo much and fuch part of the bill as ſeeks a general 
Kount, &c. the defendants refuſed to diſcover, and 2 
Faded the award in bar. 


The bill further prayed a diſcovery from what account or 
Kounts of the parties they founded their award. 
Yo, II. l 3 H | To 


acol 


ſh Mr. Lingood brought, a bill againſt the arbitrators, be delete in 


* 
* 


412 Gaſes argued and determined in the 


To this part they likewiſe refuſed to diſcover, ang 
pleaded the award itſelf in bar. | 


[ 396 ] Lord Chancellor. There are many inſtances in this 
Arbitrators Court, Where arbitrators to a bill charging corruption and 
may plead the Partiality, may plead the award in bar to the diſcovery ; 
award in bar to but then it is incumbent upon them to ſupport their ple, 
ple fins Ha by ſhewing themſelves incorrupt and im partial, or other. 
they muſt ſup- Wiſe the court will give a party a remedy, by making arhi. 
por their plea, trators pay coſts. I remember an inſtance of this fort in a 
3 famous caſe of John Ward, who being a party in a cauſe 
partial, or the Where one John Warner was an arbitrator, upon Ward's 
court will give coming into the room he ſaid, I John Warner will make 
oy, by making You John Ward pay coſts. Ward complained to the court 
them pay coſls. Of this partial behaviour in the arbitrators ; and the court 

Los Ing inverted Warner's threats, for they made him pay John 


Ward coſts. 


The great doubt with me is, as this award ſeems to be 
executory and not final, whether it' is a good award at 
law; and if it is not good at law, then how can the arbi- 
trators plead it in bar to the diſcovery prayed by the bill? 


nn TD” A RxXF _”T=rR 


Where a ſub- When the parties have ſubmitted to make the ſubmiſſion 
miſton to3n to the award a rule of court, it is a contempt of this court 
made a rule of to diſpute the order, unleſs they can ſhew partiality, cor- 
court, it is con- ruption, or miſbehaviour in the arbitrators ; and this will 
2 3 depend upon the denial of theſe facts in their anſwer; and 
the order, un- if they do that ſufficiently, the plea ought to be allowed; 
leſs they can but ſtill, if upon the hearing of the cauſe, the evidence 
994 ſhould be ſtrong enough to convince the court that the ar- 
miſbehaviour in Þitrators have been guilty of corruption, partiality, or miſ- 
the arbitrators. behaviour, it will effectually open the plea : therefore I am 
of opinion, notwithſtanding any defect in the award in 

int of law, yet upon the parties agreeing to make the 

ubmiſſion a rule of court, and one condition in it being to 

be reſtrained from bringing a bill in equity againſt the arbi- 

trators, the plea of the award by them ought to be allowed, 


In the caſe of Mr. Robins, the council, who was ap- 
pointed an arbitrator by this court, accepted of it, upon à 
proviſo that the parties would enter into a rule not to bring 
a bill in equity, which was done accordingly ; notwith- 
ſtanding this, the party againſt whom the award was made, 
brought the bill againſt the arbitrator, and charged cor- 
ruption and partiality ; upon which Mr. Robins moved 
lord chancellor King that he might be ſtruck out rom 


being a party to the cauſe : his lordſhip granted the — 


Tine of Lord Chancellor Hardwicke. 


qd ſaid; it would be a ver t hardſhip upon arbitra- 
ors if they ſhould be harra with ſuits, when they un- 
rule ſuch an employment without any gratification ; and [397 
hat allowing they are liable to ſuch a bill, would effectually 
courage perſons of worth from accepting of being ar- 
vitrators; and therefore he ſtruck him out from being 
a party. 

80 in the caſe of the Eaſt-India company, where they 
reed to waive the penalty, but inſiſted upon it after- 
wards; the bill was diſmiſſed as againſt the perſon who 
vas liable to the penalty. Yide the Eaſt-India company 
gerſus Sandys, 1 Fern. 127. 


Fitzgerald ver/us Burk, Auguſt 7, 1742. Cas 266, 


ORD Chancellor. I have not known a plea drawn Denying notice 
up in this manner; it is a plea of a mortgage for 3 — 

: : x * itle, at the time 
nluable conſideration, without any notice of the plaintiff's of the execution 
nght, and not in the common manner of pleading, for he of the deed, or 


ky with deducing the whole title from Mr. Aylmore Ponent of the 
his 


wife, through the ſeveral deraignments, to himſelf — 205 
The plaintiff claims as heir at law; the defendant's — 2 a 
manner of ſwearing he had no notice is too reſtrained, for bad as | 
he does not ſwear at or before the execution that he had no — = | 
notice, but cautiouſly at the time of the execution, or at 
the time he paid the conſideration money, he ſwears he had 


no notice. T he plea was allowed. 


| Burk verſus Brown, Auguſt 7, 1742. Cazz 2674 


N Chancellor. There are ſeveral points here that In the plea of 
rarely come before a court of equity, but when they on 


do] muſt judge of them ſtrictly, as in a court of law. perſon was an 


. 1 alien, or other- 
One of the plaintiff's demands relates to the real eſtate wiſe it is no 


o the plaintiff's wife's father, deviſed by him to the bar. 
mother, An account is ſouzht by the bill of this eſtate. 


A plea put in of a conveyance to the defendant by the 

mother, and alſo a plea of an alien ; now, it muſt de- . 
pend merely upon the diſability from the mother's being 

a alien, for the defendant has not made out the other 

part of the conveyance to himſelf ; though if a voluntary 

ment had been ſhewn from the mother, notwith- 

Ending her being an alien, I ſhould have thought it a bar 

0 the plaintiff's demand; but nothing is more frequent, 398 

| 3H 2 than 


414 Caſes argued and determined in the 


than for parties to deſert the ſtron of th 
and endeavour to cover it with a _ | y cake 


Then it muſt depend ſingly upon the plea of her being 
an alien, and conſequently incapable of tranſmitting any 
deſcent of thoſe lands to her daughter. As to the ſhey. 
ing the want of civil blood, I muſt lay this out of the 
caſe, becauſe the defendant has not averred in his plea 
that ſhe was an alien. Then it reſts ſingly upon the plea 
of inquiſition on behalf of the crown, by which it is found 
ſhe was born at Rotterdam. Now, as to that, to be ſure 
it is an unfavourable plea ; for it is a very extraordinary 
thing, that the defendant ſhould have ſought out for 2 
diſability in his wife, and procured an inquiſition from the 
crown, if it had not been originally with a view of getting 
a grant of it to himſelf. . : 


I muſt take it as ſtrictly as if he had pleaded to an 


action at law, and will make no preſumption in favour of 
ſuch a plea. 


It ſets out pretty oddly ; for the words are, by means 
<« of the deviſe, this defendant, in the right of his wife, 
became ſeiſed of all the real eſtate.” 


An alien my An alien, to be ſure, is capable of taking by purchaſe; 
— — but by that is meant a conveyance at common law, or 
it is for the be · any other kind of purchaſe, but then it is for the benefit 


nefit of the of the crown. 
crown, 


There is no in- I know of no inſtance where a woman alien is in poſ- 
— ſeſſion of an eſtate, but that it muſt be for the benefit of 
that a perſon by the crown ; and I do not remember it has ever been held, 
marryingan that the huſband, by marrying her, can be faid to be 
alien woman, ſeiſed of this eſtate, 
is ſeiſed of the | 
_ purchaſed In caſes of forfeiture to the crown, an eſcheator is 2 

he" known officer, and commiſſions of this kind ſhould be 
either directed to him, or to a number of commiſſioners, 
of which there muſt be a quorum. 


But here the direction is to the advocate-general, and 
the cuſtom of directing to him at Jamaica is not ſet forth; 
and beſides, Jamaica is divided into different diſtricts, 
and it is not ſhewn here, that the commiſſion was directed 
to the particular diſtrict where the lands lay, and therefore 

[ 399 J as irregular as if the crown ſhould direct a commiſſion to 
= commiſſioners in London, to try whether the lands lying 
in Kent or Eſſex are in the hands of an alien. 


The 
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The commiſſion finds, indeed, that ſhe is an alien; but 
.ommiſſions of this kind are diſtinguiſhed from commiſ- 
dens of attainder, for that is only for the fake of inform 
- the crown; but a commiſſion to inquire whether the 

on is an alien, is to entitle ; but no- body is bound by 
it, for a man may traverſe it in the proper court of law, 
1nd is returnable in the Exchequer, where the 

inſt whom it is found may diſpute the juſtneſs or vali- 
dity of it: but as the defendant has not averred whether 
the mother was an alien or not, it 1s ſtill open to be con- 
toverted by the daughter; and therefore as to that part 
of. the plea, it is no bar, | 


The defendant's plea as to the perſonal eſtate is a ſtated 
xcount, and a conviction of manſlaughter. - 


A man who pleads a ſtated account, muſt ſhew it was A plea of: 
in writing, and likewiſe the balance in writing, or at leaſt ſtated account is 


ft forth what the balance was; neither of which is done _ þ . yt | 


in this caſe. count was in 


415 


writing, and what the balance was. 


As to the plea of conviction, there is no colour to ſay Ia a plea of 


that this ſhall ſtand as a plea ; for I cannot take things of conviction for | 
capital offence, 


this kind to a common intent, but muſt judge with equal n ut mg 


frineſs as if it was a plea at common law. judge with 
equal ſtriftneſs as if it was a plea at common law. 


The defendant in his plea, ſays, that in October 1728, Saying that A. 


n Galloway, A. gave a mortal wound to B. of which he Sue 7 
wound to B. of 


lnguiſhed and died, but does not ſay in what part B. re- which he dicd, 
ceived the wound: that it was tried at the aſſizes at Gal- without men- 
bay, but does not ſay the perſons who tried it had a . — 


commiſſion of gaol- delivery, or that they were juſtices of the wound, is 


yer and terminer. bad. So ſaying 
| that A. was 


tied at Galloway aſſizes, without ſaying the perſons who tried him had a commiſſion of 
holdelivery, is alſo bad. ; | 


Now this is not ſufficient ; for in a plea you ought to 
ſt forth the juriſdiction, and that they had a right to try 
4 or it will not be ſtrong enough to forfeit perſonal 
ſate, 


As to the plea of not making the attorney-general a An inquiſition 


party, there can be nothing in it, for the reaſon I ſaid be- of attainder is 
; only to inform, 


fore, becauſe an inquiſition of attainder is only to inform, and does not 


add does not intitle the crown to any right, intitle the 
crown to any 


All the pleas muſt be over- ruled. right, 
| Jones 
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[ 400] Jones verſus Coxeter, Auguſt 12, 1742. 
Colts in equity 1 ORD Chancellor. The giving of coſts. in equi 


arc diſcre- is inti ' 1 - ty 
CEE. and is intirely diſcretionary, and is not at all conformabſe 


wen to the to the rule at law, and in this court they give coſts to 
Ae of the de- time of the decree. | the 


eree; at law 


＋ direftio But at law unica directis fiat damnorum, and therefore 
t damnorum - - . 

and wait till the they dq not from time to time direct coſts, but wait till 
final judgment. there is a final judgment. 

Where the po- 


verty of the Here is a ſuggeſtion to the court, that the poverty of the 


meg 1 perſon will not allow her to carry on the cauſe, unleſs the 


to carry on the Court will direct the defendant to pay ſomething to the 


_ rw plaintiff in the mean time. 

ara WICKE or- | | 

dered the coſts Therefore, according to the prayer of. the petition, let 
= 22 "oy the maſter tax the coſts decreed to be paid by the defen- 
| ber to dant to the plaintiff, and when it is fo taxed, let them be 


8 with the paid to her, to impower her to go on with the cauſe. 


'Casz 269. The Charitable Corporation verſus Sir Robert Sutton and 
others, Auguſt 13, 1742. 


The bill wes 1 ORD Chancellor. The end of the plaintff's bill is 
— to be relieved againſt the defendants, who are fifty 


the defendants in number, and were either committee- men, or in other 
as committee - offices, and to have a ſatisfaction for a breach of truſt, 
men, or inother 

offices, and to fraud and miſmanagement. X 


| ſati p L , 
— L 9. The corporation took its riſe from a charter of the 


breach of truſt, crown. The ſtock by the charter is not to be leſs than 
— 1 20, oool. at a time, or more than 30, oool. Several powers 
oh were granted for carrying on the affairs of the corporation, 
and ſeven perſons appointed under the name of committee- 
men. The manner of lending upon pledges, &c. the 
charter inſtitutes ſeveral kinds of officers, particularly one, 
L 401 called the warehouſe-xeeper. It reſtrains the company 
from banking, unleſs with notes payable on demand, and 
confined within the amount of the ſtock, Theſe are the 
material powers. The intention of it is extremely plain, 
to aſſiſt poor perſons with ſums of money by way of loan, 
to prevent their falling into the hands of pawn-brokers, 
&c. In 1724, by the king's ſign manual, the ſtock was 
enlarged to 100,000/. in 1728 to Zoo, oool. and in 1730 
to 600,000/. | 


I cannot help obſerving, as I go along, that this devia- 


tion from the original fund was a handle for all the wr 


» 
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diefs which happened afterwards. One key of the ware- 
jouſe was to be in the cuſtody of the warehouſe-keeper, an- 
oller in the eaſhrer”s poſſeſſion, and athird in the book-keeper”s,, 
that each might be a check upon the others. There was 
mother officer, called the ſurveyor of the warehouſe, whoſe 
dulmeſs it was to examine all the pledges taken in by the 
warebouſe-keeper. If there was any defect of the goods in 
value, the warehouſe-keeper was to make it good, out of 
his own eſtate. It has happened that the moſt important 
of the rules was broke through by the court of committee. 
The caſhier was ordered to deliver over the key of the 
warehouſe to the accomptant. | 


In 1726 John "Thompſon was appointed warehouſe- 
keper ; he was ordered to deliver over to the meſſenger. 
md common ſervants the key of the warehouſe. In Sep- 
tember 1726, the ſurveyor of the warehouſe was diſcharged, 
and there was never any appointed afterwards ; fo that all 
the checks upon the warehouſe-keeper were taken away. 
Afterwards Mr. Woolley and Mr. Warren were appointed 
aſſiſtants to the warehouſe-keeper. It does not appear to 
me, that theſe perſons were any check at all upon the 
warehouſe-keeper, for they gave no ſecurity to the corpo- 
ration, but are rather to be conſidered as his ſervant than 
the ſervants of the corporation. So that, from this time, 
the whole power of pledging, &c. devolved upon theſe 
three perſons ; and from hence the ſcene of iniquity be- 
gan, the lending more money upon old pledges, without 
calling in the firſt ſum lent. But the general and moſt 
deſtructive method was advancing money ſeveral times 
upon old pledges, which were not worth more than the 
firſt ſum lent, or elſe giving credit upon imaginary pledges. 
The corporation lent out to "Thompſon himſelf, upon 
theſe fictitious pledges, large ſums of money, notwith- 
ſtanding he had the whole management of theſe pledges, 
lo that he might be ſaid to be both borrower and lender. 

oolley and Warren were permitted to act as brokers for 
the borrowers, and three parts in four of the loans were 
tranſacted in their names. The court of committe took 
notice of this as an abuſe ; and that they had printed ad- 


bertiſements, giving directions to perſons to apply to them, 


n order to monopolize the whole brokerage ; upon which 

the committee made an order, that all perſons might em- 

ploy their own brokers ; and yet, notwithſtanding this, 

ne committee afterwards made Woolley and Warren 

dlitants to the warehouſe-keeper. The loſs _ 
| * 
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ſued from this miſmanagement is prodigious, for the u. 
neſſes have proved very clearly that — — — — 
385, ooo. whereas the value of goods pledged was not 
worth more than 35, oool. fo that the loſs to the | 


tion is not leſs than 350,000). N 


The material conſideration for me is, from what cauſes 
and from what perſons, this loſs may be faid to ariſe. 
One ſex of perſons are clearly liable, thoſe who lent the 
money of the corporation upon fictitious pledges : there 
were a certain confederacy, or rather conſpiracy, who 
paſſed in. the cauſe under the name of the partnerſhip of 
three, or the partnerſhip of four, or of five. 


Lord Hardwicke then ſtated the evidence of John 
Thompſon, the warehouſe-keeper, who was examined for 
the plaintiffs. 
It is proved by him, that there was a partnerſhip of five, 
under a pretence of carrying on a project of mines in 
Scotland ; and that none of the committee knew how the po 
account of the pledges ſtapd, except this partnerſhip of pl 
five, four, and three. The defendants have objected to 1 
his evidence, becauſe he was concerned principally in the q 
fraud, and run away out of the kingdom in order to avoid be 


juſtice ; and beſides that, by an act of parliament made in 


the 6th year of Geo. 2. ch. 2. Thompſon is intitled to 
one fifth of what he ſhall diſcover of the company's effects. 
It is very true, this is a legal objection ; and though he is 
not a good witneſs with reſpect to the five partners, who 
have not examined him, yet he is certainly a good witneſs 
againſt ſuch of the defendants as have croſs examined him, 
and who have thought proper to read his depoſition. 


The grounds upon which the plaintiffs found their re- 
lief againſt the committee-men are theſe : 


- Firſt, That they have been guilty of manifeſt breaches 
of truſt, or at leaf of ſuch ſupine and groſs negligence of 
their duty, and ſo often repeated, that it will amount to 2 
breach of truſt. Theſe are great and important queſtions. 
It will be proper to ſtate what are the actual breaches of 
truſt. Firſt, Paſſing of notes, &c. Secondly, Signing 
notes for loans upon pledges, called renewed pledges, 
though they knew at the ſame time that the money origi- 
nally lent was not paid. Thirdly, Signing notes of John 
Thompſon, warehouſe-keeper. Fourthly, Taking off all 
the checks upon him, &c. Fifthly, Making m_— 


uy pj LC UG pR CTR EE . RY A 3 AX 


S. S S &a 83 


3 


— 1 „ 028 


Time of Lord Chancellor Hardwicke. 


gers to put it in the power of Thompſon, Warren and 
Woolley, to commit thoſe frauds. As to the three firſt, 
they are actual breaches of truſt, and the committee-men 
are clearly guilty who have been concerned in them. The 
bye-law preſcribes, that when notes were to be iſſued by 
the caſhier, they ſhould be ſigned by one of the com- 
mitte men, and intended as a check upon the wareouſe- 


keeper and caſhier . 


Now, ſeveral notes have been iſſued without obſerving 
this rule, which is an expreſs contravention of the bye-law. 


A regiſtry of pledges was kept, in which an entry is 
made of the value of the goods pawned : after this was 
done, a new loan is made upon the fame pledge to the 
fame perſon, and a reference to the old number in the re- 
ziſtry upon every new advance; ſo that it may be called 4 
pedigree of loans through twenty deſcents. 


Now it is not in the nature of the thing poſſible to ſup- 
that the ſame perſon wanting to reborrow could re- 
place the firſt money lent ; and therefore at the outſet was 
2 plain and obvious fraud. I ſhall therefore direct an in- 
quiry into the value of the goods in general which have 
been pledged. 


As to the third breach of truſt, the committee-men's 
dehaviour, with regard to Thompſon their warehouſe- 
keeper : It is ſuch a notorious fraud, or at leaſt groſs in- 
attention, to ſuffer him, who was to ſet a value on all the 
pledges, to borrow money upon them himſelf, that I 
ſhall direct thoſe who ſhall appear to be guilty of it to 
make good the loſs. 


As to the fourth and fifth breach of truſt, the taking 
off all checks upon Thompſon, and making ſeveral orders 
to put it in the power of Thompſon, Woolley and War- 
rn, to commit thoſe frauds : They are not fo clearly 


reaches of truſt, though at the ſame time they appear to 


me to have tended greatly to the loſs and prejudice of the 
corporation. But whether they are criminal will be the 
queſtion, Now I think the perſons preſent are only liable 
Wo iſſued out the orders, which inveſted Thompſon, 
Woolley and Warren, with ſuch powers. But then ano- 
ther head of c has been made, under the craſſa ne- 


tlizentia, which has been divided into theſe ſeveral bran- 


s: Firſt, The committee-men's non-attendance upon 
employment, Secondly, Their not obſerving the 
Vol. II. 31 bye - 
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ed - bye-law of laying the balance of caſh regularly befors 
S 


them. Thirdly, Not taking any notice of forfeited pledg 
[ 405 ] Fourthly, Never once inſpecting the warehouſe to * 
what number of real pledges were there. Fifthly, Py. 
ting the whole power into the hands of Thompſon, 
Woolley and Warren. Now from all theſe, an accumy. 
lated charge is made againſt the whole body of directors or 
committee- men. | | 


The office of a Conſider firſt the foundation of this general charge. 
direQor is of a take the employment of a director to be of a mixed nature: 


mixed nature, , N 4 LP 

public as ariſing it partakes of the nature of a public office, as it ariſes from th 
from the charter the charter of the crown. | 
of the crown, yal 


but at the ſame But it cannot be ſaid to be an employment affecting the 


— public government; and for this reaſon none of the di- 


that aflects the rectors of the great companies, the Bank, South-Sea, &c, 


ublic govern- - . | . 
ES WE required to qualify themſelves by taking the ſacrament, 


of the directors of the great companies are required to qualify by taking the ſacrament. 


5-09 2 


Committee- Therefore committee-men are moſt properly agents to 
by eto thoſe who employ them in this truſt, and who empower 
thoſe who em- them to direct and ſuperintend the affairs of the cor. 


ploy them in pora ; 
the truſt, to ſu- ton. 


perintend the corporation affairs. 


In this reſpect they may be guilty of acts of commil.- 
ſion or omiſſion, of malfeaſance or nonfeaſance. id: 
Domat's Civil Law upon this head, 2 B. Tit. 3. ſec. 
1&2. 3 | | 

Now where acts are executed within their authority, as 
repealing bye-laws and making orders, in ſuch caſes, though 


attended with bad conſequences, it will be very difficult to 
determine that theſe are breaches of truſt. 


For it is by no means juſt in a judge, after bad conſe- 
quences have ariſen from ſuch executions of their power, 
to ſay that they foreſaw at the time what muſt neceſſarily 
happen; and therefore were guilty of a breach of truſt. 


A gran on aa Next as to malfeaſance and nonfeaſance. To inſtance 
committee in non-attendance ; if ſome perſons are guilty of groſs 
_—_——— _ non-attendance, and leave the management intirely to 
8 hr of Others, they may be guilty by this means of the breaches 


truſts commit- Of truſt that are committed by others. 
ted by others, 


406 ] By accepting of a truſt of this ſort, a perſon is obliged 


A truſtee's ſay- to execute it with fidelity and reaſonable diligence ; and it 
ing, hc had no 5 


<Q KIT 
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no excuſe to ſay that they had no benefit from it; but benefit from the 


- 7 eie: truſt, but mere- 
nat it was merely honorary; and therefore they are within ts Condens bs 


the caſe of common truſtees. Vide Coggs verſus Bernard &. no excuſe for 
18. 26 his want of di- 
1 all. 20. ligence. 


Another objection has been made, that the court can 
make no decree upon theſe perſons, which will be juſt ; for 
* is fad every man's non-attendance or omiſſion of his 
duty is his own default, and that each particular perſon 
muſt bear fuch a proportion as is ſuitable to the loſs ariſing 
fom his particular neglect, which makes it a caſe out of 
the power of this court. Now if this doctrine ſhould pre- 
wail, it is indeed Jaying the axe to the root of the tree. 


But if upon inquiry before the maſter, there ſhould ap- Where ſupine 
pear to be a ſupine negligence in all of them, by which a negligence ap- 


, 5 cared in all 
goſs complicated loſs happens, I will never determine that the — 


ilty. by which a 
they are not all guilty complicated 


loſs has happened, they are all guilty, 


Nor will I ever determine that a court of equity cannot A court of 
hold of every breach of truſt, let the perſon be guilty 3777 Fn lay 


8 . hold of every 
it either in a private or a public capacity. breach of truſt, 


be it in a public or private capacity, 


The tribunals of this kingdom are wiſely formed both There can be no 


; | injury but th 
of courts of law and equity, and ſo are the tribunals of be wn. © 


moſt other nations ; and for this reaſon there can be no medy, as the 


* . : . tribunals of this 
mury but there muſt be a remedy in all or ſome of them; — 5roaipad 


and therefore I will never determine that frauds of this „iſely formed 
kind are out of the reach of courts of law or equity, for both of courts 
a intolerable grievance would follow from ſuch a deter- f h and 


Tas equity. 
mination, equity 


In the preſent caſe one thing 1s clear, that fir Archibald 
Grant, Robinſon, Thompſon, Burrows and Squire, who 


—— — — — *— 


In an action on the caſe the plaintiff declared that the defendant aſſumpſit 
o uke up a hogſhead of brandy in a cellar in D. and ſafely to lay it down in 
mother cellar ; an 4 that be ſo careleſsly laid and put it down in another 
cellar, that for want of care the caſk was ſaved, and the brandy loſt. It 
va objeted in arreſt of judgment that there was no conſideration ; for the 
endant was not to have a reward, and it does not appear that he is a com- 
non carrier, or porter, ſo as to be intitied to a reward; he is only to have 
bis labour for his pains, wherefore this is a nudum pactum. 
Per Holt C. J. If the agreement had been only executory, 28 that he 
iſumed to carry it, and did not, no action would have lain. But here he 
may entered upon the thing, according to his promiſe, and therefore 
laving miſcarried, he is liable to an action, becauſe it is a deceit on the 
pantiff who truſted him. The court unanimouſly gave judgment for the 
pauiff, Coggs v. Barnard, lord Raym. Rep. V. 2. p. og. 
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were the five that were engaged in that confeder 


certainly liable to make good the loſſes which the 3 
tion have ſuſtained in the firſt place, and the committee. 
men, who were not partners in this affair, are liable in the 
ſecond place only. | 


m__— : Therefore in the preſent caſe, I am of opinion, if there 


vv to the is no evidence to charge the committee-men of being pr; 
— Fraud, to the original deſign, yet they will be guilty in the Ro 
U 407 ] degree, by conniving at the affair, and not making uſe of 
yet they are the proper power inveſted in them by the charter, in order 
Sun — by to prevent the ill conſequences ariſing from ſuch a con- 
neglecting to federacy . 
uſe the power 


javeſicd in them, to prevent the ill conſequences ariſing from ſuch a confederacy, 


I ſhall begin with ſuch of the defendants as ought to be 
diſmiſſed, againſt whom the bill cannot be ſupported, and 
then his lordſhip named ſome few of them only. 


I ſhall direct the maſter to inquire who were the com- 
mittee-men that ſigned notes to Thompſon the keeper of 
the warehouſe, for they muſt be reſponſible for the loſſes 
ariſing from thence, which muſt be made good by them or 

their repreſentatives. I do likewiſe declare thoſe commit- 
tee-men to be liable, who have iſſued notes upon loans 
called renewed pledges, without being ſigned, and the loſſes 
from it to be made good by them or their repreſentatives. 
The maſter muſt alſo ſtate the whole loſs the corporation 
has ſuſtained ; and for the better diſcovery let all books 
and papers be produced by the ſeveral defendants upon 
oath, and let the plaintiffs, by their proper officers, pro- 
duce books and papers on the oath of the ſaid officers, 
The late Mr. Ayſlabie being a committee-man, let his 
repreſentative appear before the maſter, to be examined as 
to the hand his principal had in this affair, and to produce 
all papers in his cuſtody relating to it. | 


All other matters muſt ſtay until the cauſe comes back 
upon the maſter's report. 


Casx 250. Ex parte Ludlow, Auguſt 13, 1742, in lunatie petitions. 


A committee of T committees of the lunatic's eſtate, who are intitled 
a lunatic's real to it themſelves after his death, did, upon repairs be- 
eſtate may cut ing wanting in the real eſtate for barns, &c. chuſe rather to 
for repairs, lay out 25/. in buying timber than take it off the eſtate, 

notwithſtanding there was timber upon it proper for this 


purpoſe, 2 


= > 3 2 


Time of Lord Chancellor Hardwicke. 


Chancellor. I am of opinion, that committees of 

de real eſtate of a lunatic may exerciſe the ſame power over 

* to cutting timber for repairs, as any diſcreet 

perſon who was the abſolute owner of it might do: and 
herefore the committees of this eſtate muſt make good this [ 408 } 
um of 25/. to the perſonal eſtate, for they appear to me to 
ue done this merely with regard to their own intereſt, as 

thereyerſion of the real eſtate belongs to them. 
Hedges verſus Cardonnel, in the paper of exceptions, c 43 251. 

| October 1742. 

A cuſtodium is 


ORD Chancellor. A cu/todium is where a perſon in g 
L Ireland is ſued to an outlawry, and the plaintiff in ua — 
the action, upon an application to the court of Exchequer to an outlaw, 
there, has by virtue of a cſtodium iſſuing from thence, granted to the 


laintiff by th 
the poſſeſſion of the lands belonging to the outlaw. N 


chequer in Leland, 


Where the party who takes the exception did not lay a wheretheerror 
material piece of evidence, which he had then in his power, in a maſter's re- 
before the maſter, to which the error in the maſter's report Pot o to 
See 207 þ « ; a party's not 
x owing, the court will not direct the maſter to review his laying a materi- 
report, upon any other terms than the exceptant's giving up al piece of evi- 
his depoſit. dence before 


him, the court 
will not direct him to review his report, but upon the exceptant's giving up his depoſit. 


For it turns upon the ſame reaſoning as in the caſe of On an appeal 
ypeals from the Rolls, where, upon a petition, the perſon from the Rolls, 
ppealing may be let into new evidence, which was not may be let into 
rad at the Rolls; but then as it was entirely his fault that new evidence, 
it was not read there, it will not be allowed him upon any hep tay not 
other terms than giving up his depoſit 2 

giving UP his depolit. vided he will 


give up his depoſit, 
Humphrey verſus Morſe, October 15, 1742. 


ASL was brought againſt the executor and heir at An heir is inti- 
law for an account of real and perſonal aſſets; and {to bis coitss 


the doubt was, whether the heir at law ſhould be allowed Which caſts the 


his coſts, deſcent upon 
him ; otherwiſe 


Lord Chancellor. Executors ſhall not have coſts, becauſe 25 to an execu- 
they may renounce, but it is the law which caſts the deſcent 2 ben 
upon the heir, and that differs his caſe from executors; and 
if he has accounted juſtly for ſuch money as is come to his 
hands, it certainly intitles him to his coſts ; and therefore 
| ſhall dire& accordingly. 


C A5 272, 


Sir 
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[ 409 ] Sir John Robinſon verſus Cumming, October 16, 1746 
Can 293. T came before the chancellor upon exceptions to x mal. 


ter's report, who had allowed the defendant 1200 
wh 5 120l. 
L. added value of preſents he had made formerly to the plan, 


on a view of wife. | 
marriage, and : 
a reaſonable expectation of ſucceſs, gives preſents, and the lady deceives him afterwards, the 
preſents ought to be returned, or the value of them allowed. 

But where made to introduce a perſon only to a Woman's acquaintance, he is looked u 
in the, light of an adventurer ; and if he loſes by the attempt, mult take it for his paint, ef 
pecially where there is a diſproportion between the lady's fortune and his, 


The cafe which the defendant makes is this, that he pu 
being a particular friend of Mr. Sheffield's, the grandfather 
of Mrs. Robinfon, who was about fixteen at the time d 
his death, had made her ſeveral valuable preſents ; and tha 
Mr. Sheffield by his will has expreſsly deviſed his whole 
eſtate to the defendant, in caſe he ſhould marry his grand. 
daughter, which ſhews that he approved of the match, 
and had likewiſe made him his executor. 


The plaintiff infiſts, that the defendant had infinuated 
himſelf too much into the favour of this old man, and that 
the young lady had never given him the leaſt 
ment, as his circumſtances were by no means equal to hers, 


ſhe being a very great fortune, and he having only 100!, / 
per ann. at molt, dug 
Lord Chancellor. I think, in caſes of this natute, = 
theſe rules may be laid down, That if a perſon has made WW hi: 
his addreſſes to a lady for ſome time, upon a view of mar- Will if 
riage, and upon a reaſonable expectation of ſucceſs, makes 
preſents to a conſiderable value, and ſhe thinks proper to 
« deceive him afterwards, it is very right that the preſents Wt" 
themſelves ſhould be returned or the value of them allou- Wi" 
ed to him: but, where preſents are made only to introduce Wl © 

a perſon to a woman's acquaintance, and by means thereof 
to gain her favour, I look upon ſuch perſon only in the Wl 4 
light of an adventurer, eſpecially where there is a diſpro- n 
ion between the lady's fortune and his; and therefore, Wil ; 


ike all other adventurers, if he will run riſques, and loſes 
by the attempt, he muſt take it for his pains : the deten- 
dant's caſe, upon all the circumſtances, being a good deal 
of this fort, I am of opinion the maſter ought not to have 
allowed him the value of the preſents ; and therefore the 
plaintiff is right in the exception. There were other excep- 
tions in the fame cauſe, At 


Time of Lord Chancellor Hardwicke. 425 


At the time of the decree, the court directed that Mr, [ 4100 
umming ſhould be allowed, upon his oath, ſuch ſums as 
bad expended in a cauſe relating to Mr. Sheffield's will. 


An exception was taken to the affidavit, that it was too 
ſe, Mr. Cumming ſwearing only, that he had expended | 
de ſeyeral ſums contained in his account, to the beſt of his 
Lowledge, remembrance, and belief; and that in ſeveral 
the items, he does not mention the time it was paid, 
r to whom, or for what the ſums were paid. | 

Lord Chancellor. The exception muſt be allowed, be- . — at wy 
uſe where at law a perſon upon an account is allowed ſums FS, lee 
under 40s. on his oath, it is not ſufficient that he ſwears to ſums under 40s. 
tis belief only, but he muſt ſwear to the fact: ſo in direc- 2 — = 
tons under a decree, that the perſon upon an account dvely, and not 
hould be allowed ſuch fums as he ſwears he has actually to his belief 
expended : it is not ſufficient, as in this caſe, that he be- 222 — 
eyes he paid them, but he muſt peremptorily ſwear to the this matter are 
ft, Though a maſter, under ſuch direction as in this given under a 
decree, has an implied power of ſettling the affidavit the 2 2 f 
perſon is to make, yet, to put it out of all doubt I will mutt perempto- 
pecify it now; and will alſo direct the maſter to review his 3 ſwear tothe 
report, and to give Mr. Cumming an opportunity of clear 


ng up the doubts that ariſe upon the account. 


Another exception, that Mr. Cumming in his account 
ought to have made annual reſts ; and that from time to 
ume he ſhould have applied the aſſets as they came in, to 
pay off ſome part of the principal and intereſt due upon 
lis own bond, and not charge a groſs ſum in one item for 
fiteen years intereſt, 


Lord Chancellor. In the common directions for taking The court dire 
n account of the rents and profits of real eſtate, the court angelt 
hae directed annual refts to be made, but not in an ac- the rents of real 


count of perſonal. rad hf ra 


For if a mortgagee enters into poſſeſſion of the eſtate, he , , 
does by his own act render himſelf accountable for what he M 
ſceeives, in diſcharge of his principal and intereſt, and it is 3 
n this caſe that the direction of annual reſts is made. 


makes himſelf 
accountable; 

and it ĩs in this caſe the direction of annual reſts is given. 

But if a mortgagor comes with only half the debt, and [ 411 ] 


offers it to the mortgagee, he is not obliged to take it. 


. The preſent caſe of an executor is quite different, for it 
not an office of his own ſeeking, but very proper that 
5 e ſomebody, 
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Cuſes argued and determined in the 
ſomebody, either as executor or adminiſtrator, ſnould * 
lect in the aſſets, and if he happened to be a bond-credit, 
himfelf, the court never direct, that if any ſums come i 
his hands, that he ſhould from time to time, by pin 
meal, diſcharge the principal and intereſt of his bond; f 

he may firſt diſcharge all other demands againſt lis te, 

tor's eſtate before his own; and unleſs it had appeared . 1 

a conſiderable ſum was left in his hands, ſufficient to by 

off his bond intirely, over and above what was due up yoft 

other demands, there could be no ground for this exc. 

tion ; and therefore over-ruled it. you 
Anexecutor, by As to what Mr. attorney-general ſays, that upon a pl | 
_ — gp adminiſtravit, if it had appeared there was . * u un 
mey retain to pay half the debt in the executor's hand, the jury mut 
7. dis qe ve found a verdict againſt him, it cannot be ſupported i li 
obliged to take for no court would have directed a jury to give ſuch a ve. nl 
in part, where dict, becauſe an executor, by an eſtabliſhed rule of lay, 
there 3 not allets may retain to pay his own debt, but is not obliged to ta 
enough to pay +» pre 
the whole, in part only. 

The defendant took an exception that the maſter had no ir: 
allowed him any intereſt on two years and a half arrears d or 
an annuity, which he had purchaſed of the teſtator Mr, Wi th: 
Sheffield. | lin 


It was a grant of an annuity by way of mortgage, and 
a power to the annuitant to enter, in caſe of arrears, and 
to hold till he was fatisfied all arrears, and all his coſts and 
damages, but in this caſe the annuitant has not entered for 
default of payment. | 


Where un au- Lord Chancellor. There is no inſtance where this court 


nuitant has en- þ | 
e e af has ever allowed intereſt upon the arrears of ſuch an an 


polleſſion of the nuity; if indeed the annuitant had entered, and been in 
eſtare charged poſſeſſion of the eſtate charged with it, the court would 
OS: not have obliged him to have quitted the poſſeſſion, unlels 


| oblige bim to the grantor had agreed to allow him intereſt for the areas 


= the poſſeſ- of this annuity down to the day. 


n, till the 
rantor allows Ferrers verſus Ferrers, (Vide Caf. in the time of Id. 
wm ineret Ch. Talbot 2.) was different from this, becauſe it was her 
bis annuity, jointure, and intereſt upon the arrears of the annuity was 
allowed her by way of maintenance, and as a compenſation 
for the debts ſhe had contracted in the mean time; there- 
fore this exception muſt be over- ruled. | 


Sergeſon 


uld eq 
Tredit 


"N 


Time of Lord Chancellor Hardwicke. 


gergeſon verſus Sealey, October 25, 1742. 
R. attorney- general objected to the reading an inqui- 
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CASE 274. 


ſition of lunacy, becauſe it is offered as evidence to An inquiſition 


ect the right of a third perſon, and as it likewiſe had a 
retroſpecX of eight years, 

Lord Hardwicke over-ruled the objection, and faid, that 
nquiſitions of lunacy, and likewiſe other inquiſitions, as 
elt mortem, Sc. are always admitted to be read, but are 
not concluſive evidence, for you may traverſe them if 
you pleaſe. 


By the inquiſition, the jury found Mr. Samuel Pitts a 
lunatic, without lucid intervals, eight years back, fo that 
it took in the time of the tranſaction with his ſon about 
lying out ſome part of his perſonal eſtate, in the purchaſe 
x] real, for the lunatic's benefit. 


The two witneſſes to encounter the inquiſition, and to 
prove Mr. Samuel Pitt's ſanity, (one of which was his 
wothecary ) ſwear, his underſtanding, at the time of this 
tranſaction, was ſomewhat impaired from his paralytic diſ- 
order, but that it did nat totally deprive him of it ; and 
that his memory would ſerve him to give an anſwer to a 
ſhort queſtion, but not to one of any length. 


The principal point was, Whether money belonging to 
a perſon, who is ſuppoſed to be a Junatic, and which has 
been laid out in land, does not fili belong to thoſe perſons 
#ho would have been intitled to the money at the time it 
vas converted into real eſtate ? and whether the property 
of 2 Junatic can be altered in any reſpect whatſoever? or 
vhether this court can give it to a different repreſentative 
than the law would have done? Vide Ridler verſus Ridler, 
Ez. Caf. Ab. 279. 


Lord Chancellor. The general queſtion in this caſe is, 
Whether there is ſufficient ground in a court of equity to 
kt alide this purchaſe, which coſt 1021/7. and to conſider 
| as perſonal eſtate ? A lunatic is certainly capable of taking 
by way of grant, and therefore this eſtate has veſted in Mr. 
damuel Pitt, and might deſcend from him. I will conſider 
ri, whether upon making this purchaſe in 1724, this 
gentleman was non compos mentis. There is not at preſent 
tefore me, ſufficient evidence to ſatisfy me that he was 
abſolutely a lunatic, or non compos. As to the inquiſition, 
the jury have carried it too far, in funding him a lunatic, 

You, II, 3K& N a8 


of lunacy is al- 


ways admitted 


to be read, but 


is not concluſive 
evidence, ſor 
you may tra- 
verſe it. 


Where. before 
an inquiſition of 
lunacy, a per- 
ſon who was 
ſound a lunatic, 
has made a pure 
chaſe with the 
approbation of 
bis only ſon, 
the court will 
not change the. 
diſpoſition that 
has been made 
of this ſum of 
money, but the 
purchaſe will 
tan 
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Caſes argued and determined in the 


as his incapacity was owing to a diſtemper; the 
have found hat ti was net cable of raging * — 
affairs, and not properly that he was a lunatic, When ! 
admitted the inquiſition to be read, I faid it was not con. 
clufive evidence; for it is not concluſive as to the point of 
time of taking the inquiſition, much leſs as to the retro- 
ſpect of eight years; for notwithſtanding ſuch inquiſition 
there are numerous inſtances of a ſubſequent enquiry, 


The evidence before me is, that he lived with his own 
family after he had the paralytic diſorder as well as before 
and that he was aſſiſted in the management of his affairs by 
his only ſon and his ſteward. And at the very time the 
purchaſe was depending, the ſuppoſed lunatic himſelf rods 
out to inſpect the eſtate which was intended to be bought, 
Now, can it be ſuppoſed, that the family. would have made 


all this unneceſſary parade, if they had not thought Mr. 
Pitt capable of judging ? 


. TAS. 


There are a great many inſtances of apoplexies turning 
to paralytie diforders, which may at firſt affect only the 
members and organs of the body, and by degrees, as the 
weight af the diſtemper increaſes, may affect the memory 
and underſtanding. | 


In 1724, this purchaſe was made, and the inquiſition 
was not till 1726, two years after; and though the jury, 
out of a neceſſary caution, have found it with @ retreſpe? 
of eight years, in order to take in alienations ; yet I ſhall 
not, for that reaſon only, direct a further enquiry. The 
purchaſe appears to have been a reaſonable act, and no evi- 
dence to ſhew it otherwiſe ; and yet it is ſaid, Mr. Pitt 
being a lunatic at the time, the court will not vary the 
property, and has been compared to the caſe of infants. 


Where there is It is true, in the caſe of infants it is ſo ; and upon ap- 
9 plication to the court to lay out part of their perſonal eſtate 
Jay out part of in land, it is always granted with a ſalvo, that if the infant 

[ 414 ] dies before twenty-one, or does not approve of the purchale 


an infant's per- When he comes of age, that the property ſhall not alter. 


ſonal eſtate in 
land. if he dies But the caſe here is quite different; the perſon lives in 
before twenty- his own family as he did before this paralytic diſorder, and 
approve when Alſo conſents to the purchaſe two years before any legal in- 
he comes of age, quiſition into his capacity; and would it be right in the 
pu nok ar. court to overturn acts that are done with the concurrence of 
the whole family, and in a reaſonable manner ? If I did, | 
am ſure it would be attended with numerous inconveruencics. 


Hers 
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Time of Lord Chancellor Hardwicke. 

Here is in this caſe the ſtrongeſt circumſtance in the 
world ; but one ſon, who muſt have been heir of the real 
Hate, if not diſpoſed of otherwiſe, and intitled to the per- 
onal eſtate, if his father, the ſuppoſed lunatic, died inteſtate. 

Though, it is very true, the court will not order the per- The court have 
bnal eſtate of a lunatic to be turned into real eſtate, yet 12 4 
there have been applications to this court to lay out part of ſonal eflate to 
tis perſonal eſtate in repairs, or even upon improvements be ld out in 
of his real eſtate ; and the court have allowed it, if the next . . 
of kin at that time, who if he was dead would be intitled rue» of 
fo his perſonal eſtate, do not ſhew any reaſon againſt it; is real cate, 
and fuch an order of the court has been even binding upon 
other perſons who were not conſenting to the order at the 
ume it was made, but happened to be the next of kin at 


the lunatic's death. 


Therefore, as this purchaſe was a reaſonable act, and 
done with the approbation of the only ſon, and as the court 
ought eſpecially to give the turn of the ſcale in favour of 
in heir, I am of opinion there are no grounds for the 
court to change the diſpoſition that has been made of this 
ſum of money, but the purchaſe muſt ſtand, 


There was another point made in this cauſe. 


William Pitt, the fon of Samuel Pitt, married Mrs. A wife, in cafs 
Speke, and by the marriage articles it was covenanted, that ſhe ſurvived 


there ſhould be one ſon only, and no younger children, — _— 2 


and the wife ſhould ſurvive the huſband, that ſhe ſhould no younger 
have the power of diſpoſing of 4000. by deed or will exe- children, bad a 
cuted in the preſence of three witneſſes, to any perſon ſhe bog of d 


: f ſing of 4000l, 
ſhould appoint ; and this ſum was to be a charge upon the by n 


real eſtate will, executed 
of the huſwod in the preſence 
of three witneſſes, and this ſum was à charge on the real eſtate of the huſband. 
Before her ſecond marriage, ſhe, by articles executed in the preſence of two witnelles 
valy, appointed 20001. out of the 4000l. to be for the uſe of her intended huſband ; the re- 
mining 2000l. ſhe diſpoſes of by will, but does not execute it in the preſence of three 
vitnelſes, Lord Hardwicke held, that the articles were a good appointment of the 20001, 
for the benefit of her ſecond huſband. 


Mr. William Pitt died, leaving only one ſon, Samuel | 415 ] 
Nin the younger, who lived to be only nineteen, and dying | 
before he came of age, his real eſtate deſcended upon Mrs. 
lon, the plaintiff*s wife, who is great niece of Samuel 
tie elder, and heir at law to him, and to William Pitt his 
on, and to the infant Samuel the younger, the grandſon 
of Samuel the elder, 


3K 2 After 


* 


499 Caſes argued and determined in the 
After the death of Mr. William Pitt, Mr. Speke marries 
the widow, but before her ſecond marriage, ſhe, by articles 
executed in- the preſence of two witneſſes only, appoints 
the ſum of 20001. out of the 4000/7. to be for the uſe and 
benefit of her intended huſband, during the coverture, and 
after her death, to her fon Samuel Pitt. 


The other 2000/. ſhe makes a voluntary diſpoſition of 


by will, but did not execute it in the preſence of three 
witneſſes. | 


Lord Chancellor. The queſtion is, Whether the articles 
entered into upon Mrs. Speke's marriage with Mr, Speke, 
amounts to an appointment within the power? 

Though the ap- am of opinion that it is a good appointment of 2000, 
pommmccurately for the benefit of Mr. Speke ; and notwithſtanding it is in- 


expreſſed, and faſted that it is a defective appointment, becauſe there are 
in an informal only two witneſſes, yet this court will ſupply the defect, 
manner, yet 37:3 | . 

being executed where it is executed for a valuable conſideration, much 


for a valuable more where it is an execution of a truſt only: and though 
contderation; the appointment is inaccurately expreſſed, and in an in- 
fupply the de- formal manner, it ſhall amount to a grant of the 20000. to 
Kell. Mr. Speke; and if it amounts to a grant, what is the ef- 
fe ? _ that Mr. Speke thall have the whole uſe and 
benefit of it during the coverture ; and falls exactly within 
5 the reaſon of lady Coventry's caſe; where a tenant for life, 
with a power to make a jointure, covenants, for a valuable 
conſideration, to execute his power, this court will ſupply 


a defective execution or a non-execution againſt the re- 
mainder-man. 


The will, under The next queſtion is, as to the remaining 2000. This 


which the was not an appointment for a valuable confideration, but 
20001, 1s given, 


being a volun- "Ny a voluntary diſpoſition ; and therefore as the will, 
tary diſpoſition; under which the 20000. is given, was not executed in the 


as it has not preſence of three witneſſes, it has not purſued the power, 
purſued the 


power, by being and conſequently was a void appointment, ſo that thus 
executed in the 2000. ſunk in the infant's real eſtate. 


re ſence of 

1 416 ] Ihhere is another queſtion which relates to the intereſt of 
three witneſſes, the 2000/. appointed to Mr. Speke, by the articles before 
is a void ap- ; his marriage. And it is inſiſted that, from the time of the 
Pak, is the rea] Articles executed, intereſt commenced, and that it ought to 
ellate, have been kept down by the infant during his life. It is 

maintained upon theſe grounds : Firſt, That the infant was 
. only tenant in tail, remainder in fee, and that the remainder 

in fee never coming into poſſeſſion, he was liable 3 

2 ; . ) W 
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Time of Lord Chancellor Hardwicke. 


ah the intereſt out of his perſonal eſtate : and ſecondly, 
That the plaintiff cannot be charged with it, becauſe Mrs. 
dereſon, his wife, being heir at law of the infant's father, 
«well as of the infant himſelf, has no occaſion to claim 
through the infant at all, but may derive her title immedi- 
dy from the father. | 


'Ast6 the firſt ground, to be ſure, there is that nicety in 
by between a remainder in fee in reverſion and poſſeſſion ; 
ut to ſay in equity, that the infant ſhall be compelled to 
jeep down intereſt upon his own eſtate, of which he was 
ted of the remainder in fee, out of his perſonal eſtate, is 
ſuch a nicety, that I cannot allow of by any means. 


As the ſecond ground, I am of opinion, Mrs. Sergeſon 
b obliged to ſhew her couſinage, through the infant, though 
i the deſcent ſhe might derive the title from the father only. 


do not ſo much as remember an inſtance where even a 
tenant in tail has been obliged to keep-down intereſt ; but if 
te dies during- his infancy, and the remainder in fee was 
limited to a ſtranger, it may poſſibly make ſome difference; 
but L will not determine now how the court would direct 
n that caſe. 


In the preſent caſe, had there been an application to the 
wurt in the infant's life, by his guardian, the court would 
have directed the intereſt of this 2000. to be kept down 
ut of the rents and profits of his eſtate, and not out of 
bs perſonal eſtate : ſuppoſe an infant, tenant in tail, re- 
mander in fee, had nothing to ſupport him but the rents 
nd profits of real eſtate, and would ſtarve if they were to 
be applied to keep down intereſt, I ſhould not in that cafe 
ave directed them to be fo applied; but here there is a 
age perſonal eſtate, beſides the rents and profits of the real 
date, which makes the difference, 


Therefore there muſt be an account taken of the rents 
ad profits of the real eſtate of the infant, deſcended upon 
Mrs. Sergeſon, the wife of the plaintiff, and ſo much of 
tem applied as will pay off the intereſt due upon the 
2000/. appointed to Mr. Speke, which muſt be at the rate 

4 per cent. and commence from one year after the exe- 
cuuon of the articles of appointment to Mr. Speke. 


Jewſon 
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Cazsr 275- 


Lord Hard- 


wicke was of 


opinion not to 


allow the de- 
fendant a cre- 


ditor of Vobe's 
to receive his 
wife's fortune, 
without making 
ſome proviſion 
for her; and re- 
commended it 
to him to give 


her and her 
children ſome 


part of the princi 
in conſequence o 
ſhould be placed out for her ſeparate uſe during her life, and after her death, to be paid u 
ker children in equal ſhares, 


( 418 ] 


five children: he thereby directs two freehold houſes to 


pal of her fortune: on the 6th of December 1742, lord Hardwicke decreed, 


a tavern, married the daughter, but made no proviſion 


truſtees, for the benefit of all his creditors in general. 


Caſes argued and determined in the 


Jewſon verſus Moulſon et e con: October 4 1742; 


HE queſtion in both theſe cauſes ariſes from the w 
of Joſeph Burr, who at the time of making it hag 


be ſold, and his whole eſtate to be turned into money; 
< and after his debts and legacies are paid, the reſidue 
© the money he gives to the plaintiff and others, his exe. 
„ cutors, in truſt for the benefit of his four ſons and hi 
daughter Jenny, to be divided equally between then; 
and if any or either of them die before the age of twenty. 
* one, their ſhare to go to the ſurvivor,” 


an agreement between the parties, that a moiety of Mrs. Vobe's fortune 


Harry Burr, one of the ſons, died after the father, an 
before twenty-one, and conſequently his ſhare went over 
fo the ſurvivors. In Auguſt, 1739, Mr. Vobe, who kept 


for her by way of ſettlement. In March 1739, Mr. Vobe, 
being juſtly indebted to the defendant Moulſon a wine 
merchant, enters into a bond for the payment of it ; and 
about three weeks after, makes an aſſignment to Moulſon 
of all the ſhare which in the right of his wife he was 
intitled unto, in her father's perſonal eſtate. Afterwards 
he made a ſecond aſſignment of his wife's ſaid ſhare to 


During all theſe tranſactions, Jenny Vobe, the wife d 
Vobe, and daughter of Burr the teſtator, was under age. 
The executors have done no act to ſettle or make any di- 
viſion of the father's perſonal eſtate. Mrs. V obe has two 
children to maintain, as her huſband is a bankrupt. Her 
ſhare under the will amounts to about 600. and Mr. Moul- 
ſon's debt to above 5o0l. 


The queſtion is, Whether the wife, who is totally un- 
provided for, ſhall not have a maintenance ſecured to her * 
out of her ſhare of her father's perſonal eſtate, before it Is 
applied in payment of the defendant Mr. Moulſon, and ths 
reſt of the creditors of Mr. Vobe the huſband. 


Mr. Chute, for the defendant Mr. Moulſon, cited Tu- 
dor — Samyne, 2 Vern. 270. Mr. Brown, of the 
ſame ſide, allowed it to be an eſtabliſhed rule of this court, 


that a huſband ſhall not meddle with the wife's _ 


Time of Lord Chancellor Hardwicke. 


ges he will, in the firſt place, make ſome proviſion for 


r; but the caſe of a creditor, he ſaid, was very different, 


ho has paid a full conſideration for the aſſignment, and 


e wil*hWerefore it would be hard to make him ſtand in the place 
t de huſband. He cited Miles verſus Williams, 1 P. . 
ſes to 10 but relied chiefly on the caſe of Bates verſus Dandy, 
ney e 16, 174 f, before lord Hardwicke, ſce p. 207. 


Mr. attorney- general, for the wife, ſubmitted two things: 
Firſt, The general rule of a court of ig that if a huſ- 
Land is obliged to come here for a wife's fortune, he ſhall 
it make a proviſion for her, before he ſhall be allowed to 
meddle with it. What, ſaid he, is the ground of this 
we, but that it is natural juſtice and equity the wife 
hould have ſome proviſion, 


Secondly, This right runs along with the thing itſelf, 
and whoever comes in under the huſband, muſt take it 
mly as he would have done ; and the true reaſon for the 


A ourt's interpoſition is, the wife's being unprovided for, 
key No harm or injuſtice is done, becauſe nobody can take an 
ſon enment of the wife's fortune, but he muſt do it with 
obe eyes open; and therefore it is his own fault, if he will 
vine end upon ſuch a ſecurity. There is beſides a ſtrong cir- 
and anſtance in this cafe, for at the time the wife's ſhare was 
lon gned, it was not a veſted intereſt, as ſhe could take 
wa "ly upon the contingency of her living to be twenty-one. 
ard; WY [here is alſo a ſtrong argument to be drawn from the 
» to era inconvenience ; for if the defendant Mr. Moulſon 
ra], Would prevail, it would put it in the power of a huſband 
- of evade the rule of the court; for by aſſigning the wife's 
a9. ects, he gets her fortune in his power, which he could 
(i. Wot have upon an application ta Chancery, without making 
two BW provition for her firſt, 

Her The chancellor directed the cauſe to ſtand over, to look 
p- the caſes; and on October the 29th 1742, it came 

M again, 

un- The attorney- general, for Mrs. Vobe, then cited the 
* ale of Watſon verſus Maſcal, March 15, 1732, before 


ir Joſeph Jekyll, where he decreed a proviſion to a wife 


out of her fortune, againſt the aſſignees of a bankrupt. He 
lkewiſe mentioned 1 P. . 382. Jacobſon & al verſus 
Willams, and 1 P. . 735. Richmond & ux' * 
the WY TLaleur. Mr. Chute, for the defendant Mr. Moulſon, 


rt, ed P. . 458. Boſvill verſus Brander. 
* | | The 
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As a father As to the firſt, It is an equity grounded upon natun 


portion, this 


Caſes argued and determined in the 


The cauſe ſtood over again till November 3, 
the chancellor gave judgment. 


Lord Chancellor. Here are two bills brought; the 64 
by the executor of Mr, Burr, to be diſcharged of ths 
truſt, upon paying and aſſigning over Jenny Vobe's {1x 
of her father's perſonal eſtate, and that they may be in 
demnified in fo doing. The ſecond bill is brought þ 
Mr. Moulſon, who claims a right to Jenny Vobe's {har 
of Burr's perſonal eſtate, under the aſſignment from he 
huſband, As againſt the huſband, the equity is extreme 
plain, and likewiſe againſt the aſſignees, who claim und, 
the ſecond affignment. Therefore the principal queſti 
in the cauſe ariſes out of the defence made by the vil 
of V obe, 


Two points have been infiſted on for her: Firſt, th; 
the huſband cannot come into this court for the fortune « 
the wife, without making a proviſion for her in the fir 
place. Secondly, That there is an equity attached to th 
thing itielf, and therefore the aſſignee of the huſband take 
it ſubject to the ſame equity; and from hence ariſes thi 
greateſt doubt. FEY 


1742, Whe 


1 juſtice, and is that kind of parental care, which this cour 


exerciſes for the benefit of orphans ; and as the fathe 

420 | 223 2 
daughter with- would not have married his daughter without inſiſting up 
out a proviſion, ſome proviſion, ſa this court, who ſtapd in loco parenti 


neither will this will not do it. 
court, who 


_ _ This court will not ſuffer the huſband ta take the wite 

here the ec- portion (though the eccleſiaſtical court, who have a con 
clefiaſtical court current jurisdiction with this, in regard to portions arif 
—_— out of perſonal eſtate, have given their conſent the huſband 
band ſhoula fhould have it), until he has agreed to make a reaſonab 
have the wife's proviſion for the wife: and in many inſtances have grantee 


injunctions to ſtay the proceedings in the eccleſiaſtical court 
ed an injunftion 


to ſtay the pro- In Tothill's tranſactions in the high court of Chancer) 
ccedings there, in the caſe of Tanfield contra Davenport, 14 Car. 1, 10 
keeper Coventry takes notice of this rule, which ſhews 

zs not a doctrine newly taken up, as has been ſuppoſed. 


court has grant- 


Where there is But though this is ſo, yet if the huſband can come à 
a bond debt to the chattels of the wife, without the aid of this court, G 


the wife, dum . * K non 
ſola, and the Of 2 court having a concurrent juriſdiction, I do nat 


huſbandrecovers Any inſtance where this court has interfered ; as if the wiley 
it at law, there debtor will pay her debt to the huſband ; fo likewiſe u ett 


is no inſtance of thel 


436 Caſes argued and determined in the 


Where the huf- | Yet, where the- wife's. truſt of a term has been af 
band aſſigns the by the huſband for a valuable conſideration, there the 4, 
term, for a va. termination has been contrary, and the rule has 
luable confide- that the aſſignee ſhould not make a proviſion for the wife 
ration, the before he could be intitled. Tudor verſus Sam 
aſſignee need 7 ne, 
not make a pro- 2 u. 207. | 


viſion for the wife, before he is intitled. 


There was ſome diſpute at the bar, how non alle 
at the end of this caſe is to be applied, whether to H 
whole caſe, or the words immediately preceding: by 
from what I have mentioned before out of Tothill, it! 
applicable only to the laſt preceding words. 


wit 

The next caſe is Walters verſus Saunders, Eq, Coll” 

Abr. 58. The next is Boſvil verſus Brander, 1 In [i 

58. The next is Bates verſus Dandy, July 16, 1148 

thefe, caſes you obſerve the particular contra of oi” 

huſband, for a valuable conſideration, has got the bete 4 

of the wife's equity to have a proviſion. | 0 

Az ut law, the The ground of fir Edward Turner's caſe, 1 Jer. 
4 was this, that as the huſband, at law, could diſpoſe of h 


term for years, term for years, ſo may he diſpoſe of the truſt of a ten 
ſo may he diſ- | becauſe the ſame rule of property muſt prevail in equity 
pow — _ well as at law; but vide the cafe of Pitt verſus Hunt 
the ſame rule of 1 Vern. 18. where lord chancellor Nottingham expreſs 


property muſt great ſurprize at this reſolution. 


prevail in equity 


as well as at lu. Now, I apply the reaſoning of theſe cafes to the preſe 


[ 422 } As to the laſt of the aſſignments, it does not differ fra 
the caſe of aſſignments of bankrupts, for it is the cale( 
a failing man, and exactly under the ſame reaſoning 31 
aſſignment of a bankrupt's effects for his creditors in g 
neral ; for here he aſſigns all his right, title, &c. a 
therefore is exactly upon the ſame footing. 


As to the firſt aſſignment to the defendant Mr. Mc 
ſon, to be ſure, that is different from the other, and lik 
wiſe differs in ſeveral circumitances from all the caſes dis 


In the firſt place, here is a mixed fund ariſing out of ꝶ 
as well as perſonal eſtate ; for though the father, ind 
by his will, directs the eſtate to be ſold and turned i 
money, yet all the children together, when they came 
age, might have ſaid to the truſtees of the will, let us 
the real eſtate as it is, notwithſtanding the teſtator dim 
it to be ſold, Beſides, the wife was an infant when 


Time of Lord Chancellor Hardwickes 437 


nei med, and likewiſe during all theſe tranſactions, and 
(conſequently a particular object of the care of this court. 

ui Beſides too, this is not an aſſignment of a term for years, This differs 
une, or 2 ſpecific thing, but an aſſignment at once of all her — 42774 


bnune, and which the huſband could not reduce into huſband at once 
fon, without the aſſiſtance of this court; neither has . * 

A. | * : | ortune, an 
there been any diviſion in the world made, or even an „ich be could 


account taken of the teſtator's eſtate, which could bind not reduce into 


| ies, poſſeſſion with- 
the parties a out the aſſiſtance 


The truſtees themſelves, though willing to have joined of this court. 
with the huſband, could not have bound the wife, as ſhe 

as an infant, and as there is likewiſe a clauſe of ſurvivor- 

ſhip in the wall ; and therefore there is no poſſibility of 

coming at the fortune, without the aid of this court. For 

tis reaſon the defendant Mr. Moulſon mutt be preſumed 

to have known all the circumſtances of this ſecurity, and 

what the rule of equity is in regard to proviſions to be 

made for a wife out of her fortune, 


In the preſent caſe, I lay a very great weight upon its The material 
being an aſſignment of the whole portion, and if I ſhould „ 
low this practice to prevail, it would trip up all the care and the whole wer 
aution of this court with regard to infants ; for a huſband tion, and if foch 
hen would have nothing to do but to take up money of a Log" wg 
ttid perſon ; and though neither he nor the lender know would defeat all 
mel at the time what the fortune is, yet he may aſſign the care of =- 
yer, and ſo defeat the care of the court intirely. gard to infants, 
m Conſider too, the particular circumſtances of this caſe ; [ 423 ] - 
e huſband was in debt hefore he married; runs away | 

i this young woman clandeſtinely, without the conſent 
f any of her relations, with a view, very poſlibly, to 
event his being arreſted. 


To this it may be objected, that if I decree a proviſion 
br the wife, people will. not venture to lend their money, 
uch would be a great detriment to the public in general, 
ad to trade in particular, Ta which I anſwer, that 
wough this court ſhould not ratify and legitimate ſuch 
Wenments, yet there will be perſons enough found to 
que their money upon ſuch ſecurities. Therefore, I 
u of opinion not to allow the creditor to receive the 
bole fortune of the wife, without making ſome proviſion 
ir her; and I would recommend this method to the de- 
adant Mr. Moulſon, that he ſhould come into terms to 
e the wife and children ſome part of the principal of 
+ *% | her 


en 
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Caſes argued aud determined in tbe 


N fortune, and then he will have an immediate beni 
4 om the reſidue, « +. 0% #6 5 | Xlich 


Lord Hardwicke ordered it to ſtand till the firſt day of 
cauſes after the term; and faid perhaps, before that time 
the parties, when they ſee the inclinations of the court 

| will acquieſce; if they do not, they can have no beneg 
for a long time, as the intereſt of her fortune can be . 
plied only to the ſeveral demands. 


December the 6th 1742. The cauſe of Jewſon vwrſy 
Moulſon ſtood again in the paper, when it appeared, tha 
it was agreed between the parties, that the neat ſum, which 
ſhall remain after the deduction of coſts, ſhall be divided 
into equal moieties; and one moiety thereof was to be 
paid by Jewſon to Moulſon, towards ſatisfaction of his 
15 and the remaining moiety was to be retained þy 
Jewſon, to be diſpoſed of for the ſeparate uſe and provi 
ſion of Jenny Vobe, and the children ſhe already hath 
or may have, in ſuch manner as the court ſhall direct; 
and thereupon lord Hardwicke ordered and decreed that 
the agreement be performed, and gave full directions for 
placing out and ſecuring Jenny Vobe's moiety for her {e- 
parate uſe during her life; and after her death, for the 
payment of it to her children, in equal ſhares. 


L 424 ] 1 
S. nen verſes Cavenien, October 2g, 1742 ii 

tis 2 was brought by an heir at law, charging | 
— doe! ol A fraud and x Keds ol in the defendant, in obtain- - 
ned here, ing the Will, and inſanity in the teſtatrix. 4 
but mult dea, Lord Chancellor. This court will not determine &. 
= hb. fraud in procuring a will, without directing a trial at las, Wi th 

which was done accordingly. ' ' © N | 4 

Where an heir I ſhall decree coſts againſt the plaintiff ; for where an 1 
5 ow — 2 heir at law will bring a bill to ſet aſide a will for inſanity 8. 
ſet ade a will in the teſtator, when he might have proceeded at law by WW 
for inſanity, in- ejectment, this is ſuch a vexation, that if he fails in ſetting Wl” 
dead of an <5<Q- jt aſide, he ſhall pay coſts, ſo far as relates to the contro- 
ment, he ſhall . X | | 1 5 
pay coſts, if he Verting of the will. ; - A 
fails. ; 
_ in heit But where an heir is brought before the court as a de- g 
3s brought be- fendant, even though he ſhould inſiſt upon the will's being 
fore = 2 fraudulent, or the teſtator's being inſane, and an iſſue à n 
ws iMac is di. law, is directed to try the fraud or inſanity, yet this coun l 
rected to try the Will not give coſts againſt him, though he fails in the at- I 
fraud or inſani- a Se 3 & 


tempt 


Time of Lord Chancellor Hardwicke, 
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tor, though he 


CASE 277. 


enen pt of overturning the will, but very often allows the ty of the teſta- 
X her his colts. | | VERS fails in over- 

wy of We 1: 7 wad turning the will, the court will not give colts againſt him. 

ba Galton ver ſus Hancock, October 29, 1742, 

ene HE defendant's late huſband being ſeiſed in fee of an 


eſtate, and having borrowed a ſum of money, gave a 


er/Wecember 1728, he made his will, and deviſed the eſtate f, 0 4 ubs. 
that n fee, which he had thus mortgaged, and alſo an gage on ut ſor a 
7 r three lives to the defendant his wife, and made her — on. 
V - : in 
18 2 
0 | | e devi e 
f his nortgaged eſtate, and a freehold, for three lives, to his wife; and appointed her ſole execu- 
1h yix. The queſtion was, if the perſonal eſtate is not ſufficient to pay the mortgage, whether 
J ke eſtate deſcended on the plaintiff ſhould not make up the deſiciency, fo that the eſtate de- 
[OV creed to the wife might not be affected whilſt there were real aſſets? Lord Hardwicke held, 
hath the firſt hearing, the wife was not imutled to ſuch exoneration in a court of equity, but 
ect. mult take the eſtate with 11s burthen, . 
J | | 
that In 1734 he purchaſed one moiety of the reverſion in 
fer fe of the lifehold eſtate, and the other moiety in 1737, 
2 md died ſoon after, without making any alteration in 


bis will. 

The bill was brought by the heir at law, to have the 
&keds and writings of the lifehold eſtate, the reverſion in 
ke of which was purchaſed by the teſtator after making his 
Ml, and for an account of the perſonal eſtate. The plain- 
bff inſiſts, that the eſtate deſcended is not liable to pay the 
mortgage, and endeavours to throw the burden upon the 
lefendant, to be paid out of the perſonal aſſets ; and if 
thoſe ſhould be deficient, out of the eſtate deviſed to the 
fefendant. ' The defendant infiſts, that if the perſonal 
elate is not ſufficient to pay the mortgage, the eſtate de- 
kended upon the plaintiff ſhall make up the deficiency ; 


1 ul that the eſtate deyiſed to her ſhall not be affected while 
ting lee real aſſets are ſufficient. 


uo. Mr. Chute, for the defendant, cited Heron contra Me- 
nck, Salk. 416. Carter verſus Barnardiſton, 1 P. Vins. 
g. s. and King ver/us King and Ennis, 3 P. Wis. 358. 


in; . Lord Chancellor. This cauſe comes before the court 
Agen odd manner, becauſe the mortgagee is no „ nor 
ut Hh ws he taken any remedy in law or equity. The plaintiff 
. however has a clear equity for the deeds and writings of 
p e eſtate deſcended, and to have an account of the * 
| SS. 2 | '_ eltate 


H. being ſeiſed 
in fee of an 
eſtate, having 


bond for it, dated May 12, 1724, and a mortgage for the botrowed wo- 


ame ſum on the 13th of June following: on the 11th of — dag 


[ 425 ] 
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Caſes argued and determined in the 


eſtate of the teſtator ; and I on, I thought the Other x 
firſt as clear a point in favour of the heir but however 
as the defendant, the widow, is a ſufferer, contrary to th 
intention of her huſband, for he had no deſign of purcha 
fing the reverſion in fee of the lifehold eſtate, at the tind 
he made his will, I was willing ta hear what could be (i 
on her behalf. | 


— the But it is ſo very clear, that the purchaſing the reverſo 
Mher the witl of after making the will, is a revocation pro tanto, that it ua 
the lifehold very candidly given up at the bar. From hence it ariſ 
eſtate was a re- that the eſtate, formerly lifehold, is deſcended upon the 
8 heir ; and if deſcended, let it be by what means it will 
deſceads upon Whether by being omitted in a will, or revoked, it is the 
the heir. ſame thing, and will not alter the right between the parties, 
\ .._, This being ſo, it brings it to the main queſtion, Whether, 
| Where a real eſtate is deviſed with an incumbrance, and 

another deſcended upon the heir, the deviſee is intitled tg 


have her eſtate exonerated ? 


I am of opinion the deviſee is not intitled ta ſuch exo. 
neration in a court of equity. 


[ 426] There is no precedent cited to me where it has been fi 


determined, or where the very point has come direcih 
before the court. 


It has been inſiſted on, that the bond ought to be 
conſidered as a diſtin debt, and the mortgage only as a 
collateral ſecurity, and therefore are two diſtinct tranfac. 

tions; and if fo, the bond-creditor is intitled to come 
upon the real aſſets. I will not ſay whether this would 
not make ſome difference if it was the fact, but it appears 
to me that both bond and mortgage were to ſecure the 
fame individual debt, and the bond was only given in the 
mean time, till the mortgage could be made. 


It- is likewiſe inſiſted on the part of the defendant, that 

the money borrowed is a debt that charges the heir, for 

| the heir is bound by the bond and the covenants in the 
The eredito mortgage. It is very true that the perſonal eſtate ſhall be 


again the <>. applied firſt; but at law there is no ſuch diſtinction, for 
i 


he pleaſcs, the creditor may proceed againſt the heir if he pleaſes, and 
for the law 0 he has no way to help himſelf. But it is a very different 
. conſideration when the queſtion is between two real eſtates; 
perfoaal eſtate's and it would be hard to turn the burden off from a devilee, 
P 


lie, * 2p. and throw it upon an heir at law. All the cafes prove an 


heir at lay to be as much, if not more, a favourite wy 
2 4 i 4 ” . 4 c0 . 


In t 
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Time of Lord Chancellor Hardwicke. 


out of equity than a deviſee; but none that a deviſee is 
more fayou . 


den upon the lands deviſed, and quite different from 


[t is truly ſaid at the bar, that there is no caſe exactly in 

int; but Carter verſus Barnardiſton comes neareſt to it. 
In that caſe where there was a deviſe of the manor of Dale 
© one, and the manor of Sale to another; ſuppoſe the 
rſator, after he had thus deviſed theſe two manors, had 
thought proper to mortgage the manor of Sale, this de- 
lee might have uſed all theſe arguments which are now 
ſed to exonerate his eſtate, by calling upon the deviſee of 
the manor of Dale to bear his proportion of the mortgage. 


It was very 
i law, who has an eſtate deſcended upon him, is to be 
conſidered in the ſame light as if the eſtate had been ac- 
twally given to him: and there is no colour to ſay (even 
hing aſide the expreſſion of an heir at law's being a fa- 
yourite of this court) that a deviſee ſhall be preferred to 
him in equity. 

His lordſhip decreed the defendant Hancock to account 
for the perſonal eſtate of her teſtator, and that ſhe ſhould 
Gliver up the deeds and writings relating to the eſtate de- 
ſended upon the plaintiff, and that they ſhould be given 
in upon oath before a maſter, and lodged there as a ſecu- 


ty to the defendant for her dower upon this eſtate, until 
tte plaintiff ſhall have aſſigned it. 


441 


re © . . a 
This is a caſe where the teſtator himſelf has laid a real = — a 


a real burden 


the caſe of a general bond debt, ſo that his mortgaging it upon the lands 
v material circumſtance. For how can a court of equity deviſed, and 


ky that the teſtator did not intend it ſhould paſs cum onere, atefcnn de. 
when there is ſo ſtrong a preſumption that he did ? af of s 
ral bond debt. 


juſtly obſerved by Mr. Brown, that an heir [ 427 


There was a doubt formerly with regard to dower, but Though a huf- 


it has been ſettled ever ſince the caſe of Lawrence verſus band deviſes an 


Lawrence ; vide Eg. Caſ. Abr. 218. in which though A 


brd Somners was of opinion, that where a huſband had dower, the is 
given an eſtate to a wife larger than her dower, it ſhould — , 


p in ademption of the dower; * yet the Houſe of Lords, ing. 


15 2 
8 — 


— „ * —— — 


* In Lawrence and Lawrence, lord Somners made ſuch a decree, be- 
tule he inferred an intention to give in bar of dower, from the teſtator's 
uving deviſed the reſidue of his whole eſtate to another: but this decree 
vas reverſed by lord keeper Wright, and the reverſal was after wards 
lhrmed in the Houſe of Lords, and this is aid to have ſettled the doc- 
Tine, 1 Eq. Caf, Abr. Dower B. pl. a. and ſee Acc, Prec, in Chanc. 9 33» 

in. 
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4425 Caſes argued and determined in the 


on the ryth of May 1717, reverſed his dectee, and ial 
ſhe was intitled to both notwithſtanding. and ha 


Ca * 278. Galton verſus Hancock, June I1, 1743. Rehearing, 
+ Mr. Murray. R. Solicitor-general, + council for the defend 

IVI doiife. 838 — 
On the one The ſtatute of the 3 & 4 ill. & Mar. 


| : | , eh, 14. of 
— — fraudulent deviſes, ſhews that the heir and deviſee are not 


heir at law, out hut upon the ſame footing: the deviſee cannot be ſued 
of a ſmall pit- alone upon that ſtatute, for the heir muſt” be jojned with 
tance, to Pay a him: and as I am informed, the general $4 50 upon 


debt out of it in . p , 

favour of a de- Judgments. on this ſtatute is to inſert that the heir muſt 
viſe ; —_ on make the. firſt ſatisfaction, which is very particular, be- 
the other han : . . 
** cauſe there are no direct words in the ſtatute to warrant it. 
deſcended is large, it would-be as hard to leave the burden on the ſpecific deviſee, when the 
mortgage almoſt exhauſts the eſtate : on account of theſe difficulties lord Hardwicke ad. 
journed the cauſe to ſearch for entertes of judgments at law on the flatute of fraudulent de. 


viſes, and for precedents in equity, where there are ſpecialty debts and mortgaged eſtates 
deviſed beſides, —_ 


The ſtatute has made no manner of alteration but barely 
between the creditor and the deviſee, and as to heir and 
deviſee the law is the ſame as before; for if a bond credi- 
tor exhauſts the perſonal aſſets, the legatee ſhall ſtand in 
his place, and come upon the real aſſets, for the heir 
is only intitled after all gifts are ſatisfied, ſo that a le- 
gatee is preferred to an heir at law: why then ſhould a 
legatee of a perſonal thing be in a better condition than 2 

[ 428 ] deviſee of a real thing? Vide Hern contra Merick, before 
lord Hareourt in Chanc. Salk. 416. | 


This being. the ſettled rule, that the heir can take no- 
thing but the ſurplus after all gifts are ſatisfied; conſider 
the principle on which it is tounded, (for every rule is 
founded upon reaſon or maxims of law) namely, that if a 


ER FE" % = = . 


ͤ— 
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— 
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Vin: Abr. Deviſe T. c. pl. 45. 3 Alk. 8: 436. See alſo the caſe of 
Broughton and Etrington, adjudged in Dom. Proc. 8 March 1773. Huw- 
ever, notwithſtanding the doctrine on which the caſe of Lawrence and 
Lawrence was finally decided, andi the frequent recognition of that caſe 
deviſes have been ſince frequently deemed a ſatisfaction of dower on ac- 
count of very ſtrong and ſpecia mttances; as where allowing the wife 
to take a double proviſion would have been quite inconſiſtent with the dil- 
poſnions of the will. On this latter principle, lord chancellor Northington 
1s ſaid to have detided for a ſatis faction of dower in the caſe of Arnold and 
Rempftead, which was heard in July 1764 ; and lord chancellor Camden 
in the caſe of Villareal and lord Galway, Which was heard loon after the 
former caſe. Vide Hargr. cd, Co. Lit. 36. b. 

teſlator 


Tint of Lord Chancellor Hardwicke, 443 


od WW (ator can diſpoſe of the whole, 4 fortiori he may diſpoſe 
of 2 part, 
| A hond-creditor may certainly ſue the heir firſt if he 
& aſes, without coming againſt the perſonal aſſets, Kinaſ- 
the BN fon verſus Clark, October 19, 1741. - 
„ . Chute of the ſame ſide ſaid, it is the duty of an 
* executor in the firſt place to diſcharge the mortgage, and if 
— dere are no perſonal aſſets, the heir muſt prevent the 
Nth mortgagee from incumbering the ſpecific deviſee, Clifton 


gerſus Burt, 1 Yms. 679. 
Mr. rouge general for the plaintiff. Here is no cre- 


be. litor before the court, and therefore comes naked and 

l. imply on the proper equity between a deviſee and ths 

* heir at law. 8 

de. The deviſed eſtate is liable in two capacities. 1ſt, As 

2 tis ſubject to the morgage. 2dly, Under the ſtatute of 
ſaudulent deviſes, 

of There are many caſes where the turn of the ſcale is 

in 


given to an heir at law, for the ſake of the heir at law: 
but the gentlemen of the other ſide have not ſhewn that 
equity has taken the burden from the heres factus, where 
the ſcale is equal, and thrawn it upon the heres natus. 
They conſider it in too narrow a view, without reflecting 
how the will has given it, and the circumſtances. If it 
wpears that it was the teſtator's intention that the deviſee 
ſhould take it incumbered, there is an end of the queſtion. 
lt is impoſſible that the teſtator could intend ſhe ſhould 
kke it diſincumbered, for he ſays, After all my juſt 


17 * debts are ſatisfied, then I give to my wife this eſtate.” 

13 Which ſhews ſhe was to pay the debts in the firſt place : [ 429 } 
Y #erwards by another independent clauſe he gives her all 

tther eſtates real and perſonal. | 

* [ haye proved by the words, that it was the intent of 

of Wi ie teſtator to give it ſubject to this burden, and the law 

* charges it, as I ſaid before, in a double capacity; and 


berefore it would be abſurd to diſcharge it con to the 

tention, and contrary to the effect of the law. Vide the 

ale of lord Warrington verſus Lee, Sel. Caf. in Ch. in 

bd King's time 39 · : 4 ö 
He that knew he had given her all, ſubject to his debts, 43 

wud not but know that this eſtate was equally ſubject, as | 

the law had: made it ſo. ; | | 


[ 430 } 


Caſes argued and determined in the 


The deviſee is ſubje& here by the particular intention 
the heir only by a remote operation of law. The ſtatute 
of fraudulent deviſes is not applicable to the preſent caſe, 
becauſe the ſtatute has no lien upon debts ariſing from the 
5 of the parties, but upon general debts only of 2 

ator, * 


Mr. ſolicitor-general in his reply ſaid, that clearly before 
the ſtatute the heir at law was liable in the firſt place to 
pay ſpecialty debts, and the deviſee was not to pay any 


_ — 


part of that debt; and ſince the ſtatute the law is the fame, 
for the ſtatute enters not into any other caſe of miſchief, 
but only provides that the creditor ſhall be paid at al 
events, and does not in the leaſt diſturb any right the de. 
viſee might have before againſt the heir at law. 


Q © =y = 


An heir can never have any contribution againſt the de. 
viſee, becauſe he can have nothing from his anceſtor but 
what is left undiſpoſed of, nor is there any inſtance of an 
heir's bringing a bill againſt the deviſee for contribution, 


m 
He cited Harbert's caſe in 3 Co. 12, 6. * 

Lord chancellor. This cafe has been more fully argued 8. 
than it was before; but as council on both ſides have al- 
lowed there is no caſe exactly in point, for the arguments 
have been chiefly drawn from analogy to other caſes of 
marſhalling aſſets, I will not be over haſty in determining, Wi tit 

Some perſons who have fat in this court think it has 1 
gone too far in giving one volunteer a remedy by way f . 
circuity againſt another, | 7 

Though both real and perſonal eſtate are liable to debts, i ti 
yet the real aſſets are a favoured fund. 1 

To be ſure, there is a good deal of weight in the con- no 
ſequences on the other ſide; and therefore theſe things de- ¶ the 
ſerve the conſideration of the court. For though it ſeems 
hard, that where an heir at law has a ſmall pittance, the ll * 
court ſhould make him pay a debt out of his fund, in fi- 2 

. ts | 3 8 0 ; 1 . „ b 1 
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* Tt was reſolved, that in caſe of a common perſon the heir of a conuſor 
or he againſt whom tbe' judgment is given in debt ſhall be only charged, lo c 
and ſhall not have — 7 Buca againſt the terre-tenant in ſome caſes; for 1 
a man be ſeiſed of three acres of land, and acknowledges a fecognizauce © 
a ſtatute, &c. and enfeoffs A. of one acre, B. of another, an the third 
deſcends to the heir; in this caſe, if execution be ſued only 2 inſt the 
heir, he ſhall not have contribution, for he comes to the land without £07 
ſideration, and the heir fits in the ſeat of his angeſtor. KHarbert's * 


Time of Lord Chancelldy Hardwicke. 


vour of a deviſee of an eſtate, which was made ſubject to 
this debt, and a deviſee likewiſe of all the reſidue, both 
real and perſonal ; yet, on the other hand, ſuppoſe an 
ente of 1000/7. per ann. (ſhould deſcend upon an heir at 
kw, and the teſtator ſhould have deviſed another eſtate, 
ſubje& to a mortgage, which almoſt exhauſts the eſtate; 
! would it not be as hard to leave the burden upon the 
ſpeciic deviſee, where there are real aſſets ſufficient to 
diſcharge all the debts ? 

His lordſhip adjourned it to Michaelmas Term, to look 
into the entries of judgments at law upon the ſtatute of 
fraudulent deviſes ; and likewiſe for precedents of caſes in 
this court, where there are ſpecialty debts, and mortgaged 
eſtates deviſed beſides. 


Galton verſus Hancock, June 25, 1744. Casr 279. 


FTER lord Hardwicke had taken a twelvemonth's Lora Hard- 

time to conſider of the cafe, he this day gave judg- wicke was of 
went in it as follows : the wile in ind 
X +. . tled to have the 
This cauſe came on laſt upon a petition of rehearing. mortgage upon 


dee the late of the caſe before, page 424. the eſtate de- 


viſed to her, 


At the firſt hearing, I determined againſt the defendant. exonerated out 


of the real aſſets 

The principal queſtion is, Whether the defendant is in- deſcended upon 
titled to dave the mortgage upon the lands deviſed to her vf e e 
under the will of her huſband, exonerated out of the real mer decree to- 
afſets deſcended upon the plaintiff, the heir of the teſtator ? tally as to thiy 
This will depend upon two more particular queſtions, Pat. 
Firſt, Whether there are any words in the will to throw 
ths upon the heir at law ? Secondly, Whether according | 431 ] 
to or in conſequence of thoſe rules, which have been eſta- 
blſhed in equity, the defendant ſhall prevail to have the 
mortgage on the eſtate deviſed to her, exonerated out of 


the real aſſets deſcended on the plaintiff ? 


The teſtator in his will ſets out with a deſire, that all 
lis debts may be paid in the tirſt place, and concludes 
vith a general reſiduary deviſe to the defendant, whom he 
makes his executrix. On the part of the plaintiff it is 
liſted, that the introductory clauſe in the will is ſufficient 
bo charge the defendant with the incumbrance upon the 
late deviſed to her, and that ſhe ought to take it cum onere. 


80 1 think it would with regard to creditors, but is not Where 2 will 
ſufficient to fix the ozus or burden upon the legatee, or to qefire that the 


Mike a variation wi | deb b 
variation with "i the different funds, _ + . 8 


wife under the by that means leſſen even the eſtate which remains to her 


tribution from 
© the devitee, 


248 - Cafe argued aud determined in the 
_ .;- Which the debts are to be paid, | 

hes ths wth paid, or to tranſpoſe the 

dich reſpeRt to. in which the funds are to be applied for that rn 

e mult theſe clauſes in wills have received ſuch a conſtrug; 
ve taken the | for the id and aſſiſt of | ai . lon, 

Mo cos HO he 2 ance of creditors, that they may 

deviſed to her; not loſe their juſt debts, | 

but is not ſuffi · 2 4 

cient to fx the burden . the legafee, ſo 25 to make a variation with regard to the diff, 


E — 1 * ym the dedts are to be paid, or tranſpoſe the order in which they are to : 
As to part of the real eſtates deviſed to the wite, the will Jit 

is clearly revoked, and muſt be taken as if they had never o 

been deviſed ; I mean thoſe which were only pur auter vie ha 


at the making of the will, and the inheritance of them 
purchaſed in afterwards by the teſtator. 


To lefles the _ But it would ſound extremely harſh in a court of equity, 


Meins to the if I ſhould ſtrain to charge the deviſee with this debt, and 


will, where the under the will, when clearly the intention of the teſtator 


I ion of the . : a PR 
— 2 2 OY was to give her the whole, and totally to diſinherit his heir, 
tally to diſinh 8 

rit ar 5 1 The ſecond queſtion is a new one, and was never before 


— 1 brought in judgment or in ſpecie. I ſhall conſider it in 
of equity, two lights. Firſt, How it would have ſtood, in caſe this 
had been a general debt by bond or covenant, where the 
heir is bound, without any mortgage to ſecure it. Se- 
condly, Whether the mortgage in this cafe will make any 
difference, 


F 432 1 There are two periods of time which will be material; 
how it would have been at common law before the ſtatute 
of fraudulent deviſes, and how fince. At common law 
the deviſee was not liable to the demand, becauſe the de- 
ſcent was broke. The rule of equity before the ſtatute did 
not differ from the rule of law, unlefs there were ſome 
particular circumſtances in the caſe. This court had been 
often attempting before the ſtatute, to make a deviſee liable 
to ſpecialty debts, but were not able to come at it, which 
was the occaſion of the ſtatute, | 


2 — 4 The heir, before the ſtatute, would have had the beneſit 
lent deviſes, an Of the perſonal eſtate in this court, in eaſe of the real ; but 
heir would have if there was no perſonal, the heir could have no relief, not 


had the aid of ſo much as a contribution, from the deviſee. 
the perſonal 


eſtate in ele of, The next queſtion is upon the operation of the ſtatute, 

——_— abſtracted from the mortgage in this caſe, The words ef 

intitled to acon=- the ſtatute of the 3 S 4 W. & M. cap. 14. are theſe: | 
„% Whereas 


: - 


ine of Lord Chancellor Hardwicke. 

4 Whereas it is not reaſonable or juſt, that by the prac- 
ics or contrivanee of any debtors, their creditors ſhould 
te defrauded of their juſt debts : and nevertheleſs it hath 
{often that where ſeveral perſons having, by 
nds or other ſpecialties, bound themſelves and their 
irs, and have afterwards died in fee- ſimple of and in 
manors, meſſuages, lands, &c. or had power or autho- 
| ty to diſpoſe of or charge the ſame by their wills or 
„Eke have, to the defrauding of ſuch their cre- 
Mors, by their laſt wills or teſtaments, deviſed the ſame, 
x diſpoled thereof in ſuch manner, as ſuch creditors 
have loſt their ſaid debts : for remedying of which, be 
enacted, &c. that all wills and teſtaments, limitations, 
diſpoſitions or appointments, of or concerning any ma- 
nors, meſſuages, lands, tenements or hereditaments, or 
of any rent, profit, term or charge out of the ſame, 
whereof any perſon or perſons at the time of his, her or 
heir deceale, ſhall be ſeiſed in fee- ſimple, in poſſeſſion, 
reverſion or remainder, or have power to diſpoſe of the 
fame, by his, her or their laſt wills or teſtaments, ſhall 
be deemed and taken (only as againſt fuch creditor or 
u creditors as aforeſaid, his, her and their heirs, ſucceſ- 
s ſors, executors, adminiſtrators and aſſigns, and every 
& of them) to be fraudulent, and clearly, abſolutely and 
# utterly void, fruſtrate, and of none effect, &c.“ 


By force of this ſtatute, the deviſee is made liable at law; 


(viſe. 


$2. 3. * And for the means that ſuch creditors may 
ge enabled to recover their ſaid debts, be it further enac- 
# ted, That in the caſes before mentioned, every ſuch 
# creditor ſhall and may have and maintain his, her and 
their action and actions of debt, upon his, her and 
* their ſaid bonds and ſpecialties, againſt the Heir and heirs 
* at law of ſuch obligor or obligors, and ſuch deviſee or 
* deviſes, jointly, by virtue of this act.“ 


The next queſtion will be, What judgment is to be en- 
fred up in this caſe? It has been inſiſted by the defendant's 
wuncil, that there ought to be two diſtinct judgments : 
Firt, That the heir ſhould make ſatisfaction, and if he has 
ot ſufficient aſſets, then that the deviſee ſhould do it. 
but there has been no precedent of any judgment in this 
won cited in ſupport of this; but then it was ſaid, this 
"xs the only reaſon why the ſtatute directs the mw ow 

| eviiee 


[ 433 ] 
nd the action muſt be brought jointly againſt the heir and The on un- 
der the ſtatute 
muſt be bronght 
jointly againſt 
the heir and de- 


viſee. 


448 y Caſes argued and determined in the 


deviſee to be joined in the action, becauſe if the he 
not aſſets enough, then judgment might be entered J 
the devilee. ; 


The proviſion But this is not concluſive; for I take the proviſion i 

2 ifor Act to be introduced for the benefit of the creditors mes 
the benefit of Without any regard either to the heir or deviſe, for the y 
8 bling clauſe intitles the creditor to a new formed writ, 
rin =" _ a new action ; for otherwiſe there might Have hes 
either to the A colluſion between the deviſee and heir at law, to playe 
— 3 the will, or not, juſt as it ſhould ſuit them beſt; there 
collufion they it was a neceſſary and wiſe proviſion of the act to join 
might have Heir and deviſee in the action, to ſecure the creditor at! 


played off the events. 
will, or not, as 


luited them beſt. I directed the ſolicitors on both ſides to ſearch for prec 


JR dents of judgments at common law on this ſtatute, h 
cedents to be they have not been able to find any; the reaſon muſt h 
— of judg- that the proceedings in this court are more expeditious, f 
men c - . 

mon law is. that they may have a ſale directed, as they have both heir x 
the proceedings executor before the court. 


here are more a 
expeditious ; for as both heir and executor are before the court, the creditors may have 2 


Ta che caſes on There are three printed caſes on this action, one 
| — —upmar Clift's Entries 243. and another in Lilly's Entries 1 
Lilly's Entries, Which is a better book; the caſe of Joſeph verſus the du 
the writ.charges and dutcheſs of Hamilton, in the Exchequer, but no ple 


the heir in the - : 
debet and the or judgment are mentioned, 


detinet; and that the judgment muſt follow the writ and count, is a known rule at law. 


£ 434 ] The third is in Lilly's Entries 529. 7 Ann. but th 
likewiſe is no plea or judgment, nor any entry of it int 
office. In all theſe precedents, the writ charges the heir! 
the debet and the detinet, and ſo it was in all actions agal 
co-heirs. 


. According to the known rules of law, the judgme 
muſt follow the writ and count; therefore I conclude tt 
judgment here muſt likewiſe be of both: Vide 3 Co.! 
14. where the reaſon for a judgment againſt both the he 
is fully ſet forth. 


There is another conſideration, which is, that from 
nature and form of the judgment itſelf, there cannot bet 
diſtinct judgments : Vide Flad. 438. Davy verſus Pep} 
where there is a precedent of a judgment at large agu 


co-heirs. The lands deſcended are to be delivered 1 
credit 


Time of Lord Chancellor Hardwicke. 


Wor upon the execution, at a certain annual value, until 
baht is ſatisfied. If ſo, when can the ſecond judgment 
place? for you can never ſay, that this may not be 
ud out of the real aſſets of the heir, ſince the judg- 
at is, the creditor to hold guouſg; debitum ſatisfattum 


tr. 


t, of is the rule in equity? Why in caſe of a debt by Incquity, to 
ede lty, that the perſonal aſſets ſhall be firſt applied, and 4. e 
* (eddent, the heir ſhall be charged for aſſets deſcended. eſfets muſt be 

0 * | firſt applied, 


No caſe was cited at the bar; but there is one which has and it deficient, 
ne reſemblance to it, Gawler verſus Wade, 1 P. Wins. — 

Id js ſaid there, by lord Cowper, it is the act of parlia. "OO 
nt makes this aſſets in the deviſee's hands, and that re- 

ins the heir to be made a defendant, you mult follow 

remedy therein preſcribed ; and this bill in equity is as 

1 aion at law; but his lordſhip ſaid nothing as to a con- 

ution between the heir and deviſce. 


There are two caſes where this point has been determi- 
d, Saville verſus Saville, before lord King, and lord 
bnway's caſe. 


[ ſhall add another caſe, Pitt verſus Raymond, January In Pitt verſus |, 
1734, before lord Talbot: “ A new bill there was Pei ward my 
brought, after a long courſe of proceeding, to have ſa- ſatisſaction out 
tsftion out of aſſets both deſcended and deviſed: his * _ wy ; 
lordſhip directed there, that if the perſonal were not ſuf- fed; 10:4 Tal. 
icient, then in the next place, an account was to be bot directed, if 
uten of aſſets deſcended upon the heir at law; and if the . 1 
that ſhould be deficient, then an account was to be taken A. 
' of the deviſed eſtate, which ſhews his opinion as to the ( 435 J 


order in which the aſſets were to be marſhalled.”” was to be taken 


of aſſets deſcen- 
bd, and if that was deficient, then of the deviſed eſtate, which ſhews his opinion as to the. 
Ker in which the aſſets were to be marſhalled, — 


Inke it, that the notion of contribution in the caſe of 
aner verſes Wade is not well founded, for it is only 
ned by council, but is not ſupported by any authority. 


The ſtatute of fraudulent deviſes was made merely for 
lake of creditors, and not at all in favour of heirs at 
W. The enacting clauſe makes wills void againſt ſuch 
Maitors, but leaves the law as it was before with regard to 
re, In this caſe, it would be contrary to the plain inten- 
of the teſtator, to make the deviſee, the wife, liable on 
BY," the 


439 Cafes argned and determined in the 


the debt, ſo that ſhe ſhould in whole or in 
feated of her legacy, 8 | 1 


The ſeeond queſtion is, Whether there being a .. 

— gage upom this eſtate deviſed to the defendant the wife, y 

| dong is 2 take any alteration? It muſt'be admitted that this j 
a ak debt by ſpecialty, and that the land is only regarded at 


lad is only . Pledge or ſecurity for the money in this court, | 
gerded ag a n th 
pledge for the money, | | T 
A mortgagee The mortgagee may take his remedy indeed againſt oY teri 
may take — re- executor, or againſt the heir at his election; but it my Pop! 
* or likewiſe de admitted, this election of the mortgage wii; 7; 
againſt the heir, not determine which fund ought properly to be any 
bt nun nor vary the right as to thoſe funds. Not 
gee does nat vary the right as to the funds, gr determine which ought properly to be charge 
This was determined or7ginally in favour of the he B 
for theſe reaſons, becauſe the heir is in the feat of the ane e 


tor, and whilſt the ancient'tenures ſubſiſted, was obliged t 
perform the ſervices. | 


Anciently _ The firſt executions were fferi factas and levari facin 
were to tent which affected chattels only, but did not take the land, vid 
tatey, that the 3 Co. II, 6, William Harbert's caſe ; and ſo tender we 
| 2 could they anciently of landed eſtates, that even in the caſe 0 
caſes of the the crown, if the goods and chattels of the king's debt 
crown, extend be fufficient, and ſo can be made appear to the ſheri 
— He lands of We whereupon he may levy the king's debt, then ought 
chattets were the ſheriff to extend the lands and tenements of the debt 
fofficient, and or of his heir, 2 Int. 18, 19. And lord Coke, in Ha 
CIT bert's caſe, 12. b. gives the reaſon why the lands of 
Ry ha " king's debtor were liable to the king's execution, becaul 
Theſaurus regis eft pacis vinculum & bellorum nervi, n 
L 336 ] therefore the law gives the king full remedy for it. Hl 
| might have added another reaſon why this judgment is 
favour of the heir, becauſe otherwiſe it muſt have bee 
againſt the perſon of the heir, and this is to diſcharge an 
exonerate his perſon, Ke 


Here it was that this court ſtepped in and founded: 
equity upon it, by directing the perſonal eſtate to be f 
applied in favour of an heir, and are not tied down to the 
rules of law, becauſe this court can bring bath heir anc 
executor before them at the ſame time. 


Lord Notting - Corniſh verſus Mew, 1 Ch. Caf. 271. is the laſt cak 


mined in favour Where the court refuſed to do it in favour of a heres / * 
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ds was in the time of my lord Nottingham indeed, but Jof a heres fac- 
Mere determined by the maſter of the Rolls, or ſome er 
judge fitting for him, becauſe lord Nottingham had deter- be applied in 
mined It expreſsly contrary in a caſe before, which was the — 21 

l caſe where a bers factus had this determined in his 1 
pour, that perſonal aſſets ſhould be applied in exoneration. the whole real 
Vide x Ch. Caf. 223. Hayes againſt Hayes. But this was eſtate, 


i the caſe of a hæres factus of the whole real eſtate, 


The firſt caſe where it was determined in favour of a Pockley verſus 
tniſee of part of the real eſtate only, was the caſe of 7 o*KI*y, was 
Popley ver ſus Popley, as it is called in 2 Ch. Caf. 84. but in ſtance, where 
n. 36. Pockley verſus Pockley. I need not mention it was deter- 
ny more caſes, for the opinion of this great man (lord _ 1 = 


eſtate only ; and 
lord Nottingham's opinion has been followed ever lance, 


By the will in the preſent caſe the land is given to the The land is gi- 
nie the deviſee, which muſt mean effectually; for if given g TTY 


fibjet to the mortgage, the whole benefit will be drawn mean effectual- 
fom the deviſee, and rendered ineffectual. ly, for if ſub- 


2 ject to the mort - 
gage, it is an ineffectual deviſe. 


Now if the deviſee is intitled to be exonerated; ſuppoſe A 
here are ſimple contract creditors, and a ſpecialty creditor bauſt the perſo- 
ls the mortgagee in this caſe is) exhauſts the perſonal — ern wag 
Mets, have not the ſimple contract-creditors an equity to ditors ſtand in- 
fand in his place, and to come upon the real aſſets, and is heir place, and 


not the conſtant courſe of this court? 3 


lt is agreeable likewiſe to the reaſon and equity of the 
haute againſt fraudulent deviſes, which leaves it in full 
dre againſt the heir at law. 


In the laſt place, I think this opinion will coincide intirely 
dich the intention of the teſtator, 


Here comes in the objection of the moſt weight on the 
Fart of the plaintiff, that this is plainly an eſtate deviſed = 
mh a lien upon it, which ſhews the teſtator meant ſhe [ 437 Þ 
bould take it cx-2 onere, ſo that at leaſt it may be ſaid in 
Hour of the plaintiff, there is intention againſt intention. 
But if an inference ſhould be drawn from a teſtator's mort- 
ing particular lands, and deviſing them ſo mortgaged, 
lat he intended theſe very lands ſhould be liable in the 
of the deviſee to this burden, that would equally 
wid againſt perſonal aſſets, being firſt applied; and it is 
# Vox. II. 3 N the 


— — ͤ³!1 , , , ere 


45² Caſes argued and determined in ibe 


the conſtant direction of this court, that the mortgaged 
eſtate ſhould be conſidered only as a pledge for money ; but 


as to the proper application of the funds for payment 
that debt, it is left juſt as it was before. * 


It is equal to the creditors to go firſt againſt the land 
deviſed ; and if the court would in that cafe conſtrue it in 
favour of the deviſee againſt the heir at law, where by cir- 
cuity the ſimple contract-creditors ſtand in the place of the 
N then what reaſon can be aſſigned why the deviſe 

ould not have the benefit directly againſt the heir at lay? 


Clifton verſus Burt, 1 P. Vins. 678. one died indebted 
by bond, who by his will had given a legacy of 5ool. and 
deviſed his freehold lands to B. in fee, leaving a perſond 
eſtate ſufficient 'only to pay the bond; the legatee ſhall nu 
ſtand in the place of the bond-creditor to charge the land, » 
in regard the land is ſpecifically deviſed ; otherwiſe, if en 
land had deſcended to the heir, fl 

b 
d 
b 


D A 


= => 


= 


Content re- This caſe proves that even general pecuniary legatees are 
— ee. to be preferred to an heir at law, much more a ſpecific de- 
ferred toan heir viſee of land, and this too is analagous to the rule of lay; 
ut law, a ig ie. for every deviſee is in nature of a purchaſer, and ſo lid 
gate of land, down in Harbert's caſe, 3 Co. 12. J. that the heir ſhall 
or it is a rule not have contribution againſt any purchaſer, although i» 
rw 9. .. ret veritate the purchaſer came to the land without any 
zu nature of a valuable conſideration, for the conſideration of the pur. 


purchaſer, chaſe is not material in ſuch caſe. 


In the ſearch I ordered to be made for precedents, there 
is but one caſe which is like it, and that indeed comes very 
near, Serle verſus St. Eloy, 2 P. Vins. 386. heard before 

One deviſes his fir Joſeph Jekyll, January 25, V5.4 One deviſes his lands 
— in D. to A. (his couſin) an infant at her age of twenty- 
an infant, az one, ſubject to the incumbrances thereupon, and the rents 
twenty-one,ſub - during her infancy to be paid to her father, and deviſes al 
Jett to the n= his other lands to truſtees to pay his debts. 


therein, and all 


his other lands he infant the deviſee inſiſted, that the mortgage upon 
10 truſtees to her eſtate ought to be diſcharged out of the perſonal efiate; 
pay debts: fir. and if that was not ſufficient, then out of money ariling 
Joleph Jekyll by ſale of the truſt-eſtate. 


L438] The defendant, the heir at law and reverſioner, infiſted, 
Al Stone to be that the mortgage was to be paid off out of the rents and 
deviſed to the plaintiff whilſt he ws 


paid off out of profits of the 
money ating under age. 


dir 
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$ gr ſoſeph Jekyll was of opinion, that the debt by mort- by ſale of the 


on the plaintiff's eſtate is part of thoſe debts which 8888 
ire to be paid off out of the money ariſing by ſale of the bill had ſubmit- 


uſt-eſtate : and though the infant by her bill had ſubmit. <4 to diſcharge 


ted to pay it off, yet he faid he mult take care of the in- — 9-4 
fant, — dire the bill to be amended. cellor King he 


a affirmed the 
This cauſe came on before lord chancellor King, on an decree, 


from the Rolls the 28th of May 1728, who after 
wo days hearing affirmed the decree. | 


I have done with the caſes, and ſhall now take notice of 
the obſervations of the council on both ſides. 


The firſt obſervation was on the part of the plaintiff. 
That this doctrine would extend to level all deviſes ; for 
xcording to this rule, if a teſtator ſhould have mortgages 

different eſtates for different ſums, and deviſes thoſe 
eſtates to ſeveral perſons, a deviſee of the eſtate which 
has the largeſt mortgage upon it, and leaſt in value, would 
te intitled to come upon the other deviſees for a contribu. 
ton, But this is not warranted by the caſe of Carter 
verſus Bernardiſton, x P. Vins. 505. 


The other obſervation was on the part of the defendant, The election of 
that if ſhe was not intitled to have the eſtate deſcended ap- the creditor to 

pled to diſcharge the mortgage, it would have this conſe- fiel ett“ 

quence, that if the mortgagee ſhould bring his action againſt the real 

wanſt the heir, and recover, which he might certainly do, g perional 

the heir would then be intitled in this court to have fatis- 898 
tion againſt the land deviſed, as originally ſubject to the ſhall ultimately 
e. And this is rightly argued ; for it is admitted Þ< the fund S 

that the election of the creditor will not determine what cheek, 

ſtall be ultimately the fund which ſhall be charged. It 

would be a moſt abſurd conſequence, if the heir at law 

ſhould in this caſe draw away from the deviſee the benefit 

which the teſtator meant to give her by this deviſe, by 

making her bear the burden contrary to the teſtator's in- 

tention ; and at the ſame time take beneficially himſelf, 

when the teſtator clearly intended to give away the whole 


from him, 


Theſe are the reaſons which induced me to alter my 439 

Opinion, and I am not aſhamed of doing it; for I always es ond. 
thought it a much greater reproach to a judge to continue 5, „ 
I his error, than to retract it. tinue in his error 
than io retraFits 


3N 2 I might 


—— — — 


454 | Caſes argued and determined in the - 


I I might at firſt be influenced by the ance of 
ſhip in this caſe on the part of . 
the — — or . But the rule of a court of equity in marſhalling of aſſet 
alfets is of ſuch is Of great conſequence to the practice of this court, and 
conſequence to ought to countervail any arguments of hardſhip to particy. 
the practice of lar perſons ; beſides, upon mature deliberation, I do ng 
it ought to think the caſe of the heir at law ſo hard as I did before 
— ny becauſe it was not the intention of the teſtator that the heir 
* nn. ſhould take any part of his eſtate; and it was a mere ac. 
ticular perſons, Cident threw a part upon him, videlicet, the ignorance g 
the teſtator, that it was neceſlary after purchaſing in the fe 
of theſe eſtates per auter vie, to republiſh his will to make 


them paſs to the defendant the widow. 


Upon giving this caſe all the conſideration that I am ei. 
pable of, I think the former decree ought to be reverſed to. 
tally as to this point: and accordingly directed an account 
ſhould be taken of the real aſſets deſcended upon the heir, 
and applied to pay off and exonerate the mortgage upon 
the eſtate deviſed to the defendant. 


C41 280, Ryves verſus Coleman, November 3, 1742, upon excp- 
tions at Lincoln's-Inn Hall. 


HE plaintiff brought a bill againſt the defendant, as 
adminiſtratrix of her huſband, for an account of his 
The court had aſſets. The court decreed an account againſt her, and re. 
decreed ang. ſerved all future directions till the cauſe came back upon 
count againlt g : 

the defendant, the maſter's report, but intereſt was not reſerved. 

of the aſſets of 

her huſband, as his adminiſtratrix after his death; ſhe took all his goods and ſtock in trade, 
and carried on the ſame buſineſs ; the maſter reported 1 gool. due to the plaintiffs upon a ba- 
lance of accounts, who inſiſted on intereſt for that ſum. Lord Hardwicke held, that thit 
being a demand on ſimple contract, and the adminiſtratrix not having yet ſold the goods, her 
only fund for raiſing money, ſhe ſhall not be charged with intereſt on the 1400l. 


The defendant, after the death of her huſband, took all 
his goods and ſtock in trade, according to the appraiſed 
value, and has carried on the fame buſineſs, but has not 
ſold off all the goods. 


The bill was brought in 1740, within fix months afte 
the huſband's death; the defendant put in her anſwer im- 
mediately, and the cauſe was heard in 1741, in leſs than 
two years from the filing of the bill; ſo that ſhe was guilt) WW! 
of no delay. | | 


U 440 ] The maſter reports 14007. due to the plaintiffs upon 1 


of accounts. It came on now before lord — 


** 
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vr further directions; when the plaintiff's council 
1 on intereſt for the ſum of 1400/. reported due by 
. maſter to the plaintiff, The defendant objected, firſt, 
no intereſt was reſeryed by the decree, and therefore, 
the courſe of the court, it could not now be made a 
(I of judgment ; and, ſecondly, if it had been re- 
red, yet the defendant was not chargeable with intereſt 


q this caſe. 


Lord Chancellor, I am of opinion, that generally no Though there be 
Lereſt can be allowed, where it is not ordered or reſerved 9 

the decree ; but notwithſtanding there is no particular intereſt by a de- 
wervation of intereſt by a decree, yet there is a diſcretio- cree, yet there 
ay power in this court to allow intereſt upon ſpecial cir- u ee 
umſtances ; as where the demand in it's nature carries in- n a. 
get, as a bond, &c. or where it appears that the admi- low it, upon 
tor has made intereſt of her inteſtate's effects, while 1 
ſuit has been depending. But nothing of that kind 

pears in this caſe ; and the plaintiff's demand being only 

won ſimple contract, and the defendant having no other 

means to raiſe the money but by ſale of the inteſtate's 

mods, which are not yet ſold, there is no pretence for 


tkarging her with intereſt upon the 1400/. 


N 


Stonehewer verſus Thompſon, November 8, 1742. Casr 281, 
[JEORGE HITCHCOCK, in 1693, confeſſed a G. H. in 1693, 


judgment, and at the ſame time there was a defea- —— "I 
nee executed, by which the judgment was not to take not te take 


was not to tak 
tee till after the death of a woman, who did not die till place till after 
1726; the eſtate, ſubject to this judgment, deſcended e death of a 
tom the anceſtor to the heir John Hitchcock, who mort- Heng i =, 
pes it to the defendant "Thompſon, and likewiſe another the eſtate ſub- 
thte of his own: the mortgagee had no notice of the J*& to mis jugs; 
pdement at the time: the heir becomes a bankrupt in «, J. H. who 
721, five years before the woman died, on whoſe death mortgaged it to 


* . . the defendan 

ſe judgment was to take place: the defendant is appointed n in 1921. 
£ became a bank - 

rupt, hve years 

bre the judgment was to take place. Lord Hardwicke held, the repreſentative of the 

ment creditor, and not the aſſignee under the commiſſion, is intitled to redeem the 


Aogage, and to have the eſtate of G. H. exonerated out of J. H.'s eſtate, if ſufficient, 


The repreſentative of the judgment-creditor has brought L 441] 
is bill to redeem the mortgage, upon payment of princi- 
xl, intereſt and coſts. | 


The queſtion is, as there was no actual elegit taken out by 
lt judgment-creditar before the commiſſion of bankrupt- 
| cy 


—— — ——— ————— ä K — 


the conſtruction 


Jointenants, ** Elizabeth Sayer and Ann Pace, and their aſſigns, to 


456 Cafes argued and determined in the 
cy iſſued, Whether the aſſignee under the commit, 
redeem the mortgage, or the Judgment-creditor * 


Mr. Murray, for the plaintiff, cited ſir William Har. 
bert's caſe, Co. 3. Rep. 12. Sir William Jones 88. Dy 
81. to ſhew that the heir is chargeable only as tertenan 
and therefore the perſon who claims under the Judgment 
is not a creditor of the bankrupt. 


Lord Chancellor. The judgment-creditor is intitled t. 
redeem the whole, for it muſt be intire, and to have th. 
_ eſtate of George Hitchcock exonerated out of the efate c 
John Hitchcock, if John's is ſufficient. As to the point 
which has been laboured, in order to make this perſon 
come in as a creditor under the commiſſion of bankruptcy, 
there is nothing in it, If it had been merely a bond-cre- 
ditor from the anceſtor, there might have been ſome co. 
Jour to inſiſt upon this under the ſtatute of fraudulent de. 
viſes, becauſe that act makes it a debt againſt the heir 
himſelf, as well as the anceſtor. But it is intirely different 
here, as this is a judgment which is a lien upon the land, 
g fortiori a lien upon the lands in the hands of the aſſignee 
under the commiſſion, who ſtands only in the place of the 
bankrupt. 


As it is the beſt way, I ſhall decree the eſtate to be old, 
and the plaintiff to be paid in the firſt place. 


— . = > r 5 FP OS. e 


Casz 2382, Sheppard verſus Gibbons, et aP, November 1 3, 1742. 


Lord Hard- T HE queſtion in this cauſe aroſe on the words of John 
— Bet Bromwick's will, who being ſeifed in fee of a free- 
in this will of hold eſtate at Perry Barr and Great Barr, in Staffordfhire, 
the words, as June q, 1711, made his will, „and thereby deviſed to 
25 25 2 « Thomas Lacy and Joſeph Gibbons, their heirs and 
that the fiters © aſſigns, the lands afore-mentioned, in truſt, that the 
Would take as (4 ſaid Lacy Gibbons, and the furyivor, and his heirs and 

d nor as ©* affigns, ſhould permit his threę fiſters Mary Rudge, 


mon, and not as 


— 


& hold and enjoy the ſaid premiſes, and to receive the 
[ 442 ] t rents thereof to their ſole and ſeparate uſe, as they 
4 ſhould appoint, notwithſtanding their coverture, to the 
cc intent that the ſaid three huſbands might have rages 
6 to do with the faid premiſes, or the rents thereof; 2 
<« as his faid ſiſters ſhould ſeverally die, he gave wt 21 
c miſes to their ſeveral heirs, with a proviſo for the trutices 
4 to demiſe and ſet the ſaid premiſes during his ſiſters lives, 


<< but to permit them and their heirs to receive the ren 
: « thereof; 


Time of Lord Chancellor Hardwicke: 


# thereof ; that in regard his perſonal eſtate would not be 
n a 6.gcent to pay his debts, legacies and funeral charges, 
« therefore the teſtator directed that Thomas Lacy and 
H, joeph Gibbons, and the ſurvivor of them, and the 

be of ſuch ſurvivor, ſhould fell and diſpoſe of ſuch 
« part of his faid meſſuage, lands and tenements, and of 
« the freehold and inheritance thereof, by ſale or mort- 
« page; or by ſale of any timber growing thereon, as they 
ſhould ſee Occaſion; and with the money thereby ari- 
led tu * fing, to fatisfy all and ſo much of his debts, &c. as his 
e thi « rerſonal eſtate ſhould not amount to pay.” 


He appoints his three ſiſters executors, and ſoon after 
erſon WY ed, leaving them, together with the plaintiff, the ſon of 
Hleanor- Sheppard, another of the teſtator's ſiſters, who 
On the 23d of Jan 1712, Mary Rudge died, lea- 
ing iſſue 47 ane? Rudge: her IS ughter and 
har; Ann Pace is alſo ſince dead, and the defendant is 
1 her fon and heir. Elizabeth, the wife of the defendant 
nd, Ser, in her lifetime, joined with her huſband in levying 
ye i% and the deed to lead the uſes has veſted a truſt- 
late in fee in the huſband, of her third part: ſhe died 
vithout iſſue on the 7th of Auguſt 1737, leaving the de- 


iſue of her three ſiſters, her co-heirs at law. The plain- 
tf has brought his bill againſt Gibbons, the heir of the 
furviving truſtee, to be let into poſſeſſion of a third of the 
tellator's eſtate. 


The firſt queſtion was, Whether the deviſe to Lacy and 
Gibbons, and their heirs, to hold to them and their heirs, 
8adeviſe of a bare truſt to them in fee of the whole in- 
heritance in the eſtate, or whether the uſe of the whole 
uheritance executed in the three ſiſters ? 


Or whether, ſecondly, the deviſe to the truſtees gave 
them a legal eſtate only for the lives of the three ſiſters, 
upon the truſts in the will, ſo that the remainder, limited 
their reſpeRive heirs, muſt veſt in them as purchaſers ? 


Mr. Harvey, for the plaintiff, in order to ſhew that the 
mention of the teſtator ſhall prevail over the law, cited 
Boraſton's caſe, 3 Co. 19. a. Backhouſe ae Wells, 
Hill. 12 Ann. B. R. before lord chief juſtice Parker, &c. 
King verſus Melling, I Vent. 225. 


And 


457 


kndants Rudge and Pace, and the plaintiff, as being the 
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and as they Hall ſeverally die, I give the premiſes to ther 


£444 b 


for life, and to 
the heirs of his 
body, unites 
the two eſtates 
ſo as to make 
the firſt taker 
tenant in tail, 


Cuſes drgued and determined in te 
And to ſhew that the words heirs of the boch, wi 
heirs males, have been conſtrued words of purchaſe or 
words of limitation, as they ſupport the intention of the 
teſtator ; he cited Papillon verſus Voyce, 2 P. / 471, 
Lifle verſus Gray, 2 N 214. 2 Lev. 223, * 


And that the doctrine in Shelly's caſe, 1 Cole, though i 
has prevailed in deeds, yet has not been extended to wills, 


| Lord Chancellor. This caſe is ſo very plain, that there 
is no occaſion for hearing the defendant's council, If thisis 
a contingent limitation bor the ſiſters to take by purchaſe, 
they mult either do it, on its being a contingent limitation of 
the truſt, or a contingent limitation of the legal eſtate, It is 
true, the whole inheritance may be veſted in truſtees, and 
yet afterwards there may be a ſpringing uſe, which ſhall de- 
feat the firſt limitation of the legal eſtate, ſo that they can 
Hever unite to make one eſtate of inheritance, but ſhall con- 
tinue ſeparate. But conſider this caſe ; the firſt limitation 
was to truſtees and their heirs, and if you ſhould make this 
conſtruction, that the truſtees had only a contingent legal 
eſtate, defeaſible upon the death of either of the ſiſters, then 
what would become of the ſubſequent truſt in the ſame 
truſtees, for the payment of debts ? 


Therefore the whole legal eſtate muſt be conſidered 
as originally in the truſtees. 


'Then the queſtion will be, What kind of truſt this is? 
ere is no colour in the world to ſay, that the teſtatot 
created this truſt to put the inheritance out of the ſiſters, 
but his meaning was only to prevent the huſbands from in- 
termeddling. It is true, the word heirs may be made 
words of purchaſe, but then they muſt be very particular; 


ſeveral heirs, which are the words here, and have never 
been held to make the heirs purchaſers, 


Suppoſe a man ſhould deviſe to A. for life, and to the 
heirs of his body, would not the court unite the two eſtates, 
ſo as to make the firſt taker tenant in tail ? Then the plan 
meaning of the words, as they ſeverally die, &c. is, that 
the ſiſters ſhould take as tenants in common, and not 3s 
jointenants. 


Upon the whole, a clearer caſe could not come before 


the court ; and therefore I muſt affirm the maſter of the 
Rolls's decree, | Miss 


nm ]—!Qͤ ! ö 
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* Ui Lanoy verſus the duke and dutcheſs of Athol, No- Gas » 183.4 
the vember 13, 1742. 


7 ORD Chancellor. This cauſe comes after a great * being . 
length of time, but that is no objection, as the plain- [coding in the 


2 it tif was an infant, and is anly naw juſt of age. caſe of 1 2 

5 WE age, the rea 

ls, Two things which have been mentioned, may be laid efiate is conk- 

dee ut of the caſe. Firſt, That it appears there was ſome pigdge, add the 

i ſuprize upon the court. Secondly, That things were not perſonal liable 

„nn but che rae has 
0 


[ have read over the copy of the decree, and it does not never been care 
to me, that the material things were before the tend it to a 


and court. And the ſame points were inſiſted then as are now : proviſion in a 
ww nd therefore I cannot impute any improper management ſettlement, 


to the cauſe, in order to prejudice the infant. But, how- 
ever, if the court ſhould have erred in their judgment, the 
plaintiff is intitled to have it ſet right. 


The firſt objection to the decree is, that there is no di- 
recon given for the payment of the dutcheſs of Athol's 
ears of 500. per ann. nor the arrears of 80l. per. ann. 
charged on the real eſtate, for the plaintiff's maintenance 
— bog minority, It appears that the real eſtate falls 
rery ſhort of anſwering all the charges upon it; and there- 
fore the plaintiff's council infiſt, ſhe is intitled to have theſe 
&fciencies turned upon the perſonal and copyhold eſtates 
belonging to the late Mr. Lanoy her father; becauſe there 


rs, 82 covenant in the marriage ſettlement, that in caſe his 
in vie ſhould ſurvive her huſband, then his heirs, executors, [ 445 1 
de &, ſhould pay the 5ool. per ann. to his wife, clear of 


eyery thing except the land-tax. But though there is this 
covenant, it is truly ſaid by the defendant's council, that 
the perſanal aſſets are nat the original fund charged, and in 
lat reſpect differs from a mortgage, or any other incum- 
irance, for there being a borrowing and a lending in the caſe 
cf a mortgage, the real eſtate is conſidered only as a pledge; 


1 ad the perſonal eſtate, which is the natural fund, is liable 
at n the firſt place; but this rule has never been carried ſo far 
_ #10 extend it to a proviſion upon a ſettlement, Then 


wnlider this upon the firſt ſettlement, which was in conſi- 
Gration of marriage, and is a good one, though the wife 
ht no fortune at the time: Mr. Lanoy creates a 
of 500. per ann. upon his real eſtate, as a jointure 
for his wife, and ſubje& thereto, to the heirs-males of his 
body, and in default of ſuch iſſue, to his own right heirs. 


Vor. II. 30 Suppoſe 


60 


band and wife levy a fine, and make a new ſettlement, the 


portion of 6000). for daughters, whether any ſons or not 


[ 446 ] 


old, which in the courſe of nature ſhe may do. 


tiff is a daughter and a child, and in this court conſidered 


Caſes argued and determined in the 


Suppoſe a much ſtronger cafe than the preſent, thy 
there had-been a ſon, who would have taken per {ons 
dont under the ſettlement ; and yet would he have had th, 
real eſtate diſincumbered out of the perſonal ? There is 1, 
pretence to ſay he would; there never was nor ever will he 
ſuch a decree ; @ fortiori the plaintiff is not intitled to i 
under the firſt ſettlement,” as ſhe takes only as heir at law, 


Conſider it next under the ſecond ſettlement ; the huf. 


limitations of which were, to himſelf for life, and to his 
wife for life, then a term of two hundred years to raiſe 1 


and ſubject thereto, to the heirs of the body of the huſband 


Under this ſettlement, what ground has the plaintiff t 
have the real eſtate diſincumbered out of the perſonal ? She 
does not, in the firſt place, take as a purchaſer, for it is 1 
ſettlement after marriage; there is no limitation to the fir 
and every other ſon, no limitation to the heirs of their tuo 
bodies; but a general limitation to the heirs of his body, 
Now, by virtue of this ſettlement, if Mr. Lanoy had fur. 
vived his wife, and married again, it would have gone to 
the eldeſt ſon of his ſecond wife, and not to the plaintiff, 
But ſtill I am of opinion, there is an equity for the plain 
tiff, and that is in reſpect of the 60001. portion. 


By the firſt ſettlement, there is no proviſion by way df 
portion at all ; then afterwards comes this great acceſſion of 
fortune to the wife, from her father Mr. Frederick. Sup- 
poſe Mr. Lanoy was intitled to this addition in his on 
right, or in the right of the wife only, he was either way 
juſtified in making the ſecond ſettlement. Now the plain- 


88 


in the nature of a creditor for the portion. If that be ſo, 
What will be the effect of it in equity? By the maſter's 
ſtate of the account, there are great arrears of the 500. 
per ann. jointure upon the wife, and likewiſe of the 80. 
per ann. maintenance for the plaintiff, almoſt a deficiency 
of 4000/. which muſt run on as a burden upon the inhen- 
tance, and, as has been truly ſaid, it muſt exhauſt the in- 
heritance, if the dutcheſs of Athol ſhould live to be ver 


| The dutcheſs has two funds, real and perſonal aſſets, t? 
anſwer her demands; the plaintiff has only one. 
| It 


Time of Lord Chancellor Hatdwicke. abt 


Ivitnot then the conſtant equity of this court, that if a fa creditor hat 
editor has two funds, he ſhall take his ſatisfaction out of 7 tunds, be 


| . ” > ſhall take hi 
> is no that fund upon which another creditor has no lien. ſatisfaftion out 
will be | | of that upon 
] toi which another creditor has no lien, 
lay, Suppoſe a perſon, who has two real eſtates, mortgages A perſon who 


oth to one perſon, and afterwards only one eſtate to ene 


dub, ſecond mortgagee, who had no notice of the firſt ; the io a, and - od 

N the court in order to relieve the ſecond mort „ have direct- wards one of 

20 ed the firſt to take his ſatisfaction out of that eſtate only 2 1 B. 
4 which is not in mortgage to the ſecond mortgagee, if that take his ſatisfac« 


i ſufficient to ſatisfy the firſt mortgage, in order to make tion out of that 


dand | | which is not in 
room for the ſecond mortgagee, even though the eſtates mortgage to th 
e ended to two different perſons. (cond mores 
0 , thou 
She | eſtates deſcend to two different — 
1 : 
| 6a And therefore I am of opinion, that fo far as will ſecure 80 far 2» will 


the plaintiff her 6000/. fortune, ſhe ought to be conſidered 8 


tw — * = 
oh 3 2 creditor, and intitled to turn the dutcheſs upon the the court conſi- 
u. copyhold and perſonal eſtates. Jared her as © 


creditor, and 


intitled to turn her mother on the copyhold and perſonal eſtates, 


There is a very ſtrong caſe of a portion, in the caſe of | 44 
Reeve verſus Reeve, 1 Fern. 219. and 2 Ventr. 363. [447 1 


where the court proceeded upon the ſame foundation as I 
do now *. | 


The next conſideration is as to the 80. yearly mainte- 
nance, There is no ground, as it ſtands only upon the 
ſettlement, to ſay, it can be a charge upon the perſonal 
eſtate. But then it may be likewiſe put upon the ſame 
foot as the portion; for, as to compelling the mother to 
maintain her daughter out of her own eſtate, it will be 
doing too far, and therefore I ſhall lay that out of the caſe. 


The utmoſt this court does, is in the caſe of an elder The court, in 
brother, where it directs the maſter to make a larger pro- oo Jap wer 
von for him, that he may be enabled to maintain his „ill direct che 


Cw. 


i. — 


A. charges lands in D. with a portion for a daughter by a firſt venter, 
ind then marries, and ſettles part of theſe lands for the jointure of a ſecond 
wife, who has no notice of the charge. 

A. believing the portion would take place of the jointure, by will, gives 
oiher lands in lieu thereof, 

The wiſe, by combination with the heir, refuſes to accept the deviſe, 
Decreed, the daughter ſhould hold the lands given under the will to the 
Vibe, till her portion was paid. Reeve verſus Reeve, 1 Vern. 219- 


30 2 younger 


462 Caſes argued and determined in the 


| miſter to make younger brothers as he is the head of the family, and i, 


ſion for him, r 
that he may be able, as the head of the family, to maintain the younger, 


I think theſe are all the points, except the ques; 
which relates to the ſtock and rr 
joint names of the huſband and wife at Mr. Lanoy' 
death, Mr. Lanoy married his lady at a time ſhe had 0 
portion, and made a ſettlement upon her in conſideration 
of marriage only. | 

By the determination of the queſtion in Frederick ver 
Frederick, 1 P. W. 710. the dutcheſs of Athol . 
intitled to a fifth of a fifth of the father's cuſtomary eſtatt; 
ſo that, by virtue of the decree, ſhe was let into a very 
great fortune, which was directed to be paid to her only; 
but the ſtock, notwithſtanding, was transferred to the 
huſband and wife ; if nothing more had been done, the 
huſband to be ſure might have diſpoſed of it as he pleaſed; 
but if he made no alteration, would certainly have 
been intitled to it on the foot of the transfer. 


But it does not reſt there, for the ſecond ſettlement was 
made afterwards, reciting, that Mr. Lanoy, in the right 
of his wife, being become intitled to Exchequer annuities, 

{ 448 J and money to the value of 1600/. the limitations under it 
are in id tail, and proviſions for daughters. 


Mr. Lanoy dies in the life of the wife, leaving the 
ſtocks and annuities unaltered, which in law is conſidered 
as ſurviving to the wife. 


But, by the plaintiff's council, it is inſiſted, that though 
in point of law it ſurvives, yet by the equity of this court, 
the huſband, in conſideration of the ſecond ſettlement, is 
become a purchaſer. But, upon looking into the caſes, 1 
own I cannot carry it ſo far as to take it from the mother 
_ give it to the daughter, as the perſonal eſtate of the 


The wife's por- I believe, where the ſettlement made by a huſband has 
1. not been adequate to the wife's fortune, the court has, 
huſband, tho Notwithſtanding, decreed that he ſhall have her portion: 
he bes not made but then all theſe caſes are upon ſettlements before mar- 
9 1 riage, and I cannot find it ſo determined where it is a vo- 
where che ſet - luntary ſettlement after marriage. 
tlement was be- 

fore marriage; otherwiſe on a voluntary ſcttlement after marriage. 


Then 
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Then apply thoſe authorities to the preſent caſe, The 

ſettlement was upon a very great acceſſion of for- 
ne to the wife, after ſhe had been married ſome time, 
bat is by no means adequate to the addition; for there is 
thing new under this ſettlement, except the proviſion 
br the daughter's fortune; for the jointure to the wife is 


tore, Now, the proviſion for the daughter has nothing 
do with the general rule of a ſettlement equivalent to 
the fortune the father had with the mother. What I go 
is this, that here was no contract on the part of the 
nie; ſhe was incapable of contracting herſelf, neither had 
he a father or guardian to contract for her. 


ay If there had been any application to this court, with re- 
ly; gd to the ſecond ſettlement in Mr. Lanoy's lifetime, they 
the WW vould have directed the maſter to ſee if the huſband had 
* made an adequate ſettlement; and the court would have 


med the wife, who was of age, by way of analogy to 
paſſing the fine, whether ſhe conſented her fortune ſhould 
de ſettled in this manner? and then the wife would have 
deen bound by ſuch conſent and agreement. 


But to fay that ſhe is bound, without the intervention 
of this 98 or without her own agreement, is carrying 
it too far. 


The caſe of * Adams verſus Cole, before lord Talbot, 
x indeed a very ſtrong one; but then it was a ſettlement 
made after, upon an agreement before marriage; and lord 
Talbot laid the ſtreſs altogether upon it's being the expreſs 
zreement of the parties; and for that reaſon decreed for 


the repreſentative of the huſband againſt the repreſentative 
of the wife. 


But in the preſent caſe the wife was incapable of con- 


* > 


deal ſtronger is, that it may be collected from the tranſac- 
ons themſelves, that it was the intention of the parties the 


— — 


he fame, and is no greater upon the huſband's eſtate than 


_—_} 


— „ 


3 . upon marriage (in conſideration of his wife's fortune com- 
med at 300l.) a 
* 100l. by will in his lifetime; that if ſhe ſurvive, he is to leave 

200l. 1 204y plate, &c, Part of her fortune was a bond of 200l, 
The huſband dies, having made his will, and the plaintiff reſiduary legatee, 


wh, not recovered this 2001. duc on the bond ; then the wife dies : this 
ond ſhall go to the repreſentative of the huſband, he being à purchaſer of 
it by the ſettlement on her. Adam verſus Cole, Caf. in Eq. in the time of 
«Ke chancellor Talbot 168. 

dutcheſs 


ces to yearly payments to her ſeparate uſe, that ſhe may 
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acting, being under coverture: and what makes it a great 


464 | Caſes argued and determined in the 
dutcheſs ſhould have this money: for Mr. Lanoy bai 
the power over the property of the wife, was a very w 
cient conſideration for what he has done for the wife on 
the ſecond ſettlement.” And yet he has ſuffered it to ard 
unaltered all his lifetime, and even after his death; then 
why ſhould the court take it, contrary to the intention of 
the teſtator, from the mother and give it to the daughter 


Therefore I muſt decree the maſter to ſee what is dus 

for the plaintiff's arrears of maintenance, and if morts:, 

ing or ſelling the two hundred years term ſhall not be fuf. 

cient to ſatisfy the arrears and the 600. then the maſter 

| to take an account of the perſonal and copyhold eſtates of 
| Mr. Lanoy, that the plaintiff may be ſatisfied there, if the 
| real eſtate ſhould not be ſufficient. 


Carr 284, Clayton ver/us Cookes, November 15, 1742. 


| A BILL brought by a lord of a manor againſt copy: 
holders, to compel them to come, and be admitted 
tenants. 


After procla- Lord Chancellor. A lord of a manor cannot bring : 
mations made, bill of this Rind, but has his remedy at law by making 


and ſo many 


court days, if Proclamations ſo many court days; and if the copyholder 
the copyholders do not come in, he may ſeize upon their lands; or if they 
do not come in, ſhould be infants, a new act of parliament, ꝙ Geo. 1. c. 29, 


. fec. 1. has chalked out a method how he ſhall proceed. 


To 504 If indeed there had been any confuſion ariſing from 


copyhold lands being blended together, the lord might 
have brought a bill of diſcovery to aſcertain the lands, But 
as it is not pretended in this caſe that there is any confi- 
ſion of lands, the bill muſt be diſmiſſed with coſts. 


S>X* ST. 


— Wo 


Casz 283. Knotsford verſus Gardiner, November 17, 1742. 


T —— queſtion in this cauſe aroſe from the following 
| will: 


- C. ſeifed of © John Colcheſter, ſeiſed in fee of ſeveral freehold land, 
Nee and pol. and poſſeſſed of ſeveral leaſehold lands in the ſame poril, 
ſeſſed of ſeveral deviſed in the following manner: © I give, deviſe and be- 
. 8 — unto Martha my wife for life, all my eſtates in 
for life all bis Longdon, &c. and after her deceaſe, I give, deviſe and 
eſtate in Long- ** bequeath the afore-mention2d eſtates to my daughter 


gon, and afier Ann Colcheſter and her heirs for ever. Item, 1 Hie 


. "aun .a> > =* 2 — 


and 


4 


Time of Lord Chancellor Hardwicke. 


& chattels, and all other things not before bequeathed ;** 


465 


and bequeath unto my wife all my goods, cattels and bequeathed the 


aforementioned 
eſtates to his 


fe On ” - | e * 
ile gave all his goods, cattels and chattels, and made her ſole executrix : ſhe 
ſtand op * — had the plaintiff by her ſecond huſband, who inſiſted that by the deviſe 


a his mother 
Tolle a trial at law to aſcertain this fact. 


che ſometime after her huſband's death married again, 


Cue nd had the plaintiff by the ſecond huſband, who infiſts 

rb by the deviſe to the wife of the reſidue, the leaſehold 

4 knds paſſed to her, and claims as the executor of his mo- 
er 


her, who was the executrix of John Colcheſter the teſta- 
br; for he fays, that as there are freehold and leaſehold 
both, that nothing but the freehold paſſed to the defendant, 
de daughter of the teſtator, being ſufficient to anſwer the 
word eſtates in the will. X 


Mr. Murray for the plaintiff cited the caſe of Roſe ver- 
ſu Bartlet, Cro. Car. 293 pl. 3. Hil. 8 Car. B. R. to 
bew that if words are uſed applicable to both, it ſhall by 
way of eminence paſs only fee-ſimple lands. 


+ That the word 2/tates is plainly local, and does not mean 
the intereſt in the eſtate, becauſe it is in the plural num- 
ber. 1 Roll. Abr. 613. Piggot and Penrice. Caf. in Eg. 
Ir. 209. Id. 


The limitations here are proper only to the deviſe of a 
freehold eſtate, and therefore the teſtator did not intend to 
pals the leaſehold likewiſe. 


The attorney-general for the defendant. The wife of 
the teſtator had theſe very freehold lands ſettled upon her 
Dp marriage, and to the heirs of the body of the huſband, 


cottage of very ſmall value; ſo that if the conſtruction con- 
tended for by the plaintiff ſhould prevail, then the teſtator 
pves the defendant nothing but what ſhe was intitled to 
before. The circumſtances of this caſe are material; it 
conſiſts but of one farm, and freehold and leaſehold lands 
de blended together in the hands of one tenant, ſo that 
they were not diſtinguiſhable. Now it can never be ima- 
gined that the teſtator meant to mangle and tear the eſtate 
v pieces, in order to give it away from his own child. 


Lord Chancellor. As the facts are not fully before me 
Mon the evidence on either fide, it muſt go to a oy at 
| aw. 


n 1696, and the teſtator has no other freehold but a little 


of the reſidue, the leaſehold lands paſſed. Lord Hardwicke thinking it very 
terial, whetber all the freehold lands were compriſed in the teſtator's marriage-ſettlementy 
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466 Cuſes argued and determined in ile 
a. It is very material whether all the freehold 
comprized in the marriage ſettlement, becauſe if 50 ae 
. 4 the teſtator then has given'the defendant nothin but whe 
K ſhe had before, if the conſtruction the plaintifP council 
contend for ſhould prevail. | 


Mere, If there ſhould be only leaſchold eſtates in the pai 


ates to A. And the teſtator deviſes all his eſtates to A. there i; * 


and has only doubt but the leaſehold will paſs under this deviſe. 
leaſchold, they will paſs, | | | 


— gue _ + But if there ſhould be both freehold and leaſehold, then 
jr years, end it will be a conſiderable queſtion whether any more tha 
geviſcth all hiz the freehold paſſed, ſuppoſing there ſhould be no fettlemeny 


lands, the fee- of the freehold ; for in the caſe of Roſe 2 Bartlet it 


fimple paſs ou- 


ly; and if he Was reſolved, that if a man hath lands in fee, and land 
— a — 2 — devifeth all his lands and tenements, the 
. imple lands paſs only, and not the leaſe for years, 
2 + the And if a man hath a leaſe for years and no fer. ue 
paſſeth, for and deviſeth all his lands and tenements, the leaſe for yea 
— pine + x of paſſeth, for otherwiſe the will would be merely void. 
void. Though in the preſent caſe I have no doubt at all as to 
the intention. of the teſtator, yet the rule of law would 
prevail. 
> ho ut ye Therefore let the bil} be retained for a twelvemonth, 
iſſue, whether and the parties proceed to a trial at law upon this ifſue, 


( 452 ] whether the teſtator had at the making of his will both 
the teſtator had freehold and leaſehold, and in the ſame par iſh ? 


and leaſchold, and in the ſame pariſh, 


Carz 5s, Oldham verſus Hughes, November 20, 1742. 


The wife of the A. BILL was brought in order to have 20,0001. in mo: 
defendant not 8 8 2 ; veſted in 
capable of chane ney, or 20,000/. South-Sea annuities, inv 


ging the nature land, purſuant to articles of agreement for that purpoſe 
of ber ett by The maſter of the Rolls decreed the annuities to be fold 
undercoverture and laid out in land; and the preſent caſe comes upon in 


and unable to appeal from that decree. 


In September 1715, Mr. Deacle upon his marriage 
with Mrs. Deacle covenanted with truſtees that he, bis 
heirs, executors or adminiſtrators, ſhould lay out 20,000. 
in the purchaſe of land, and ſettle it to the following uſes, 
viz. to himſelf for life, then to the intent that his wife 
ſhould receive 8001. a year for her life, as her jointure, in 
lieu of dower, then to his firſt and other ſons ip tail- male, 

| wi 


e 
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þ remainder to his own right heirs. Mr. Deacle died 


1 re 33 without having laid out the money in a purchaſe, 
hk. leaving any iſſue by his wife; his heirs at law were Mrs. 
wa 1 * ſiſter, who was married to Mr. Bourne the 


%fendant, and Mr: Oldham the plaintiff, who was his 
rephew by another ſiſter. Mr. Deaele was a freeman of 
London, and as he died without a child, his widow by 
1s öde cuſtom became intitled to a moiety of his perſonal 
efate; and as to the other moiety, which was the dead 
man's ſhare, and diſtributable, the widow became intitled 


then o one moiety of that, and Mr. Bourne and his wife and 
than . Oldham to the other moiety, as next of kin: how- 
nen ert upon Mr. Deacle's death there was a diſpute between 
et it the widow and next of kin as to the right of adminiſtra- 
2nk don; and upon an agreement it was granted to Mr. 
the WW Bourne and his wife and Mr. Oldham, and articles of 
213, ent upon that occaſion in 1724, were entered inta 
pe, between the next of kin and the widow, who were the 


only perſons intitled to the perſonal eſtate of Mr. Deacle 
wherein it was covenanted and agreed that 20,0007. South- 
dea annuities ſhould be transferred to truſtees, who ſhould 
kll them, and lay out the money in land, and ſettle it to 
the fame uſes as are in the former articles; with this con- 
tngent proviſo however, that if the widow died before the 
was laid out in land, that it ſhould go to Mr. 
ume and his wife, and Mr. Oldham, their executors 
ind adminiſtrators equally, according to their reſpective 
Intereſts ; and by theſe articles Mr. Bourne and Mr. Old- 
ham coyenanted for themſelves, their heirs, executors and 
adminiſtrators, that if the South-Sea annuities ſhould fall 
ſhort to anſwer Mrs. Deacle's annuity of 800/. a year, 
that they would make it good; the annuities were aſſigned 
to truſtees, and one of them laid out 1647. annihilation 
money upon them, to make them up 20,0007. South-Sea 
annuities : Mrs. Bourne died, whereby Mrs. Oldham be- 
tame intitled, as heir, to all her real eſtate; but Mr. 
Journe her huſband contended, that theſe ſubſequent 
aticles had turned the money, which was realized by the 
former articles, into perſonal eſtate again, whereupon he 
came intitled to his wife's ſhare, as her adminiſtrator. 


Lord Chahceltor. As to on moiety of theſe South 
be annuities, Mr. Oldham the plaintiff is intitled to it 
* co-heir to Mr. Deacle, ſubject only to Mrs. Deacle's 
My. B. but upon the other moiety, which belohged to 
Mrs, as the other co-heir, ariſes the preſent 

Vor, II. 12 point, 


2 8 = OT 


757 
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a6 ee argue and determintdin the 
Fe poitit, which is, whether'it is to be conſidered # reich 
perſonal eſtate: if real, it belongs to Mr. Oldham, 2x hes 
nephew and heir at law ; if perſonal; to Mr. Bourne: y 


2 
— 


her Hiiſband. ag Off NOM 
If this queſtion was to be confidered upon the art 
in 1915, before Mr. Deacle's marriage, there — 


no diſpute but that it is to be taken as land; but a queſtich 
now will ariſe upon the foot of the agreement entered into 
in 1924 3 and, upon theſe articles it is inſiſted, that the 
nature of this eſtate is changed; and whether I take it y 
twenty thouſand pounds in money, or ſo much South: 
Sea annuities, articled to be laid ont in land, it is by then 
eonverted into perſonal eſtate, by the agreement of the pu- 
ties; and there is no doubt, but if two perſons are in- 
titled to money which is articled to be laid out in land, 
and conſidered as ſuch, they may agree before the in- 
veſtiture of it, to take it as perſonal eſtate, and it ſhall 

/ go as ſuch to their repreſentatives, provided none of the 
3388 under any incapacity: but I am of opinion, 
that neither Mrs. Bourne was capable of changing the 
nature of this eſtate, becauſe of her being under coverture, 
and unable to contract, nor, ſuppoſing her able to con» 
tract, do the articles import any ſuch change. 


Before Mrs. B. As to Mrs. Bourne's capacity, if this money is to be 
could have al- confidered as real eſtate, ſhe is a feme-covert, and cannot 
_ ES alter the nature of it barely by a contract or deed ; for, 
of deſcent, the to alter the property of it, or courſe of deſcent, this money 
wo muſt muſt be inveſted in land, (and ſometimes ſham purchaſe 
\ckted in land, have been made for that purpoſe) and ſhe may then levy 
and there ſhe a fine of the land, and give it to her huſband or any body 
=P gh elſe : there is a way alſo of doing this, without laying the 
Ea land, and that is, by coming into thi 
given it to court, whereby the wife may conſent to take this money 

| her huſband; or as perſonal eſtate, and upon her being preſent in court 
— being examined (as a ſeme- covert upon a fine is 1 
— % to ſach confent, it binds this money articled to be lad 
take this money Out in land, as much as a fine at law would the land, and 
as perſonal ſhe may diſpoſe of it to the huſband, or any body ele 
n az and the reaſon of it is this, that at law, money fo articled 
10 ſuch conſent, to be laid out in land, i: conſidered barely as money il 
i binds the mo an 24a  inveſtitare, and. the equity of this court 2a 
be laid out in views it in the light of a real eſtate; and therefore this 
land, as auch court can act upon its own 3 82 what 2 — 
as a ent aw at common law can upon land; and if the wife | 
would the land, aid of this court in the manner I have — 
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al att have: changed the nature of this money which, is and Ge might | 
e e, but ſhe cannot do it by deed. px —_— 

e, at liwy money fo at ticled to be laid out in land, is conſidered az money, till an 
hal igyeRitures and equity alone views it in the un of real eſtate, and therefore this court 
an a upon it; as its own creature, and do what a fine at common law cat upon land. 


ks to. the articles in 1724, ſuppoſing the wife under ne Lend Hard- 
Spility, I am of opinion that they do not import any wicke of opi- 
4 tion of this eſtate from real to perſonal for it is there * N whe 
xd, that the twenty thouſand pounds ſhall be transfer. not import any 


l to truſtees, who are to ſell them, and buy land, to be variation of this 


eſtate, from 


to the ſame uſes as in the articles of 1715; ſo far 
qd is, no doubt, to be conſidered as 3 _ ogy 8 
there is a proviſo, upon this contin , that if reed the 
i: widow dies before the money is inveſted in land, that — 1 
hen it hall be divided, and go among the next of kin, — t6 boy 
ker executors and adminiſtrators ; yet, as that contin, lind, io be fet- 
has not happened, and the widow is now living, ue, in the 
original truſt is (till ſubſiſting, for the money to be articles of 17153 
mnfidered as realized ; that being ſo, I am of opinion, there is no 
that the articles have made no converſion of the eſtate from — 1 
el to perſonal, but it ſtill remains realized, whether it is couſdered a 
realked, an 


twenty thouſand pounds in money, or ſo much South- Sea the articles have 


Wnuitics, made 
verſion of the eſtate from real to — 


Another queſtion has aroſe, that, ſuppoſing the fund is The whole pro- 

o be laid out in land, Jets whether the whole produce of N - he 

wenty thouſand pounds South-Sea annuities is to be laid NN to 

qut when ſold, or only the ſum of twenty thouſand pounds be laid out, 

s to be taken aut of the produce, and inveſted in a pur. re- fold, in 

| I am of opinion, the true meaning is, that the 2 | 

whole produce of twenty thouſand pounds South-Sea an- 20,000]. in 

quities aught to be laid out in ſuch purchaſe ; and the * 

eunſtruction Mr. Hand, the truſtee aims at, would not be who — 2 

aſwered, if ** menty thouſand pounds in money was to, '*crelt in the 

| lad out, Mr. Hand infiſts the 20,000: South-Sea an- 1 Page 

duties was ſet apart only as a ſecurity for the twenty thou- they would be 

ſand pounds, and when that ſum, was, raiſed, the reſidue *nvterred to 

ra to be conſidered as part of the perſonal eſtate of Mr, fene 

Journe, But it ought not to be conſidered fo; for all the 41 455 ] 

4 who had any intereſt in the perſonal eſtate of Mr. land "Apt 
le, agreeing that twenty thouſand pounds South Sea ariling thereby, 

Wauities ſhould be transferred to. truſtees, upon truſt to ſell 

and lay out in land the money ariſing thereby, ſub- 

Ft to the eight hundred pounds a year annuity, is a. 

agreement to bind the whole produce of the South- 


annuities; for it is an agreement of all the par- 
3P 2 ties 
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twenty thouſand pounds was to be laid out, and 
ſhould be any ſurplus from the annuities, it will 1 


only have his wife's ſhare, 


inſiſt upon the value of the annuities at the time of the 


Deacle the huſband, Mr. Bourne was intitled to that, in 


the defendant, it is inſiſted, that it ſhould come out of the 
| 1 fund itſelf : and to be ſure it muſt ; for if Mr. Old- 
ham t 


' Cafes argued and determined in the 
ties who were intitled, wherein each agrees to part w; 
his ſhare, and in this they might have one view, wen 
better ſecurity to Mrs. Deacle as to her annuity, and %. 
other, to increaſe the intereſt of the heirs. Va if only 


totally from Mr, Bourne, but it being part of the Mate 
Mr. Deacle, will be diſtributable, and Mr. Bourne wil 


Beſides, this matter has reſted this eighteen years, and 
there being an agreement, by proper perſons, to ſwell the 
—_ of the heir at law, it would be very hard to deprin 

OT if, + | | 


And if I ſhould agree with Mr. Hand, he could on 


tranſaction in 1724, juſt after the fatal year 1720, when 
they were very little above par, ſo that Mrs. Bourne 
ſhare would be very trifling, 


It has been infiſted, that Mrs. Bourne could no more 
agree to turn money into land, than ſhe could land into 
money ; but there I differ, becauſe, as to the ſhare of Mr, 


right of his wite, and had an abſolute dominion over i, 
and he was a party to the agreement ; therefore the decree 
at the Rolls muſt be affirmed, and the articles myſt be 
executed according to the expreſs words, and the whole 
produce of the annuities laid out in land for that purpoſe, 


Another queſtion is, as to one hundred and fixty-four 
pounds annihilation money laid out by one of the truſtees, 
and, to be ſure, he is to have an allowance for it, but out 
of what fund? It has been ſaid by the plaintiff, it ſhould 
come out of the eſtate of Mr. Bourne, or the whole per- 
ſonal eſtate of Mr, Deacle. On the part of Mr. Bourne 


e plaintiff inſiſts that the annuities are to be veſted 
in land, inſtead of twenty thouſand pounds in money, 
he muſt abide by the conſequences of that fund, for if it 
ſhould be reduced, Mr, Deacle's perſonal eſtate is not to 
make good the deficiency of it, for it is only bound to 
make good twenty thouſand pounds in money, 


Another point is, as to the indemnity of Mr. Bourne 
and Mr, Oldham, they having covenanted for _—y 


nd 


Nut of Lord Chancellor Hardwicke. 47t 


<1 their reſpeQive heirs, executors and adminiſtrators, to 
make good Mr. Deacle's annuity of eight hundred pounds, [4561 


.o that means have bound their own eſtates at law. 
on But they are only to be conſidered as ſecurities for Mr. 
there WY Deacle, and are to be indemnified out of his eſtate. For 
ot o this ariſes originally on Mr. Deacle's covenant for himſelf, 
te of WY his heirs, executors and adminiſtrators, to ſettle on Mrs. 


Neacle that annuity z* and though Mr. Bourne and Mr. 
Oldham are bound as to Mrs. Hughes, yet, as to one an- 
ather, ** are intitled to have an indemnity out of Mr. 


* Deacle's eſtate ; and Mrs. Deacles has a right to have ſome 
1. further fund ſet apart out of Mr. Deacle's eſtate to ſupply 


this annuity, and to indemnify the ſureties; and as it de- 
son Mr. Deacle's covenant, which is both for the 
eirs, and for the executors and adminiſtrators, it is a per- 
ſonal debt, and to be charged upon his perſonal eſtate in the 
irſt place, and the real eſtate is only chargeable on failure 
of the perſonal : lord Hardwicke affirmed the decree. 


Heneage verſus Hunloke, November 22, 1742. Cas 287. 
BY articles of the 2d of Auguſt 1728, upon the mar- The plaintiff is 


| „ rc intitled to th 
riage of the plaintiff s father and mother, it was np mae" — 


agreed, that the grandfather of the plaintiff, on the and the two 
4 mother's fide, ſhould, before the 25th of December ſecheld houſes, 


under a truſt in 


next, pay to the defendant, the truſtee, 1000/7. and ſe- marriage arti- 


be * cure to him 300. on bond, to be laid out in the pur- _ 2 
(6 TT a - elder daughter, 
ole chaſe of South-Sea annuities, in truſt to permit the ere tha iz 


* plaintiff's father to receive the intereſt and dividends a on, is ac- 
thereof during his life, and after his death, to permit counted a | 
« the wife to receive the intereſt thereof for her life: and Vounger child. 
* after the death of the ſurvivor, if they ſhould have a 

* ſon, or one or more younger children, ſons or daugh- 

* ters; then upon farther truſt to pay the ſaid principal 

* ſums to ſych younger children, if but one, and if more 

than one, equally to be divided between them: and it 

vas further covenanted, that the plaintiff's grandfather 

* ſhould procure his ſiſter Frances Flatman, who was in- 

* tereſted in two houſes in Shoe-Lane, to convey all her 

* intereſt therein to the uſe of herſelf for life, to the 

* Plaintiff”s mother for life, then to her younger child or 

* children in tail-general, remainder to the plaintiff's 

mother in fee.“ 


F rances Flatman, by indenture of leaſe and releaſe, 
bearing date the ſame day with the articles, viz. the 2d of 
Pupuſt 1728, ſettled the two houſes to the fame uſes with 
Fl the 


$74 Caſes argued and determined in ile 
left the plaintiff, - their daughter and eldeſt d alan 
2 ſon, She has brought a bill againſt the truſtees, to has 
a maintenance out of the 1000. and 3ool. and af on 
of the rents af the two freehold houſes, and to haye bay 
transferred to her when ſhe comes of age. 


[ 457 ] 1 wir andes for the deferdent;” the infare fon, tha 
as the plaintiff is the eldeſt child of the marriage, the cn. 

not take the 1000. and 30of. as it is expreſſed to be x 

viſton for younger children, or at leaſt not the two free. 

* X the caſes _ only gone as to term 

for years, for rai ions, and not upon a legal limi. 

baden of freehold eus 


Lord Chancellor. To be ſure, the preſent caſe differs 
in one reſpect, from the caſes cited, becauſe I do not te. 
member that this conſtruction has ever been made upon x 

For if an ejectment was to be brought, I doubt the 
_ plaintiff would find a 2 difficulty to make out a title 


In an 
the plaintiff 


vered ; for, s 1mitation, Sg mee eft Would not à 
— eldeſt, law be canſtrued a younger child. & for t 


ſhe would not | 
a law be conſtrued a younger child: but in this cqurt, as the articles are execu 
mal} be carried into execution agreeable to the intention of the parties. n 


But in this court, as the articles are executory, they muſt 
be carried into execution, agreeable to the intention of the 
parties; for it is all one intire proviſion for the children, 
as well what is to be paid in money, as what is given by 
the houſes, PH. e 


The articles and Now younger child or children in the indentures of leaſe 
the —_— of and releaſe muſt be conſtrued analogous, or in conformity 
pan > 2s ph to the articles, videlicet, any child, excluſive of a fon; 
one and the and what governs my judgment is, that I muſt take the 
ons = Ng articles and the indenture as one and the ſame act, for they 
one and the are both dated upon one and the ſame day; and I cannot 
_ day, and a make a different conſtruction of the Ge om the cs 1 

g ent con- for the legal limitation is to provide for the younger chil- 
— * dren, _ younger child * as the . accords 
pon them. ing to the plain intent of the grandfather, father, mother, 


and the aunt. 

The rule has been rightly laid down, by the plaintiff's 
council, that according to. all the late caſes, an elder daugh- 
ter, where there is a fon, is accounted a younger child. 

And 


ne of Lord Chancellor Hardwicke: 373 
And though the daughter might not have recovered at Where a term | 


bY, 


501. 


Lord Hardwicke declared, that according to the true [ 458 J 
"tent and meaning of the indenture of the ad of Auguſt 
1728, the plaintiff is intitled to the two ſums of 10001. 
10 zool. and to the South-Sea annuities purchaſed with 
the 10001. and to the freehold houſes in Shoe-Lane, as a 
daughter of Thomas Heneage and Anna Maria his wife, 
the defendant George Heneage being the only ſon of the 


ns marriage ; and ordered the maſter to take an account of 
ie. WWW he dividends of the South-Sea annuities, and of the rents 
0 4 Wo the two houſes received by the defendants, and to allow 


the clear produce thereof for the plaintiff*s maintenance for 
the times paſt, and till ſhe attains twenty-one ; and if the 
qool, or any part can be recovered, he directed it to be 
placed out in the purchaſe of South - Sea annuities in truſt 
for the plaintiff ; and alſo decreed that the plaintiff ſhould 
hold the two houſes to her and the heirs of her body, till 
twenty-one ; and afterwards that the defendant George 
feneage do convey them to the plaintiff in tail general, 
with remainder to George in fee, unleſs within fix months 
fer his attaining his age of twenty-one, or being ſerved 
with a ſubpz&na for that purpoſe, he ſhall ſhew unto this 
court good cauſe to the contrary. 


Lady Dorothy Saville, and Lady Mary Casz 233; 
ile, by their Guardian, and alſo the Plaintiff: 
exccutrixes of Lady Eſſex Saville, deceaſ- * 
ed, by Bill of Revivor, - — 
dir George Saville and others, May 24, 1720, Defendants. 


HE queſtions in the cauſe aroſe upon this caſe. Mr. Juſtice Tres 


* By conveyance, dated the 19th and 2oth of de 2 


8 


1 . 1 — "Y — "III" — „ — 


— "TOES — —_ 


In a marriage ſettlement, a term for years for ſecuring younger chil- 
Creng 2 was by miſtake made ſubſequent to the eſtate - tail limited 
0 the ſons; fir Joſeph Jekyll ſet it right according to the intention and 
igretment of the parties, 8 verſus Uvedale. 

nearneſs of relation between the late Mr. juſtice Tracy and me, 

e great reverence and eſteem in which his name is ſtill held by the 
Profeſſion of the law, I make no doubt will ſufficiently plead my excuſe | Y ; 
in giving this caſe to the public, in which he has ſo greatly diſtinguiſhed 1 
K & February ; 


- 


** 


474 . . Caſet arphed and determined in the 
which-warquis ( February 1694, made upon the intended ſecond m. 
at n be, “ riage of William lord Eland, eldeſt ſon of Cn 
, : , , : [ 
and deviſed io quis of Halifax, with lady Mary Finch; after the uſu 
| his daughters in 5* imitations, there was a term ereated of 500 year 
boch an eſtate. of . charged upon all the manors and lands in Nottingham 
inheritance, as ** ſhire and Yorkſhire, comprized in the marriage ſets 
will be @ ſatis: «© ment, and the truſt of it was declared to be, thy; 
4 459, „ caſe there ſhould be a failure of iſſue male of the ſeco 
tation of the. 6 marriage, and there ſhould be one or more daughter 
— ou by © daughters, that the truſtees ſhould by ſale or mortęaq 
the — wife, e of the premiſes, for and during the term after the com 
2008 84 ** mencement thereof, raiſe, hut one daughter 20,6000 
lands by pur- ** if two or more 25,000l. equally to be divided, and 1 


— * * paid to them when they reſpectively attain their age 


: « ſixteen, or days of marriage, which ſhould firſt hopp 
— and in caſe any Ache daughters ſhould i ke? the 
1 oy ana wa he 22 become payable, to go to the ſurvivors, and 9 
— daughters - be Paid to them at ſuch time as the original portions; 
by deſcent from if but one daughter, ſhe to have 3001. per ann. till tue 
their father, years of age, and afterwards 500l. per ann. for main! 
* tenance, till her portion become payable ; if more 
* daughters, 200. per ann. a- piece till twelve, and after 
*© wards 300. per ann. maintenance, to be paid at M. 
* chaelmas or Lady-day, which ſhould firſt happen aft 
* the commencement of the ſaid term; provided, or in 
© caſe lands or tenements of an eflate of inheritance ſhull 
** deſcend to the ſaid daughters from lord Eland, of as gre 
value to be ſold, as the portions hereby for them intended, 
then the five hundred years term ſhall ceaſe and be wil, 
for the benefit of the perſon who ſhall be next in reverjut 
or remainder of the tg manars, &c. 


The marriage took effect, and marquis George, by 
c conveyance dated the 1ſt and 2d of March 1694, k. 
« citing the deed of February 1694, and the ſevenl 
F< eſtates therein limited; and that the reverſion and ns 
< heritance of the premiſes, from and after the determi. 
&« nation of the ſaid eſtates, was limited to him and 
& his heirs, did in conſideration of his name and family 
c and to ſupport the ſame, in caſe neither he nor his n 
&« lord Eland ſhould leave any iſſue-male, ſettle the ful 


- 


„ — he i... A  _ 


himſelf, in the opinion he communicated by letter to lord Macclesfield, 
being diſabled through illneſs to attend in court; eſpecially as I cannot 
it is reported in any book whatever, 


— py - 
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- liam's: three daughters till the Lady-day next before they 


 . Gafes argued and determined in the « 
te * 
| upon truſt by. ſale or mort to raiſe ( 

4 ng ſon) the fan of 5000). jb * addi 
„ tions for each of his daughters, to be paid to them 2 
** ſixteen, or marriage, and ſubject to the faid term, h 
« deviſed all the faid manors, lands, &c. to his frg 
other ſons in tail-male; and in default of ſuch iſe, 1 
**-retnain and be to ſuch uſe, and for ſuch eſtate, as an 
thereof declared in and by the ſaid indentures of leaſe 
* and releaſe of the 5th and 6th of July 1695.“ 


On May the 31ſt 1700, margu. William died wit hout 
any iſſue-male ; ut by his firſt lady had iſſue lady Ang 
Bruce, and by his ſecond, three daughters, lady Eff 
lady Dorothy, and lady Mary Saville, two born in his 
life, and the other fince his deceaſe. e 


— Saville, now fir George, after matquis Wil. 
liam's deceaſe, entered upon the lands in Noninghim. 
ſhire ahd Yorkſhire, conveyed to hini by the deed of 
March 1694, ſubje& to the ſeveral charges as aforeſaid, 
and received the rents thereof due at Michaelmas 1700, 
and has ever ſince paid the maintenance of marquis Wil. 


reſpectively arrived at their ages of ſixteen years, whiclt 
they have all fince attained unto, | 


This cauſe underwent great debate, lord Macclesfield 

ing aſſiſted by lord chief juſtice Pratt, the maſter of the 
Rolls,* lord chief juſtice King, and Mr, juſtice Tracy, 
7 all except the laſt delivered their opinions in court 
May 24, 1720, but he being ill, wrote the following letter 
to lord Macclesfield the night before, 


My lord, May 23, 1720. 

_ * Not being able by reaſon of my indiſpoſition to ap- 
«c pear in court to-morrow to deliver my opinion in the 
<« cauſe of Saville verſus Saville, | (which I was prepared 
© to do) I have in obedience to your lordſhip's commands 
4 ſent your lordſhip my-opinion in writing upon the ſe- 
% 'veral points that were debated by council at the bar, 
and I thought it not proper to take notice of any other.” 


Firſt point. Whether lands of which marquis William 
was ſeiſed in fee, and deviſed to his daughters in tail, the 
remainder to the dy Stanhope, &c. are ſuch an eſtate of 
inheritance as ſhall (in proportion to their value) be a dif 
charge or ſatisfaction of the portions for his daughters 1 
f JOY 4 | | G 
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ale i ſecond wife, within the meaning of the proviſo in his 
ap - fcond marriage ſettlement, | n | | 


n, he « 1 am clearly of 5 8 they are not, becauſe the 
t 6 claim thoſe lands by purchaſe ; and I think 
6 the proviſo plainly reftrains the ſatisfaction to lands 
8 5 ming to the daughters by deſcent from their father.“ 
X roms 


Scand point, Whether the lands deſcending to the 
td daughters from their father, and which ought to go 


thou * atisfaction of their portions, ought to be valued as at 
25 e time of the deſcent, or when their portions became due? 
\ 128 © Lam of opinion that the valuations ought to be made The valuation 


« pcording to the values and circumſtances of the lands of the lands de- 


< ws ſcending to th 
« at the time of the deſcent : for the proviſo is expreſs, — "oa 


Wil. « that if lands of as great value as the portions deſcend, their father, 
am. the derm of five hundred years is to ceaſe. And till the Tut ve made | 
d of * valuations made, it cannot be known whether the lands value of the 
lad, BY e full or only a partial ſatisfaction.“ * 
& k till the valuation made, it cannot be known whether they are a full or a partial 
they 


Third point. Whether lands deſcended from marquis 
Wiliam to his daughters by his ſecond wife in tail, are 
fich an eſtate of inheritance deſcended from him as is 


fed iin the meaning of the aid proviſo? | 
„ Lan of opinian they are nat, eſpecially being attend- [ 462 
= { 6d with the circumſtances that appear in this caſe. The lands de- 


ſcended from 
« Firſt, from the uncertainty there muſt be in the valua- marquis Wil · 
tions: for the valuations being to be made at the time _ _ * 
aaf the deſcent, when lady Eſſex (the eldeſt of the three e bot fuch an 
* daughters) was but twa years old, and the youngeſt cſtate of inhe- 


p- Wy © not born; how could the contingencies of their dying ne a9 18 

he f without ue before they or their iſſue attained the age meaning of the 
ed Wa © of 21, to ſuffer recoveries, be valid ? It is impoſlible . 
„ * there ſhould be any certain meaſure or rule for ſuch a ff us n. 


* valuation : and it is hard to think, it could ever be in- tended as is of 
* tended that portions (which are ſo much money certain ) jr nog 7 an 
* ſhould receive a ſatisfaction by values to be made merely dne in ec. 
* a random, and. by fancy: and therefore it is more rea- ſimple. 

* lonable to think, that ſuch an eſtate. of inheritance was 

intended as is of a certain value, and, that is an eſtate 

* of inheritance in fee-ſimple. | 


But ſecondly, I conceive the objection againſt a ſatis- 
$ faction of the Portions by the.deſcent of an eſtate- tail is 
Wo 3 22 More 


DS. 8 8 


Qaſes engnel and determined in the 


&- more-ſtrong by the circumſtance of the remainder be. 
4 ing in lady Stanhope, and marquis William's having 

« daughter (the lady Bruce) by his firſt wife, F 

For ſuch an eſtate might deſcend to the daughters hy 

4 the ſecond wife to the full value of 25000). and ſo the 

term of 500 years would ceaſe, and the portions be dir. 

charged, and yet the three daughters by the ſecond 

| < wife might not have near the value of the portions de. 

ſigned them by the ſettlement, 


* For bythe expreſs proviſion of the ſettlement, if ons 
< of the three daughters died before her portion become 
<< payable, her portion is limited over to her two ſurviy. 
ing fiſters ; but in that caſe her ſhare in the eſtate would 
& have gone equally to my lady Bruce. Ka 


« And thirdly, If two of the three daughters had die 
<< before their portions became due, the loſs to the ſurvi. 
& vor had been ſtill greater. 


„ And therefore the words (an eſtate of inheritance) 
© being of an ambiguous ſenſe, and importing likewiſe (if 
<<. not more ſtrongly) an eſtate in fee- ſimple; and when 
« ſuch an eſtate is properly an equivalent, as it is an ab- 
8% ſolute eſtate in the land, as there is an abſolute intereſt 
<< 1n the portions, and as it would deſcend as the portions 
would have gone; | | 


„ Surely by all rules of conſtruction, the words ought 

| © to be taken in that ſenſe which is conſiſtent with the 

6 « whole deſign of the ſettlement, and not in that which 

U 493 ) * would defeat it in ſo material a part, as the benefit of 
| % ſurvivorſhip amongſt the three daughters. 


Fourth point. Whether the reverſions in tail expectan 
h 

in pm upon the deaths of lady dowager Hallifax and the late 
Fee 7 ueen dowager, are ſuch eſtates of inheritance deſcended 
—— Hall. from marquis William to his daughters, by his ſecond wife, 


fax and the late AS are within the intent and meaning of the proviſo ! 


ueen dowager, | 
are not ns h % Having delivered my opinion before upon the deſcent 
lange deſcent, © Of an eſtate-tail in poſſeſſion, it follows I can be under 
ed from mar- no doubt as to thoſe reverſions, becauſe the reaſons | 
quis William as © haye offered before hold more ſtrongly againſt them: and 
intent 74 I have no occaſion to mention the further objections that 


proviſo. «© were made againſt them. 


c As to a revetſion'in fee which was mentioned at the 


& bar, upon the argument of the other points, I * 


Vn of Lord Chancellor Hardwicke. 


» fd there is any ſuch eſtate in the caſe, and therefore I 
| tall ge no opinion. in it. ge 


Fifth point, The only remaining one I think, that Was 
(bated at the bar was, Whether fir George Saville ſhall 
count for the rents and profits of his eſtates, and for the 
ale of the timber cut down and fold by him, to the end - 
hat they may be applied towards raiſing the daughters 


portions ! | 
'« Tam of opinion he ſhall not, 


« Tt was ſaid at the bar (and not denied I think by the The courſe of 


other fide), that the conſtant courſe of the court in the ous wa 


s like caſes has been, that the tenant for life ſhall keep nant for life is, 


down the intereſt by the rents and profits, but that the that be ſhall 
ep down the 


# portions, or the principal money due upon any other — by rents 
# incumbrance, ſhall be borne by the whole eſtate. and profits, but 


portions or 


And this ſeems reaſonable, eſpecially in this caſe : for principal mo- 
s yith reſpe& to the daughters, they have nothing more ne on nh other 


incumbrance, 


ce) WY © to deſire but to be ſecure of their portions, and that they ſpali be borne 
beyond all doubt, by a ſale or mortgage of part of by the N 
jen de great ettate that is charged with them. ab Gol 
ab. « And with reſpect to thoſe in remainder, when marquis xy fd — = 
e George preferred ſir George Saville to be the firſt who count for the 
a © ſhould enjoy his paternal eftate, to ſupport his name, ene 07 the va- 
* 2nd the honour of his family, he could never intend to uhh, hang p 
git WH diſtreſs fir George, and put him into a ſtarving condition in order they 
tne „ for the fake of thoſe in remainder, who were more . A bo — 
ich WP * remote in his conſideration, — 
q And as for the timber, fir George had by his ſettle- "46 4 ] 
ment a power to cut what he pleaſed as a part of the 
ant * profits of his eſtate ; and as thoſe in remainder could not 
ate * haye come by their bill in this court, and have ſtopped 
ed # him from cutting down the timber, or have prayed now 
le * that the portions ſhould be raiſed out of it, if it had 
* been ſtanding; neither I think ought they to have any 
nt WJ benefit by it now it is actually cut down and fold, 
- My lord, e 
nd , * If I had delivered my opinion in court, I ſhould have 


7 enlarged and.inforced the reaſons I have here given ſeve- 
* al ways: but I ſhould rather have contracted them upon 
* this occaſion, if I had had more time and leſs pain; but 
ot V ingeed I received your lordſhip's commands fo late this 
d | evening, 
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Cafes argued and determined in ie 

& evening, that I could not ſo much as get this ; 

< ting fairly tranſcribed, and therefore 1 — 
4 excuſed. I am 

* Your lordſbip's maſt obedient, and humble ſervant, 

* RokkRT Tracy 


Lord Chief juf- On the 24th of May 1720, the two chief juſtices an 
Tofeph Jokyll, the maſter of the Ro ered their opinion in'court 
and Ford chief which agreed with Mr. juſtice Tracy's in every reſpe&; and 
uſtice King, de- lord rar. concurring with them, gave judgment 
EE upon the ſeveral points, in the manner they have been il. 
coat, which ready ftated. Frogs I : 
agreed with Mr, d 0 
juſtice Tracy's Firſt, That a valuation ought to be put upon the land 
and lord Mac- deſcended to the plaintiffs, the daughters of marquis Wi. 
ring, gave juog- Yam (as an equivalent for the 25000.) as the ſame were 
ment accor= worth, to be ſold at the time of ſuch deſcent, and from that 
dingly, time the truſt term of five hundred years ought to ceaſe: 
but if the value of the rr the 
portions intended to be raiſed, then the term ta continue 
in truſt to raiſe the reſidue. 


Secondly, That whatever lands the daughters take by tle 
till of their father, they take not by deſcent, but as pur- 
chaſers, and ſuch lands can be no part of the equivalent. 


Thirdly, That the eftate-tail deſcended to the three 
daughters and lady Bruce, as heirs of the body of their 
father, remainder to lady Stanhope, either in paſſeſſion or 
expectant on the deaths of the late queen dowager and the 
lady marchioneſs dowager, is no ſatisfaction of the portion, 
or any part thereof: But if any eftate in fee-ſimple deſcend- 
ed to them from their father in poſſeſſion or reverſion, expec- 
tant on any term fer years, that ought to go towards ber 
ſatisfactian. 


[465 J Fourthly, That what the defendant fir George Savills 
hath raiſed by timber or other profits of the truſt-eſtats 
ought not to be accounted for, nor applied towards the 
diſcharge of the plaintiffs portions, for the eſtate is na 
more than a ſecurity for the 25000). with intereſt till the 
ſame ſhall be paid ; and that fir George Sayille is in the 
nature of a mortgagor in poſſeſſion ; and the eſtate being 
more than of value fufkcient to anſwer the faid ons 
and intereſt, he is not ſubje& to account or to retund the 
money raiſed by him for the timber ſold, or other profits 
by him made, . 
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exinders verſus Drake, November 27, 1742. C452 289. 
MHE queſtion in this cauſe aroſe upon the will of one A teſtator who 

Mr. Wilſon, who at the time of making it, and for fed — 

fyeral years before, lived in Jamaica. | be paid in ſter- 
| - Kg ing money in 

and the two ies immediately following generally, without ſaying in ſter- 

jet pou and at the fr or his will ſeveral more 6g be paid in erin — en Lord 


** held, that the plaintiff muſt take his legacy in Jamaica money; tor his expreſling 
ai ſhewed a diffcrent intention. d a 


"The teſtator by his will gives legacies to be paid in 
ferlang money in the firſt place, and the two legacies im- © 
nediatey following theſe (one of which is the plaintiff's) 
ke gives generally, without ſaying to be paid in ferling 
noney : then he deviſes his real eſtate, and gives ſome 
riß legacies ; and laſtly, ſeveral more legacies to be 
mid in ſterling money. 

The plaintiff has brought his bill for his legacy of 3oo!. 
nd infiſts the defendant, who is the executor, but no ways 
atereſted, ſhould pay him in /terling money. 

Mr. attorney-general for the plaintiff argued, that put- 
ing theſe general legacies cloſe to the ſterling, they ſhall 
have the fame conſtruction by appoſition: and as the teſta- 
or has money both in Jamaica and England, why fhould 
not the plaintiff's legacy be paid in fer/ing money, eſpe- 
ally as it is given to a perſon in England ? 


The council of the other ſide infiſted, that in Jamaica, 
where money is mentioned generally, it is always under- 
ſtood to be the current money of Jamaica. 


Lord Chancellor. It is impoſſible for me to tell what 
ms the teſtator's intention; but I muſt make a conſtruc- 
ton from the words. 


The general rule that has been laid down on the part of A bond given at 
fhe defendant is true; for if a bond be given at Dublin, Publin, or a 
« a note at Jamaica, it muſt be paid in the current maar 5 ary 
money. So if in either place there is a ſum of money 466 
&it by will, it ſhall be paid to the legatee in current money. the current mo- 
the queſtion will be, if there is any thing in the ne) k the N. 
preſent caſe to take it out-of the ceneral rule ? 8 * 


If the teſtator had given all his legacies generally, un- The legstres 
y they muſt have been paid in Jamaica money; 28 in Eng. 


land makes no 


wr would the legatees living in England have made any dikiostia, for 
| 6 diſtinction, the reudence 


1. duet aręned und determined in ibe 

of the perſon diſtinction, for the reſidence of the perſon devi 
Za Jecige it." Byery thing K. thi will Mens vey n. 

YR Jamaica money; for if all the legacies given, gener 

would confine it to Jamaica money, à fortiori, if the tel 

tator gives ſome ferling, and others generally, the latte 

muſt be paid out of Jamaica money; for his expreſſn 

_ Himſelf differently ſhews a different intention. It is Mw; 

on the part of the plaintiff, that his legacy immedias) 

following the feriing legacies, it muſt be taken as a — 

nuation of the fame intention. And there might hay 

| been ſomething in this argument, if there had not been in 

0 the latter end of the will other /ferling legacies, which 
takes away the force of this argument intirely, 

Though the ef. | There has been an endeavour likewiſe to raiſe an ares 


fects are partly ment for . the plaintiff, from the teſtator's effects be 


pany in Eng. partly in Jamaica and partly in England. And to be fur, 
land, yet as this if the teſtator had ſeparated his funds in Jamaica and 
— — England, and had cha his legacies which he has given 
reſidue, with- generally upon the Engliſh money, it would have been a 
out ſeparating argument of confiderable weight. But as it is a deviſe d 
— — a compounded reſidue, and he directs his debts to be pail 

drawn from generally out of the whole perſonal eſtate without ſepary 
A in 2 of ting the funds, this argument falls to the ground; and 

* therefore upon the whole the plaintiff muſt take his legacy 


Jamaica money. wn 


[467 J Fleetwood verſus Janſen and Mennill, November 29, 
Casz 290. WT 1742. | 

ORD Chancellor. A motion is made on behalf d 
the plaintiff” for further- time to redeem the mort- 
gage, which was originally given to Mr. Delmee, and by 
i Perle Rand him aſſigned to the defendants. - | 
as a tecurit 


only for what was bona fide advanced, but forfeited as to what was won at play: lord Had. 
Wicke, ſaid, as Mr, Fleetwood, in a former cauſe, whete be might have done it, did not it» 
fit on a redemption, the forecloſures. could not regularly be kept open, but on tbe whole 
circumſtances allowed three months. | | 


And it was inſiſted by the plaintiff's council, that tht 
mortgages which Janſen and Mennill have upon his eſtate 
ought to ſtand only as a ſecurity for ſo much as has been 
bona fide advanced, and ſhall be forfeited as to what wi 

won at play. | 
The inforcing | To be ſure, the inforcing the gaming a& is not merely 


15 — confined to the intereſt of private perſons, but is of great 


——_— 


SSA 


A motion ſor 

further time to 
redeem a mort - 
gage, and that 


conſequence 


i 
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uence to the public ; and ſo I have always thought ſequence to the 
— I at in the other court. gh public, and 


| not confined 
to the intereſt of private perſons, 


And, as in other crimes, accomplices are always en- Though game- 
ſo more eſpecially ought they to be in theſe gehen them 
, . debtsof honour 
ales; for notwithſtandin * gameſters themſelves, yet this court 
they call it honour and debts of honour, I think it falſe tbinks it falſe 
: honour, and 
our, and that a perſon who lays open and diſcovers that che perſon 
theſe practices, has done a meritorious action. But though who informs 
it may be the rule, yet the circumſtances of this caſe are bas done a me- 


en in particular, and will not fall within all the general rules. I 


The defendants, with Mr. Delmee's and their own 
have at leaſt 69,0007. upon the plaintiff's eſtate. 
ue And upon a valuation of the mortgaged premiſes, which 
beg $ ſtretched to the very utmoſt, it does not amount to 
ui more than 80,000/. and when it comes to be ſold, it is 
0 pot very probable that any purchaſer will give more than 
a 0, 00“. with ſuch a large incumbrance upon it. The 
ec oignge aſſigned by Mr. Delmee to Janſen and Mennill, 
| 46,000/. and allowed by the plaintiff to be a fair 
mortgage. 
and And if Janſen and Mennill had not taken this mortgage [ 468 J 
gef of Mr. Delmee, he would undoubtedly have been intitled 8 
to have forecloſed them both: and as Fleetwood (in the 
a cauſe between Mr. Delmee, plaintiff, upon a bill of 
95 forecloſure, Janſen, Mennill and Fleetwood, defendants) 
ver inſiſted upon a redemption at the hearing, nor even 
f of beſore a maſter; conſider, whether it would not introduce 
ort dangerous precedent in this court, to admit him to re- 
by deem now, after he has acquieſced under the forecloſure in 
fie former cauſe ? and whether it is not better that a pri- 
x — — r ſuffer an inconvenience, rather than a 
one ſhould ariſe to the public. 


t iu · : 
hols What is the rule at law upon a ſcire facias taken out on v ; 
pon a ſcire fa« 
+ {gment ? Why, that a defendant ſhall not inſiſt upon cias alen out 
tie thing but what might have been inſiſted on at the | 1 


ne, of the original cauſe. ſhall inſiſt only 

een on what he might have done at the hearing of the original cauſe, 

mae do is the rule in equity, with this variation, that if any The rule 
ling new has happened ſince the hearing, the defendant ne nb this 
May take ad f i * 

ely y advantage ot it. : difference only, 

eat that if any thing 

* new has happened ſince the hearing, defendant may avail himſelt of u, 
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469 


Casz 291. 
Iicumbent on 


ecarts of Juſtice 
to preſerve their 
roceedings 
| Fon being mif- 
repreſented ; 
and the minds 
of the public 
ſhould not be 
rejudiced be-" 
ore a Cauſe is 


Aead. 


| Caſes argued and determined in the 


This is the cafe upon the old bill, Then what is the 
equity upon the new ? Why, that the whole money ſe. 
cured upon Mr. Fleetwood's eſtate (except Mr, Delmee' 
mortgage) is forfeited to the heir at law of Fleetwood 11 
as being won at play by virtue of the gaming act; * 
that the heir at law has aſſigned over the whole benefit to x 
truſtee, in truſt for Mr. Fleetwood, who now brings lis 
bill, and inſiſts upon being let into a redemption, on pay- 
ing the defendants only what ſhall appear to be juſtly and 
bona fide lent. | 


But I am of opinion, that, regularly, I cannot kee 
open this forecloſure, neither will it be any great benefit to 
the plaintiff to do it, becauſe he will have the advantage 
of any equity at the hearing, which may ariſe from his 
bill, notwithſtanding the forecloſure. 


However, upon the whole circumſtances of the caſe, 1 
will allow the plaintiff three months more to get the money 
for redeeming Mr. Delmee's mortgage, and that to be 


peremptory. 
Firſt ſeal after Michaelmas Term, December 3, 1742. 


A MOTION againſt the printer of the Champion, 
and the printer of the St. James's Evening Poſt; 
that the former, who is already in the Fleet, may be com- 
mitted cloſe priſoner ; and that the other, who is at large, 
may be committed to the Fleet, for publiſhing a libe] 
againſt Mr. Hall and Mr. Garden, (executors of John 
Roach, eſq; late major of the garriſon of Fort St. George 
in the Eaſt-Indies) ; and for reflecting likewiſe upon go- 
vernor Mackray, governor Pitt and others, taxing them. 
with turning affidavit-men, &c. in the cauſe now depend- 
ing in this court, between Mrs. Roach and the executors: 
and inſiſting that the publiſhing ſuch a paper is a high 
contempt of this court, for which they ought to be 
committed. 


2 = 8 £9 


— ——wo 


Lord Chancellor. Nothing is more incumbent upon 
courts of juſtice, than to preſerve their proceedings from 
being miſrepreſented ; nor is there any thing of more per- 
nicious conſequence, than to prejudice the minds of the 
public againſt perſons concerned as parties in cauſes, before 
the cauſe is finally heard. It has always been my opimon, 
as well as the opinion of thoſe who have ſat here before 


me, that ſuch a proceeding ought to be diſcountenanced. 
But, 


5 a«<, aw 
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qublicy or private perſons, the only method is to proce 


435 
| But; to be ſure, Mr. ſolicitor-general has put it upon Whether a libel 
de right footing, that notwithſtanding this ſhould be a * 

thel, et, unleſs it is a contempt of the court, I have no — method is 


nizance of it: for whether it is a libel againſt the to proceed at 


ed law ; and this 


court has no 


1 COgnizance, un- 
it a ' leſs it is a contempt, by being an abuſe of their proceedings. 


The defendant's council have endeavoured two things : 
Firſt, To ſhew this paper does not contain defamatory 
matter, Secondly, If it does, yet there is no abuſe upon 
the proceedings of this court, and therefore there is na 
vom for me to interpaſe. Now, take the whole together, 
though the letter is artfully penned, there can remain no 
boubt, in every common reader at a coffee-houſe, but this 
v a defamatory libel. 


For after he has laid down the plan of the paper in this 
manner : 


« It has been obſerved long ago, that the Roman Catho- 
ies are very zealous for the propagation of their religion, 
and that they ſtick at nothing, though ever ſo ſcandalous, 
* t9 compaſs their ends: we have had lately a moſt fhacking 
* inflance of it. 


[ 4701 , 


Then it goes on, and treats of perſons, ſome at Paris p.intigg initiat 
and others at London; and it is very plain, that it is re- leters will not 
tive to the executors of major Roach, parties in this protect a libel» 


au, notwithſtanding there are only initial letters of their 
mmes and places of abode, in the manner following: 
* He has appointed ( meaning major Roach) T- 
. Homme, of G O d, 8 — , and 
* — „ f the Tc, hise "© os 


All the libellers of the kingdom know now, that print- 


[pg initial letters will not ſerve their turn, for that objection, - 


as been long got over. 


The bill in chancery, mentioned in the laſt paragraph. 
a the firſt column, can be applicable only to this cauſe ; 
br the words are, She (meaning Mrs. Roach) came back 
* to London, and filed a bill in Chancery againſt the twa 
a (m—nm—m—rs, in order to call them to an account.“ 


lt is plain therefore who is meant; and as a jury, if this 
c was before them, could make no doubt, fo, as I am 
{Judge of facts as well as law, I can make none. 


3 R 2 I might; 


er. 
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471 
Calling a per ſon 
an afhdavit- 
man is libellous, 
for it means a 
man who 1s rea- 
dy to ſwear on 


all occaſions, without any conuſance of the faR. 


Caſes argued and determined in the 


I might mention ſeveral ſtrong caſes, where even feigned 
names have been conſtrued a libel upon thoſe perſons why 
were really meant to be libelled. I ſhall take notice but 
of one, and that is the caſe of Mrs. Dodd, who printed a 
letter abuſing the late king, under the name of Merreweis 
Sophy of Perſia ; it was tried before a jury of gentlemen 


of great honour, who were ſo well ſatisfied of the real A 
meaning, that, notwithſtanding the whole was concealed de 
under fictitious names, they found the publiſher guilty, wor 

Next, as to the expreſſion in the paper, that „ ther, 1 
© were, even here in England, ſome gentlemen of note and Md e 
character, who did uot ſcruple to turn affidavit-men ;" Wt ii 
Mr. folicitor-general has inſiſted, this may be taken in a WW xe 
ſenſe, as well as a bad one, becauſe a man who Wl tm 
wears true, is as much an affidavit-man, as if he ſwears WW ns 
falſe, and the court ſhould take it in mitiori ſenſu. I will Wo 
not take upon me to ſay, whether an upon action at law Wl ce: 


this could be ſupported as libellous upon the ſtrict rules. WM the: 
But I believe there is nobody who is converſant. in the 
proceedings of this court but muſt know, that this d 
expreſſion means perſons who are ready, upon all occa- Jo 
ſions, to make affidavits, without regarding whether they Wl 
have any conuſance of the facts. OE | 


Upon the whole, as to the libellous part, if ſo far there 
ſhould remain any doubt, whether the executors are meant, 
it is clear, beyond all contradiction, upon the laſt paragraph, 
in which are theſe words, Thjs caſe eught to be a warning nf 
« to all fathers, to take care with whom they truſt their Wi & 
& children and their fortunes, left their own characters, & 
&« their widows and their children be aſperſed, and their 1 
« fortunes ſquandered away in law-ſuits.” & 


And likewiſe, though not in ſo ſtrong a degree, the g 
words, turned affidavit-men, is a libel againſt thoſe gentle- 
men who have made them. 5 


It is inſiſted, that the following words, (“ This cauſe, {ll © 
* which has been long depending in Chancery here, was at 
* laſt determined, on Wedneſday the zd inſtant, by the right 
e honorable the lord high chancellor. A great many perſons, Wl 5 
* who as well as I, were concerned for Mrs. Roach, ond 50 
e impatient to know the iſſue of that affair, went that day q 
40 to Lincolns-Inn Hall, and we were every one of us ex- 


2 | 
* tremely pleaſed when we heard that moſt upright 2 15 f 
« tra 


** 
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# wate's decree, by which the maſter's report was confirm- 
, and the right honourable the lord Barrimore appointed 
« ardian,”) are not a contempt of this court, becauſe 
is no miſrepreſentation of facts, and the court ſpoke of 


pith great reſpect. 


And indeed, it is very true, but then this is colour- 
ble only, and ſuch colours ſhall never impoſe upon the 


court. 
There are three different ſorts of contempt. One kind Three kinds of 
n contempts, ſcan- 


o contempt is, ſcandalizing the court itſelf. There may > 

te likewiſe a contempt of this court, in abuſing parties who court; pos 
xe concerned in cauſes here, There may be alſo a con- Parties; and 

empt of this court, in prejudicing mankind againſt per- ir 
ons, before the cauſe is heard. There cannot be any thing a cauſe is heard. 
of greater conſequence, than to keep the ſtreams of juſtice 

clear and pure, that parties may proceed with ſafety both to 


themſelves and their characters. 


The caſe of Raikes, the printer of the Glouceſter [472 
Journal, who publiſhed a libel in one of the journals, The printer of 
ziinſt the commiſſioners of charitable” uſes at Burford, the Glounceſter 
alling his advertiſement a hue and cry fer a commiſſion of 8 
tharitable uſes, was of the ſame kind as this, and the court ment “ a hue 


n that caſe committed him. and cry after a 


| commiſſion of 
charitable uſes,” was held to be a libel, and the court committed him, 


There are ſeveral other caſes of this kind ; one ſtrong Printing a brief 
nance, where there was nothing reflecting upon the before the caule 
tourt, in the caſe of captain Perry, who printed his brief contempt, as it 
before the cauſe came on; the offence did not conſiſt in the i: — 
pinting, for any man may give a printed brief, as well as po page 
a written one to council; but the contempt of this court, merits, 
ms prejudicing the world with regard to the merits of the 


fuſe, before it was heard. 


Upon the whole, there is no doubt but this is a con- 
tempt of the court. | 


With regard to Mrs. Read, the publiſher of the St. 
James's Evening Poſt, by way of alleviation, it is faid, 
that ſhe did not know the nature of the paper; and that 
punting papers and pamphlets is a trade, and what ſhe gets 
ter livelihood by. But, though it is true this is a trade, If a printer 


et Jkt . prints any thi 
FR ey mut take care to do it with prodence and caution i ti, ele- 
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it is no excuſe for if they print any thing that is libellous, it! 

wtf Acad to ſay, ite ate had no knowledge of = —_ 

ledge of the and was intirely ignorant of its being libellous ; and by 

contents, the rule at law, and I will always adhere to the ſtrict * 
of law in theſe caſes, Therefore Mrs. Read muſi be — 
mitted to the Fleet, according to the common order gf 


the court upon contempts. 


froſt 
ther 
werlt 


But as to Mr. Huggonſon, who is already a priſoner i 
the Fleet, I do not think this any motive for compaſſion | 
becaule theſe perſons generally take the advantage of the, 
being priſoners, to print any libellous or defamatory matte 
which is brought to them, without ſcruple or heſitation, 


It is a mitigati- If theſe printers had diſcloſed the name of the perſon 
8 Lag who brought this paper to them, there might have been 
be will diſcover ſomething ſaid in mitigation of their offence ; but as they 
the perſon who think proper to conceal it, I muſt order Mrs. Read to be 
brought the pa- committed to the Fleet, and Huggonſon to be taken into 


* cloſe cuſtody of the warden of the Fleet. 


[ 473 ] Green, an infant, verſus Eakins, Burnaby and Elizabeth 
2 * 290. his wife, and others, December 6, 1742. 


BILL was brought by the plaintiff, who is the eldeſt 
ſon of the defendant Burnaby, by Elizabeth his wife, ee 
who was the only daughter of Mr. Green deceaſed, by 
his firſt wife, to have the truſts of the will of Mr. Green 
his grandfather performed, and to have marriage-articles, 
made before the marriage of his father and mother, carried 
into execution for his benefit, upon the following caſe : 


The queſtion Mr. Green, who was a brewer, had iſſue 1 his fit 
was, whether wife, the defendant Elizabeth, who in his lifetime lad 
— 3 or privately and without his conſent married Mr, Burnaby; 
G.'s perſonal and by his ſecond wife had iſſue another daughter, named 
eſtate, from the Frances, who at the time of making this will, and at his 
2 4 4 wi death, was an infant; and having a very conſiderable real 
ces his daughter, 0 

to the time it eſtate, and a very large perſonal eſtate, deviſed ſeveral par- 
will veſt in the ticular legacies to his wife, and to Mrs. Burnaby and his 
28 daughter Frances; and gave directions to have his trade 
= accumulated, carried on after his death, for the benefit of thoſe who 
s whether it is ſhould be intitled to the reſidue of his eſtate: and all the 
diſpoſed of, and Teſidue of his perſonal eſtate he deviſed to any fon he 
goes to the next thould have by his wife, at his age of twenty-one; and if 
of kin of the no fon, then to his daughter Frances, to be paid to het 


A2 at her age of twenty-one or marriage: but if it ſhould 


of. opinion that happen that his daughter Frances ſhould depart * bo. 
; 0 


e 
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tre twenty-one or marriage, and he ſhould have no theintereſt muſt 
ber daughter born of his ſecond wife, who ſhould attain e 
ſenty-one or marriage, then and in ſuch caſe, if his reſidue, till the 
wohter Elizabeth Burnaby ſhould have iſſue of her body deviſe to the 
or more ſon or ſons, he gave and bequeathed the reſidue 2 
lis perſonal eſtate to ſuch fon of his ſaid daughter as 
ould firſt attain the age of twenty-one ; but if his daugh- 

- ſhould have no ſuch ſon or ſons, or having ſuch ſon or 

ns, none ſhould attain the age of twenty-one, then and 

fch caſe he gave and bequeathed the reſidue of his per- 
dunl eſtate to William Eakins Pier, a defendant in this 
zuſe, ſubje& to the payment of of 40007. to the daughter 


f his daughter Burnaby, in manner therein mentioned, 


Mr. Green, ſoon after making this will, died, and with- 
n half a year after his death, Frances his daughter died an 
want, and the plaintiff being intitled, when of age, to 
te reſidue of this eſtate, brought his bill: and upon this 
of the cafe, the only queſtion was, Whether the in- 
teſt of the reſidue of this perſona! eſtate, from the death 
of Frances the daughter, to the time it will veſt in the 
waintiff, or any other ſon of Mrs. Burnaby, muſt be accu- 
nulated, and wait on the contingency ; or whether (as 
be defendants contend) it is an interelt undiſpoſed of, and [ 474 
wes to the next of kin of Mr, Green the teſtator. 
Elizabeth Bur- 


As to the marriage articles, the caſe was, Mrs. Eliza- ebe vat 
th Burnaby was under an agreement in writing, made 8 md 
n her father and mother's marriage, intitled to the ſum on her father 
bool. and had alſo expectancies on the death of her and mother's 
. N ; a a . marriage, was 
her; and Mr. Burnaby's marriage with her being private, jntitled to60001. 
e juſt before the marriage, drew up and ſigned a very ſhort Mr. Burnaby, 

b 7 iel hereby i ed h juſt before his 
paper, by way of articles, where Fo was agreed, that 
4 


f ; marriage, ſigu- 
wery thing which ſhould come to A 


rs. Burnaby, by her «<a a paper, 


kither's death, or otherwiſe, ſhould go to them for their whereby he a- 
greed, that eve- 


mpective lives, and after the death of the ſurvivor, to the , hing vi 


ters of the body of Mrs. Burnaby by him begotten. ſhould come to 
For the eldeſt ſon the plaintiff, it was inſiſted, that theſe any tore gh 


micles ought to be executed for his benefit, and a ſettle- death,ſhould go 
ment made on the eldeſt and other ſons, as in all caſes of at wr boy _ 
is kind had been done: but the eldeſt ſon being, under — erde 


lie grandfather's will, intitled to a very great eſtate, and death of the 


ho : ſurvivor, to the 
younger children of Mr. Burnaby having a very ſmall faster 'the ne 


no proviſion, it was inſiſted that the court, in this caſe, dy of Elizabeth 
would ſo conſtrue the articles that the whole ſhould go to by him begot- 
hem, or that a proviſion at leaſt, ſhould be made for them ©" 3 


but of this fund. to the heits ot 


As 


490 


the wife, it 
velted in her on- 
ly, and the huſ- 
band conſen- 
ting, he de- 
creed the 6000l. 
to be ſettled on 
her younger 
children. 


L 475 ] 


Caſes argued and determined in the 


As to the point of the reſidue, Mr. ſolicitor- 
ſiſted, that the word reſidue carried only that which wou 
be fo at the time when the will took effect, the death 
the teſtator: for if the teſtator's daughter had then been ; 
age, an immediate diviſion might have been made of 
and the remainder- men can take no more under this de 
ſcription than ſhe would have done; that if this was lang 
it is clear, that till the contingency happened, the eſta 
would deſcend to the heir, and he would have the interme 
diate profits; ſo where a particular fund is given on 
future contingency, the legatee cannot have it till that hap 
pens, and till then it is undiſpoſed of, and the next of ki 
muſt take it ex priviſione legis : for this purpoſe he cited thi 
caſe of Chapman verſus Bliſſet, before lord Talbot. Caſs 
in his time 145. 


| Where the teſtator deviſes the reſidue per verba de pre 
ſenti, no future intereſt, which accrues after the will take 
place, can be part of it; and whether it veſts then or on 
contingency is not material, for that is ſtill the thing given, 


This reſidue, and the profits of it, are diſtinct intereſts 
and for this purpoſe he cited Nicholls ver/us Oſborn, 2 P. 
Will. 419. If a particular legacy is given on a contingen- 
cy, no intereſt is due, but the intereſt ſhall ſink into the 
reſiduum till that happens; and ſo held in the caſe 0 

oughton 3 Harriſon, before your lordſhip, about a 
year ago, (vide ante 329.) This holds where a legacy is 
veſted & ſolvendum in futuro, except only in the caſe 0 
legacies to children, where it is allowed for maintenance, 
for it has not been extended to grandchildren. 


A reſidue is no other than a particular legacy of the ſeve- 
ral things which the teſtator dies poſſeſſed of, undiſpoſed, 
and is the ſame as if particularly mentioned and enumen- 
ted ; therefore this muſt follow the rule of other legacies ; 
one legatee of this fame reſidue can take no more by 
that deſcription than another ; yet if conſtrued otherwile, 
as the contingencies on which they take ariſe at different 
times, what they take will be different. 


Ef it is undiſpoſed, it was contended, that this being the 
intereſt from the death of Frances, it muſt be diſtributed 
to thoſe who were the next of kin of the teſtator at het 
death, and ſo her next of kin be excluded from any ſhare, 
becauſe it was a contingency to ariſe on her death. 


Lord Chancellor. This laſt point ought clearly to be 


over-ruled, for in all diſtributions, the time of the 2 
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Time of Lord Chancellor Hardwicke. 


the intereſt, though the equitable inteſ 52 happens b 
bb after; Edwards and Freeman, Eg. Caſ. 41 
149. bas been cited, as à caſe in point, to prove this; and 
udholm verſs Hodgſon, before lord Talbot, July x7, 
13% 3 P. Vn. Zoo. was cited as in point, that the in- 
welt ſhould. accumulate as part of the reſidue. During 
ke life of Frances the daughter, the profits veſted. in her, 
aue the reſidue did ſo; as it was a legacy payable at a 
une time, and diveſted on the contingency, and the be- 
ng a daughter, and this her portion, he decreed them to 
ter repreſentatives. As to the reſt of the profits, which 
wwe and will accrue till the deviſe to the ſon of Mr. Bur- 
aby veſts, I am of opinion, that the intereſt and profits 
nuſt be conſidered as a part of the reſidue, and muſt ac- 
umulate. 


A man may die partly teſtate, and partly inteſtate in this Though not at 
wart, though not at law: but there is a great difference 13% Y** 1 this 
between a particular diſtinct part of the perſonal eſtate, and die part of 44 
tie whole reſidue of it; for when the whole is given, it is and partly inteſ- 
contradiction in terms to ſay any part of that eſtate is 1 
wdiſpoſed, is given, it is a 


contradittion to ſay any part of that eſtate is undiſpoled, 


For whatever is claimed, is claimed as a part of his [ 476 ] 
tlate, and yet the whole reſidue of that eſtate is given | 
my: the reſidue of a perſonal eſtate is nothing fixed, but Th 8 
A fuctuating intereſt, and if the perſonal eſtate is increaſ- ed by any event 
«by any event after the death of the teſtator, it is part of 2er wn _ 
le reſidue, and will paſs as ſuch 3 why then not the inte- 3 8 
kt of that reſidue? for that intereſt is aſſets, and part of due and will 
ite eſtate ; for if legacies are given, payable at a future us = — 
ine, and at the death of the teſtator the aſſets are defi- leren of thac 
teat, but by profits in the mean time accruing, is become relidue, for that 
ter ſufficient, all the legacies will be paid, for thoſe pro- and z parte 
me part of tho perſonal eſtate, and if ſo, are part of thc ellate. 
tte reſidue in this caſe. The only plauſible argument, 


{mtra, is that which is drawn from real eſtates. 


But there are many material differences between the 
Pots of a real and perſonal eſtate, For in the caſe of 
al eftates the thing itfelf is not diſpoſed of, but defcends 
athe mean time, and the heir has therefore a chattel inte- 


reſt 6 the contingency, happens, and carries the profits 


Voz. II. 38 But 


405 * Caſes argued und determined is the 
A waterlal dif- Rut perfotral eſtate does not deſcend or go to the ne 

- 4p. pry of kin, but is veſted in the executor, and this iS a 8 — 
real and perſo- only relating to the truſt of it, Where the intent of the 
— ey teſtator muſt prevail. Another difference hetween them is 
come part of that in the one caſe the rents never could become part of 


the perſonal the perſonal eſtate, but the profits of the perſonal eſtate 


_ — 5a are the eſtate itſelf, The teſtator has conſidered this as hid 


perſonal eſtate, Perſonal eſtate after his death, by giving directions how tc 


dre the eſtate it- Carry on the trade, &c. and the caſe of Studholm and 
ſelf, In the Hodgſon is in point; and therefore I do accordinel de 
caſe of real eſ- | S7 


NTT — 24 As to the queſtion relating to the OOO. on Mr. Burna 


deſcends till the by's marriage articles; I think that is a point of more dif. 

e ficulty, for the oldeſt ſon has a very great proviſion, and 
appens ; per: 

ſonal eſtate nei- the younger has none. The rule of this court, where ar- 

ther * ticles of this Kind are made relating to real eſtates, has been 

nest of kin, bur to decree a ſtrict ſettlement. This is a ſum of money no 

is veſted in the articled to be laid out in land; thoſe rules therefore do not 

| Executor., extend to this caſe, for ſuch a ſettlement cannot be made, 

it muſt therefore be ſettled as perſonal eſtate. To ſettle 

this as land, is giving the eldeſt ſon a | yp intereſt in it 

than he would have if it was land; for in real eſtate, he 

would only have a contingency, with remainder over; here 

[ 477 ] it would veſt abſolutely in him. It would therefore be 

| drawing a rule in this caſe by analogy from real eſtates, to 

defeat the intent of the parties. | 


By the legal conſtruction of theſe articles, this money 
is veſted in Mrs, Burnaby abſolutely. And if that is the 
legal conſtruction, I cannot make any other to anſwer the 
intent; why ſhould I, if the huſband and wife will con- 
ſent to have this ſettled on the younger children. The 
only objection is, that by holding this to be an abſolute 
intereſt in the wife, you veſt it in the huſband. But this 
is not ſo here, for the limitation is to the heirs of the 

wife, and therefore veſts in her only, and not in him. 


Where by ſet I may compare it to the caſe where by ſettlement of 
* lands the wife has an eſtate prouiſione viri, the court have 
eltate ex provi- refuſed to interpoſe to ſettle this eſtate otherwiſe, becauſe 
fone viri, the the intent will prevail ſince ſhe cannot alien by the ſtatute 
court has refu- of h th H 
32 the Iith ot Hen. 7. 

0 ſetile the . | 
eſtate otherwiſe, "Therefore Mr. and Mrs. Burnaby conſenting, the chan» 


cellor decreed this to be ſettled on the younger children. 
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duleman ver ſus Aſhdown & al, December 8, 1742. C41 23. 
HE bill was brought by an executor to have ſatis- A creditor, on 

T faction out of the eſtate of the defendant's late father 1 
12 3 ent given by him to the. plaintiffs teſtator, caſe, decreed to 

for nd. The defendant, the eldeſt fon of the conufor — wed SP 
e the judgment, protects himſelf under a ſettlement made j,",,c.114'b, 

after the marriage of his father and mother in May 1694, the father and 
n which the father was tenant for life, the mother tenant — 822 a 


for life, and the defendant firſt tenant in tail. 5 directed to be 
| | ſold, and the 
In 1700 the father made a ſmall purchaſe jointly with „. 

the defendant of 41. per ann. to them and their heirs. — ye 2 

n 1708, he made another joint purchaſe with his youngeſt ſatisfation of 

on of 5/. per ann. for .1051. and ſettled it by way of bis judgment, 

groviſion for younger children, and paid the purchaſe 

money for both eſtates, and continued in poſſeſſion till his 

feath, which happened in 1735. The ſons afterwards 

entered upon theſe ſmall eſtates. The plaintiff inſiſts that 

al the eſtates are ſubject to his judgment for 120/. and 

that the ſettlement in 1694 was after marriage, and there- 


fore voluntary. 


The plaintiff having a right prima facie, lord Hardwicke 
put it upon Mr. attorney-general to begin as council for 
the defendant z who inſiſted that the father was not in- 
Q&bted at the time of the ſettlement ; that it was made in 
conlideration of a marriage portion of 2501. and executed 
97 years before the judgment, which was not confeſſed 
til 1721, and made too in purſuance of an agreement be- 
fore the marriage, But if the proof ſhould fail us here, 
the portion of the wife at leaſt will help us; and it is in- 
cumbent upon the plaintiff to ſhew that it was not paid at 
the time the deed bears date. For though there is no re- 
cpt for the 2.50/. indorſed upon the deed, yet it is no 
oection, becauſe at that time receipts upon the back were 
not fo frequent as they are now. Beſides, this court will 
wot give a judgment-creditor a better right than he has at 
ww, and therefore he ought ta have his remedy there. 
The father and the ſons were joint purchaſers of the ſe- 
'eral eſtates in 1700 and 1708, and therefore the ſons 
were no truſtees for the father, as they were capable of 
taking the whole by ſurvivorſhip, — upon the death 
« the father all his right ceaſed, and the whole veſted in 


ſons, | 


[ 479 1 


. 2 at the time; here father executed it for ti 


Caſts xurd and determined in the 

Mr, Floyer of the fame fide inſiſted, that in Caſes « 
voluritary ſettlements, whether the court will deem they 
fraudulent or not, depends upon the circumſtances of 


fit of children; he cited the cafe of Durand 
verſus Cooke, before lord chancellor King, and Sagitt 
verſus Hide, 2 Vern. 44. 


Several depoſitions were read to prove the father of n 

end in good circumſtances in 1694, in 1700, and it 8 
1708, the times when the marriage ſettlement and thy * 
Joint purchaſes were made. | * 
Mr. Brown for the plaintiff ſaid it was highly impre It 
bable that the father's only view in the purchaſes ſhould eſe 


be a proviſion for the children, Becauſe with regard u 
the eldeſt ſon, the whole eſtate under the ſettlement ir 
1694, was ſecured to him, ſo that he was fully pro- 
vided for: and therefore with reſpect to the plaintif, 
he can be conſidered in no other light than a | 
would be, who had joined in a purchaſe with the father 
of the defendant. This is taken on the footing of 2 
jointenancy, and therefore is improper as a proviſion for 
a child, becauſe the father might have ſold a moiety, or 
if the fon had married and even had children, and yet 
had died before the father, the other moiety would haye 
ſurvived to the father, All theſe circumſtances ſhew that 
it was merely a purchaſe for the benefit of the father 
without any view to the advancement of the children ; and 
it would be of dangerous conſequence to ſuffer a father, 
by purchaſing in jointenancy with a ſon, to prevent credi- 
tors from being ſatisfied out of ſuch eſtates, upon the ſon's 
letting up a right of ſurvivorſhip, which did not accrue 
till ſome years after the debt exifted. 


There is one great difficulty he ſaid upon the plaintif 
in this caſe, and that is to prove what the circumſtance 
of- the defendant's father were twenty years before the 
judgment; for people who have been in good circum 
ſtances are credited a long time after they are in a failing 
way, and therefore it is very difficult to point out the pre- 
ciſe time when the father declined in his circumſtances. 


As there is no other eſtate belonging to the father, and 
the whole is covered by joint purchaſes, the plaintiff mul 
loſe his debt, unleſs theſe eſtates are liable. | 


Lord 


Time of Lord Chancellor Hard wicke. 4935 


Lord chancellor. As to ſome things this caſe, is ex- The fettement 
dear. Firſt, as to the ſettlement in 1694, though — — 4 

wade after marriage, yet being in conſideration of a por- of « portion 

wn, which for any thing that appears was paid at the time, paid at the 

[am of opinion it cannot be impeached by ſubſequent ning; der hen 

weditots. - The ſecond - queſtion is as to the joint pur- triage, cannot be 

haſes; the firſt was made by the father and his eldeſt ſon impeached by 

n the 11th of September 1700, and the conſideration — 

money is admitted to have been paid by the father. The 

l purchaſe was in 1708, and made by the father and 

Wilizm Aſhdown the youngeſt fon, and the whole pur- 

due money was advanced by the father. 


It has been inſiſted on the part of the defendants, that 
theſe two purchaſes are to be conſidered, with reſpe& to 

; moiety and on account of the ſurvivorſhip, as an ad- 
rancement of the ſons, and conſequently they are in- 
fled to retain the eſtate, and not liable to the plaintiff's 
judgment. 


Now as to that, the general rule has been admitted, [ 480 ] 
and has been long the doctrine of this court, that not- Though the fa 
nithſtanding the father pays the whole money, yet if the ar pa — 2 
purchaſe is made in the name of a younger ſon, the heir ration, yet, if 
«f the father ſhall not inſiſt it is a truſt for the father. the purchaſe is 


made in the 


name of a younger ſon, the heir cannot maintain it is a truſt for the father, 


But the preſent caſe differs from this rule, or any other 
that I'remember. | 


edi. And if I can find any material difference, I ſhall in my In the judgment 


* Sa . : b of lord Hard- 
enn judgment be inclinable to reheve the creditor ; fot ®. 9 


me tough it may be 1 fore decifis, yet I have thought have gone full 
the caſes have gone full far enough in favour of advance- far enough 


nents, and that I ought not to carry it further. in favour of ad- 


vancements. 


It muſt be admitted that in fome of the caſes which The reaſon why 
ave been before the court, the father has continued in 9 
poſſeſſion where the purchaſe has been made ſingly in the though the pol. 
tame of the ſon, and yet held an advancement of the fon, {c{lion con- 
ad for this reaſon, becauſe the father is the natural guar- _ . 


lan of the ſons during their minority, held an ad- 


J vancement of 
the ſon, is, becauſe the father was his natural guardian during his minority. 


=> =. 


Here the purchaſe is in the names of father and ſon as A purchaſe in 
pintenants ; now this does not anſwer the purpoſe of an the names ot 


Kvancement, for it intitles the father to the poſſeſſion of father and ſon, 


rd 
he as joint-tenants, 


496 - Caſes argued and determined in le 


is noadvance- the whole till a diviſion, and to a moiety abſolutely, e 
ment oi ihe 2% after a diviſion,” beſides the father's taking a chance 
anſwer the pur- himſelf of being a ſurvivor of the other moiety : nay, i 

ole, fortill a the ſon had died during his minority, the father w. 
— have been intitled to the whole by virtuę of the ſurvivg 
poileſhon of the ſhip, and the ſon could not have prevented it by fever 


whole, and ance, he being an infant. 
en after it a | 
moiety, beſides the chance of the other moiety by ſurvivorſhip. 


Where e father Suppoſe a ſtronger caſe, that the father had taken x 
2 eſtate in the purchaſe to himſelf for life, with *. 
in it to himſelf to his ſon in fee, ſhould this prevail againſt the creditor 
1 No, certainly, for the plaintiff's father having the prof 
fon in fee, as for life, and the ſon only a remainder, the eſtate voll 
the father has have been liable. | 


the profits for 
life, the eſtate is liable to the creditor, 


A material conſideration for the plaintiff is, that the 
father might have other reaſons for purchaſing in joint. 
tenancy, namely, to prevent dower upon the eſtate, and 
other charges, &c, | 


1 481 ] Then conſider how it ſtands in reſpect of the creditor; 
Here the father à father here was in poſſeſſion of the whole eſtate, and 
Vas in poſſeſ- muſt neceſſarily appear to be the viſible owner of it, and the 
fon of the creditor too would have had a right by virtue of an el:yit 


ew par M to have laid hold of a moiety, ſo that it differs extremely 


appeared the from all the other caſes. Now it is very proper that this nor 
= ible owner, court ſhould let itſelf looſe as far as poſſible, in order we 
cds mn  Telieye a creditor, and ought to be governed by particular 50 
eiegit might Circumſtances of caſes. | 

have laid hold . 3 
of a moiety, which differs it from all the other caſes. a 


And what can be more favourable for the plaintiff, than 
that every foot of the eſtate is covered by theſe purchaſes; 
and unleſs I let him in upon theſe eſtates, the plaintiff hag 


no poſlibility of being paid. f 


Not neceſſarya It is not neceſſary that a man ſhould actually be in- 
ier debted at the time he enters into a voluntary ſettlement to 
ed at the time make it fraudulent 3 for if a man does it with a view 90 
be enters into a his being indebted at a future time, it is equally fraudu- 


wiluntary far lent, and ought to be ſet afide ; and therefore I ſhall d. 


it fraudulent; CTee the creditor in this caſe to be let in upon the eſtates 


| — * 4 jointly purchaſed by the father and ſon. | 
think 


bis being indebted at a future time, it is equally ſo, and ought to hg ſet aſide, 


Lime of Lord Chancellor Hardwicke. 


[ think, taking it all together, the preſent caſe comes 


), eße 
near the caſe of Chriſt's Hoſpital verſus Budgin et 


ance | 


* 


nay, Wy, Ven. 683. 
We Lord Hardwicke ordered and decreed that the eſtate of 
yo > defendant's father which was in mortgage, and a 


poiety of the premiſes purchaſed in 1700, and alſo a 
piety of the premiſes purchaſed in 1708, be fold, and the 
poney ariſing by ſale of the mortgaged premiſes be applied 
in payment of the mortgage, and in the next place 
wards latisfaction of what ſhall be found due to the 
hintiffs for principal and intereſt on their judgment and 
als thereon, and in this court; and if that is not ſuffi- 
gent, then the money ariſing on the ſale of the two moie- 
es ſhall be applied towards ſatisfaction of what ſhall be 
maining due to them ; and his lordſhip decreed that the 
plus of the 2 ariſing by the ſale of the premiſes 

purchaſed in 1700, ſhould be paid to the defendant John 
t de donne, and the ſurplus of the — arifing by fale 
one the premiſes purchaſed in 1708, ſhould be paid to the 
| no fendant William Aſhdowne. 


itor; Seymour verſus Bennet, Abbot and others, De- 
and cember 15, 1742. 


d the PHE two principal regiſters in the Prerogative office of 

Canterbury, diſagreeing about the appointment of a 
neh i cerk in this office; the deputy regiſter took upon him to 
this nominate the defendant Abbot, who for a twelvemonth 
r to 8 officiated, and conſtantly received the fees, amounting to 
war Wi ol. in the whole. 
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[ 482 ] 

C48 294. 
The principal 
regiſters in the 
prerogative 
office difagree- 
ing about the 
appointment of 
a clerk, the de- 
deputy nomi- 
nated Abbot, 


vho for a twelvemonth officiated, and received the fees, amounting to 5col. Lord Hard- 
vicke held, as he was the officer de facto, he had a right to the ſtated fees, and to retain 


tem without account; and diſmiſſed the bill as againſt him with coſts, 
The plaintiff, who is one of the regiſters, inſiſts, that 


acer, and that he is liable to account to him, and the 
der principal regiſter, for the whole profits. 


Lord Chancellor. There is no foundation at all for 
dis bill; for to be ſure, Mr. Abbot, as he is appointed 


1 . 
ag = 4 — 


* There a huſband lent out money in the names of himſelf and his wife 
don mortgages and bonds, and dies. 

Lord keeper Harcourt looked upon the wife to be in nature of a joint 
purchaſer ; and decreed ſhe was intitled to the mortgages and bonds againſt 
* Igirs at law, but admitted in caſe of creditors it might be fraudulent. 

| to 


Abbot ought to be allowed only a ſmall ſalary, as an under 


Caſes argued and determined in the 


ta officiate in this place, is the offcer de facto. ri. 

conſequence intitled pe the Rates 725 An * 
' tain them, without account ; nor is there any other per 

ſon who can maintain an action for them beſides himſel. 
and therefore the bill muſt be diſmiſſed, as againſt hin 
with coſts. The next queſtion is, in whom right of 
nomination of the office of clerk to the regiſter beſon- 
whether it is the right of the ſurviving grantees, under the 
grant of the late archbiſhop? And I am of opinion i ; 
in the ſurviving grantees. Not only the pecuniary profi 
are declared by the grant to go to the ce/tuique truſts, by 
i is alſo declared, that they ſhall have the nomination o 


the „but to be approved of by the archbiſhop and 
his ſucceſſors. 


Tho office has been compared to the caſe of an advon. 
fon, but that is only a bare preſentatian, where the biſhop 

a right to preſent on lapſe, and has nothing more tac 
but to ſee it filled with a proper perſon. But the caſe« 
an office is extremely different, becauſe of the labour and 
{kill required, and the perfon being puniſhable if he does 
any thing fraudulent in the exerciſe of it, or is guilty df 
any acts of extortion. | 


ſ 483 ] Upon the whole, Mr. Seymour and Mr. Bennet hare 
The right of = the ſole right of nominating the clerk ; but if they cannot 


OD unat | | 

N 5 agree about the nomination, the court cannot help it. 
iſter, is in the 

| > grantees, in the grant of the late archbiſhop doctor Wake, 


= yore —· It is like the caſe of a preſentation; if there are ſeven 


tuique truſts of ce/turque truſts, and they do not all agree, there can be ng 


preſentation, nomination ; or, as in the caſe of jointenants and tenants 


yp bones in common, While _ have a joint intereſt, and betors 


can be no no- ſeverance, they muſt all agree, or no act can be done. 
mination. So in 
the calc of jointenants before ſeverance, they mult all agree, or no act can be done. 


Where there But then I may do here as in a partition caſe ; where 
an advowſon, there are parceners of an advowſon, who cannot agree in 


who cannot one perſon, the court will direct the parceners to draw lots 


agree in one who ſhall have the firſt preſentation. 
perſon, the 


court will direct them to draw lots who ſhall have the firſt preſentation. 


Lord Herd- So here I will do the ſame, and direct the plaintiff Se- 
. — 2 mour, and the defendant Bennet, to draw lots who {hal 


to draw lots, nominate firſt a clerk, to fill up the vacancy which 
who ſhall firſt made by the death of Mr. Spurvill, 


nominate a 
clerk, to fill up a late vacancy. 


{ 


Lord 
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| Lord Tenham verſus Herbert, December 1 7, 1742. C A8 * 295. 
ay * plaintiff brought his bill, in order to eſtabliſh a The defendant 


* - demurrec to th 
right to an oyſter fiſhery, and to be quieted in the plaintitt's bill, © 
fion of it, againſt the defendant Herbert, who claims brought t» eſta- 


| i - bliſh a right te 
the piece of ground where this fiſhery is, as belonging to n LS 


s ManoT. ery, and to be 
4 quieted in the 


ſon of it, 28 being a matter properly triable at law. Lord Hard wicke declared, that 
there the right of a fiſhery is in diſpute only between two lords of manors, they can neither 
une here, Q11}-jt is firſt tried at law, and therefore allowed the demurrer. 


he defendant demurred to this bill, as it is a matter 
properly triable at law. 


Lord Chancellor. Undoubtedly there are ſome caſes, 
p which a man may, by a bill of this kind, come into 
this court firſt; and there are others where he ought firſt 
beſtabliſh his right at law. 


It is certain, where a man ſets up a general excluſive [ 484 } 
cht, and where the perſons who controvert it with him Where a man 


xe very numerous, and he cannot, by one or two actions eie up an ex- 
clunve right, 


hu, quiet that right, he may come into this court firſt, and the perſons 
which is called @ bill of peace, and the court will direct an who controvert 


Ie to determine the right, as in diſputes between lords it are numerous, 
and he cannot 


& manors and their tenants, and between tenants of one by one action at 
manor and another ; for in theſe caſes there would be no law quiet that 


ty re A . right, he ma 
md of bringing actions of treſpaſs, ſince each action would — 9 I'4 


eral WW termine only the particular right in queſtion between the hich is called 
no plaintiff and defendant. a bill of peace, 


| | and the court 
vill direct an iſſue to determine the right, as between lords of manors and their tenanis, or 
nt of one manor and another. 


As to the caſe of the corporation of York and fir Lionel 
Llkington, the plaintiffs there were in poſſeſſion of the 
ght of fiſhing upon the river Ouze for nine miles toge- 
lier, and had conſtantly exerciſed that right; and as this 
age juriſdiction entangled them with different lords of 
manors, it would have been endleſs for the corporation to 
ave brought actions at law. But where a queſtion, about 
inght of fiſhery, is only between two lords of manors, 
either of them can come into this court till the right is 
rſt tried at law. 


Lord Tenham does not charge in this caſe any poſſeſ- 
bon for the laſt thirty- eight years, ſo that this is in the na- 
ure of an ejectment bill; the plaintiff ſays, that this piece 
Vor. II. 31 of 


800 - Caſes argued and determined in the 
| of ground agua cooperta belongs to him; Mr. Hen, 
inſiſts it. belongs to him; ſo that this may very Properly h 
determined at law, as it is a mere ſingle queſtion, to 
the right between two perſons ; and it is not like the caſe d 
the corporation of York, who muſt have gone all round 


the compaſs to have come at their right at law. There 
fore the demurrer muſt be allowed. 


The plaintiff A MOTION was made, on behalf of the plainif! 
maki 


moved for an for an injunction to reſtrain the defendant from 
in _ ing uſe of the Great Mogul as a ſtamp upon his cards, 
fendant from to the prejudice of the plaintiff, upon a ſuggeſtion that 
uſing the Mogul the plaintiff had the ſole right to this ſtamp, having ap- 
— 3 propriated it to himſelf, conformable to the charter granted 
ing the ſole right to the card- makers company by king Charles the Firſt, 
to be in the 

plaintiff, having appropriated the ſtamp to himſelf, conformable to the charter granted to 
the card- makers company by king Charles the Firſt. Lord Hardwicke denied the injunction, 
and ſaid, he knew no inſtance of retraining one trader from making uſe of the ſame mark 


with another, 

[ 485] Lord Chancellor, I think the intention of the charter 

is illegal, though indeed all the clauſes that eſtabliſh the 

corporation and give them power to make bye-laws are 

legal. In the firſt place, the motion is to reſtrain the de- 

fendant from making cards with the fame mark, which 

the plaintiff has appropriated to himſelf. And, in this 

reſpect, there is no foundation for this court to grant ſuch 

an injunRtion. Every particular trader has ſome particular 

mark or ſtamp ; but do not know any inſtance of grant- 

ing an injunction here, to reſtrain one trader from uſing 

the ſame mark with another; and I think it would be ot 
miſchievous conſequence to do it. 


Mr. attorney-general has mentioned a caſe, where an 
action at law was brought by a cloth-worker, againſt ano- 
ther of the ſame trade, for uſing the ſame mark, and a 
judgment was given that the action would lie. Poph. 151. 


A cloth-worker But it was not the ſingle act of making uſe of the mak 
may maintain that was ſufficient to maintain the action, but doing it 
an action againſt 


another of the With a fraudulent deſign, to put off bad cloths by this 
ſame trade, for means, or to draw away cuſtomers from the other clothuer: 
uſing bis mark, and there is no difference between a tradeſman's putting 


with a fraudu. up the ſame fign, and making uſe of the ſame mark, with 
lent deſignto another of the ſame trade. In the caſe of n 
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eme the court has governed itſelf by is, whether there E me 
y act of parliament under which this reftriftion is Gor away cuf- 


Ended. tomers. 


Herbe 
erly by 
to th 


roung But the court will never eſtabliſh a right of this kind, This court will 
Lined under a charter only from the crown, unleſs there gene dug 
bs been an action to try the right at law. The court — 1 
would not do it, even in the caie of the ſole printing of unleſs there has 
dies and common prayer books, till a trial was firſt had. IN 
the injunction is to be obtained, it muſt be upon the a law. 

auer of the crown. But then it muſt be conſidered 

won the intention of the charter, what was the end of 


liredting the marks there. 


| take this to be one of thoſe monopolies which were ſo [| 486 J] 
fequent in king James the Firſt's time, and continued This was one 
all his regin, but did not laſt long in his ſucceſ- pf the monops- 
brs: I obſerve too, the application for this very charter in home _ 


win king James the Firſt's time, though not completed Firlt's time, and 


ited to At 8 7; . continued thro? 
non, ill the beginning of king Charles the Firſt's reign. 4 
; mark but did not laſt 


In the firſt place, the deſign of granting this charter 1 in hu flug. 
ms to raiſe a ſum of money for the crown. Here is a — 

tuſe likewiſe for prohibiting the importation of cards 

rom foreign parts: Could ſuch a clauſe be ſupported now? 

Inpoſſible ! as it is intirely illegal. There is another 

tauſe that confines the making of cards to London, and 

kn miles about it, which is a plain monopoly, and directly 


ach WY inſt law. The duty here is 2s. a groſs upon cards; 
ular A the receiver entitled to one half of the duty under the 
nt. WJ Garter. There is an authority to the card-makers, to 


kl their own cards; and every particular maker ſhall have 
is own ſtamp or mark, ſo that the receiver of the du 

tay know who is the maker of the cards. The deſign of 
lis was, that it might be plain to the receiver who the 


an is belonged to; and that the receiver might be enabled 
no- h to make up his account relating to the duty, Now 
adi was illegal, the payment of this duty has been diſ- 
51. wntinued long ſince. This then appears to have been 
˖ lie primary end of theſe marks. 
Ir 


There is another clauſe in the charter, that in order 
fry card-maker may know his cards from another card- 
maker, each. trader ſhall lodge his mark or ſtamp with the 


"+ | 

1 meaver, to prevent any fraud upan our loving ſubjetts. 
1 This is a colourable end For if any weight was 25 laid 
8, Won theſe colourable recitals, it would be eſtabliſhing 


ery other monopoly. For all the world knows, that 
112 there 


30 8 .» Cafes argued and determined in the 
| | there is a pompous recital in every monopoly, of the 
benefit to trade accruing from ſuch charters 0 reſtichen 


[ 487 13 There is another thing obſervable too, that it is in 
| poſſible to carry this claule into execution; for the du 


being illegal, and funk, the receiver funk with it, ſo 1,88 
there is no perſon to receive the ſtamps or marks. An io" 
jection has been made, that the defendant in uſins I the 
mark prejudices the plaintiff, by taking away his cuſtomet Wl bit 

The objeftion of But there is no more weight in this, than there woa 5 
the delendant's oY bie&i L 1 Fae 1 

taking away the be in an objection to one inn-keeper ſetting up the ſame i © 
plainuff's cuſ- with another. tti 


tomers by uſing 


the.ſame.mark, There is a fact ſet out by the defendant in his anſyer 
2 bg ben Which is not at all denied by the plaintiff, that the card 
one innkeeper's makers uſe quite different marks from what they did for 


ſetting up the merly; which ſhews this charter is 8 obſolete, ot 
© 


— with otherwiſe all card-makers, if they obſerved the charter 

| | would adhere to that fort of ſtamps which are diredei 3d 

under it. | | 

Upon the whole, there are no grounds in this caſe e 

grant an injunction againſt the defendant, till the hearing " 

of the cauſe, th 

W 

cas 295. Bennet verſus Lee, December 20, 1742. n 

Lord Hard- A PETITION had been preſented on bchalf oi :; 

hat wor agony Francis Lee, grandfather of fir John Lee, for a bi ;; 

fant can, before of review, upon a fuggeſtion of new evidence diſcovered tc 

A ge fince the decree in the former cauſe, and which was not e 
hq ſo as to his power at the time of the decree ; and this was ſup- 

rehear the cauſe ported by affidavits. | »þ 

over again; for * tl 

if there ſhould The material evidence that is inſiſted upon, is a deed o h 

ed & rom on ſettlement in 1684, made by the father of fir: John Lee, . 

the fround which all the uſes under that ſettlement are ſpent, and ; 

8 may reverſion in fee is deſcended upon Francis Lee and hi 1 


reaſon put in a brother Richard Lee, who is an infant in gavelkind. 


ve Ouran It was argued on the part of Richard Lee, that he, being 
occaſion infinite an infant, cannot be precluded by the decree from varying 
Veralion.- his defence in the former cauſe, even before he comes 


of age, 


Lord Chancellor. The doubt with me is, whether it 
infant can, before he comes of age, put in a new an{vt, 
ſo as to're-hear the cauſe all over again; for if there {houll 
be a decree againſt him upon the ſecond hearing, he " 
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as much reaſon put in a third anſwer, and make the 

eedings endleſs, and by this means leave it in the 

ver of a guardian to put in a new anſwer for him every | 488 
during his minority, and occaſion infinite vexation.# —_ 


4 


years | 
On the fide of the plaintiff Bennet, they ſet up three re- 
greries in 1703, 1718, and 1736, which, if they take in 
the Kentiſh eſtate claimed by the defendants, is a.complete 
iners WY bar to the petition. 


Some objections being made to the validity of theſe re- 
:overies, the caufe was ordered to ſtand over, that the pe- 


ne tion , 
i ttioners may have time to look into them, 
wy Baker verſus Hart, December 22, 1742. Casz 298, 
car * 
d for HERE was an order made juſt before the laſt long The parties in- 
- JP. . tereſted in an 
te, 0 vacation, for the appointing a receiver of the rents of ,der ſor the 


n eſtate in the ifland of Sheppey, belonging to the late appointment of 


admiral Hoſier . a receiver, take 
| upon them to 


It being neceſſary for the maſter to inquire into the cir- Print it with a 


. ; of th 
cumſtances of the perſon propoſed for a receiver, and like- — backe 


the long vacation, ſo that the parties intereſted in this affair e vo 

were apprehenſive that the tenants would pay their rent into perſe it among 
an improper hand, and theretore upon conſultation with the tenants: 

the maſter, how they might prevent this inconvenience, he 822 Tel 
adviſed them to print the order, with the recitals of the was a contempt 


moſt material facts in the cauſe relevant to the order, and of the court. 


to diſperſe it among the tenants, which was done ac- et Horde. te 
cordingly, be no contempt, 


| but ſaid at the 
dome other parties in the cauſe apply now by petition to ſame ume, he 
the court, inſiſting that the printing this order was a con- 28 St 
tempt of this court, and eſpecially the recital part of it, 1 _m_ 
which as it is ſingle and detached from the reſt of the cauſe, 
may look in the eye of the world as a reflection upon the 


perſons named in them. 


Lord Chancellor. I am very far from approving of the 
method which -has been taken of printing this order, but 
wil always diſcountenance ſuch practice whenever I meet 


i i a 
- 9 — 


N. B. In the caſe of Richmond and Ux' verſus Tayleur, 1 P. Wms. 
735+ it was held, that an infant aggrieved by a decree is not bound to ſtay 
Il he is of age, but may apply as ſoon as he thinks fit to reverſe it: and 
may do this either by bill of review, re-hcaring, or original bill, alledging 
ö ly the errors in the former decrce, ; 
with 


wiſe of his ſureties, it was impoſſible to complete it before in the cauſe re. 


. —— 8 
- * ha 


* 
3 
n 
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504 Cafes argued and determined in the 


with it. As to this particular caſe, it is not at al! like 
caſe of Huggonſon, the printer of the Champion, becyy 
there he did not verbatim print the proceedings in the ca 
[ 489 ] between the executors of major Roach and his widow, but 
by way of narrative, took upon him to abuſe ſome perf, 
who had made affidavits in the cauſe, and likewiſe the ee. 
cutors, and therefore extremely different from the pref 
caſe; for here does not appear the leaſt intention of refleding 
upon the perſons named in the printed order, but dons 
merely by the advice of the maſter, to prevent the tenani 
from paying the rent improperly, and to impound it in the 
hands, till there ſhould be a perſon appointed by the mak 
to receive it. 


As the manner I could wiſh that the orders of this court were framed 
2 Ao with the fame ſimplicity as orders made by the courts d 
ers here 13 . . 
long ſanding, common law; and to be ſure in a great many inſtances they 
tord Hardwicke might; but in ſome ſpecial orders, the recitals of the prin 
* _— cipal facts which induced the court to make theſe orders, 
courſe of them. are neceſſarily inſerted, and as the drawing orders in chan. 
but wiſhed they cery have been for a long time practiſed in this manner, | 


dat Es. - will not take upon me to alter the courſe of them. 


—— . to the complaint itſelf in the preſent caſe, I am of 
the courts of opinion, upon the particular circumſtances and plain in- 
eommoen law. tention in doing it, that though it is not a practice I ap- 

prove of, yet it was innocently done, and conſequently wos 


no contempt of this court; and as to this part of the peti- 
tion his lordſhip ordered the ſame to be diſmiſſed. 


C481 299- Davy verſus Barber, January 15, 1742. 


Where 2 pur- 8 George Carey and Mr. William Carey had ſeveral 
— eſtates in the weſt of England, which were very much 
the dre ping ia incumbered; on the death of fir George, his eſtate de- 
of lives, the ſcended to William: William died, and Mr. Barber mar- 
— dee G&- ried his heir at law, who by that means became intitled to 
what intereſt both theſe eſtates, and had likewiſe a conſiderable mortgage 


was proper to hk | r 
de pid by him Pon them, which was prior to any of the incu 


on that account. In 1727, three bills were brought by Mr. Davy and 
others, who were creditors of ſir George and of William, 
againſt Barber, in order to have a ſatisfaction out of theſe 
eſtates. Under a decree for ſale of theſe eſtates, Mr. 
Phillips bid 80207. and in 1730 was confirmed the belt 
purchaſer at that ſum. Mr. Phillips was deſirous of being 
let into poſſeſſion in purſuance of his purchaſe, wy — 
| Bar 
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der has continued in poſſeſſion to this time as mort- 
Lee, and it was but lately that his mortgage was ſatisfied. 


dy reaſon of this delay ſeveral lifehold eſtates are dropped 
and by that means the eftates which Mr. Phillips 
wht, are now worth 20001. more than they were at the 


exe. ehe was confirmed the beſt purchaſer. | | 

reſenel u: *,- a . 

. philhps petitions to be let into poſſeſſion, and Mr. | 

= -n and * creditors pray that the bidding may be U 490 ] | 
Nd. Mr. Phillips and Mr. Barber came to an agree- 4 

Nants a e f 

the RP"! in court, that Mr. Phillips ſhould pay Mr. Barber 


vol. more than the purchaſe- money, and in conſideration 
freof Mr. Phillips ſhould be let into poſſeſſion. 


Lord Chancellor. I am of opinion that the proper di- 
on will be, that the 1 300. be added to the ſum of 
126]. which Mr. Phillips, in the name of Mr. Hamlyn, 
d before bid for the eſtates in queſtion, and that Mr. 
uber s mortgage be paid in the firſt place, and thereupon 
muſt aſſign his mortgage to truſtees, to be approved of 
the maſter, in truſt to attend the inheritance purchaſed 
Mr. Hamlyn; that ſuch deeds as relate to other eſtates, 
well as the purchaſed eſtates, ought to be lodged in the 
nds of the maſter for the benefit of all parties, ſubject to 
xr order, and Mr. Hamlyn to be at liberty to take 
bpies of them, and the reſidue of the money to be placed 
in the bank, to the credit of the accountant-general, 
ad thereupon Mr. Hamlyn to be let into poſſeſſion. 


nthe weſt of England, eſtates are conſtantly let out upon The dropping 
s, and ſmall conventionary rents reſerved, but the chief in of lives on 
wfits ariſe from the dropping in of lives, which is not **2*5'2 the 


red as accidental, but as part of the annual profits of Ycontdeta. 
ich | eltate, | not as acci- 


dental, but as 
From 1730, when the report was abſolutely confirmed, anuual profits. 
der Mr. Hamlyn nor Mr. Phillips have been let into | 
Ileſhon; but have been obſtructed by Mr. Barber, who 
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of Es to have had ſome grounds for it, on account of a 1 
? | e on theſe eſtates prior to any —_ and it 

nd WE but reaſonable that he ſhould be ſatisfied; however, 

mn, cane is worth a great deal more by the dropping in of | 
le © it was at the time the maſter's report was con- 


lr. me 


The queſtion then is, Who is to have this advantage, or 15 the parche%e 


A tecompence is to be made for it? Now as to that, uader a privais 
S | | when <onraRt docs 


306 | Caſes argued and determined in the 
not pay the pur- when purchaſes of this nature are made under pri 
1 tracts between particular perſons, there is no ee 4 
he will be culty in the matter, for then a time is generally fixed f 
2 5 payment of the purchaſe- money, and if the purchaſer do 
muſt bear any not pay the money, then he will be chargeable with i. 
loſs, ſo likewiſe tereſt; and as he muſt bear any loſs which happens in th. 
will ne hein- eftate, ſo likewiſe will he be intitled to any profits whi 
ert Ariſe ariſe from it ; beſides, it is in the breaſt of the court wheths 
from the alete, they will decree the contract to be ſpecifically carried in 
[ 491 ] execution, when any extraordinary advantage ariſes by a 
accident of this nature: and in other kinds of caſes th 

court has conſidered biddings a good deal under their di 

cretion, ſo that, if they think proper, they may leave t 

party to his remedy at law. 


But the preſent caſe is of a different nature, being 
bidding under a decree of this court, and upon which thi 
court muſt finally make a determination. The purchase 
here has plainly a conſiderable advantage by the droppin 
in of lives, and had it not been for the agreement no 
made between Mr. Barber and Mr. Hamlyn, I ſhoul 
have inclined to direct an inquiry what intereſt was pre 
per to be paid by the purchaſer ; for if the court was nd 
to give ſuch direction, there would be a maniſeſt injuſtice, 


But in conſideration of Mr. Hamlyn's agreeing in cou 
to pay 1300. more, I do think he is intitled to the advan 
tage ariſing from the dropping in of lives. 
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Casz 300. Spinks verſus Robins and Cope; and by a criſs-bi 
Robins verſus Spinks, Trent and others, January 27 

1742. ; 

S. by a codicil HE original bill was brought by the plaintiff as ar 
222 I ſiduary legatee of the late Mr. Spinks, to have 


date gives10001, 
a-picce to Mary placed out for his benefit by the defendants the executo 


and Sarah Ro. of the will, and was merely of courſe ; but the mater 
bins, and if ei- 


ther die before queſtion aroſe on the croſs- bill and upon this caſe. 
their legacies DW 

are wid, the whole to the ſurvivor; each of the legacies directed to remain in the executo 
ad till legatees attain twenty-one. S. afterwards enters into two bonds, one to Mary, i 
another to Sarah, reciting he was deſirous to provide for their maintenance: r 4 
bonds were in the penalty of 4000l. for ſecuring 20001. provided they marry in his U * 
wich his conſent, or in caſe they ſurvive him. As the principal ſums given by the bon | 
upon two contingencies, they ought not to be conſidered as a ſatisfaction of the legacies u 
the codicil, 


Mr. Spinks the teſtator, by a codicil without any Gt 
gives 1000/. a-piece to the plaintiffs Mary and Sarah Rc 


bins, (the daughters of Mrs, Robins. a widow, 


. PE. 


Tur of Lord Chancetlor Hardwicke: 


he lived for ſeveral years till the time of his death) 
either of them ſhould die before their legacies were 
then he gave the whole to the ſurvivor, 'and directed 
each af the ſaid two legacies ſhould remain in the 
Lads of his executors, till they attained the age of 
wenty- one. 


hie afterwards enters into two bonds, one to Mary and 
he other to Sarah Robins, reciting, that for divers good 
auſes and conſiderations he is defirous to make a proviſion 


for and towards their maintenance. | 


Fach of the bonds were in the penalty of 40007. for [ 492 
kcuring-- 20007. a- piece to them, provided they ſhould | 

marry in his lifetime, with his conſent, or in caſe they 

ſhould ſurvive him. 


Mr. attorney-general, council for the defendants, in 
the croſs cauſe inſiſted, that the bonds are to be conſidered 
8 given in ſatisfaction of the legacies under the codicil. 


And for this purpoſe, cited Tapper verſus Chalcroft, A legacy to a 
1 Feb. 1739, before lord Hardwicke ; where it was held, — 
that a legacy to a daughter, under the will of her father, facher, held to 
ms ſatisfied by his giving her a marriage portion after- be ſatisfied by 
mrds: he cited likewiſe Hartop verſus Whitmore, IP. . = b 
Was. 687. and Jenkins verſus Powell, 2 Vern. 115. tion ds, 


Webb and Webb, Ventr. 347. 


Mr. Chute, for the plaintiffs the Robins's, cited At- 
non verſus Webb, 2 Vern. 478. and inſiſted that the 
wrds for and towards the maintenance in the bond, ex. 
I temini imply, that it is not the whole he intended to, 
ye them, and therefore the 1000/7. under the codicil may 


* * 


* conſidered as an additional portion. 


Lord Chancellor. The general rule which has been, 
ad down in the cafes is, where the portion, has been, 
Kually paid. | 


But J do not remember any caſe that comes up to the 
jeſent, where the principal ſum is given upon two con- 
ingencies, one of marrying with conſent in his lifetime, 
nd the other in caſe they ſhould ſurvive him; ſo that it 
Wght never take effect, for they might marry without his 
anſent, or die before twenty-one. The caſes that have 
Ken cited to me have been of portions from parents to 
ildren ; there the preſumption is, that the parent is pay- 
fg the debt of nature. I will not ſay but there may 

You, II. 3U have 
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have been cafes alſo between collateral relations, 35 
tween uncle and niece, ſtanding in loco parentis ; bu; 
do not remember in any caſe between ſtrangers, wheze 
man firſt gives a legacy by will, and afterwards in his li 
time a. different ſum to the ſame. perſon by bond, that th, 
one has been held to be in ſatisfaction of the other; for t 
extinguiſh a legacy by ſuch à conſtruction would be a u 
extraordinary ſtretch of this court.” * og 


The words by which the legacies are given in this wi 
are not at all in the terms of à portion, neither is the wor 
portion ſo much as mentioned. | 


J 493 J What weighs with me very ſtrongly is, that the mone 
given by the bond is upon a contingency, and therefore 
abſolutely uncertain whether one ſhilling of the principal 
ſum will become due or not. Now, in the conſtruction 
upon double portions, it has always been of weight, th 
they were both certain. 6 ; 


_ Formerly, the circumſtance of time when the portion 
was to be paid had ſome weight in determinations ; buf 
jatterly it has been laid out of the caſe. Here it would 
be extremely unjuſt ; for if either of theſe gentlewome 
had married in the lifetime of Mr. Spinks without con- 
ſent, it would have been a forfeiture of the bond. 


Mr. attorney-general ſays that it was contingent ; but 
when the event takes place, it is certain. Now, a calc 
may. be put, which will clear the preſent caſe from Mr 

A legacy left to attorney's objection. For, ſuppoſe a man gives a legacy 
a creditor is3. to another to whom he is indebted, this is a fatisfaCtion 
mag if it is equal or exceeds the debt: but where a legacy is 
exceeds the given upon a contingency, it has never been held to be: 
nts ſatisfaction; for in theſe caſes it muſt be ſo at the time 
—_ _ and not uncertain whether the legacy will take effect or no, 
gency. This caſe is within the fame reaſoning, and ought to 


determined accordingly. | 


Lord Hardwicke declared therefore, that the 2000/. 1 
intereſt at the rate of 4/. per cent. due upon the bond en- 
tered into by the teſtator to Mary Robins, now married te 
Robert Trent ; and alſo the legacy of 1000. given by the 
codicil of Mr. Spinks to Mary Robins, with the inter 
thereof, are ſubject to the truſts in the articles entered int 
by Mary Robins with Robert Trent, and decreed that tls 
articles be performed ; and that what ſhall be found du 


tor the intereſt of the two ſums of 1000/7. and — * 
6 


2 
unn 


. r =o - 


Time of Lord Chancellor Hardwicke. 809 
fit ibs marriage, be paid to Robert Trent the huſband ; 
40d 


what ſhall be found due for the arrears and growing 

ee ments of the intereſt of the 1oool. from the time of + 
e age, be paid to Mary the wife, for her ſeparate uſe, 

at h ording to the articles ; and that what ſhall be. found 
ter er for the arrears and growing payments of the interſt of 

the 20001. from the time of the marriage, until a ſettle- 

ment ſhali be made, be alſo paid to Mary for her ſepa- 

rate uſe; 


Pd 
. r 
o w.. 
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Mellor verſus Lees, February 5, 1742. Rehearings. L 494 ] 


CASE gol. 


HIS caſe came before the chancellor upon an appeal 
from the Rolls. 


Am was made of an eſtate by the plaintiff's The plaintiF's 
confi andfather, Thomas Mellor, in 1689, to John and James g rn. in 
tha Whitchead ; the Whiteheads afterwards, on the 5th of — the eſtate 
June 1689, mortgaged the ſame eſtate to Cartwright and ; queſtion, to 
Jon Heywood, and their heirs, for ſecuring 200/. to wang — 
which Thomas and his ſon John Mellor were parties; mortgaged it to 
bu nd Cartwright and Heywood, in order to ſecure to them- Cartwright and 
ou tires the intereſt, made a leaſe to the plaintiff's father, ech, ond 
John Mellor, dated the 12th of June 1689, and to his zool. who, to 
© IF gas for five thouſand years, at the rent of twelve pounds _ my ner 
err for the three firſt years, and ten pounds a year for er 
the remainder of the term; and if in the ſpace of three plaintiff's ſa- 
years the 200/. was paid, and the intereſt, then the pre- , n Jon* 


t 1689. and to 
niſes were to be re-conveyed. his Agne, ſor 
| five thouſand 
years, at 1.21. a year rent for the three firſt years, and 10l, a year rent for the remainder of the 
m; and if at three years end the 2001. was paid, and intereſt, then the premiſes were to be 
e-conveyed ; receipts given, ſometimes for intereſt, and ſometimes for à rent-charge, the 
alt m 1939, the 2001. lent wes charity money, directed to be laid out in the purchaſe of 
knds in tee, and the rents to be applied for clothing twenty-four needy houfekeepers. In 
1738, the plaintiff gave notice he would pay in the money, but the defendant refuſ-d to take 
i and infiſted it was an abſolute purchaſe, and ſo decreed by the maſter of the Rolls; aud 
9 appeal, lord Hardwicke being of the fame opinion, affirmed the decree, . 


Receipts have been given ſince, ſometimes for intereſt, 
ad ſometimes for a rent- charge; the laſt receipt was in 
en 5 The 200. lent, was money left under one Sutton's 
in 1687, and directed to be laid out in the purchaſe 
lands in fee in Lancaſhire or Cheſhire, and the rents of 
*, when purchaſed, to be applied towards cloathing twen- 
F-four aged and needy houſckeepers. The plaintiff, the 
tot of January 1738, gave notice that he would pay in 
the money, but the defendant, a new truſtee of the cha- 
ly, refuſed to take it, and inſiſted upon it as an abſolute 
3U 2 purchaſe 
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purchaſe ; and was ſo decreed by the maſter of the Rey, 

illiam Forteſcue, eſquire. Lhe eſtate at the, time | 
the mortgage was worth 50o/. only, but would fell noy 
for good. #3 | 


Lord Chancellor. To be ſure, the rules of this court 
relating to mortgages ought to be adhered to, that bo. 
rowers of money may not be oppreſſed, | 


There are two general queſtions in the preſent eat. 

[ 495 L Firſt, As to the contract, Whether it is a A 
is in its nature a mortgage, dr a defeaſible purchaſe, and 

ſubject to a re- purchaſe? Secondly, If originally in. 

tended as a mortgage, Whether length of time will ng 

be a bat to redeeming ? | 


As to the firſt, There is a difference between ſuch a 
agreement as this, which relates to a rent-charge iffui 
out of land, and an agreement which relates to the land 
itſelf. So likewiſe the caſe of creating a rent-charge out of 
lands, and mortgaging a rent-charge, is of different con- 
fiderations. Where a man takes a mortgage, it is not 
barely adequate to the payment of the intereſt, or even to 
a perpetual payment of the intereſt, but generally the eſtate 
is double the value of the principal money lent. 


Where a mor- If indeed any fetters had been laid upon redeeming 
— 18 the mortgaged eſtate, by ſome original agreement, either 
the inortgage- in the mortgage-deed or a ſeparate deed, it would not 
bg " * avail, where it is done with a deſign to wreſt the efiat 


the redemption, fraudulently out of the hands of the mortgagor. 


wi b f d - ; 2 * . . 
2 D But where is the fraud, of the inconvenience, in the 


get the eſtate, it preſent caſe ? The land itſelf is not parted with, but it is 
will not avail. merely felling a rent-charge, ſtrictly adequate to the conſ- 
| deration given, the 2o00/. and inſtead of having a chance 
for the whole eſtate, the lender of the money is contented 

to buy the intereſt for ever, by way of rent-charge. | 

have faid thus much in general; and now I come to the 

particular circumſtances in this caſe. 


From the agreement, and from the articles themſelves 
in 1689, it appears plainly to be the intention of the pr. 
ties, that after the end of the three years the intereſt ſhould 
be changed into a rent-charge, and be irredeemable. 


The objection is, that the court will not permit a clauſe 
in the ſame deed, or in another, which ſhall fetter the re- 
(GER dempuon 
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pption 3 and the obſervation is very right, when ap- wt 
to the caſe of a common mortgage. | | 


But what has been ſaid by the defendants council, with [ 496 ] 
ward to the charity, is very material, (not that I will lay | 
n a general rule, with regard to all charity-money lent 
mortgage) for here a ſum of 200l. is left by one Sut- 
which is not to be laid out at intereſt, but to be in- 
% in land in fee-fimple, ſo that the truſtees of this 
lay, being under an inability of treating in the com- 
jon way, have put it in this method, and it is the will it- 
if that has laid a foundation for tranſacting it in this 
unner, and has delivered the defendants from the ſug- 
fon of oppreſſion and impoſition. 


t is material, in the preſent caſe, that here is no cove- In common 

t in the deed for the repayment of the mortgage —— papa 
ney, which ſhews a plain intention of purchaſing a rent- yenant for re- 
ue. In general, indeed, this is no rule againſt re- payment of the 
kmptions in common and ordinary caſes, though there is n b bar 0 
jo ſuch covenant ; but here it is explanatory of the whole — 
heme and intention of the parties. The agreement is to 
de a rent- charge, at the rate only of 5 per cent. which 

$ extremely fair, conſidering the intereſt of money kept 


p long after at 6 per cent. 
Hoyer and Lavington, 1 P. J/ms. 261. is the only 


ale that comes near the preſent. Bonham verſus New- 
umd, 2 Vent. 364. went upon a different reaſon, and is 
u exception out of the general rule *. 
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do not ſingly found my opinion upon the nature of the 
tract in the principal caſe, but on the great length of 
me, for this bill is brought at the diſtance of 48 years. 


And though it is very true that the court will not ſuffer Where a mort- 


; has be 
Icommon and plain mortgage to be redeemed, where the 5 Tg 


bortgagee has been in perception of the rents and profits the rents and 
br a conſiderable time, becauſe it would be making the Profits fora con- 


ſidetrable time, 


Portgagee a bailiff to the mortgagor, and ſubject to an the court will 


— * 
8 . 
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One for 8001. conſideration, grants a rent- charge of 481. a year, in 


ſe upon condition that if the grantor, during his lite, ſhall give notice 

pay in the 8ool. by inſtalments, viz. 100l. at the end of every fix 
months, and ſhall do this during his own lifetime, then the grant to be 
"ad; the mortgage was made about ſixty years ſince, when the legal in- 
bel of money was 8 per cent. Lord chancellor Cowper was of opinion, 
Merent-charge was not redeemable, and decreed the bill for a redemption 


dould be diſmiſſed. Floyer verſus Lavington, 1 P. Was, 268. 
account ; 


1 ²˙ A TIPS —_— 


F 
> © 


__ 


fe * 


* , 
| g 
a _ 
ES 
. 


312 Cubes argued and determined in the 
not decree + re- account; yet, in this caſe of a rerit-charge, 
Vould be mak. be no ſuch inconvenience, for the perfor 


ing him a bailiff ACCOUNT; 
to the mort- 


gagor. But conſider how much the value of money is 3 
497 | ſince 1689, and likewiſe the value of the rent· eam 
or if the purchaſer was to reconvey his rent- charge = 
in 1 74. he could not poſſibly purchaſe another wih! 
2001. that would produce more than 71. a year; therefor 
if the perſon who had a right to redeem had come (oo, 
ſomething more might have been ſaid. 


There is ſtill another reaſon, that it would make pro 

precarious ; for if after the three years it became x 
abſolute eſtate, then it is a freehold, and would be con 
veyed as ſuch; if. conſidered as a redeemable interes 
then it is only perſonal eftate ; - this would create gte 
confuſion, and render it very difficult for perſons either i 
diſpoſe of their property, or to ſettle what kind of co 
veyance is proper. 


Therefore, this bill has been properly diſmiſſed at th 
Rolls, not ſo much upon general rules, as upon the pari 
cular circumſtances of the cafe, and upon the likeneſs ther 
is between this and the caſe of Foyer verſus Lavington, 


His lordſhip affirmed the decree, but gave no coſtsq 
Either ſide. 


there wwoy 
might ek 


Casz 303 Attorney-General verſus Sawtell, February 8, 1742, 


Sir J. T. deviſed HE queſtion was, Whether copyhold lands ſurren 
copybold lands dered by fir John Taſſi; to the uſe of his will, ant 


— oy deviſed by him in charity, would paſs, as the teſtatot hat 


ſurrendered to not ſigned the laſt ſheet, nor was there any witneſs to it. 
the uſe of his 


will, which conſiſted of eleven ſheets, the two firſt of which he ſigned, and died before ht 


ſigned the reſt, nor were there any witneſſes, Lord Hardwicke held it to be a good ' 
pointment of the copyhold eſtate for the charity, under the ſtat. of 4g Eliz. 


A ſcrivener had orders to ingroſs it, but the teſtator be 
ing in extremis, the rough draught, conſiſting of elev 


ſheets, was brought to him, and he ſigned only the tw 
firſt, but died before he could fign the reſt. It was prove 


in the cauſe, that the teſtator aſked, before he ſigned thi 


will, whether it was according to his directions, and tht 
ferivener aſſured him it was. In ſupport of the vil 


was cited Wagſtaff verſus Wagſtaff, 2 P. Vins. 258. 
U 498 ] The chancellor, though the will was not ſigned in tit 


laſt ſheet, and without witneſſes, held it be a good appoint 
men 


Time of Lord Chancellor Hardwieke. 


of the copyhold eſtate for the charity, according to 
tute of 43 Flix. c. 4. of Charitable Uſes 


Dr. Trebec verſus Keith, February 12, 1742. 
R KEITH, miniſter of May-fair chapel, which 
VI was chapel of caſe to Saint George's pariſh, Han- 
N na er-fquare, of which the plaintiff is the rector, being 
£4 into the biſhop of London's court, for officiating as 
refor dergyman of the church of England, without being li- 
done e by the biſhop, and having been denounced excom- 
unicate forty days, for cantumacy and contempt of the 
e profcclefiaſtical laws; upon the biſhop's certificate into Chan- 
men nr of this fact, the writ of /ign:ficauir iſſued; and at a 
e «mer ſeal it was moved to quaſh the writ, upon the fol- 
ere Mowing exceptions : 
ge Fit, That the particular cauſe of the excommunication 
ber not ſet forth. Secondly, No particulars are mentioned 
co what manner Keith officiated, or performed divine ſer- 
ce, Thirdly, That it is not ſaid that he has performed 
ine ſervice ſince the monition. Fourthly, It is not ſaid, 
that at the time of the excommunication, he officiated 
umhin the dioceſe of London. It is not faid by what 
on, or in what manner the excommunication was pro- 
pouriced. Sixthly, That it does. not appear when the ex- 
pmmunication- was pronounced. Laſt exception was, 
That Mr. Keith is within the toleration act. 


The defendant having obtained an order ni, the plain+ 
ifs council this day ſhewed cauſe, why the writ ſhould 
rent be quaſhed. | 
In ſupport of it was cited, the King verſus Bunard, 
P. Mm. 435. f 
And for the exceptions, the King verſus Fowler, Salk. 
293. and the Queen verſus Hill, Salt. 294. and 8 Co. 68. 
John Trollop's caſe. 
Lord Chancellor. This is a caſe of as great conſe- 
ve Pence to the good government and diſcipline of the 
aurch as can poſſibly i wiang I can take notice of no- 
ling but what appears upon the fignificavit ; and the 
Queſtion before me is, whether there is ſufficient to war- 
aut the court to iſſue the writ of excommuntcato capiendo. 
Now, if this gentleman is out of the juriſdiction, he is 
tot without remedy, for he may go to a court of common 
ay after ſentence, as well as before. 


The firſt and material exception is, That the particu- 


lr cauſe of the excommunication ought to be ſet * 
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C48 gog. 
Lord Hard- 


wicke over- 
ruled all the ex- 
ceptions, upon 
a motion to 
quaſh the writ 
of hgntficavity 
and heid there 
was ſufficient 
to warrant the 
court to iſſue 
the exoommu- 
nicatocapienda. 
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ſome of the matters mentioned are within the Juriſdigior 


Fowler, which was held uncertain, as it was in the 6 
juctive, 2ythes er other eccleſiaſtical dues, ſo that it mig 


\ 


. Cafes argued and determined in the 


It is not. neceſſary for the eccleſiaſtical court to ſhew 
have rightly proceeded ; for if they have not, you have 
remedy by appealing to a higher eccleſiaſtical juriſdidio 
Here is certainly a deſcription of the principal cauſe; ang; 


it is ſufficient. It is not like the caſe of the K; 


be eccleſiaſtical dues only: if it had been tithes and ot 
eccleſiaſtical dues, it would have been well enough. 

As to preaching, there is no pretence for his doing 
without licence from the bifhop ; the ſame as to the 3 
miniſtering of the ſacrament, and celebration of marriage 
for the canons of 1603, confirmed by act of parliament 
are expreſs as to that matter. Here the ground of d 
Fontumacy is deſcribed ſpecially,” which is more than 
neceſſary, for where the cauſe is ſufficient, it may be l 
The ſecond exception, That it is not mentioned in wha 
manner Keith officiated, or performed divine ſervice, an 
therefore it might be in his own houſe, or a private chape 
But the word offic:ating ought not to be fo conſtrued ; { 
reading prayers, or a ſermon, in a private family, is ne 
performing divine ſervice. l 

Divine ſervice is the expreſſion made uſe of in ſeven 
acts of parliament, particularly in the act of uniformity, 
13 & 14 Car. 2. cap. 4. ſect. 27. relating ta the. ſeryice in 

elſh : in ſeveral other acts of parliament, that. dire 
the reading of proclamations, the order is, that it be re: 
after divine ſervice. | 


The word sffciate relates to his office as a prelbytes 
which muſt mean his doing it in a public manner. Itis 
not indeed neceſſary for a miniſter to have a licence from 
the biſhop of the dioceſe for every particular caſe, but yt 
the biſhop may ſuſpend him wholly where he is irregula, 
till he ſubmits to perform his duty properly: and it is nd 
here a deſcription of the cauſe, but of the contempt only, 
for which he has excommunicated him, 


The fourth exception, That it is not ſaid, at the time d 
the excommunication, he officiated within the dioceſe of 
London, and therefore has been cited out of the diocele, 
contrary to the ſtatute of 23 H 8. c. 9. It is not averred, 
indeed, that he was reſident in the dioceſe at the time of tht 
excommunication pronounced, but being faid in the libel 
to be within the dioceſe, I will not preſume he was 1% 

| PETE commorant 
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nus of Lord Chamcelbr Hardwicke: 
cant-when..the monition iſſued ; and to this point, 
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ea in 1 F. Mint. 435. was properly cited. 
There is another anſwer to this objection; that a man 
y be teſident in one dioceſe, and come into another and 
umi tie offence charged upon him in the ſgniſicavit, 
4 this} for the purpoſe of being cited, is a reſidence ſuf- 
ent, and he may be proſecuted in the dioceſe where he 
vere would be no remedy: Vide doctor Blackmore's caſe, 
b Hard, Rep. 421. Pl. 8, Trin. 17 Car 2. C | 
De Fifth exception, That he is not ſaid to be a perſon in 
ly orders who pronounced the ſentence of excommuni- 
ation, The averment in the ſignifcavit is ſufficient, for 
the words are, 'a perſon lawfully authorized, which take 
ji the capacity of the perſon doing it. LAT e 

Sixth exception, That it does not appear when the ex- 
wmmunication was pronounced. Now, the fignificauit 
mly avers, that he continued contumacious, but the ter- 
Nin, u, and the terminus ad quem, is never ſet forth. 

The laſt exception was that Mr, Keith is within the | 501] 
wleration act, the 1ſt of . & M. cap. 18. 
The act of toleration was made. to protect perſons of 
tender conſczences, and to exempt them from penalties ; 
ut to extend it to clergymen of the church of England, 
who act con to the rules and diſcipline of the church, 
would introduce the utmoſt confuſion. : 
Lord chancellor declared, that all the exceptions muſt 
tt over rule. | _ 


Lingood-v, Eade, Jan. 15, 1742. Pleas and demurrers. Cas 304. 
1 pt plaintiff preferred his petition on the 26th of A plea to a bill 
March laſt, to ſet aſide the award in the matter be- — —.— 
een him and Eade, which was diſmiſſed, but without and for » gene- 
wyudice to his bringing a bill for the like purpoſe ; he ral account; 
brought a bill accordingly againſt the arbitrators and Eade, big Hard | 
ad prays by it that he may have an inſpection of all the it as againſt the 
«counts, from which the arbitrators framed their award, general account, 
ud that it may be ſet aſide, and that the defendant Eade — pe 
tay account y for all tranſactions during his part- not precluded 
zip with the plintif. Feu 
The defendant Eade pleads, that in former cauſes be- t the award - 
een him and the plaintiff in this court, an order was for fraud or | 
made the 18th of November 1740, at the requeſt, and by Ebtaters. 
de conſent of the parties, that all matters in difference 
Vos, II. 3X between 
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Tm i ee kal t6 he 
between them relating to their joint dealings, or whe: 
ſhould be ned ve Chafttod, &c. and the —— 
made oh dhe rſt of May then next ; and by a ſubſetues 
order of edurt, with"the conſent of the plaintiff u cu 
the time for making the award was enlarged till the 4 
of November, and by a third order till the firſt of | 


bruary; that the arbitrators met forty-five times and w 
wards; (the-plaintiff and defendant being preſent at #4 
greateſt part n and having fully heard u 
examined the plaintiff arid the defendant, and their fever 
witneſſes, made their award within the time limited; on 
among ober things declared that they had taken an accbin 
of | the outftanding debts due to, or wing by or from il 
complainant and the defendant, or either of them, on 4 
count of their joint dealings, and they awarded. that wid 
Haul pay and diſcharge one equal. moiety of the ſeveral di 
therein 4 75 that is to ſay) to Samuel Torin ql 


103. gd. td Slingſhy Bathel Bal. 185. 2d. and to John Hil 
151. which the ſaid arbitrators. found to be then remaining 
due from the complainant or defendant, or one of then, | 
their Joint attounts, be the faint more or leſs than a abr 
Or erode mY 198 1 
{ 502 ] That the arbitrators have ſet forth, in a Tchedult . 
c their award, an account of ſundry debts and fel 
* cwitig to the partnerſhip, 'atnounting to 50g. 145. 20 
nch debts and ſecurſties they awarded to belong 
< moieties to the plaintiff and the defendant; and for tht 
ce Hettef getting in the ſame, the arbitrators did theteby're 
« commend it to the defendant and the complainant i 
& conſent that an order might be made by this court, far 
< the appoitting a proper perſon, converſant in mereanii 
affairs, to collect in the ſame for their joint uſe ; and; 
e cafe'either' of the parties ſhould refuſe to conſent therdo 
the arbitrators did make it their humble requeſt to thx 
< court to order the ſame, as the moſt probable mean 
to prevent future ligitations-between-the ſaid parties. 
„That the arbitrators did award and declare, that ei 
< cluſive of the above matters, there Was then · due fron 
<<-the plaintiff to the defendant 91941. 197. 6d. on a j 
„ balance, which they awarded to be paid by the plaintil 
© to the defendant by inſtalments of 2000l. on each pay; 
“ment, with intereſt at 4. per cent. from the ſecond d 
the ſame February. 
That laſtly they did award, that upon payment « Mt 
the faid 919471. rgs. 64. by the plaintiff, his executor 
Kc. to this detendant, his executors, &c, han? the {aid 


Time of Lord Chancellor Hardwicke. 


; alintif. and this defendant, their reſpective executors 
"nd adminiſtrators, ſhould mutually execute and deliver 

b eich other reſpectively, a good and ſufficient releaſe 

| and diſcharge (the form whereof to be preyiouſly ſet- 


wart would be pleaſed to give directions for the ſettling 


laſs to each other all matters in difference between 
them, relating to their joint dealings, Se. 
The defendant for plea further faith, that all the. ſaid 
mrticulars ſo awarded are fair and juſt ; all which mat- 
ters and things the defendant — 2 in bar to the plain- 
4's bill, and ſubmits to the court whether he is obliged 
to make any further or other anſwer.” | 


Mr. Murray, council for the plaintiff, confined himſelf 
) the objections againſt the award, becauſe he ſaid the 
a of the award muſt fall to the ground, if the award 
kf is not good. An award muſt be the judgment of 
þ zbitrators, and final; and it has been held to be a 
| award, where the arbitrators direct that coſts ſhould 
paid according to taxation. Y: 


The firſt objection he took was, that here the arbitra- 
n award, that the debts due from the partnerſhip, ſhould 
paid in moieties, by Lingood and Eade, and then, men-. 
ns only: three debts; ſo that in this reſpect it is not final, 


The ſecand objection, that the arbitrators recommend- 
zi . Dante, to conſent that an order might be 
ade by this court, for the appainting a proper perſan tg. 
eye in the debts due to the partnerſhip, is deputing a 
Id perſon to do an act which ought to have been done 
| themſelves, and therefore is not properly their own. 


WT » 
* 


The third objection, that the arbitrators ought to have 
Med the releaſe themſelves, and not have left it to be 
* by a maſter under the order and directions of this 
z and cited x Salk. 71. Glover verſus Barrie. 


That upon the whole it was not a complete award, and 
more the plaintiff ſhould be admitted to go on with 


bil for an account, notwithſtanding the award, 


Mr, attorney-general, council for the defendant Eade, 
laiwer to the ſecond objection, with regard to the re- 
Nen aid, the arbitrators could not do otherwiſe, as it 

| 3 X 2 | Was 


ec by one of the maſters. of this court, in this 
thereof), whereby the ſaid parties ſhould reſpectively 


317 


303 ] 


[ 594 ] 


Improper to 


come into this 
court to ſet an 
award aſide 
merely for an 
objection in 


point of form, 


- Caſes argued and determined i in the | 


was uncertain what would be got in. 14 therefore 
could not award the exact ſum to each of the parties, 
to be divided when received. | 


Lord. chancellor then put this caſe. to Mr. atone 
general (which came . him when he was — 
tice) ; arbitrators had awarded that each of the parid 
ſhould give ſecurity to perform the award, but left * vl 
third perſon to ſettle the ſecurities, and for this reaſon he 
to be a void award ; compare now this caſe with the pre 
ſent, where the arbitrators have referred it to a third per 
ſon to get in the debts due to the partnerſhip. 


To this Mr. attorney general ſaid, the award is fing 
to the property, but ae means of aſcertaining md, 
perty is only recommended to be left to a perſon a 
by the court; in the caſe mentioned by your lo 
arbitrators actually transferred to a hard 3 6 : 2 
which belonged ſolely to themſelves. 


As to the objection that the award is bad, becauſet 
form of the releaſe is left to a maſter; as long as the (ut 
ſtantial part, the awarding a releaſe of all demands is pn 
vided for by the arbitrators ; the bare leaving it to 
8 er to ttle the form of the releaſe, can never vitia 


the award. 
Mr. Murray the ſolicitor-general faid in reply, The: 
bitrators here have awarded things out of the ſubmiſſc 
that affects the juſtice of the caſe between the pan 
which vitiates the whole award, and conſequently 1 i 
bar to the account. 


Lord: Chancellor. Though the bill is brought fort 
purpoſes, yet one is conſequential, to the other. Firſt, 1 
ſet aſide the award. Secondly, For a general account. 


The prayer of the bill to ſet aſide the award mult 
founded upon the fraud, corruption or miſbehaviour « 
the arbitrators; for it would be im proper to come into 
court to ſet it aſide merely for an objection in point 
form. The other part of the PN is the * right 
had before the award... 


I muſt conſider the plea as it is pleaded to the latter pi 
of the bill, the general account, Fe or to be ſure, the pla 
tiff is intitled to an account, unleſs the award is 2 
and therefore the court muſt enter into all the legal — 


tions againſt the award, which a court of law would 2 
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re ge, as it is inſiſted on by the plea to prevent the general fy 


xl | : | 5 

* [own I have been a goqd deal doubtful as to the nicety Courts of lar, 
bat courts of law have uſed, in determining awards; for formerly uſed 
fer have formerly gone ſo far, as to make it almoſt im- in- rac 


polible for arbitrators to do what is the main intention of awards. 
be ſubmiſſion, the putting an end tq differences between 


Bat now courts of law themſelves have in ſome mea- Though arbi- 
fue departed from very ſtrict rules, as where arbitrators — * wo 
refer colts to be taxed, the judges have compared awards taxed; yet it 
p judgments at law; which, though they muſt have cer- will — * 
ty, yet the officers tax coſts; and therefore where ar- 1, * 
bitrators give ſuch directions it ſhall not vitiate the award; 
though in the old caſes it has been held, that arbitaators 


ould not in any inſtance delegate their power. 


It may paſſibly be worth while for me to conſider, as If courts of 
wurts of law themſelves have relaxed from their rigour edu were to 


and nicety in determining awards, whether courts of equity wn. pg 
may not ſtill take greater latitude : but I am unwilling ta termining a- 
o this, becauſe it would introduce confuſion and uncer- nd: than 


courts of law, 


kinty, and make awards a mixed caſe, partly determined it would intro- 
by arbitrators, and partly by the authori o this court; duce confuſion 


nd therefore I chuſe rather to confine myſelf to one rule. Pe beter there. 


fore to adhere to one rule. 


As to the firſt objection, with regard to debts due from 2 

the partnerſhip, I will not lay 2 — * upon it, for as af EN 
wurts of law have ſaid, they will never make a preſump- 3 * _ 
lion to overturn an award; ſo neither will I in this caſe AO pre- 
preſume that there are any other debts due from the part- ſumption to 


' | : - overturn an 
herſhip, than what are mentioned by the arbitrators rd; ſo nei- 
| elves, . ther will a court 

of equity. 
As ta the ſecqnd cn, with regard to the receiver» Where anaward 


which is recommends the arbitrators, I own I have 2— 1 
great doubts ; but as the juſtice between the parties is the and anſwers a 
material thing, and the award being good to a common purpoſe of par- 
ment, anſwers the purpoſe of parties in ſubmitting to a ties in ſubmic- 
referen | 1 F e . . ſuffici £ 7 P 7 e dag 
ce, 1 am of opinion it is tulmcient ; for in caſes ot rence, the court 


tis fort, in mercantile affairs, which cannot admit of will vot cr 
inty, i be ; aide upon tri- 
. it would be too mee to defeat awards upon ob- vial objections. 


Facms of this kind. 
It 


$20 | Cafes arghieid and deltrmined in the 
If arbitrators It has been ſaid by the plaintiff's council, th | 
> ny ag trators — it to the parties to n | 
award is totally order might be pe te this court, for the 2 Pointing | 
void, receiver, &c. and in caſe of the parties refuſal to cn, 
h thereto, the 1 the court to order the ſame, i; 
delegation of their power, which arbitrators cannot 4 

And to be ſure, if they have delegated their power, f. 
award is void for the whole. But Mr. * 
ſays, what the arbitrators have done in this reſpect, i 
moſt but ſurpluſage. Yet if it affected the juſtice of the 


things ſubmitted, it would not be ſurpluſage. 


But this ſeems to me to be only a recommendation d 
the arbitrators to the parties, which is not tying then 
down to fubmit that a perſon ſhould be fo appointed, bil 
leaves them at large; and if the parties do not approve d 
this ſcheme, why then it is ſurpluſage only, and not a de: 
legation of their power. mee 


The queſtion is, Whether the arbitrators awarding tha 
the debts due to the partnerſhip, when received, ſhall be 
divided in moieties between the parties, is ſufficient ? and] 
am of opinion it is, for the arbitrators had no contral 
over the debtors themſelves, who might pay, if they 
pleaſed, the whole to one of the partners. 


Arbitrator» To lay it down for a rule that arbitrators muſt chalk ou 
need not point particylarly the method in which the award is to be carried 
the method in into Execution, would be too nice, and overturn a great 
which the a= number of awards: for if this doctrine was to prevail, 
ward 1s.to be ſuppoſe, one of the parties ſhauld releaſe a debt due to the 
cution. partnerſhip, it would be a breach af the award, for gui 
L 506-] dirimit medium dirimit finem, and the other party coul 
have no remedy, but either to bring an action or a bill for 
5 ing the award into execution, which would make! 

; endleſs, and no award could ever be effectual to finiſh 


diſputes between parties. 4 | 
I cannot. think. of any other method the arbitraton 


could have purſued; for it has been faid at ths 
bar, that they might have directed the parties to give {uct 
' + perſon as the arbitrators ſhould appaint a letter of attorney 
to get in the debts; yet this would not have been adviſable, 


becauſe if the perſon ſo deputed had proved inſolvent, it 
would bave been doubtful whether the arbitrators them: 
ſelves niight not have been liable, 


The 


ine uf Lord Chancellor Hardwicke, $21 


* uſt objeQion is the arbitrators leaving it to a maſter Where arditra- 
The | CY ' ”-ay be ogy 2 tors have a- 
Tate the form of the ueleaſe. 7 90 23 warded releaſes, 
Fer B87. | ny 18. ' PIgy VE the leaving it to 
the court to give;direftions.to a maſter 20 ſettle che ſorm does not vitiate an award, 


Now the general, rule: in regard to making awards is 
cat arbitrators ſhould award each party to give a re- 
&re it is, in the firſt place, fully and completely deſcribed 
He award, what the parties ſhould do in point of giving 
baſes, and then. follows. the reference to the maſter to 
we the form.» If the award had ſaid, that the releaſe 
bold be ſettled by the court firſt, and then the arbitra- 
v would conſider whether they {hould. order a releaſe 25 
xn the parties, this would have been very different, an 
bould have inclined to think it a delegation of their 
mer, and the award conſequently void. But, here they 
e awarded releaſes, and only Jeave it to the court, if 
u think proper, to give. directions to a maſter to ſettle 
> form; and it wotild be very extraordinary when, I 
, the arbitrators have done all that is neceſſary, and 
kr is. no occaſion for the court to interfere ; yet becauſe 
by have faid, we leave it to the court, therefore I muſt 
pole merely for the ſake of making that a bad award, 
ich without my interpoſition would be a good one. 


Upon the whole, I am of opinion the award is good to 
ummon intent, and the [plea conſequently muſt be al- 


4 


real wed apainſt the general account; but the plaintiff is mot 

val, iladed at the hearing of the cauſe from objecting to the 

e en for fraud or partiality in the arbitrators. 

1 4 Ja EE \ 4 

* NC 4 F. ebruary 18, 1742. Fir t ſe al after Hil. Term. [ 507 ] 
wy | N attachment iſſued againſt a perſon but of this court, C3 305. 
10 and the ſheriff had the body in cuſtody, and took a where an u- 


bond for bis appearance, Which he delivered to the tachment has | 


Wnfiff, who moved at a former ſeal, that the ſheriff perion — ed 


Wit bring in the body; and the court made a rule upon ſheriff takes a 
the to ſhew cauſe why he did not bring in the body. . ſor 
| his appearance, 
ſuch iddlivers it to the plaintiff, the court will diſcharge a rule made upon the het to ſhew 
rney why he. does not bring in the body; for the plaintiff is not without rex P .as he may 
;ble, den a cepi corpus returned for. a meſſenger to the county where the perſon lives, 
2 The council for the ſheriff ſhewed- for cauſe, that he 


Widelivered over the bail-bond to the plaintiff, and had 
i the cuſtody of the body now. 
„ Lord 


322 


C48 g06. 


T. H. deviſes 
copyhold lands 
he had ſurren- 
rendered to the 


uſe of his will, de 


to his wife for 
life, and after 
her deceaſe to 
his ſon Stephen, 
till the 2 
dant his grand- 
ſon attained the 
age of twenty - 


508 
aber and as 
ſoon as he at- 
tained that age 
gives it to him 
and his heirs, 
on condition 
that he pays to 
Elizabeth Han- 
cock 60]. with- 
in two years af- 
ter he attains 
twenty-three, 
and in default 
of payment of 
the Gol. then the 
teſtator gave 
Elizabeth Han- 
rock a power 
to enter and re- 
ceive the rents 
till "mh Gol, was 

i 


The teſtator died ſoon after making his will: Elizabeth Hancock married the plat 
and lived till the defendant attained his age of twenty-three, but died within the two) 


after he attained 


hold - lands, and to be paid to the plaintiff, 


ſon Stephen proved it: Elizabeth Hancock married d 


medy, as he may have a meſſenger into the coun 
the perſon lives, which is now 4 motidn of — _ 


Caſes arguid and deterinined ii the 
: Lord Hardwicke allowed the cauſe ſhewn by the ſheri 
and diſcharged the rule; far the plaintiff is not without n. 


cepi corpus returned, thou formerly the court allows 
meſſengers to thoſe arteulir uriſdictioris only vhs 
ſheriff had the amercements A romp but the rule no 


is to ſend a into coun erally with 
ho —_— every ity ken y with 


Francis Edie, admini bis wi Elizabeth F 
plai ni, 8 33 Bun 
| ſeals 52 Hil. Term 17422 


BOMAY HANCOCK, grandfather to Elizabet 
N we wiſe and to the defendant, on: 
2d of. of June 17 I de kis will ( reciting that he h: 
a 9 larids to the uſe of his wi 
ce = nd did thereby give ep deviſe the ſaid lands to his wi 
« Elizabeth ; an wher © for life, and after her dece: 
* 'to his ſon . his gfaridſon tHe defendant The 
«© mag attairied the age of tech he, and no long 
and fo ſoon as his grandſon attaihed that age, then 
“ gives it to his ſaid grandſon, his heirs and aſſigns f 
ever, on this condition, that the ſaid grandſon, his he 
© or aſſigns, ſhould pay or cauſe to be paid uiito his gran 
** daughter Eliaabeth Hancock, the ſum of Gol. withintu 
©. years after his ſaid grandſon "attained is age of tuen 
three; and if his ſaid gran = ſhould happen to die wit 
* out 1fſue of 2 body, then he gave and deviſed the ſa 
wk ir ſon 1 2 and his heirs, on condition 
paying the ſum of 100l. to Elizabeth Hancock, with 
<< one year after his ſon Stephen Hancoct en enjoys the faid) þr 
«© maſes by virtue. 25 this laſt deviſe; and his will turth 
« was, that if his ſaid grandſon or ſon ſhould make defa 
+; in Pay yment of the ſaid ſum of 601. then it ſhould be l 
ful for his ſaid grand-daughter Elizabeth Hancack, | 
5 executors and adminiſtrators, to enter into the fad p 0 
<« miſes, and the rents thereof to receive and take till 
ol. ſhould be paid,” 


Er naS r 


that age. Lord Hardwicke decreed t the Gol, to be raiſed out of the co 


Tue teſtator died ſoon after making his will, and 
plain 


Auf and lived till after the defendant her brother attain- 
ut s age of twenty-three, but died before the two years 


wheel vere expired after his attaining that age. 
pon e inſiſted by Mr. Wilbrahani and Mr. Capper, 
ee for the plaintiff, that the 607; was a veſted legacy, 


id tranſmiſfible to Elizabeth's repreſentative. The caſe 
#Lowther ver/us Condon, 6 June 1741, upon a rehear- 
ig before lord Hardwicke, was principally relied upon for 
F Mlaintiff, 


Mr. Brown for the defendant inſiſted that the 607; ſhould 
n i into the inheritance, as the time of payment was not 
| ume. He cited Carter verſus Bletſoe, 2 V. 617. Tour- 
abe y 1 Tournay, Prec. in Chancery 290. and Hall 
on e Terry, November 8, 1738, before lord Hardwicke. 
fl: Trac) Atiyns 502. 


Lord Chancellor. All theſe caſes depend upon circum - 
ſances ; the preſent Is a particular kind of caſe, and differs 
Ten all the others. The court has often in theſe caſes 
ad a good deal of weight upon a child's dying before mar- 
ſage, and before the portion is wanted; but here Elizabeth 
Hancock was married ſome years before ſhe died. What 
the operation and effect of the deviſe in point of law? 1 
kke it to be a conditional limitation, and therefore whats 
der right Elizabeth gained thereby is a legal eſtate. 


vent She need not have reſorted here, on the common ſuggeſ- [( 509 J 
ul den, that as none but an heir at law can take advantage of 

{condition broken; that ſhe is without remedy at law; for 

yon default of payment it is ſpecially provided for by the 

jill, that ſhe, her executors and adminiſtrators, ſhall have 

apower of entering and holding till ſatisfied : becauſe Eli- 

bein died within the two years, is it either a breach of 

le condition or an excuſe for not paying the 60/ ? 


1 | 
b, It is faid the condition is become impoſſible z but I am of A bond given 

d mon it is not; for in point of law the condition ſubſiſts, 1 
ill wtwthſtanding ſhe died within the two years: ſuppoſe a without naming 


bond given to A. payable at a future time, without naming * 222 ik 
executors, adminiſtrators or aſſigns; why if A. dies be- t ume, che 
We that time, his executors, though not named, would execuors will 


be intitle be intitled to 
e Cop d to ſue upon the bond. ſue upon the 


If the huſband then, as adminiſtrator in this caſe, could bond. 
Rover it, even at law, has it been ever held, that becauſe 
e has a legal remedy, therefore equity will not give it 
lim, but ought to adhere to its ſtrict rules, and leave him 
Vor. II. 3 to 


Tinte of Lord Chancellor Hardwicke, 523 


13101 


charged the ſaid legacy or portion on the real eſtate, The daughter main 


«Cafes argued and determined in the 
to law ? conſider what confuſion this would make 
after the adminiſtrator has recovered a Judgment at hu 
the defendant would have a right to come into this wal 
upon payment of the 60. for a redemption ; and 1; 
would occaſion a circuity, and two ſuits inſtead of one: 2 
jnconvetiience which this court always avoids, 


for exe 


The teſtator's appointing two years after his grandſon x 
tained twenty-three, for raiſing the 60/. ſeems to be de 
merely for the. convenience of the eſtate. The cage 
'Tournay verſus Tournay comes the neareſt to this; bu 
there the child for whom the proviſion was made died ye 
Youngs at five or ſix years of age; ſo that the portion n 

ing wanted, the court exerciſed a diſcretionary pou 
and would not raiſe it. Here is a further circùmſtance 
for the will ſays, if my ſaid grandſon ſhould die, &c. Vi 
the words of the will. 


Suppoſe Thomas Hancock had died within the tx 
years (for if he had died after, Elizabeth would have hee 
intitled only to the 60/.) and the money had not bee 
paid, and he had left a ſon, and the fon had likewiſe die 
within the two years, and then Elizabeth had died bef 
the year was out, which the teſtator had allowed to Stephe 
Hancock for payment of the 100/. would not the plaintiff 
as repreſentative of Elizabeth, been intitled to the 1000 
Moſt certainly he would; and the cafe of King verſu Wi 
thers, * Caſes in lord Talbot's Time 117. is for this purps! 
directly in point; and from hence may be argued, that! 
intention of the teſtator was, that his grand-daughter Ela 
Þeth ſhould have one or the other. | 


Upon the whole, I ſee no equity at all for taking the por 
tion from Elizabeth, or ſending her repreſentative to la 


a —_— Aa. As. 8 _—__ aa, _ 


* A teſtator deviſed land to his ſon B. but if he ſhould die withont i 
male of his body then living, or which might be after born, that then "lhe 
daughter ſhould receive at her age of rwenty-one, or day of marriage, ve 
ſhould firſt happen, the ſum of 35001. (over and above a portion before be 
queathed her), but in caſe the contingency of his ſon's dying ſhould x 
happen before his daughter's faid age or day of marriage, that then! 
ſhould receive that ſum whenever ſuch contingency might happen; 


having attained her age of twenty-one, and died in the hfetime of her bn 
ther B. who afterwards died without iſſue-male. Lord Talbot decreed 
the legacy ſhould be raiſed for the benefit of the adminiſtrator (the bs 
band) of the daughter; and he held, that though it did not abſolutely Ve 
becauſe it might never ariſe, yet it ſo far veſted as to be tranſmiſſible to 
repreſentative, This decree was afterwards affirmed in the Houſe of Loi 


King v. Withers Caf, Temp. Talb. 237. 3. P. Wms. 414+ 


— 
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1herefore I ſhall decree the 601. to be raiſed out of the 


li reed, and paid to the plaintiff accordingly. 
e Darvent v4rſus Walton, February 22, 2742 — C4 7 


— queſtion was, if a bill is brought againſt one part- Where one 


ner for a joint demand, and the other is not amena- he Kingd hou af 


Ne to the court, being out of the kingdom; Whether the the partner be- 


— partner before the court ſhall pay the whole, or one moiety wall pe bv 
aſe the debt ? 8 whole of a joint 
Lord Chancellor. Upon conſidering this caſe, I am of * 

d ve giinion, that the partner before the court ought to pay the 

2n 1088; ole. | 

wh Where a deſen- 


This is analogous to the proceedings in courts of law, 4. nt cannot be 
nd likewiſe in this court; for where a defendant is out of made to appear, 
the reach of the court, and cannot be made to appear, it i to 4 
mounts to the fame thing as if the plaintiff had taken out be 


proceſsthad been 


e ty dels for want of an appearance, and carried it through taken out for 


| + the whole line of proceſs to a ſequeſtration, _ 2 
ſe fy carried on to a ſequeſtration, 
bel In this caſe it is in vain to take out proceſs, becauſe the 


ephejoint debtor is out of the kingdom. 
Anti 
1000 
1 Wi 
urpol 
at t 


Eliza 


An exception for want of parties, here, is in the ſame tn equity you 
ature with a plea in abatement at law; but if you go upon may take excep- 


a : Wer - tions for wantof 
le merits there, you can never take it up again: now In |: at the 


quity, you may take exceptions at the hearing of the cauſe, hearing of the 


r you may demur for want of parties. cauſe, or demur, 
- but you cannot 


plead it in abatement at law, aſter you have gone upon the merits. 


In the firſt place, What is the method of proceeding at At law, where 


by, in caſe of a joint demand, if one of the creditors will ane of the cre- 
ditors will not 


jt join in the action? he is ſummoned and ſevered ; if he join in the adi- 
jill not proceed jointly after ſummons and ſeverance, then, on, he is ſum- 
ſte other creditor has judgment quod ſequatur ſolum. 8 


red, and the 
other has judgment quod lequatut ſolum. 


On the other hand, if there are two joint debtors, the [ 5+t J 
editor muſt bring his action againſt both; but if one only Where an ac: 
Wpears, and the creditor carries it on through the whole ton is brought 


againſt two joint 


ne of proceſs to an outlawry, againſt the perſon not ap- 4e btors, 3d 


ber ring, then he may proceed ſolely againſt the other, and one only ap- 
he ho [all have judgment for his whole debt againft the perſon r we 
eh pearing, and judgment only by default againſt the perſon jdm for 
7, Fo does not appear, which is all that he can do with re- bis whole debt 


ud to the latter; for as to his goods, they are forfeited to againlt the per- 
W crown upon the , | 
3Y 2 The 


- — + 7: 1 By * - 
TC r 


5 v * i * => "> 


ſon appearing, 


7 

r 
ſon who d r, 5 G. 2. c. 25. /. 1. are as follows: «« 
— 12 5. J. 1. are as follows pon the de 


" Eabu 308. Fitzer verſus Fitzer and Stephens, February 22, 1742. 


Lord Rivers by 
Will gave an an- 
nuity of gol. to 
the plaintiff, 
who afterwar 
n 1726, mat- 
ried the defen- . 
dent Fitzer; in 1728 they agreed to part; by a deed of ſeparation, the hufband covenanted 
to allow her 141: per ann. out of his own eſtate, and 241 more, to be paid quarterly, oi 
of the annuity of gol. and 121. a- year to his daughter, by the plaintiff, for her maintenance, 
to be paid quarterly. ; 4 
The bill is brought againſt the huſband, and Stephens a creditor of his, ſince the execution 
of the deed of feparate maintenance, to have the truſts of that deed performed. Lord 
Hardwicke decreed according to the prayer of the bill as againſt the huſband; and asis 
Stephens, that he ſhould not relcaſe his claim upon the Jnnuity till the plaintiff had paid hun 


L512) 


Cafes argued and determined in the 


| TRY —— upon the act for makin 
courts of equity effectual agairiſt perſons who 


115 to * 


ce t's not appearing, the court may order the bill t 
<< be taken pro confeſſe, and make ſuch decree as ſhall be 
thought juſt, and may thereupon iſſue proceſs to compe 
6c the — ANCE by an immediate ſequeſtration, or b 
++ cauſing the poſſeſſion of the eſtate ar effects, demande 
<* by the bill, to be delivered to the plaintiff or otherwiſe 
60 as the nature of the caſe ſhall require.“ 


Before the act, you might carry it on through the whoi 
line of proceſs againſt a defendant, who did not appear tg 
the ſequeſtration, and no further; you might notwithſtand. 
ing ſet down the cauſe againſt the other defendant, and 
have a decree for the whole. .' © 


If you could da this before the a& of parliament, wher 
a perſon was in the kingdom, but obſtinately refuſed to 
appear, much more ought the court to make a decres 
againſt one partner, where the other is out of the kingdom, 
that an account ſhould be taken, and that the whole which 
appears to be due to the plaintiff ſhould be paid by the de- 
fendant, the partner who is brought to a hearing; and his 
lordſhip oxdered it accordingly. | | 


3 Rivers by his will gave an annuity of 500. a 
year, during life, to Catherine Adair, now Fitzer, th: 
plaintiff in this cauſe, payable quarterly ; and by a codicil 
ds directed that all his lands ſhould be charged with the pay- 
ment of it. ws | 


In 1726 ſhe married the defendant Fitzer, and in 1738, 
they agreed to part, and by a deed of ſeparation the hul- 
band covenanted to allow her a ſeparate maintenance of 
144. per ann. out of his own eftate, and 24/. more to 
be paid quarterly out of the annuity of 5o/. and 1200 
a- year to his daughter by the plaintiff, to be paid quarter) 
to ſuch perſon as ſhould maintain the daughter. Tha 
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efs in The bill was brought by the wife and daughter againſt | 
0 25. {ihe huſband, and againſt Stephens, who is-a creditor of | 
ge de. huſband's, ſince the execution of the deed of. ſeparate | 
bill :offquintenance, and to whom all his eſtate real and perſonal | 
all be been aſſigned, purſuant to the directions of the inſol- * 


n debtors act, 2 Geo. 2. c. 22. to have the traſt of the 
ked performed. x: 

It was infiſted by the defendant Stephens's council, that | 
tis was a voluntary deed, being made after marriage, and 
aich regard to creditors, is fraudulent and of no conſidera- 
jon, and clearly within the St. of 13 Elix. c. 5. Twyne's 
aſe, 3 Co. $1. and £9. Caf. Abr. 148. were cited to ſhew 
tat natural love and affection is no conſideration. 


For the plaintiff it was inſiſted that the 13 Eliz. fays | 
ly that it ſhall be a good conſideration, and not a full 
nd adequate conſideration : and that this conveyance if | 
for a good, Rough not an adequate one, has taken it out | 
of the ſtatute. Vide Jones verſus Marſh, Caf. in Ch. in | 
Id. Talbot's time 64. was cited. 


They argued likewiſe from the inconvenience that would 
ne if ſuch a conſtruction ſhquld prevail, as is contended 
for by the creditor's council, becauſe it would be almoſt | 
impoſſible to make a ſettlement of ſeparate maintenance 
that would be of any force, which though they are not de- 1 
ible, yet are too often neceſſary things; for the huſband 
y contracting debts afterwards would have it in his power 
defraud the wife, and deprive her of any maintenance. 


Mpe 
or b 
anded 
IWiſe, 


whol, 


ar tg 
and. 


The true conſtruction, they ſaid, upon the ſtatute, was, 
hat where a deed is merely voluntary, and intended as a g 
nud, that it ſhould be conſidered as fraudulent againſt | 
editors ; but where there is ſome conſideration, though | 
not a full one, that it ſhould be otherwiſe. | 


The creditor had him in execution only for 5ol. and 
melve years afterwards the huſband took the advantage of 
ſte inſolvent debtors act. | 


Lord Chancellor. Have you any inſtance of its being 
eld in this court, that a conveyance from a huſband to a 
wie, without any pecuniary conſideration moving from the 
wife, has been held to be good againſt creditors ? 


Mr. attorney-general, council for the plaintiff, ſaid, that 
indeed natural love and affeRion alone would not be 2 con- U 513 ] 
bderation ; but here there is a very good one, the mainte- 
rr & av nance | 


— — — — 


 . Caſes argned and deterniined in ile 
2g nance of the wife and daughter ; for ſuppoſe the wit. 1 
inſtituted a ſuit in the — — court 2 
huſband by way of defence had inſiſted there upon his d 
of ſeparate maintenance, they would have conſidered it a 
proviſion in that court, and given ſentence againſt the ſu 
which ſhews that the Eecleſiaical court do not hold it to 
voluntary, but binding upon the parties. 


Lord Chancellor. The queſtion is with regard to 
deed of ſeparation in 1738, and the truſts declared in 
whether they are fraudulent within the 13 Eliz. againſt il 
defendant Stephens the creditor. 


FEveryvoluntary Tt is certain that every conveyance of the huſband that 
_— voluntary, and for his own benefit, is fraudulent 28 
not fraudulent Creditors. Conſider then whether this truſt-deed is not i 
againſt credi- The plaintiff before marriage was intitled to a rent-chars 
_ of Fol. a-year for her life from lord Rivers's eſtate; 
Though a hu marries the defendant Fitzer, and for ſome time afterwar 
—. Tia, they lived together as man and wife, and though the hu 
tain bis wiſe and band by law is bound to maintain his wife and child, 
_ = _ ſtil] the funds out of which the maintenance is to ariſe a 
which the main. liable to his creditors, This being ſo, he conveys the 
tenance is to nuity to truſtees, to ſecure the payment of 241. per ar 


ariſe, are liable to the wife, and 124. to the daughter, 


$9 his creditors, 

It has been inſiſted on the part of the plaintiff, here is 
ſufficient valuable conſideration, though it was admitted e 
all hands that natural affection alone is not one; but I 
no means allow this is a conſideration ; for if it was, 
huſband and wife need only agree to put ſome part of 
eſtate out of his power, by veſting it in truſtees for her ſeꝶ 
rate uſe, in order to defraud the creditors. 


The decresin The caſe in the Spiritual court put by the attorney-gener: 
the Spiritual is upon the miſbehaviour of the huſband, and is the & 
— — termination of a court of juſtice, who have juriſdiction 
maintenance, theſe caſes : beſides, their decrees for alimony and maintt 


** n nance are only againſt the perſon of the huſband, and 
the huſband, not affect any part of the eſtate, ſo as to take it from tl 


but affect not Huſband's creditors. 
the huſband's 


eſtate, ſo a to A proviſo in the deed of ſeparate maintenance, that if f 
take it rom Wife contracts debts whereby the huſband is chargeabl 
png then the deed is to be void; ſo that, notwithſtanding t 

T 514 J deed, ſhe may at any time diſavow it, and take up goo 
according to her rank; for here is no covenant on the p 

of the truſtees to indemnify the huſband, but reſts bat 

upon the agreement, 


Time of Lord Chancellor Hardwicke. $29 
ithas been arg 1ed for the plaintiff, that the huſband is 
wered from the burden of maintaining his wife and 
lter. But here is no covenant from the truſtees or 
ons of the wife, that the huſband ſhall not be obliged 
Slow her a greater maintenance, or that the huſband 
be diſcharged from ſuch maintenance, 


| is ſtill ſtronger with regard to the daughter, for ſhe 
an infant at the time the deed was executed, and could 
«+ be bound by it; and beſides, the father by nature is 
Aged to maintain her; fo that the parties are not bound 
l. Then conſider it as an alſignment which the huſband 
mſclf may make uſe of to fence againſt creditors, and con- 
wen:ly it is fraudulent. This caſe ſtands quite abſtracted 
id naked from any caſes, where there may be a covenant 
relations of the wife to indemnify the huſband againſt 
his of the wife; but I will not now determine what the 
nſruftion of even ſuch a deed would be, with regard to a 
band's creditors. ; 


This is not like the cafe of Jones verſus Marſh, for Conſiderations 
xe 1001. was paid by the wife's relations, and I am not e 
weigh conſiderations in too nice ſcales. +; Ri.” 

The next thing which has been inſiſted on for the plain- 

Bis, that ſuppoſing no ſuch deed had been executed, as 

mas a rent=charge of the wife's before marriage, and the 

and had beeome a bankrupt, the court would not have 

weed it to the aſſignees during the life of the. huſband, 

leſs 7 had firſt agreed to ſecure ſome proviſion for 

44 


Lied. — — < 


a { 
| 
; 
/ 
. 
[ 
[ 
' 


This is the caſe of a freehold of a wife, and devifed to The huſband 

x for life, and during the coverture the huſband might during the ce. 

he a legal remedy by diſtreſs for the arrears : but he could legal remedy by 
t haye conveyed it away to her prejudice, for if the had diltreſs for the 
hived, ſhe would have been intitſed to the rent-charge Jnieare Of wü. 
kin. Would the court, where this is the caſe, have out being firſt 
Wdered the huſband of his legal remedy by diſtreſs, till pn. make 
had firſt made ſome proviſion for his wife ) I apprehend h u. for 
no means, any more than they would do it where a man Cunt 


armies a woman ſeiſed of lands in fee. o 


and even in the caſes of aſſignments of bankrupts eſtates, ( 515 } 

In the late caſe of Jewſon verſus Moulfon, & # con'. Creditors in 

. 27, 1742. vide ante 417. the court have not deter- 1 1 
Wed that creditors are not intitled to the intereft the the intereſt the 
Wand has in the wife's choſe in action during his life, hut huſband has in 


We recommended it to them to allow a groſs fum to the n, A choſe 


in action duri 


SC” LETS CELLS 


— — 
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7 the truſtee of the deed of ſeparate maintenance. 


.Cazt gogs 


Where you 
draw the juriſ- 
diction out of 
a court of law, 
you mult have 
all the partics 
before the 
eourt, who are 
neceſſary to 
make the de- 
termination 
complete, and 
to quiet the 
queſtion. 


will not interfere unleſs they can make a laſting and pe 


was concerning a right of common, though a leaſeholc 
might eſtabliſh it at law, yet if he brings a bill here 


court, who. will be neceſſary to make the determinati 


eue argitd did deterininel in the 

wife by way of proviſion, and to take the reſt to themſe; 
to prevent a greater trouble. 

| His lordſhip decreed, that upon the plaintiff Mrs. Fig, 

paying the defendant Stepliens the remainder of his dd 

hat Stepliens ſhould feleaſe all his right to. the annuity 


He decreed likewiſe the truſts 6f tlie deed to be f. 
formed, as againſt the defendant Fitzet the huſband. 
Coſts were given to the treditor only. 


Poor verſus Clark, February 22; 1942: 

BILL was brought by a leſſee for 21 years, und 

> the dean and chapter of Wincheſter, againſt a lord 

a manor, and the tenant of a particular houſe, that it mig 

be = down, as it obſtructed the plaintiff's way to 

fields, and to be quieted in the poſſeſſion of the way 
the future. 

The defendant's council objected for warit of parti 

becauſe the dean and chapter of Wincheſter, who are t 

owners of the inheritance, are not brouglit before the cou 


Lord Chancellor. If the relief can be only tempor 
it muſt be left to law; for in caſes of this kind the co 


manent decree, that ſhall for ever quiet and ſettle the rig 
and will not dectee it for a particular term only: T 
Plaintiff here might as well have been a tenant for one ye 
as twenty-one, or even a tenant at will. If the quelii 


eftabliſh ſuch right, was it ever done without having 
owner of the inheritance before the court ? the ſame 
holds upon a bill brought by a leſſee for tithes, or for dl 
bliſhing a modus; ſo is the practice of the Exchequer ; 1 
the general rule is, that if you draw the juriſdiction out 0 
court of law, you muſt have all perſons parties before tl 


complete, and to quiet the queſtion, 


The caſe of Buſh verſus Weſtern, Prec. in Chan. 53 
is different from the preſent, becauſe the defendant ths 
reſted intirely upon a forfeited mortgage, and did not 
forth who the owner of the inheritance was, or pray 
he might be made a party; upon the whole, this is à $9 
pbjection for want of parties. 


Ny of Lord Chancellor Hardwicke. 

Lai» the objection of not making the reſt of the free- 
ers and Tefſees of the manor parties, if they do not 
proper to diſpute the plaintiff's right, the plaintiff is 
& obliged to bring them before the court; but if they 
Wild not ſubmit to the right he claims of the way, a de- 
bee againſt the lord of a manor will not bind copyholders 
Ie, or ftecholders for life, but they may cbntrovert the 
wt notwithſtanding, 


Shudal verſes Jekyll, February 25, 174% 


HE bill was brought againſt the executors of fir Joſeph 
1 Jekyll for a legacy of 10007. Sir Joſeph's will was 
led the 4th of May 1738; ſoon ak Mr. Shudal, 
le plaintiff*s late huſband, made his addreſſes to her, and 
be time in July following applied to fir Joſeph, who was 
x uncle, for his approbation, who being ſatisfied with 
& match, faid he would give him $5oo!. but as it was not 
wenient to let him have the money, he would draw a 
ue payable to him on the 25th of _— and ] 

tin Mr. Hill's hands, to be delivered to Mr. Shudal after 
E marriage was had, (which he did accordingly) and alfo 
W that he would leave ſomething to his niece by his will, 
t that he would not be put under any. obligation of 
ng it. Upon the-xgth of Auguſt 1738, fir Joſeph died 
out revoking his will, and the very next day the plain- 
Fund Mr, Shudal were married. 


The queſtion is, Whether the legacy of 10007. given to 
plaintiff under the will, is ſatisfied, by the 5ool. given 
n the marriage in the teftator*s lifetime? 


Mr; ſolicitor- general for the plaintiff argued, that his 
Eb not within the general rule of preſumptive ſatis- 
=, for when it has been fo co rued, it is where the 
welt under the will is expreſsly given to a daughter for a 
n; and cited Harton verſus Whitmore, 1 P. V. 681. 


Here the legacy of 10001. is given generally to the plain- 
vo is the teſtator's grand niece : there's no ground 
"A ap that before the teſtator gave 500/. in his lifetime 
be huſband, he intended it ſhould go in part ſatisfac- 
i of the plaintiff's legacy. Vide Spinks Geri 2 55 
27, 1742; beſides, the note given to the huſban 
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1 Vide ante p. 491, 
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A decree 
againſt the lord 
of a manor will 
not bind copy. 
holders in fee, 
or frecholders 
for life, who 
were no parties 
to it, 


C A8 310; 


A legacy of 
1000l. given 
under the will 
of J. to the 
laintiff, not 
atisfied by the 
Zool. given 
upon the mar- 
riage in the 
teſtator's liſc« 


time, 


174 


dy no' means for her benefit, for it might have gone 


332 Cuſes Argued and determined in the 


80 his executors; nor was there any ſettlement made by th 
nBhuſband in conſideration of the ſum fo advanced, and 
ack is now dead inſolvent. - 


N. Mr. attorney-general for the defendant the executor, ſid 
| '- © that as the teſtator was conſulted on the match, and not hi 
own father, fir Joſeph ſtands in loco parentis, and conſe 

"quently from the nature of the caſe it was intended 2 # 

portion. | | 


iced A ſtrong circumſtance to ſhew his intention with regar 
to the plaintiff, is, that notwithſtanding the teſtator had 
given to another niece, Margaret Hill, a legacy of 10000 
58 5d yet upon advancing to her afterwards Soo. upon her ma 
= riage, he told his fecretary Mr. Mortimer, that now ſhe 
ſhould have but 500/. under the will: and though it doe 
4 not appear that he expreſſed himſelf in the ſame manne 
pon the marriage of Mrs. Shudal, yet it is moſt naty 
do ſuppoſe that his intention was the ſame. 


The chancellor made two queſtions in this caſe : Fi 
Whether there is a preſumption of ſatisfaction, or a 
.ademption of the legacy, by what fir Joſeph Jekyll did af 
terwards in his lifetime? Secondly, If there is not a ge- 
neral preſumption, then whether there is any thing in the 
cauſe which amounts to a proof that he intended it as a fa 
tisfaction ?? 0 


This muſt depend upon the note, and the evidence. 8 

Joſeph by his will has given to the plaintiff by the name of 

Elizabeth Parſons, as to Ann Parſons her ſiſter, a gene- 

ral legacy of 1000). a- piece. About ten weeks after, Mr, 

Shudal acguaints ſir Joſeph Jekyll with his intention 0 

marrying 'the plaintiff, who approved of the match, and 

immediately drew a note for 500. payable to Shudal the 

25th of March next. After this converſation, and ths 

piving of the note, it appears to have been the intention of 

the parties to have married in a fortnight or three weeks at 

518 ] The queſtion is, If there is any preſumption to be drawn 

[ : ] from IN IJ am of opinion, An if the caſe reſted here, 

» it would not create 'a preſumption of ſatisfaction either 
of the whole roool. or part of it. 


Where a father The general run of caſes is upon a father's making pro- 


— — viſion by way of portion for a daughter in his lifetime: 


a will to 2 this is truly faid to be a debt of nature from a parent to a 


daughter, he child, and though he gives a legacy generally under 2 * 


moe of Lord Chancellor Hardwicke: 
1 
2 


if he gives a ſum afterwards to her upon her mar- 
iin of the legacy. 


+ This court, to be ſure, leans ſtrongly againſt double 

pmons, or double proviſions; and whether the portion 

yen in the lifetime is leſs, or not, is noways material; 
wt all theſe caſes differ extremely from a bounty given by 

+ remote relation, though I will not ſay but there may be 
aſes between collateral relations which would be conſider- 

25 an ademption ; for ſuppoſe a child to be an orphan, 

Shout father or mother, under the care of a collateral re- 

lon, who by his will gives her a legacy, and expreſſes it 
bbe for her portion, and afterwards makes a proviſion' 
her in his lifetime, I ſhould be jnclined to think this 

a a&mption. | | 


wich is expreſſed to be for her portion, and afterwards provides for her 
kad Hardwicke inclined to think this would be an ademption, 


But in the preſent caſe, the plaintiff's father is living, 
nd a collateral relation only, her great uncle, gives her a 
wneral legacy: now I do not know any caſe where ſuch a 
ration's giving a general legacy, and afterwards advancing 
tte ame perſon in his lifetime, has been held to be a ſatiſ- 
kction, and therefore differs from the caſes of fathers or 
pandfathers ſtanding in /oco parentis. 


The chief ſtrength of this cauſe depends upon the ſe- 
and queſtion, Whether from the proofs which have been 
al it appears, that the teſtator intended it as a ſatisfaction? 


[am of opinion, that the evidence does import quite 
he contrary, and par ol declarations have been conſtantly 
Knitted in all theſe caſes, | 


vr Joſeph Jekyll's ſaying to Shudal, that he would leave 
teplaintiff fomething, but that he would not lay himſelf 
wier an obligation to do it, for ſhe muſt take her chance, 
ports, that he intended to give her a legacy by the will. 
bit how is it poſſible for # couft of juſtice to ſettle what 
the guantum the teſtator intended; and can I imply 
lt he intended to leave her rig more than gool ? - 
duppoſe, even in the caſe of a father, he had given 500l. 
vidaughter, or to the huſband, as a portion, and had 
kid at the ſame time, I will leave her ſomething by my 


3 Z 2 will, 


333 


muſt be underſtood to mean it as a portion; and muſt be under- 
food to mean 
it as a portion, 
e it is for the ſame end, and conſequently an ademp- and if he after- 


wards gives her 


a fum on mar- ' 


riage, it is an ademption of the legacy. 


Double por- 
tions are what 
this court 
ſtrongly leans 
againſt, and 
whether the 
ortion given 


in the lifetime 


be leſs or not, 
is no Ways ma- 
terial. Where 
an orphan is un · 
der the care ot 

a collateral re- 
lation, and he 
by will gives 
her a legacy, 


in his lifetime: 


In the caſes of 
ſatisfaction of 
legacies, parol 
declarations 
have always 
been admitted. 


[ 519 } 


Suppoſe a ſa- 
ther gives a 
daughter gool. 
as a portion iu 


this would not f ; | 


334 Gaſes argued\and determined is the 


egg. * will, but will not lay myſelf under any obligation, ang ye 


—— her ſome- muſt take the chance : 2 caurt of equity would not bay. 


thing by my held this to be an ademption of the legacy under the vil 
Will, but will , N vp : 
not oblige, my ,, But it is ſaid, the conſtruction in this caſe muſt he b 


tt 40 do i» © way of analogy to what fir Joſeph Jekyll has done with te 


be av4demp» Sard to another great niece, Mrs, Margaret Hill, 


1 LL. a. But though he has altered his will, as to one perſon, 
will as to one can never take it to be an evidence of his intention to alle 


meet 272 2: the legacy of another perſon; and therefore the inferend 
er Þ | 

un evclence of to be drawn-from hence, makes rather for than avaink: th 

the teſtator's intiff. | | | = i29/5c 44 

 - alter the legacy & As therefore I am of opinion, that even a father gt 

_ m0 eln, eln ther g 

03 eke. ing his daughter a portion in his lifetime, and Wa. 

ing it with ſuch declarations, would not have been a 

ademption of any legacy bequeathed to her under a will, / 

fortiort J ought in this caſe to decree the executor to pa 

1oool. to the plaintiff, with intereſt at four per cent. fron 

one year after the teſtator's death: I ſhall give no coſts c 

e iB 


3 
. 


Cazsz g. a | Middlecome verſus Marlow, F ebruary 28, I742- 


A. intitledto WHO was intitled to a leaſehold eſtate, and 
— * ſhare in the reſidue of her father's perſonal eſtate 
_ fant; the buſ- amounting to 500/. marries during her infancy ; the huſ 
band, by deed band, by-deed after marriage, agrees with her father's exc 
agrees the 2501, cutors, that the 500. ſhall be ſettled to her ſeparate uſe for 
ſhall be to her life, and after her death, to the iſſue of the marriage; and i 
ſeparate uſe for the deed is a, proviſo empowering. the truſtees to advance 


life, and after 40 | | Nen 
her death, to the huſband all or any part of the money by way of loan, 
the iſſue of the p W R . 9 LY 
marriage; in the deed was a proviſo, impowering the truſtee to lend a part, or the who 

to the huſband; he lent] him Me zool, and in 2+: al months after he became a bankrupt 


the truſtee brought his bill to be ad miited a creditor. . Lord Hard wicke decreed, he ſhoui 
% come in as a creditor under the commiſſion for the money. he paid to the huſband. 


In purſuance of this proviſa, the truſtees lent the husband 

all the money, and fourteen months after the execution c 

the deed,” hie became a banktupft. | 

Tue bill is brought by the truſtees to be admitted credi 

l * tors un 55 commiſſgn. "The defendant, the mew 
of the bankrupt, inbſts this was not a loan by virtue of th 

proviſo to the husband, but a payment to him of the le 

gacy. | Receipts were produced under the husband's hand 
for money due on accout of the legacy, one of uh *"Iſ 


== TT a= 


= ©” I = Ei 


Time of Lord Chancellor Hardwicke. 228 
i the deed, for the ſum of 1001. the reſt after the ex- ne. 
woitiO! of it. ed 1 ; . | | 

ord Chancellor. The queſtion is, Whether this dead 

upon ſuch a conſideration as to prevaib againſt creditors ?1 


Fam of opinion it is; for if a man marries an infant, A ſettlement 
Linakes no manner of proviſion before marriage, a ſettle- 7% after mar 
Kt made afterwards is good, where there is no proof of er | 
being indebted at the time. In the preſent caſe, it is band was not 
far from being an unreaſonable ſettlement, as there 2 the 
no part of the husband's eſtate ſettled. This is not wife —_—_ 

thin the meaning of the 1 3th Eliz. which confines it ta married, an 

H conveyances. as are made to defraud creditors; now 3 

the time this deed was made, there was not ſo much as 

Engle creditor ; ſo that, even taking it at law, it would be 

Pell for the creditors to come at it. If there was any 

ut as to the time of the execution, it might be a ground 

Edrefting an iſſue; but the evidence is, that it was exe- 


wed about the time it bears date. 


This being ſa, if you conſider it upon the general equity Neither the 
tis court, neither the husband, nor any perſon ſtand- 3 * 
win his place, can have the fortune of the wife, without 9 
ung a provifion, If the truſtees of the husband have can have the 
ke the fame thing with regard to the wife, which the {e's fortune 
but would have obliged them to do, how is it unreaſon- ing a proviſions 
ge! For though I agree the court would not have direct- 

is ſettlement, ſuppoſing the husband had any eſtate of 

k own to ſettle, yet it was very proper, as there is no 

mideration of the husband's ſide, and as the court would 

we done juſt the ſame thing, upon the maſter's reporting 

to be the circumſtance of the caſe, there is no ground 

yall it an unreaſonable ſettlement, 


Ide court never weighs nicely what will be the parti- [ 521 ] 
ir advantage on one fide or the other, under a ſettle- - para 
* if ic 18 juſt in general. | | ral a — 
Though, after the execution of the deed, the receipts. one fide or the 
ven as for a legacy, yet it muſt be taken to be upon other will not _ 
it footing of the deed of truſt, and therefore I muſt de- . 

the plaintiff to come in as a creditor under the commiſ- 4 

* for-ſuch- money as he paid to the husband after the 


Wood 


636 «Cafes argued and determined in the © 

C421 318. Wood verſus Briant, March 3. 17 42. 
A father, admi- K 1. E plaintiff's wife was intitled to the reſidue of 1, 
niſtrator du. 1 grandmother's eſtate, under her will, and likewiſe wa 
rante minore . a a 
=tate of his left executrix, and durante minore ætate her father was ad- 
daughter, who miniſtrator: at the time of her marriage with the plaintiff 
Jad dun he Was, by agreement, to have 8ool. from the father 
legatee of her Which in the ſettlement is mentioned to be a portion, and 


grandmother's in confideration of natural love and affection. 
eſtate, agreed, 


when ſhe married with the plaintiff, that he ſhould have 8ool. which in the ſettlemeng 
is called a portion: lord Hardwicke refuſed to decree an account of the giandmoth's per 
ſonal eſtate, as ſhe had been dead twenty years; but directed the father's repreſentative 
ſhould account for his perſonal eſtate as to the 8ool. only, and intereſt at four per cent. from 
the marriage, | | 


It was inſiſted for the plaintiff, that he is intitled to an 
account of the reſidue of the grandmother's eſtate from the 
. repreſentative of his wife's father; and that the 8ool. paid 
by her father, upon her marriage, was not in ſatisfaction 
of this reſidue, eſpecially as it is expreſſed to be given for 
natural love and affection ; and as the father, at the time 
of the marriage, was worth at leaſt 8oool. and had only 
this daughter and one ſon, his council argued, it was not 
probable he meant it as a ſatisfaction. That conſtructive 
ſatisfactions muſt be drawn from circumſtances ; that 
there is no caſe to be produced, where a father is indebted 
to a child on account of a demand under the will of a col- 
lateral relation; and that before the demand is liquidated, 
his giving a ſum as a portion to this child has been held to 
be a ſatisfaction of this demand: for this purpoſe was cited 
Prec. in Chan. Chidley verſus Lee, 228. and Barnham 
wrſuc Phillips, heard about a year ago, before lord Hard- 
wicke. 


; __Fhe council for the defendant reſted chiefly upon the pa- 

: ro] declarations of the plaintiff and his wife, ſoon after the 
marriage, that the 8oo/. was intended both as a portion, 

and a ſatisſaction likewiſe as to the reſidue of the grand- 

mother's eſtate, and the depoſitions of fix or ſeven wit- 

[ 522 J neſſes were read, which were very full to this point. 
„ 


To encounter this, on the plaintiff's fide was read the 
evidence of the father's declarations before and aſter the 
marriage; that he ſaid his mother had left 500l. at leaſt 
to his daughter; and that he would give John Wood (the 
plaintiff) oOo. and make a man of him; and not above 
fix weeks before his death, ſaid to the pling, * 

Yi now 


- 


D 


Time of Lord Chancellor Hardwicke. at 
4noweſt owe thee a great deal of money, and thou ſhall” + + 
not be wronged ahn Rg 


'Tord Chancellor. The plaintiff is intitled of courſe to 
hat remains due upon the 800/. The doubt is, whether 
there ought to be an account taken of the grandmother's 
ate, I am of opinion, there are no grounds to direct 
ich an account. If I was to do it, after ſuch a length of 1 
es twenty years, for ſo long the grandmother has been 
bad, it would be laying down a rule that muſt create great 
The firſt queſtion is, Whether there is a preſumptive 
faction of the legacy to the plaintiff's wife, under the 
dmother's will, by the 800/. being advanced to her 
by the father on her marriage? I do not think any certain 
fale can be laid down; but the caſes muſt depend upon 
ter particular circumſtances. _ | 
5 7 | In moſt caſes a 


- There are very few caſes where a father will not be pre- father will be 
med to have paid the debt he owes to a daughter, when — — 
q lis lifetime he gives her in marriage a greater ſum debt . — 4 
tan he owed her : for it is very unnatural to fuppoſe that daughter, when 
E would chuſe to leave himſelf a debtor to her, and ſub- . be Meme 


| | he gives her a 
x to an account. = greater ſum in 


| marriage. 
The word portion, to be ſure, may imply a fortune out 3 
the father's eſtate; but, on the other hand, it relates Rn 1 
ſleviſe to what the wife brings with her in marriage, and nude of 
wem to the word des in Latin; ſo that it is as properly cfate/burmay 
ad naturally applied to this ſenſe as the other, and no ar- allo relate to 
ment in favour of the plaintiff is to be drawn merely od get's 
m the term portion being made uſe of in the marriage- in 1 
e e A 
to the caſe of Chidley verſus Lee, the ground ſir i Latin. _ 
un Trevor went upon was, that the huſband knew no- { 523 
ling of the legacy to the wife from the collateral aticeſtor, Lord Hard. _ | 
al therefore held it was not ſatisfied by the portion, though ep bo hee 
ms 2a much larger ſum than the legacy: but I muſt own the decree, 'in"" 


nk that was an extreme hard caſe, and I believe I che cafe of Chid- 
ley verſus Lee, 


bold have been inclined to determine it otherwiſe. The and id, he 
Wer caſe was Barnham verſus Phillips, heard before me ſhould have 
Ann. There the father, a freeman of London, made bare inclined to 
will, and divided his eſtate according to the cuſtom, and mined it other- 
dead man's part he deviſed among his wife and children; wiſe. 

awards in his lifetime he marries one of his daughters, . 
Waves her r000/. which the court declared to be bee divided his eſiate 
5 faction 


—— — —ͥꝓ——X— > — 


1548 Cut mne phed and determined in the 
recording to the faction of her ſhare, but not as to her hits 


cuſtom, gad the dead man's part, becauſe. it was uncertain, at the tin 


man's part +. the will was made, to what ſum it would amount. 
mong his wife * 7 . | 
and children ; I dhe preſent caſe therefore reſted upon the prefurgs, 


aherwards, he nlp, ſhould be of opinion that the 800 was a fe 


2000l, in mar- tion for the reſidue under the grandmother's will, | 
be faivfaRtion | Tt has been faid, the legacy was unliquidated, ang ; 
of the orpha- account has been taken of the grandmother's eſtate to + 


nage ſhare, but day; and if there were any grounds to think that the reſt 


ſhareinthe due under her will was more than the fortune given to th 


dead man's = plaintiff's wife in marriage, it might be a reaſon for direc 
Brow ting an account of this eſtate, but 500l. is admitted to þ 


the utmoſt amount, 


Ihe evidence on the defendant's fide, with regard to th 
Acclarations of the plaintiff ang his wife ate very firong 
and applied directly to the point of ſatisfaction. And or 
duo other fide there are only looſe and general declarati 
pol the father, that he was indebted to the plaintiff. 


ee the Lord chancellor decreed, on account of the father's per 
471 ſonal eſtate, as to the 8oo/: only, and intereſt at 4 per cent 
great, ſeal, the from the marriage, againſt his repreſentative; the plain 
court have nexer tiff*s council preſſed very much for 5 per cent. but fro 
creed more 17 57 the time lord chancellor King had the feals, th 
than 4 per cent, * 1 | 

inereſt in theſe court have never directed 5 per cent. 


Fein n Of cru 1 Rune 
[524] Vaillant verſus: Dodemead, March 4, 1742, at Lord 
— ts oh 3600 bas ' Torife Chancellor's houſe. 
The detendunt HE bill was to be relieved againſt a colluſive aflign 


having eximin- "& ment made by the defendant Dodemead, of a leak 
et & NN to one Laſcells, a priſoner in the Fleet, in order to avoid 

ourt, thie pts; Va) ing a ground-rent to the plaintiff ; the-defendant Dode 
enen e. mead had examined, Mr. Briſtow, clerk in court in th 
terrogionies for cauſe,, who demurred to the plaintiff's interrogatories on 
qpibing of the watters inquiredof, exceyt whit came to his — 


s cl 


| yeral matters inquired of by the interragatories, beſtd 
tis knowledge as clerk in court, or agent 

tte defendant, in relation to the matters in queſtion in 
aauſe, and therefore ſubmitted to the court, whether i 
ſhould be obliged to anſwerthereto, "24 


nne of Lord Chancellor Hardwicke, 539 
Lil Chancellor. Theſe demurrers ought to be held to This demurrer 
fey nd rules; T am of opinion, there are ſeveral objec- duch; f ought 
tions to this demurrer ; I think it covers too much, and 1s to 53 
jery looſely drawn, for all demurrers of this ſort ought _— _ 
: 2 he knew nothing but by the information the information 
Or NISC 

The firſt objection made againſt this demurrer is, That 

in this caſe, that the matters inquired after by 
te plaintif”s interrogatories were antecedent tranſactions to 
he commencement of the ſuit, the knowledge whereof 
aa not come to Mr. Briſtow, as clerk in court, or 
The ſecond objection, That this is a croſs-examination, Where at law 
nd wherever at law the party calls upon his own attorney che party calls 
ir a witneſs, the other fide may croſs-examine him, but aby for a wit. 
that muſt be only relative to the e matter, and not as to nels, the other 
ater points of 'the cauſe. fide may croſs- 


examine him to 
be third objection, That it is too general; for the de pointintbe 
words are, that he knew nothing but as clerk in court, 
ar agent. | 


Now the word agent is very extenſive and uncertain, for — Ki ury 
yo perſons are privileged from being examined in ſuch 2 
als, but perſons of the profeſſion, as council, ſolicitor, leged from be- 


attorney, for an agent may be only a ſteward or ſervant, uch gag, bar 


The fourth objection, That one of the interrogatories "F* 287: 
ws an inquiry. concerning the proving of the deed of [ 525 ] 
ment, which was exhibited ; I am of opinion, that 

it ought to anſwer to this, though he ſhould be privileged 

#to other matters. 


Lord Hardwicke ſeemed chiefly to rely on the caſe of the Dolliffe, on go- 
with-Sea Company and Dolliffe, which was this: Mr. seas a » 
upon;his going abroad, as ſupercargo to the South articles cove. > 
company, entered into articles, wherein was a cove- nanted with the 


katfrom Mr. Dolliffe, not to demur to any bill the com- South Ses con 
1 e pany, he would 
2 ſhould bring within two months after his return to not demur to 
„which time was altered to ſix months. any oo oy 

* mi i 

Vihin two months after his return, which was altered afterward to fix : 22 who 
the articles, demurred, as council to the company, to Dolliffe*s examining him; the 

&nurer over>ruled, for that what he knew was as the conveyancer only. 


Mr. Dolliffe wanted to examine Mr. Gambier, who had 
Rl the articles touching the time, which Mr. Dolliffe 
Nl was altered without his privity or knowledge. Mr. 
"You, II. 4 A Gambier 


540 Caſes argutd and determined in the + 


_ © Gambier demurred, as being council for the company, bu 

the demurrer was over; ruled, for that what he knew wat 

as the conveyancer only. It was heard before lord chan 
cellor King, and lord Hardwicke was council init 


For the plaintiff was cited Cutts vorſus Pickering 
Ventr. 197. * B 


Lord chancellor over- ruled the demurrer. 
| | ; * 2 ay * did 4 .N Fr 
C48 314: Godwin verſus Winſmore, March 10, 1742. the b 
The father of + A BILL was brought by a widow for a cuſtoinary eſtat ¶ bee 
the plaintiff's in land at Worceſter ; the huſband's father bought” T 
buſbaud bought q | | 
the lands, which were conveyed to him and D. and the 
cuſtamary {icc- 3 | 129 ' . __ — br. 
hold — heirs of the father; the father dies after deviſing the lands to 21 
which were tothe huſband in tail: D. ſurvived the huſband. tes 
conveyed to | Oy 
him and D. and the heirs of the father, who dies, after deviſing the lands to his ſon in te (ONE 
who dies; living D. the plaintiff, lays the cuſtom for the whole, as her free bench. Lord 
Hardwicke faid, this was a demand of cuſtomary dower out of the truſt of a freehold ettat T 
and diſmiſſed her, bill, traſt 
| Lot 


+ ' i The cuſtom is laid for the wite to have the whole lands 
as her free bench, | 
Time's wile is Lord Chancellor. It is an eftabliſhed doQrine now, 
2 that a wife is not dowable of a truſt eſtate ; indeed a diſ- | 
now an eſta- tinction is taken by fir Joſeph Jekyll, in Banks verſus Sut- the 
His doc- ton, 2 P. V. 632. in regard to a truſt, . where it deſcends 
Te or comes to the huſband from another, and is not created! 
by himſelf; but I think there is no ground for ſuch a dil Þ. 
tinction, for it is going on ſuppoſitions which hold on both 
ſides; and at the latter end of the report, fir Joſeph Jekyll 
ſeems to. be diffident of ' himſelf, and reſted chiefly on 
another Sint of equity, ſo that it is no authority in this caſe, 


ja Banks ver- But there is a late — in direct contradiction to the 
ſus Sutton, fir diſtinction above taken, in Banks verſus Sutton, the caſe 
Joſeph Jekyll of the Attorney-general verſus Scott, before lord T albot, BY L. 


took a diſtinc- : 5 , 
tion. in regard Caf. in Eq. in lord Talbot's time 138. 5 „ 25 
to a truſt where - 5 ct We 

it deſcends to the huſband from another, and not created by himſelf; but lord Talbot af. 
terwards, in the caſe of the Attyurney-gencral verſus Scott, determined directly contrary to 


this diſtinction. | and 
| | — — | — Ws ki 

| * : off 

* A ſolicitor was produced concerning a raſure of a clauſe in a will, 


. ſuppoſed to be done by his client; but it appearing that this diſcovery, of Wl «, 
which he was now about to give evidence, had been made before the e: q, 
rainer of him as ſolicitor ; the court were of opinion, that he might be n 
ſwarn ; otherwiſe, if he had been retained his ſolicitor before; the ſame U 
law of an attot ney or council, Cutis yerſus Pickering, Ventr. 197. 7 bi 

n 


Time of Lord Chancellor Hardwicke. $41 


In Vernon's caſe, 4 Rep. 1. a wife was held not to be 
able of a uſe, before the ſtatute. 


| I think the wife here cannot have the cuſtomary dower. 


* The only cafe for the plaintiff, is ® Otway verſus Hud- 
bn, 2 Vern. 583. there it was free bench, and is ſo called 
ee, but appears plainly to be only cuſtomary dower. 


„ bu 
W Wa 


chan 


ering 


Free bench is merely a. widow's eſtate in ſuch lands as It is a dying 
te huſband dies ſeifed of, not that he is ſeiſed of during i _ 
the coverture, as dower 1s, not a ſeifin du- 


Ping the cover- 


There were many circumſtances in the caſe in 2 Yer, ture, intules the 
gr. and it was decreed, on the endeavour of the huſband, widow to her 
p pet the legal eſtate ſurrendered, and refuſal of the truſ- — 
res, and grounded on his will; but as ta the general doc- 
tine at the latter end, that is not warranted by the decree, 


The demand here is of cuſtomary dower out of the 
ruſt of a freehold eſtate, the legal eſtate ſtanding out in D. 
Lord Hardwicke diſmiſſed the bill, but without coſts. 
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Ex parte Bennet, March 29, 1743- 


C431 315. 
** INGO O) being indebted in ſeveral large ſums of where a credi- 
Fus money to Bennet, and there being ſome diſpute as to tor for 120 
= 1 of the debt, Bennet, who apprehended Lin- TIN 
. to be a failing man, came to an agreement with him ing man, to 


di. 1741, to refer the diſpute to arbitration ; and articles were take eleven ſhil- 


. * lings in the 
xcordingly entered into, by which it was agreed, to leave „nd, te be 


kyl b arbitrators the adjuſting the ſum that ſhould be due to paid by inftal- 
Bennet, which, when it ſhould be fo fixed, Bennet was ments; and the 


ed . debtor, after 
aſs Wt © fake of Lingood, at the rate of eleven ſhillings in the eg pey⸗ 


pound only; the arbitrators awarded 1700. to be due to ment becomes 
the Sennet, out of which, deducting nine ſhillings in the a bankrupt; 
caſe pound, in purſuance of the articles, there remained 9487. nd Hardwicke 
ot, WF 15. which was to be paid to Bennent by inſtalments of think the 17001. 


1. every quarter of the year.  Lingood paid the firſt, uch fn cf | 


al. — — — - _ * * * 
A tenant in tail of the truſt of a copyhold-eſtate with remainder over, 
nue truſtees refuſing to ſurrender the legal eſtate to him, he brings his 
dill to compel them; and pending that ſuit he goes to the Lords Court and 
vill, dier to ſurrender, but is refuſed, not having the legal eſtate; and there» 
pon he makes his will aud deviſcs his eſtate to his wife and children. The 
= wut conceiving the will ſufficient to bai the intail of atruſt, and he havi 
* dre all he coutd, decreed the eſtate to go according to the will, Orw 
ume nd Hutton, 2Vern, 385. Ceſtuique trust of a copyhold-eſtate, having 
Wtquitable intereſt only, may deviſe it without any luxrender, 2 Vern, 


In N P. Cur. 


44A 2 and 


1 


9 
N 
| 

l 

l 
Vl 


x 42 Gaſes argued and determined in the 


compoſition and for the ſecond, gives Bennet two notes payable y 
proved under future day, which Bennet accepts, but before they v 
the commiſſion due, Lingood becomes a bankrypt. Bennet inſiſſed t. 
of bankruptcy. fore the commiſſioners, that he had a right to prove þ 
whole debt of 1700. but the commiſſioners doubt 

whether he ought to come in as a creditor for any me 
than the compoſition of 948“. 15. and refuſing to adn 
him, even for that ſum, unleſs he would give up, for! 
benefit of the creditors in general, ſeveral bonds enter 
into by lord Clanrickard and others, to Lingood, and 
him delivered to Bennet as a further ſecurity ; he petition 
ed the chancellor upon both theſe points, to be let in un 
der the commiſſion for his whole debt of 1700. and 


keep the bonds notwithſtanding, Mi 
Lord Chancellor. The queſtion is, Whether Bend ee 
ought to be admitted a creditor for 948“. 15. only, vi 
is the ſum due upon the compoſition, or for the wholi#! 
1700]. Bennet's acceptance of the two notes from Linh 
290d, inſtead of the money, is a waiver of the parti 


cular default in the payment of this inſtalment : but thet 


the queſtion is, with regard to the defaults which hay 5 

| been made fince Lingood became a bankrupt. * 
Where 4 ered No the general rule of equity, with reſpect to compoſi 
e det, than fitions of debts, has been rightly laid down, that the cou be 
pre * thay W 7 . . : . . ha 
is debt, pro- will not diſpenſe with the point of time in compoſitions WFP 
vided it be paid for where a creditor agrees to take leſs than his debt, " 
de, and the that jt be paid preciſely at the day, and the debtor fails « p 


debtor fails of payment, he cannot be relieved v. Eq. Caf. Abr. 28. ſet. 
9s Ber” 5 s was in the caſe of common creditors and debtors 
1 ] but the queſtion here is between a creditor and a debte 
— Is, that Who becomes a bankrupt, by which other perſons are in 
= nant ths re- tereſted, the creditors at large. 
The reaſon why Commiſſioners, after a man becomes a bankrupt, com 
cemmiſffioners pute intereſt upon debts no lower than the date of th 
nero ot commiſſion, becauſe it is a dead fund; and in ſuch a ſhip 
on debisno wreck, if there is a ſalvage of part to each perſon in di 
lower than the general loſs, it is as much as can be expected. 


date of the | 
commiſſion, is becauſe it is a dead fund, 


5 


—— 


6 : 


— ——_— 


For per lord keeper, cujus eſt dare ejus eſt diſponere. In the caſe « 
Sewell and Muſſon, 1 . 1 Ca. 110. 8. P. arguendo. 


Bu 


Time of Lord Chancellor Hardwicke. 543 


then the caſe of a compoſition differs, for it is Vader old ac 
45 the default of the debtor, as he is guilty of © 5 0m nee 
te, 


and a tort in becoming a bankrupt ; and though edered 88. —— 
genius rer acts is altered of late 2 
& is by of parliament conſidered as a jn 
ne. * whatever the accident is which hap« „ 
«to the debtor, it ſhall not affect a creditor, who has 
pounded to take a leſs ſum than the original debt. 
[pon the reaſon and juſtice of the thing it would be 
Ld. after Mr. Bennet had agreed to reduce his debt to 
Wen ſhillings in the pound, if he ſhould not be admitted 
þ prove the whole 1700!. 


Next queſtion, As to the bonds delivered to Bennet by 
Linzood before his bankruptcy; if it had been a mort- 
we alſigned to Bennet, I ſhould have directed the mort- 
premiſes to be ſold ; and if the produce ariſing from 
vb ale had not been ſufficient, I would have ordered that 
F$nnet ſhould be admitted under the commiſſion as a cre- 
fitor for the deficiency. 
The doubt is, Whether he can be admitted to prove 
tte whole ſum, unleſs he will deliver up the bonds? 1 
© not remember this caſe has ever come before me ſince 
| have had the ſeals. If they had been joint bonds from 
the bankrupt and another perſon to Bennet, he might 
have come in for his whole debt under the commiſſion, 
nithout being compelled to deliver up ſuch joint ſecurities, 
__—— to get in what he could from the co- 


III 


[ do not abſolutely determine the point now, but will 
rect the commiſſioners to inquire what has been received 
ty the creditor Mr. Bennet from theſe bonds, and to ſtate 
ikewiſe the nature of them, and to certify the ſame to the 
.court. | | 


lennet verſus Lee, March 23, 1742, wpon @ petition for ( 529 ] 
$i; a bill of reVIEeW. C A8 316. 
ORD Chancellor. This is a caſe of very great con- where parties 
ſequence to the practice of the court ; it comes be- apply for leave 
fore me upon two petitions ; one is on the petition of bit N 
Francis Lee, a perſon of full age, who prays that he may matter diſcovers 
hear the cauſe which was determined the 28th of June ed md de- 
lift, (vide ante under the title Bennet verſus Vade,) and qe that _ 
flat he may likewiſe exhubit a bill againſt the plaintiff, one relevant, for iti 


of being merely 


544 


to ſuch a bit, a 


5426 Ti 


_ and a party in the cauſe, who claims under the ſame ental 
à moiety of an (eſtate in Kent, being gavelkind, with hi 


[530 J 


matter diſcovered ſince the laſt bill; and if he brings him- 
elf within this rule, to be ſure he is entitled. 


new matte? will of the heirs at law of fit John Lee, to eſtabliſn an ent 


got intitle them 


- Caſes argued'and determined in the 


der the will of fir John Lee's father in 1690. 


- 
. o 


how The other is on the petition of Richard Lee, 5 infant 


brother Francis Leg the other petitioner ; and as to tnf 
frdehold eſtates of the late fir John Lee, he claims on 
remainder after Francis. Ne 


The original bill was brought by Bennet and other: 
co-heirs of fir John Lee, to ſet aſide the ſeveral deeds au. 
conveyances by which fir John Lee diſinherited them 
upon a ſuggeſtion of inſanity and fraud; for the contef 
there related to the | ſanity and capacity of fir Joh 
Lee, and charged doubly, that if not ab olutely inſane 
yet of a weak underſtanding ; and therefore if the cou 
could not ſet the deeds aſide for inſanity, yet far fraud and 


impoſition upon a weak man they might. 


The decree was founded on the latter charge, and thi 
conveyances were ſet aſide as obtained againſt a weak and 
improvident perſon, and the eſtate directed to be reconꝗ 
veyed to Bennet, &c. and Francis Lee was ordered to join 
in the conveyance ; but Richard Lee, as an infant, had 3 
day to ſhew cauſe after he comes of age. 


The petition is founded on different rights; fir John 
Lee, father of fir John Lee, made a will in 1690, and 
after giving an eſtate-tail to his ſon, limited to Francis 
Lee, the grandfather of the petitioners, the remainder in 
tail of his Surry eſtate, and the remainder in fee of his 
Kentiſh eſtate, l 


It was inſiſted by Mr. Bennet's council, that this re- 
mainder to Mr. Francis Lee, both in the Surry eſtate and 
the Kentiſh eſtate, were well barred by a recovery fut- 
fered of the former by fir John Lee the ſon, on his mar- 
riage in 1503, and of the latter in 1718, and that conſe- 
quently the court will not ſuffer a new bill in the nature 
af a bill of review. e 


Now as to Mr. Francis Lee, he has no right by the 
courſe of the court to be let in to make a new defence, or 
to put in a better anfwer, ſo that it is only by a bill of re- 
view he can be admitted, and this not unleſs there is new 


Two 


Time of Lord Chancellor Hardwicke. 


Two queſtions will ariſe as to him: Firſt, Whether 

in the will of . 1690 is new, matter, unknown to 

1 the time of the original cauſe, and came to his 

2 ſince? Secondly, If it did, whether ſo mate- 

| as to induce the court to put the Os to he's ex 
jc © of a new hearing? | 


an 
* 


2 — 
— — 
ar. 
> — — 
— 


Now it appears to me plainly that he was nomadic 
i this; antecedent to the publication of the cauſe ; for 
bat the will was known to him is admitted by himſelf in 
ke anſwer, and taken notice of in the bill itſelf. The 

way his council avoid it is, that though he had no- 
ve of the right under the will, yet he had no notice of 
we ſettlement and recovery on fir John Lee's marriage ; 
tis is no anſwer, for it was incumbent upon Mr. Francis 
Iz to look out for the limitations under the ſettlement - 
u fir John Lee's marriage; for as there was a limitation 
Ending out in Francis Lee, whether it took effect now or 
elfter, it was proper he ſhould make uſe of this title 
minſt the heirs at law of fir John Lee, becauſe ſuch a 
Imitation was a ſufficient bar to them, and their bill 
woght jn_ contradiction to this Ve title claimed by ned 
Francis 'Lee under the will. 


ſn all theſe caſes, where parties apply for le- to bring 
nnen bill upon new matter diſcovered after a decree, they 
mit ſhew that it is relevant; for the court will not, mere- 
j becauſe it is new matter, direct a new bill to be brought, 
where it Kill be entirely vain and fruitleſs. , Therefore 
ton a former petition L directed a recovery, to be looked 
to, that Francis Lee's council might have ſhewn ſome 
ors in it, which they have not been able to do. But 
len it is faid br John Lee was inſane at the time of the 
keovery ſuffered of the Kentith eftate. 


Io let Mr. Francis Lee bring a new bill upon this foot- 
by would Ne moſt extraordinary. 7 


[vill Ia i down ſo ſtrong, 1 that Pad Lag er 
ble the eſtate, if he had ever ſo good a right, than 52 
Able fuffer from ſuch a' precedent, 


For, in the laſt cauſe he brought a croſs-till upon "as [ 631 | 
iy point of the ſanity: of fir John Lee, and examined a Whcoca party 
miltitude of witneſſes to prove him ſane: and to let him in a firſt cauſe 


has examined a 


li the next day, and in the ſecond cauſe to contradict what great number of 
ſe attempted to prove in the firſt, would introduce all the wie to eſta- 
Fu in the world; for Where the ſame point came in i 1 


lar point, the 
queſtion, court will never 


_ 


Ul 


% ce, arguedand determined in the 
ſuffer him in a queſtion, and where he endeavoured to prove in direg 
ſecond, to con- tadictton to what he does now, is a practice the cet 
aitempted — never ſuſſ r. | ; 7 
ve in he f 
rſt, l neceſſarily introduce perjury, 
Tofants when of The great difficulty is with regard to Richard Les 
pe. 4 — | infant. For he comes upon the foundation of that nene 
2 and if * * — — defence the nature of the cal 
1 will allow: for w infants come of age they are 
make « beter tainly intitled to put in a new anſwer, and to 4 * 
defence if they can, This rule is founded upon the rea 
ſoning of all other courts, where the parol is allowed t 


demur, till the infant comes of age. 
Atlaw the For at law, where even the ſuit is brought by an infant » 
courts in ſome demandant, the courts in ſome caſes will admit the parol tt 


ny — demur, but then they make a difference between droituz 
mur, even and poſleffory actions: wide the rules of the common ln 


hav - as to the parol demurring in Markal's caſe, 6 Co. 3. 


the infant as demendant. 
This court has, In equity too, even where the infant has been plaintiff 


3 the court has in ſome few inſtances given him a day to ſhey 
infant, Where he cauſe, as in the caſe of ſir John Napier verſus lady 


was plaintiff, a Effingham, but then there were ſome extraordinary cir- 
cumſtances.* 127 | 


day to ſhew 
cauſe, but it 
muſt be ou ex- 


traordinarycir= © "There is no ſuch thing as a difference in this court be- 
cumſtances. Qween writs of right and poſſeſſory actions, for the decrees 
here are the fame, and one has not more force, or is more 

binding than the other. 2 3 
£22 J It has been ohjected, that the infant comes too early, 
C 5 L and ought to ſtay till he is of age. I have been looking 
into a note I have of fir John. Napier's caſe, by which it 
appears that lord chancellor King, in giving his opinion, 
agreed with fir Joſeph Jekyll as to fir John's putting in a 


* nnn _ > "WY eh # a. 2 * 


re n E 3 _—— G 


— 


— — = ” = — TY 


i t 5 | 

'* Theplaintiff fir John Na ier, an Infant, exbibited his petition to lord 
chancellor Parker, for leave to bring a new bill, ſhewing that his cauſe had 
been miſmangged by his former ſolicitor, and, making out the ſame by aff- 

davits, the court gave him leave to bring a new bill. | 
The defendant Lady Effingham appealing from the order to the Houle of 
+ ihe was, let imo the p n of the premiſes, which ſhe claimed 
under a conveyance from fir Theophilus Napier, ber firſt huſband and uncle 
_ of fir John, Who brought a bill to be refieyed againſt this conveyance # 
uly obtained; but they gave leave to the plaintiff to ſhew cauſe within 
| ix months after he me ol,cqm Sir John Napier verſus lady Effingham, 


> P. Was, 401, 
9 better 


Nur of Lord Chancellor Hardwicke. 


anſwer; but diſagreed with him as to amending the 

and ſaid, as he was of age, he might be at liberty to 
her the cauſe. The preſent caſe differs, for here the 
perſon comes before he is of age, and prays he may be al- 
bed to put in a better anſwer now. : 


Im of e inion; provided there is a foundation for it An infant is 
jon the merits, that the infant before he comes of age is Dig 0 — 
oper in applying to put in a better anſwer. I do not ſay in à better ana 
ks is of courſe, but it muſt depend upon circumſtances ſwer, where he 
re; if the infant did not put in a better anſwer now, he 22 


nicht not perhaps be able to come at the ſame evidence at the ſame evi- 
when he is of age. dence when he 


| is of age, as the 

Indeed, if it depended upon deeds only, which would 2% be wants to 
k forth-coming as well when he is of age as now, it would — 3 
k otherwiſe ; but the witneſſes to fir John Lee's inſanity, and the Withef- 
wearing to a fact of very long ſtanding, muſt be advanced — n 
u years, and may very probably die before he comes — die before 
U 290. 8 f he 8 at 
Beſides, deferring it would be putting the infant's eſtate 
b the hazard; for though I do not ſay it will happen in 
[ts caſe, yet a perſon who is put in as a receiver, may im- 
kzz|e, or prove inſolvent. 


[ ſhall now come to the merits. If it reſted fingly upon 
ſte entail, and fir John Lee was compos mentis when the 
kcovery was ſuffered, it would be very wrong to let the 
nant keep up this conteſt, where no fruit is to be ex- 
ptted from it. But it is inſiſted that fir John Lee was non 
unos, or if not quite inſane, yet ſo weak, and of ſuch a 
dem capacity, that he was in no part of his life capable of 
Wering'a recovery. Now the infant has a right to lay, 
ly intereſt has not been conſulted in this cauſe ; for I 
ht to have been allowed to join with the plaintiff, and 
blaye inſiſted on carrying the incapity of fir John Lee ſo 
ar back, as to over-reach the recovery of the eſtates in 
Voz and 1718. 


Therefore he is juſtified in ſaying, that his guardian has | 
Matten his caſe entirely, and I cannot in juſtice refuſe [ 533 ] 
pPputting in a better anſwer, and making the beſt de- 

e can. 


Now this will introduce Mr. Francis Lee's right; for Where one par- 
lioueh he cannot amend his anſwer, or put in a new one, eee 


bring a new bill; yet if upon a defence ſet up by ano- with the title ſet 


perſon it ſhould come out to be the juſtice of the caſe, vp by another, 
For. II. , 4 B that though be fails 


A 
by 
* 


i. © 
* 


348 

in his own 
claim, yet he 
maæy appear to 
have a right to 
ſomething un- 
der the other's 
claim, and 1n 
that oaſe the 
court will not 
deprive him of 
its 


C48 317. 
It being refer- 


red to a maſter 
to take the ac- 
count between a 


mottgagor and 
mor ce uns 
der Spill of 


forecloſure, his 


report was con ſuggeſtions : Firſt, That the maſter in ng the acco 
ncip 


firmed in the 
— 1736; 


ord Hardwicke gage. Secondly, That there are three years omiſſion 


diſmiſſed the 


tition for a bill 


defendant's p, to his knowledge, ſubſequent to the maſter's making | 
of review, as it Teport, though it exiſted at the time, | 


appeared the 


defendant's agent, attorney and ſolicitor, attended the ſettling the account on his behalf bel 
the maſter, which bound the party, 


(534 ] 


Caſes argued and determined in tibe 
that the entail of the Kentiſh'eftate is Qill in being, 
then Mr. Francis Lee will by the cuſtom of Kent by 
tled to a moiety: for there are many caſes where one 61 
ſets up a title inconſiſtent with the title ſet up by an 
party; and though he fails in hie own claim, yet he ni. 
appear to have a right to ſomething under the ot 
claim; and this court cannot conſiſtently with juſtice q 
prive him of it. E Fs 

I will not abſolutely determine this point now, but 
ſuſpend that part of the decree which directs Mr. Fran 
Lee to join in the conveyance of the Kentiſh eſtate 
this queſtion is ſettled, and diſmiſs Mr. Francis Lee's ye 
tion as to every thing elſe. . | 5 


Gould verſus Tancred, March 23, 1742. | 
HE plaintiff being a mo in poſſeſſion of MF : 
'Tancred's eftate, brou © ball — him to on 
deem, or that he might be forecloſed ; and it being relefil® 
red to a maſter to take the account, he made his rea 
which was confirmed as long ago as the year 1736; t 
defendant petitions now for a bill of review upon th 


has not made any reſts, or ſunk the pri of the me 


the account; and, thirdly, That there is matter con 


Lord Chancellor. This is a very unfavourable api 
cation, when the maſter's report has been confirmed 
long, and where the defendant might properly have « 
cepted to the report, upon every one of the ſugpeſtio 
which he now makes for the bill of review. 


It has been ſaid by his council to ſtrengthen the appl 
cation, that the defendant being an unfortunate man, 
lain in priſon ſome part of the time, and forced to les 
the kingdom for the reſt. This is thrown in to me 
compaſſion; for all perſons in the defendant's caſe, wi 
are incumbered, are liable to ſuch accidents, and if I 
to give any weight to it, a creditor would lie under 
great hardſhips, and the ſaying inverted, for a lender i 80 
would become a ſla ve to the bor rotuer. * i 


. -he 


l of 


nas of Lord Chancellor Hardwicke. 549 


Here the defendant's agents, attorney, clerk in court, 
& attended. the ſettling the account before the maſter, 
Ian muſt bind the party, or there would be no end or 
roverfies : and yet the whole tendency of this appli- 
bon is, that all may be ſet looſe again: this makes me 
is a moſt unfavourable application; but however, if 
*e is with the defendant, it ought to prevail. 


The petition. is upon three grounds: Firſt, That the 
aſter has not made any reſts, or ſunk the principal. It 
ery true the rule of the court in directing an account 
en a mortgagor and mortgagee is, that wherever the 
roſs ſum received exceeds the intereſt, it ſhall be applied 
ſink the principal. 


| But this is often attended with great hardſhips to mort= where the ſum 
Rees, where, as in this caſe, the ſum was large, 4000/. is larger and 
ncipal, and the mortgagee forced to. enter upon the {M5 mortgagee 
late, and could only fatisfy his debt by parcels, and is a er on the eſtate, 
uf to the mortgagor without ſalary, ſubject to an ac- be ſupjects hi 
bunt ; and therefore truly ſaid, the maſter is not obliged = * . 
revery trifling ſmall exceed of intereſt to apply it to fink maſter is not * 
be principal ; nor do I know that the court has ever laid obliged for a 4 
bn for an invariable rule, that the maſter muſt always melt exceed of 
I taking ſuch account make annual reſts. ply it to an 
the principal, 
nor is it an invariable rule, that in taking ſuch account he muſt ods on nals 


If a bill of review be brought to reverſe a decree upon The leave of 
matter, in ſuch caſe the plaintiff in the bill of review fle court mult 
uſt have the leave of the court for filing ſuch bill; but a bill of review 
re is no need of leave, if the bill of review be brought for new matter 
reverſe a decree, upon error appearing on the face there- en be fled. 


. . otherwiſe, if 
vide lord Bacon's Ordinances. * | brought to re- 


verſe a decree, upon error appearing on the face of it, 


| take it, this has always been underſtood to be the 
le; and the courſe of proceedings ſhew it. 


For when a bill of revi& is brought for error apparent, A defendant 
conſtant method is, for the defendant to put in a plea may plead the 


Kd demurrer ; a plea of the decree, and a demurrer againſt _—_ ** 


be ning the mrolment, opening the in- 
„* | ; | rolment to a 
I of review brought for error apparent, and on the plea and demurrer the court will judge, 


ry iter there are grounds for opening the inrolment. 


r th $ that in effect you cannot bring a bill of review, 
out having the leave of this court in ſame ſhape ; 
| ly Sr for 


* 


$43 Caſes argued and determined in the 
for if it is for matter apparent in the body of the 

I 535 ] then upon the plea and demurrer of the fer Y i 

bill, the court judges, whether there are any grounds f 

ing the inrolment; if it is for matter come to th 

plaintiff's knowledge after the pronouncing the decree, th 

ERA et 

court will judge if there is any foundation for filch fan. 


: The ſecond ground is, that there are three years omit 
in the 3 by 14 maſter. Now this is likewiſe em 
apparent, and might have been excepted to, and ther 

falls within the ſame rule with the other. Ki I 


The third ground is, that there matter came to h; 
knowledge, ſubſequent to the maſter's making his repon 
And this is a proper ground for à bill of review, ſuppoſin 
the evidence came up to it ; but it turns out quite other 
wiſe ; this being ſo, the petition muſt be diſmiſſed. 


SSS SSA A 


Catz $138. Woodhouſe verſus Shepley, et e contra, March 17, 1142 


Lord Hard- HE original bill was brought by Hannah Woodhouk 
40g, chest n 1 to be relieved againſt a bond obtained from her b 
the original din the defendant upon this caſe. 


the plaintiff | 
was intitled to be relieved, and declared, though none of the circumſtances ſingly migh 
prevail on the court to overturn her bond, yet they were ſufficient altogether ; but the chic 
of them was, the encouragement this might give to diſobedience, and the fraud on patents 
and on the whole decreed it to be delivered up to be cancelled, 


The defendant, who was a taylor by trade, and intitled te 

2 ſmall real eſtate of about 141. per ann. in the year 1739 
made his addreſſes to the plaintiff, who was then about the 
age of twenty-ſix years, and was the daughter of a man 
who was eſteemed in the neighbourhood to be a perſon ol 
ſubſtance, and who could give her about 5004, for her for 
tune: the courtſhip had been carried on for ſome time be 
fore it came to her father's knowledge, who as ſoon as hi 
vas acquainted with it, declared a great diſlike of the match, 
and forbid the plaintiff giving th@defendant any encourage. 
ment; notwithſtanding which, the courtſhip was carnec 
on in a clandeſtine manner till January 1732, when th 
defendant met the plaintiff at Macclesfield, a_market-tow 
in the neighbourhood, and there at an ale-houſe the fol. 
lowing bonds were executed, nobody being preſent except 
the witneſſes, who were two ſtrangers, and were called in 
for that purpoſe, videlicet, * A bond from her in the pe. 
ce nalty of 600/. with condition, that if the above bounc 
* Hannah Woodhouſe do, on or before the expiration 0 
ö x 5 et 


Time of Lord Chancellor Hardwicke: 
airteers months after the deceaſe of her father Robert 
Woodhouſe, according to the uſage and ceremony of 
w church of England, eſpouſe and marry the above- 
named Ralph Shepley, if the above-named Ralph Shep- 
y will thereunto aſſent, and the laws of this realm per- 
mit the fame, or if it thall happen the ſaid HannahWood- 
ſhall not, nor will not marry and take to husband 
he aid Ralph Shepley as aforeſaid, but ſhall happen to 
marry with ſome other perſon, then the faid Hannah 
Woodhouſe ſhall and will well and truly pay, or cauſe to 
be paid unto the ſaid Ralph Shepley, the ſum of 500. 
of lawful Britiſh money, at or immediately after failure 
of ſuch marriage; but if it ſhall happen that the faid” 
Hannah Woodhouſe ſhall die before the time limited 
and appointed for the ſaid marriage, then the ſaid Han- 
h Woodhouſe ſhall leave and give the ſaid Ralph Shep- 
ley rol. as a token of her love, to buy him a ſuit of 
mourning with; then this obligation to be void, or elſe 
ſhall remain in full force.“ 


A bond from him in the like penalty, * with condition, 
that if the above bound Ralph Shepley do, on or be- 
s fore the expiration of thirteen months after the deceaſe 
of Robert Woodhouſe, according to the uſage and cere-" 
* mony of the church of England, eſpouſe and marry the 
# faid Hannah Woodhouſe, if the ſaid Hannah Wood- 
# houſe will thereunto aſſent, and the laws of the realm 
permit; or if it ſhall happen the ſaid Ralph Shepley 
ſhall not, nor will not marry and take to wife the ſaid 
Hannah Woodhouſe as aforeſaid, but ſhall happen to 
# with ſome other woman, then the faid Ralph 
* dhepley doth hereby covenant and agree to forfeit, ſur- 
fender and yield up unto the ſaid Hannah Woodhouſe, 
for her own uſe, all his eſtate real and perſonal in Mac- 
# clesfield park, and Somersford booths, or elſewhere b 

* ſa or land; but if it ſhall happen that the ſaid Ral 

* dhepley ſhall die fore the time limited and appointed for 
* the ſaid marriage, then the ſaid Hannah Woodhouſe is 
* to have to het own uſe one half af all the ſaid Ralph 
* dhepley's eſtate, both real and perſonal, that he ſhall be 
* polleſſed of at the time of his deceaſe; then this obliga- 
tion to be void, or elſe to remain in full force.“ 

An indorſement on the back of Shepley's bond: Ne- 
* morandum, That before the ſealing of this bond Ralph 
# Shepley.doth promiſe, covenant and agree, that he will 
eule and aſſure the within named Hannah FOR 
2 a yearly 


[537] 


RAR 


ien argued and determined in the 


year do wer, according to what portion ſhe ſhall 1; 
and make her a good aſſurance as the law —— 
ther of lands, money or living, that ſhall pleaſe het 
if this ſaid Hannah Woodhouſe ſhall have a child 
children, then ſhe ſhall have one half of his eſtate, an 
& [the child or children the other half that he ſhall die poſ 
& ſeſſed of, or that may by any means belong to him, of 
his inheritance, that may either fall to him by ſea « 
land; and if this ſaid Hannah Woodhouſe ſhall ma 
this Ralph Shepley, and have no children by him, the 
<\ the ſhall pay to Sarah Shepley 20. of lawful money a 
legacy, and then all his lands, livings, goods, chatte 
money, and any thing that ſhall ever belong to him, « 
© that ever did in his lifetime, that has not been received 
<< ſhe ſhall have and peaceably enjoy, and take for her oy 
<< uſe, and at her own diſpoſing, both in her life and a 
* herdeath, unto which I have put my hand. R. $.” 


pon the examination of the witneſſes to the bonds, it 
appeared they differed in their account of the execution 
one ſaying the bonds were read over before execution, the 
ather that they were not ; one that they were exchanged 
the other that both of them remained in the cuſtody of 
the defendant; and in fact, at the time the anſwer was 
put: in, they were both in the hands of the defendants 
after this tranſaction, the execution of theie bonds remain 
ed unknown, and the intercourſe was continued till Ma 
1236, when the plaintiff's father died, who by his wil 
left her a fortune of about 340. the thirteen months ex- 
pared, and then the plaintiff filed the original bill to be 
relieved againſt her bond, and dying ſoon after, the cauſe 
was revived by the preſent plaintiff her adminiſtrator, 


The croſs-bill was brought by Ralph Shepley to hare 
fatisfattion for this bond out of the aſſets of Hannah 
Woodhouſe, alledging he was always ready and willing to 
have married her, but was prevented from having any 
acceſs to her by her brothers. 


Mr. attorney-general and others for the plaintiffs in- 
faſted, that this tend ought to be delivered up, and relied 
firſt upon the circumſtances of fraud attending the execu- 
tion of theſe bonds, the inequality of the circumſtances 
of the. parties, and the circumſtance of both the bonds 
being now in his cuſtody, 

. Secondly, That here was no breach of the condition, in 
regard the plaintiff never 'married any other prion, wh 


Time of Lord Chancellor Hardwicke. 
Le he had not ſhewn any tender on his part, or refußtt 


er 


ther part, to perform the contract. 


I ! 
Tundly, That ſuppoſing the condition was broken, an 
V bond fairly obtained, yet that the bond was of ſuch 
Fur, as that a court of equity for public conſiderations, 
the general inconveniencies that would attend the pe: 
on of ſuch ſort of contracts, ought to ſet it aſide; 

u compared to marriage brocage-bonds ; bonds ohr 
ned by ſolicitors from their clients; bonds from young 
irs, &c, that it was in reſtraint of marriage, tends to en 
qurage improvident matches, and diſobedience to parents, 
nd would be void both by the civil and canon law; ang 
he caſes of Key verſus Bradſhaw, 2 Vern. 102. and Baker 
nd his wife ver ſus ite, 2 Fern. 215. were cited, _, 


Mr. Brown and other council for the defendant, infifteU 
tat there was no circumſtance of fraud in obtaining tlie 
land, ſufficient for a court of equity to ſet it aſide : that ſhe 
ms of full age; that it was a ſuitable match ; that the ob. 
lations were mutual, which ſhewed no deſign of fraud 
that the bargain appeared to be moſt beneficial on her fide; 
tat as to the breach of the condition, there is no occaſion 
v prove a tender at law, for a plaintiff may declare gene- 
ally upon the bond, and the defendant muſt have pleaded 
xformance, payment, or a tender and refuſal ; and from 
& circumſtances it appears he was always ready to have 
kformed his con tract: that as to the neceſſity of marrying, 
Wough the condition is inaccurately penned, yet upon 
tte whole it appears to be the intention and agreement 

le parties, that the bond ſhould be forfeited if ſhe refuſc 

bmarry the defendant : that there was nothing improper 
unreaſonable in this agreement; nor doth this caſe fall 
mthin the inconveniencies in the caſes which have been 
tentioned ; for being of full age ſhe had a right to diſpoſe 


was for a valuable conſideration ; that this was a con- 
tra, for the breach of which (if there had been no bond) 
18 might have been recovered at law: which like- 
me the Eccleſiaſtical courts would enforce, conſequent] 


ty vitiate the contract itſelf : that ſuch penalty ought to 
i conſidered as the ſtated damages ſettled betwixt the 
patties themſelves : that the arguments drawn from the 
int on marriage, the promoting improvident match 
ud diſobedience to parents, prove too much, becauſe the 
bd to ſhew that all ſuch contracts are void in + 
_ which 


a herſelf, and if ſhe parted with the liberty of marriage, 


hun 


ether unequitable nor improper, nor can the adding a pe- 


Ak 


. * "#0 ; 
es es. > 


. — 
1 N 
* „ 
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tion the bond became abſolute, and the 5o0l. veſted in t 


the penalty in the nature of ſtated damages between 


. Cafes argued and determined in the © 
which they certainly are not. The caſe of Atki : 
Parr, vide 1 Tra. th. 287. were cited as in = bet 

rd Hardwicke, Feb. 28, 1 7 39. in that caſe the defend; 
Far had given the plaintiff's daughter in her lifetime 
bond in the E of 50. conditioned for the Payme 
of 5ool. if he did not marry her within the twelyemary 
from the date of the bond; the defendant did not ma 
Her within the time, but clandeſtinely got the bond fig] 
her; ſhe died ſoon afterwards, and the plaintiff her moth 
took out adminiſtration to her daughter, and brought a hj 
for the 5001. and infiſts that upon the breach of the ng 


daughter, and was tranſmiſſible to the plaintiff as her n 
preſentative : the defendant inſiſted that the obligee was ; 
orange-girl at the playhouſe, and a common ſtrumpet 
that it was turpis contractus, and ought not in a court 
24 to be carried into execution, but failed in his prov 
the chancellor was of opinion that it was a good bond, 


parties; and therefore decreed the defendant to pay th 
Sool. to the plaintiff, as repreſentative of her daughter th 


Lord Chancellor. This is a new caſe, and in the dt 
cree which I ſhall make I ſhall not found myſelf on an 
circumſtances of actual fraud appearing in it; for thoug 
there may be ſome ſuſpicion ariſing from the manner « 
the execution of this bond, yet I think there is not ſuff 
cient foundation to decree on the actual fraud; the partic 
being both of full age, the bonds mutual, and their di 
cumitances not greatly unequal, 


And as I ſhall go upon the nature of ſuch bonds, 
ſhall begin with mentioning the points I give no opinio 
upon at preſent. 
Firſt, I do not give any opinion what would be ti 
51 er of this court on ſuch bonds entered into by pat 
ies both equally, /i juris, having an abſolute power ov 
themſelves and their-fortunes, and where the parents a 
not living; neither do I give any opinion that ſuch bond 
would be void in all caſes between perſons not ſui juris 
all purpoſes, though this caſe, and Atkins ver/us Fart fi 
under very different conſiderations, for that was of the fil 
kind before-mentioned ; but there was alſo ſomething « 
the premium pudoris, and his defence was her bad cha 


Ger, whicli was not proved: though indeed that caſe | 
| contral) 


to the general rule of the civil law: in the preſent 
am of opinion that I ought not to decree ſatisfaction 
this bond on the croſs bill, but direct it to be delivered 
jp to be cancelled on the original bill ; and the points 
hon which I found my judgment are theſe ; | 
"That bonds of this ſort, where parents are living, are 
Eble to great fraud and abuſe ; that to decree in favour of 
loch a bond would be a great encouragement to perſons 
ple upon the catch to procure unequal marriages againſt. 
e conſent of parents; and though they dare not ſolem- 
we the marriage in the lifetime of the parent, but only 
the affection, and draw the unfortunate perſon into 
bond to forfeit their whole fortune, as is the caſe here, 
ft it is of very dangerous conſequence, and tends to bring 
neat misfortunes into families. 
Another principal ground of my opinion is, that this 
ends to encourage diſobedience to parents, and indeed is 
"arp and impoſition on the parent, though there is na 
dual fraud as between the parties, 


In this caſe ſhe lived with her father, and was depen- 

ent on him for her portion, and he conſidered her C5 —_ * 
thild to be advanced; and though a parent has no power Pon chte pre- 
by law to prevent the marriage of his child, yet it is ex- x =” 
ted that ſhe ſhould take his conſent and approbation, child, yet his 
nd by the laws of ſome countries that is made neceſſary. eur a 4 d by 


the laws of ſome cauntries neceſſary, 


| It is therefore a fraud on the father, who thinks his | 540 
thild has ſubmitted to his opinion of the match, and in that Compared to 
winion makes a proviſion for her, to advance her in mar- — _ of 
ſage, which, had he known of the bond, he would not fore 4 red 
we done, or might have done in ſuch a manner as would to return a part 
me prevented the marriage; it is therefore in fraud of olle 2 
be father's right of diſpoſing of his fortune among his e 
Wildren according to their deſerts, and may be compared tween che con- 
b the caſes of bonds given before marriage to return a ns N 


tween the contracting parties, but on the parents or them, who bc- 
ends of one of them, who are deceived by ſettling lands 5, —_ = 
tual to the portion that appears to he given, and far that induced the 


Talon ſuch bonds have been ſet aſide: another ground of court to ft 
Fatef is the penalty; for this differs greatly in the reaſon- — 
wleneſs of it from executory promiſes, where the jury can 
nder the whole caſe, and Ger the party has been 

| 4 


* ol, II. unwarily 


Tinte of Lord Chancellor Hardwicke. 35 3 


part of the portion; for there is no fraud in thoſe caſes rents of one f 


Cafes argued and determined in the 


unwarily drawn. into ſuch a contract or not, and 
change of circumſtances ſince the execution, and give da 
mages accordingly; and though it has been truly faid, f. 
a great alteration of circumſtances ar character would be 
ground of relief here; yet that cannot be offered at lay 
againſt the penalty, and bonds tend in themſelves to pre 
yent ſuch circumſtances from being properly conſidereg. 
bonds of this fort therefore deſerve leſs favour upon! thi 
account, though perhaps that alone would not be ſuficieny 
to ſet them aſide, 


As to the caſes cited, none of them come up to this 
2 Vern. 102. the reaſon of that caſe was, the inequali 
of circumſtances, and the party's being a ſervant, and: the 
danger of admitting ſuch tranſactions into families ; Bake 
verſus White, 2 Vern. 215, went upon the general re, 
ſtraint of marriage. | 


There are ſome circumſtances further attending thi 
caſe which makes it unfavourable : the bonds are executed 
in an ale-houſe, where ſhe had no friend; two ſtranger 

| - are called in to witneſs it; and the witneſſes differ as to its 
Fr being read over : the bond executed by him was, at the 
time of her death, in his hands; one witneſs ſays, it way 
left in his hands at the time of the execution, and there 
is no eyidence how it came into his hands ; he fays, by 
his anſwer, ſhe gave it him ; but even that is an evidence 
of the great power he had over her, and if there was na 
mutual obligation, there had been no colour to ſupport 
this band. 


I am therefore. of opinion, that on the original bill the 
plaintiff ought to be relieved ; and I fay the fame in this 
caſe as lord Cowper did in Floyer verſus Lavington, 1 P. 
Amt. 268, that though none of theſe circumſtances 
ſingly might be ſufficient to overturn this bond, yet, alto- 
gether, - are ſo; but the chief of them, and which has 

great weight with me, is the encouragement this might 
give to diſobedience, and the fraud on parents. 


U 41 ] As to the caſe made by the croſs bill, I am not very 
Lord Hard- © clear that here is a ſufficient breach of the condition ; the 
2 er breach inſiſted on muſt depend on the firſt part, for in the 
breach of the ſecond it is conjunctive, and the payment of the 5000. is 
condition could connected with that; and if it reſts on the firſt part, the 
gow 1 — whole penalty is forfeited, not the zook and, it 1s pretty 
igned without ; , . . - 7 
Shepley's ſhew- ſtrange to think, that it was agreed if ſhe married another, 
ing a teader of that ſhe ſhould loſe 500k; if ſhe only refuſed to marry the 

8 | | " plaintiff, 


Time of Lord Chancellor Hardwieke. 
nf, ſhe muſt loſe 6007. I therefore muſt have de- inſet, by - 


wed the 60⁰¹. penalty, which would have been very ex- 8 = x. 
z#y. As to the tender, I doubt whether a breach thought his af- 


Maid have been aſſigned, without his ſhewing a tender of {ent mult have 


umſelf b writing or ſending : though, by the circum- 3 
nee this caſe, a perſonal tender might have been ex- thefirſt a, 
Lid, and F ſhould think the aſſent of the man muſt have > 
ben, in this caſe, an actual propoſal, and the firſt act, like 

te caſes put by lord Coke upon frank-marriage, where the 

nodeſty, of the ſex is conſidered by the common law. 


As to cofts*: I think it would be too hard to make him 
them, as here is no actual fraud, and he might think 

dad actedd fairly by her; fince therefore I decree this 
aiefly on public and general conſiderations, there ſhall be 
20 colts on either ſide. | 


Lotd chancellor decreed the bond to be delivered up to 
k cancelled, and diſmiſſed the croſs bill. 


Harvey verſus Philips, April 14, 1743. Or exceptions, Carr 3198 
II had been referred to a maſter, to ſee whether a good A purchaſer | 


our of the title; ſeveral exceptions were taken, and 5 
nung the reft, that a deed of bargain and ſale, ſaid to be — nou been 
Inled at the chapel of the Rolls, and which is very ma- \\p1.cog.. 


: ublic office, 
dul to make out the title, is not to be found there. b 


ut could not be 
. ſound; a copy 

A copy of this very deed, taken at the Rolls in 1632, of it, taken in 

Wattefted"to be a true copy by five witneſſes, was pro- 6%, atteſted 


" to be a true one 
ed now in court. be fve wit 


fatd Chancellor. If the original had been in the hands in gens lord 


[a private perſon, there might have been ſome doubt; Hardwicke of 

i where it HE . lie office, Opinion, this 
nes where it appears to have been lodged in a public office, „ould have 
Ute copy is fo very ancient, I am of opinion that it ſufficient, even 


ad have been ſufficient, even if there had been no woo an ate 
kſation to the copy: vide 1 Mod. Medlicot verſus sn 
. and 6 Mod. 225. the two laſt ſections in the 

bf Stanyort verſus Davis. 


Wood verſus Freeman, April 15, 1743. 542 


the! | 

1 WAN exception was taken by a ſequeſtrator to a maſter's Cas z 320. 

the report, becauſe he had not allowed him 6s. 8. a 

15 Lord Chancellor. T do not remember that 6s. 8d. is an 4 ſequeſtrator is 
mnnte fler a - . $ « not intitle 

FI =» feared” fee to alt 428 whether the power n 


tide cout be made to a purchaſer ; the maſter reported 724 an objec- 


5 a fluctusting 


558 - Caſes argued aud determined in the - 
64. 84. 2-day for ſeized under the. ſequeſtration are large or ſmall ; and 2; thy 


his fee. ſeäaqueſtrator, in this caſe, has not got in 40). in al p 
| years, I think the groſs ſum. the maſter — — wg. 5 
ſufficient for his trouble. 


CA 321. The Marchioneſs of Blandford verſus the Dowager 
of Marlborough and gere, April 21, - 3 
Where a perſon BILL was brought to have certain manors 
_ 1 A &c. part of the truſt eſtate of the firſt duke of — 
without any de- borough, and ſettled upon the marchioneſs in marriaos 
DE for ny with the marquis of Blandford, made up a clear 3000! 
CS in. aà year out of the aſſets of her late huſband, whilſt he was ; 
poſed, parlia- 8 or out of the aſſets of Harriot, late dutcheſs of 
mentary or arlborough, or out of the aſſets of the preſent duke, 


otherwiſe; this 


does not mean The caſe ariſes principally upon the will of the firſt duks 
8800 — 1 Marlborough, made the 19th of March 1721; this wa 
tain, but the a very ſtrict ſettlement of his real and perſonal eſtate ; be 
land-tax,tho*% made the perſons who were then in being tenants for lif 
ove, is clearly Only, of the whole, among which were Harriot, late dutcheſ 


within the of Marlborough, and her ſon the marquis of Blandford, 


Power, d 


There were certain powers given to each particul; 
tenant, and one of the powers is ſpecially given to the mar 
quis of Blandford, to make a jointure in his mother's life 
time, not exceeding 4000. per ann. and this to ariſe out« 
land which he was ſeiſed of, or out of perſonal eſtate whey 
laid out in land. 


After the death of John late duke of Marlborough, lad 

Go dolphin was in poſſeſſion, and the marquis of Blandford 
her ſon, in her lifetime, married the preſent plaintiff, an 
1 articles of marriage, he covenanted to ſettle out oft 
ate of the late duke of Marlborough, to the yearly va 

of 30001. for a jointure, over and above all repriſes, pur 
ſuant to the power given him under the will of the late duk 
of Marlborough. | 


[ 543 ] July 7, 1729. A ſettlement was executed, or deed of a 
h pointment of the lands, which recites the will of the d 

| of Marlborough, the letters of denization of the plainti 

to enable her to take lands; recites the conſideration © 

marriage, and covenants that the lands ſhall produce to u 

plaintiff 3000). per ann. clear of all repriſes. 


Ihe plaintiff entered into the lands after the death of ti 
marquis of Blandford, and continued in poſſeſſion till! 
married ſir William Windham, who then received the ren 


Time of Lord Chancellor Hard wicke. 


profits till the time of his death, but have not produced 
ET ; 1 communibus annis, there has been a 
ency of 600/.. 


he firſt queſtion, What is the true conſtruction of the 
wer Secondly, What is the conſtruction of the articles? 
rah, Whether upon the proofs, there appears to be an 
kiciency in the annual value of the lands ſettled in jointure 
unh, Whether the plaintiff has a right to have this 


ene made good againſt the ſeveral defendants ? 


The words of the power: Provided alſo, and my will 
meaning is, That lord Rialton ſhall in his lifetime be 
Kinpowered by any deed or deeds, in the preſence of two 
# yitneſſes, or by will, &c. to ſettle upon any woman, 
$ kc, he ſhall marry, for her jointure, not exceeding 
# ,000l. per annum, without any deduction or abatement 
for any taxes, Charges or impoſitions, impoſed. or to 
de impoſed, parliamentary or otherwiſe, ſubject never- 
C thelels to leaſes in being at the time of ſuch jointure 
8 made.” 


| think both ſides are miſtaken in the conſtruction of the 
Wer. For the plaintiff's council carry it too far, in ex- 
ading it to a clear rent- charge, and have inſiſted upon 
klucting for every little ſum laid out in manuring, or any 
kj relating to the land. And, on the other hand, the de- 
Kndant's council have narrowed it too much, by inſiſtin 
bz and impoſitions ought to receive a limited and reſtrain 
male, and mean ſuch taxes as are fixed, and certain in 
er nature, which the land- tax is not, being a fluctuatin 
be. I think the land-tax clearly within the power, for it 
wuld be very ſtrange, when there are the words, impoſed 
Eto be impoſed, that the principal and moſt conſiderable 
A ſhould be intended to be excluded. Vide Brewſter [ 544 ] 
ſu; Kidgill, Carthew 4.38. 1 Salk. 198. 5 Mod. 368. 

| A biſhop, by 


There was a cauſe in this court between the biſhop of covenaming to 
and Wiſe, in 1698, where the biſhop covenanted, 4 charges, 
at he would pay all charges ordinary and extraordinary. ard, 


traordinary, 
Lord Somers conſulted with lord chief juſtice Treby, cet bimtelt do 

Mr. juſtice John Powell, who were hoth of opinion, the land-tax, 

@ biſhop was not liable to pay the land-tax ; and the de- becauſe be can- 


not bind his ſuc« 


a, if it had been in the caſe of a common perſon, it wiſe in the caſe 
Mud have been otherwiſe, becauſe he can bind his heirs, of common 


ſon, becauſe 


Ra biſhop cannot bind his ſucceſſors, he can bind his 
Now heirs. 


M was according to their opinion; but then the judges ceſfors; other- 


vg era ——— 
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* 


$ - Caſts argued and determined in the 


PE: | Now's perpetual tat Mas abit may be laid upon 
7 for repairing bridges; Sc. but though certain ad ng, 
nent when fixed, yet not certain at what time it may be 
fad. The. beſt rule is, to · conſtrue the power as refers 
to ſuch taxes as were in being at the time the articles we 
If by any acci- The is not to exceed in the whole the and 
— value of 4000. and, in my apprehemſion, the value of if 
Power, there is 14nd is to Be eſtimated as it food at the time of the pon 
an exceſs in the if, N after the execution of the power, the 
— 2 ſhould have been an exceſs, it would have been for the be 
Wall have the nefit of the jointreſs. By party of reaſon, if there ſhoy 
benefit; e con- be any defigiency, by inundation or caſualties, the jointrel 

25 — obagy muſt. acquieſee under it; to conſtrue it otherwiſe, vc 
caſualties, ſhe Make thele powers deſultor y. 
— 2 U pot the fr gueſtion, therefore, the meaſure of t 
the joi d eſtate is to be freed from, muſt b 
taker from the valuatiort at the tirtie of the execution of 

power, and of ſuch charges as were then in being. 
The ſetumu gugſtion is, As to the conſtruction of the ar 
ticles? A great inaccuracy in the drawer of the articles, fe 
warnt of ing the power; nay even the articles and ſet 
tlement have not fo much as the fame words, bat differ it 
many places: and yet, I think, they ought both to be con 
ſtrrred ſo as to make them confiftent ; and by this means, 
ſhall have forme” reafons for what I ſay, and ſome foundatio 
to ſtand upon. On the part of the defendant, an advantag 
has been attempted to be taken from this expreſſion, tha 
the jointure ſhould be clear of repriſes. 


45 Jp | Nom the word 7epri/es is of a very uncertain ſignifieatio 
125 and ought to be conſtrued ſecundum ſubjettam materiam. 
be conſtrued ſe- 1 1 . | | 


cundum ſubjectam matertam. 2 


Cowell's fte. For the genuine meaning, of the word, Vide Cowel'i 
pen, l, Interpreter, and Blount's Law Dictionary: but the fees 
Dictionary, ex- ſtewards or bailiffs mentioned there as an out-going, mul 
E mean the fees of ſtewards or bailiffs of the crown: f 
repriſes ; 


A. H Spelman is a far better anti and critick thi 
but Spelman ha enry quar y 1 
not the word in either of them, and he has not the word in all his Gloflar 


| pg The articles-begin with a recitab of the power, and the 
intended marriage; and the meaning of this inaccuraie 
drawer, under the word repriſes, was to take in taxe: 
charges or impoſitions, impoſed or to be impoſed, — 
. a men 


S. RR = -£E 


= * 
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or otherwiſe, according to the ſubject matter, and 
* the power to which it refers. Nothing is 
than that the marquis intended to ſettle 30001. per 

iu bee from all taxes whatſoever, 


And if the conſtruction of the articles ſhould. be doubt. Articles are 
om the uncertain ſignification of au word repriſes, conſidered in 


this court as mi- 


4 


i 
0 
* 
4 

* 
2 
{9 

' 
| 
3 


% 


— 
ene 2 „ 


no taxes inſerted in the ſettlement may explain the mean+ nues only 

f offi; nd this way of reaſoning ill "hold better in this which the ſet- 
We dbecauſe articles are conſider re as minutes only, pln moe ex- 
thei re ſettlement may afterwards explain more at large the — 

e de gof the ſame parties. 


broth third and fourth queſtion, relating to the defi- 
cy, though the plaintiff took a collateral covenant from 
| marguis of Blandford, that the land ſhould continue 
the value, yet this has nothing to do with the power ; . 
| to make A covenant amount tu 'an execution of the SE EW 
mer, i $ not agreeable to the rules of conſtruQtion i in this 


eber the plaintiff muſt rely upon the articles, and if fo Liffienes | 
e arſiciency appear there, they are executory and not execu- . — 
und there is no difference between articles unexecuted in toto or in 
or in part only; for all the caſes go upon this ground, Part, for the 
{what is covenanted to be done, is conſidered as done; . 


court goes upon 


con ung caſe in this reſpoct, is Coventry verſus Coventry, is, what is co- 
lik Max. in Eg. at the latter end, and lady Clifford and venanted to be 


en = 


thi The plaintiff” s council have inſiſted, ſhe is intitled to be The inattention 
wed under the head of miſtake, and I think very right- or heben of a 


married woman 


for the inattention or laches of a married woman cannot hurt her 


: ut hurt or affect her right. right, 
ds is my opinion upon the whole, [-546 J 
11 [muſt declare that the plaintiff, by virtue of the pawer - * 


Tthe duke's will, and the marriage articles of the 1 3th 
wn 1729, is entitled to ſuch a jointure out of the 
- 3 ſybje& to the ſaid power as at the time of 
ting the {aid articles was of the yearly value of 


= free from all incumbrances, rent-charges, rents- 
— quit - rents, annuities, ſtipends to mi- 
ther, penſions and procurations payable thereout. 

= Land alfo free from all parliamentary taxes, or impo- 


* er ſuch nature and kind as were in being at the 
lia *. 50 time 


$62 


certify, whether the lands and tenements compriſed in 


Casz 322. 


As alaw an 
aſſignee of a 


term may aſſign 
and ny get 
ub- 


rid of his 
fequent rent, 
and the cove- 


nants which run term out of the old, by granting an under-leafe to Rich: 


with the land, 
a fortiori he 
may do it in 


equity, 


[ 547 J 


te time of executing the ſaid power: and particularly fg 


theſe houſes to. Valliant ; afterwards, on the 31ſt of M 


Cafts urpuel and determined in the 


5 the land- tax then in being.” 
And I decree that it be referred to a maſter to inquire 


articles were at the time of the execution of the faid 
cles, of the yearly value of 3000. according to the ny 
herein before declared and laid down? and if not, u 


was the deficiency thereof, and to be made | 
the truſt-eſtate, 2 to He ſaid power? NY 


And let the defendants the truſtees, with the approbati 
of the maſter, ſet out and convey lands and tenements 
an annual value, equal to ſuch deficiency, according tot 
fruits of the ſaid power to the plaintiff for her life, in 
of the reſidue of hor jointurg, 15 


Valliant verſus Dodemede, May 2, 1742. 


T HE plaintiff claims under a term for years, which 
. ginally belonged to one Herbert; and after hat 
been granted to different perſons, at laſt veſted in 0 
Charles Grake, his reſiduary legatee, and one Sedyenid 
his executor. In May 1727, Suſan Grake created a nt 


James for thirty-fix years, rendering the rent of 7ol. 
aun. The executor of Charles Grake did not join in th 
leaſe, and therefore only the equitable intereſt in the houſ 
paſſed by it. In 1728, Richard James made a mortgage 


in the ſame year, Suſan or her repreſentative, by indentu 
aſſigned to Valliant a term of thirty-nine years and a h: 
together with another reverſionary term af twenty years 
theſe premiſes, ſo that Valliant became not only morigag 
under Richard James, but was intitled likewiſe to the ret 
of 7ol. per ann. which before belonged to Suſan ; Sedg 
wick was no prrty to this deed : ſoon after the execution 
the laſt deed Richard James built ſome new houſes ups 
the premiſes, in conſideration of which Valliant agreed 
pay him a rent of 200. per ann. and in order to ſecwse i 
payment of this rent, in 17 30 Valliant demiſed the pi 
miſes to Roule, in truſt to pay 200. per aun. to RI 

James, and as to the reſidue, for the benefit of Vallant 


The conſequence of theſe things was, that as matte 
then ſtood, Valliant would have had a remedy a8! 
Richard James far the zol. per ann. and Richard Jam 
would have been entitled to a deduction of the 204. per an 


Time of Lord Chancellor Hardwicke. 
un July 1731, Richard James makes an aſſignment to 
Nodemede of his equity of redemption in the thirty-ſix 
rs term, and alſo of the rent of 201. per ann. by way of 


Ire nortgage for ſecuring 300/. lent by Dodemede : in the 
in norteage-deed. was an exception of the rent of 20l. per 
id 9. and likewiſe of four houſes which James had lately 


luilt. On the 17th of July 1733, other ſums were ad- 
ranced. by Dodemede to Richard James, amounting in the 
whole to 13007. or 1400/7. In a ſhort time aftet Dode- 
mede enters into poſſeſſion as mortgagee, and whilſt he was 
{ poſſeſſed, paid the rent of 70l. per ann. to Valliant. In 
1137 a fire broke out which conſumed five of the houſes, 
bit Dodemede had inſured ſome of them. About this 
time Dodemede made a propoſal to Valliant to ſurrender the 

iſes to him; and in order to induce him to it, offered 
that he ſhould have the inſurance money, amounting to 
2501. and that he would ſell him the rent of 20/. per ann. 
for zool. and that if he would not agree to do it, he would 
aſſign the premiſes to any body. Valliant rejected this 
propoſal without making any on his ſide, and applying to 
he fire office for the 250. inſurance, upon Dodemede's re- 
fuſing to rebuild the houſes which were burnt, and Valli- 
ant's agreeing to do it, the fire-office paid Valliant the money 
xcordingly.' Dodemede took a good deal of pains to find 
out a perſon who would accept of the aſſignment, and at 
ſt prevailed upon Lomax, a priſoner in the Fleet, for the 
price of four guineas to accept of it, and Dodemede made 
n aſſignment of it accordingly : from that time Dodemede 
never received any part of the profits of theſe houſes. 


The bill is brought by, Valliant and others againſt Dode- 
mede and others, praying amongſt other things that the 
alignment made by Beete to Lomax might be ſet 
Ade as, fraudulent, and in conſequence of it that Dode- 
FE: ſhould be obliged to pay the rent of 70/. per ann. to 

at, 


Lord Chancellor. As to the arrears of rent incurred 
bore the fire, it is extremely plain, that Dodemede is lia- 
le to make ſatisfaction to the plaintiff, becauſe during that 
ane he was in poſſeſſion of the rents and profits of the 
ate; howeyer, as he has made an aſſignment to Lomax, 
Valiant has no remedy for theſe arrears at law, and is un- 


= a neceſſity of coming into this court for its aſſiſtance. 


"The next queſtion is, Whether Valliant is intitled to the 
this court to recover the arrears which incurred after 


1 548 J 
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2 Vent, 216. 


Caſes argued ant determined in tie 
the fire, and before the aſſignment to Lomax ; and thou h 
it is more doubtful than the other queſtion, yet 1 am 
opinion he is intitled ; for notwithſtanding the accident of 
the fire, Dodemede continued in poſſeffion of the houſes 
which were unburnt, and received the rents of the under. 
tenants, and was certainly liable therefore at law; and 2 
Valliant cannot diſtrain on account of the aſſignment tg 
Lomax, he ought to have the aſſiſtance of this court. 


— 


But there is a great difference in regard to the arrears in- 
curred ſince the aſſignment to Lomax; and it would be 
going too far if the court was to aſſiſt the plaintiff againſt 

odemede in this reſpect, for the law ſays, an aſſignee of 4 
term may aſſign, and thereby get rid of his ſubſequent rent, 
and the covenants which run with. the land; and if it be 
ſo at law, it is reaſonable it ſhould in equity, which in 
caſes of this kind follow the law; though indeed it is true; 
that in ſome ſort of aſſignments made by tenants, the court 
has interpoſed. Vide Treacle verſus Coke, * 1 Vern, 165, 
and Philpot verſus Hoare, Nov. 26, 1741. Vide ante, 
p. 219. But theſe caſes are diſtinguiſhable from the pre- 
ſent, and particularly the laſt; for the great point there was, 
that the party to whom the aſſignment was made, or pre- 
tended to have been made, acted really as an agent only for 
the aſſignor; there was no propoſal, as in the preſent caſe, 
to ſurrender up the premiſes to the landlord ; and if there 
had, the court declared they ſhould not have relieved. 
Whereas here-there was an expreſs offer by Dodemede to 
ſurrender the premiſes to V alliant on certain terms, which 
by no means appear to be nnreaſonable. Beſides too, here 
was a general calamity, and an unforeſeen one from fre; 
amd as Dodemede lent to James x 3oo!/. or 1400/. upon the 
eſtate, which he is likely to loſe, it would be extremely hard 
to oblige Dodemede to pay the 7ol. rent, ſince the aſſign- 
ment to Lomax, eſpecially as Valliant has received the 


F 


1 
9 * — — — 


If an aſſignee of a leſſee aſſigns over, equity will compel him to py 
the tent which became due during his enjoyment, though the privity of 
eftate was deſtroyed in law ; it being urged het there were twenty precedents 
of the kind, the lord chancellor ſaid, that if there were not one, he would 
not have doubted to have made a precedent in this caſe, Treacle and Cong 
1 Vern. 163. An aſſignee cannot, by aſſigning his intereſt, diſcharge himſel 
of the rent without tendering the arrears and giving notice of the afſign- 
ment; for til] then he is liable to an action of debt. 1 Lev. 415. He 1s 
likewiſe liable to an ation of covenant for the rent due before the aflign 


ment, 1 Salk. 81. But for rent which became due after the aſſignment, ” i3 
not liable, though he docs uot give notice of the aſſignment. 2 Salk. 81. 


2500, 
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co from the fire-office, notwithſtanding Dodemede made 


* the aſſurance, | 

nt of fe laſt queſtion relates to the 201. per ann. which was [ 549 ] | 
Muſes to be paid by Valliant to Richard and James, whe- 

der. ther it ought not to be deducted out of the 701. per ann. 

id as 


[am of opinion that it ought, whoever is intitled to it, 
the repreſentative of Richard, James, or the defendant 


Nodemede ; for it is the ordinay direction of this court, | | i 
$ in. that ſuch. ſort of demands ſhould be ſet one againſt the | 
d be other. | 
aint Wl - | 
of 28 Elizabeth Hawkyns, widow of Philip Hawkyns, verſus cas 323. 
ent, nu Obin, executor of Philip, May 7, 1743. 
| , HIS cauſe came on before the chancellor upon ap- 4 SE ny 
mm CSS from the Rolls. pollibility in 
ourt The queſtion aroſe out of the following covenant, en- pe le. 3 
65, tered into by Philip upon his marriage with the plaintiff: lusble conſide- 


ration; but it 
He covenants for himſelf with truſtees, That as well mult be an af- 


* the 6000/. portion with Elizabeth his wife, as all other molt ing, 
#* ſums of money which ſhould be given or bequeathed to and not reſt - 
or © Elizabeth by any of her relations during her coverture, only on inten- 
* ſhould immediately after the deceaſe of Philip be paid by my = 

* his heirs, executors, &c. ta. truſtees, in truſt to place words in a co- 
* out the ſame at intereſt on land or government ſecurities, venant. | 
and the intereſt thereof to be applied for and towards the i 
maintenance of the children of Philip by Elizabeth, and 
* the remainder of ſuch intereſt, if any, together with 
* the whole 6000/. to go or be paid equally among his 
children, except his eldeſt ſon, to ſons at 'twenty-one, 


* tp daughters at twenty-one, or marriage; and in caſe of [ 
* * the death of any of them before time of payment, to l 
he © the ſurvivors, 


— — — —  — — — — — — 
— * 


«* Proviſo, in caſe there ſhould be no iſſue, then the 
®* 6oool. and all other ſums of money, that during the 
marriage ſhould be given to the ſaid Elizabeth, ſhould be 
* enjoyed by him the ſaid Philip Hawkyns, his executors, | 
* adminiſtrators and aſſigns, to his and their own proper 1 
V uſe and behoof.“ | 


On the 4th of June 1730, Mary Ludlow, mother of 
zabeth, made her will, “ and bequeathed to her ſon 
and daughter Elizabeth, and Philip Hawkyns, 2000/. 
aud to be enjoyed by them and the ſurvivor of them; | 
1 a 4 D 2 0 anc | 


1 


60 
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covenant of the husband, yet the proviſo is attended with 


eu argued and diterminitl in th# 
& and if there was no iſſue of Her ſon and daughter, Mu 
* ſhe deviſed, after the death of 8 o Philip and F 
cc Elizabeth; the 20007. to her-exEcutor, and directs th ol 
legacy to be paid, one half fifteen months after her de ld 


<* ceaſe, and the remainder in two years and a quarter Wis 
and appointed Lambert Ludlow ſole executor.” 


Lambert Ludlow paid 1000. in the lifetime of Phil 
Hawkyns. — 
Philip Hawkyns the huſband died, but left no iſſue: 
and by his will “ deviſed the roool. which remained un: 
<< paid by Lambert Ludlow, to his wife, to be diſpoſed of 
« as ſhe ſhall think proper; and bequeathed all the reſt and 
cc reſidue of his real np perſonal eſtate to his nephew Tho- 
% mas Hawkyns when he attained twenty-one, and then 
« made him his executor, and in the mean time deviſed 
& all his real and perſonal eſtate to Obin in truſt for Tho- 
« mas Hawkyns.” 


It was heard before the preſent maſter of the Rolls, on 
the xoth of December 1742, who decreed the plaintiff was 
intitled to the intereſt of the 20007. deviſed by Mrs. Lud- 
low's will for her life. The defendant Obin infiſted the 
decree was wrong, in decreeing the intereſt of the 2000l, 
to the plaintiff for her life, whereas he is well intitled as 
executor of Philip, under the agreement and proviſo in the 
marriage-ſettlement, to All ſuch ſums as fhould be given to 
the plaintiff by any of her relations during the coverture, 
and therefore is not obliged to pay intereſt to the plaintiff 
for the 10001. received by Philip in his lifetime, but infiſt- 
cd it belongs to him as repreſentative of Philip. 


Mr. Brown cited for the plaintiff the caſe of Thompſon 
werſus Butler, Moore 522. 


Lord Chancellor. I am of opinion, this is not a ſum 
of money at all within the meaning of the proviſo ; for 
it is a covenant merely by the husband, and conſequent- 
8 an agreement of what is to be done by him, his heirs, 

c. It has been objected, that though it ſets out with à 


other words, and that it is itſelf a covenant. But then it 
muſt be connected with, and controlled by that covenant, 
and muſt relate only to ſuch ſums of money as fall under 
the deſcription of the firſt coveriant, which is felative to 
nothing, but ſuch ſums of money as came to Elizabeth 
during the coverture, to which Mr. Hawkyris _ * 

, . inn z B 
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lei and the covenant therefore thrown' in on putpoſe : 
nin Mr, Hawkyns from diſpoſing of it to the preju- 

Ef his younger children; for even the ſum of 6060/. 

abſolutely have been the husband's, if it had not 

bf for this cqyenant. 4 | 

| was faid on the defendant's part likewiſe, that (as this 

nant runs, that from and immediately after the deceaſe 

Pilp Hawkyns, his heirs, executors, &c. ſhould pay | 
ruſtees as well the 60004. as all other ſums of money 

k ſhould be given to Elizabeth, &c.) the executors [ 531 1 
if neceſſarily receive, or how will they be enabled to 

$! But it would be an abſurd thing for him to cove- 

; that his heirs ſhould: pay ſums they could never be 

ded to receive; nor can I reſtrain theſe words, to pre- 

at any future diſpoſition that the husband might be in- 

&d to make for the benefit of the wife. 

ſt has been inſiſted too, in arder to make this fall withirt 

pproviſo; that the husband's diſpoſition in his lifetime 

ud have bound the wife, notwithſtanding ſhe had ſur- 

ed him, and if not good in law, yet it would have been 

equity, I will not ſay but the husband might have 

hoſed af this poſſibility in equity, if aſſigned for a valu- 

r conſideration ; but then that muſt have been upon an 

tual aſſignment of this particular thing; and here it reſts 

upon the intention of the parties, and the conſtruc- 

in of the words in the cavenant. 


Upon the whole, I am of opinion, this is not ſuch 4 
In of money as was intended under the covenant ; and it 
ud be very hard to make a ſtrained conſtruction of the 
ed to take away this 10001. from the wife; therefore the 
tree muſt be affirmed. 


| Bailiffs and Burgeſſes of the Corporation of Burford, C a « x $24. 
verſus Lenthall and others, May q, 1743. =, 


XCEPTIONS had been taken to the decree of Exceptants to « 


the defendants, as commiſſioners of charitable uſes, 0 od — 


ll thirty-nine exceptions out of forty-three were allowed; loved coſts 
it there being ſome doubt as to coſts, the chancellor took on thoſe ex- 


We to conſider it till to-day. | . 


There have been ſix precedents brought to me, in which and on thoſe | 
Ws were given, and as I find the point thus ſettled, I will VÞ<r< they did 
Mow the juſtice of theſe caſes, whatever doubts I might ſpondents are 
Wt had originally myſelf, eſpecially as there are no pre- intitled w cofts, 
ens on the other fide to the contrary, 

The 


568 Cue argued aud determined in the 


_ The. firſt precedent is Chapman ver/us the 
tants of Denbury, before lord keeper . *. 
The ſecond was in lord chancellor Nottingham's ; 
February 29th, and the 28th year of Car. 2, relating 
the rectory and parſonage of Crowland, in the coum 
[ 552 ] Lincoln. The third was before lord Somers, which) 
in the year 1693, and laſted ſome time, relating 
te cole of Bromley, a charity founded by Ward, bilky 
Racheſter, The Garth was before the lords comm 
bones, T. 1700. The fifth was before lord ke 
Wright, Chriſtchurch verſus the Inhabitants of New 
the 4th of queen Ann. The ſixth was Hancock ve 
Walker, before lord Cowper, January 3, 1715. 


It is faid by the reſpondent's council, that theſe pre 
dent are erroneous, becauſe there is no authority whatey 
given to the lord chancellor to award coſts, by the ſt 


of charitable uſes, the 43d of Eliz. 


Notwithſtand, If the court were merely to confine themſelves to 
ing a decree verdict of a jury, or a decree of commiſſioners, they m 
under a cem. have ſhut their eyes as to the evidence before the jury ( 
miſſion of cha- - . | 2 J 
ritable uſes, the commiſſioners, becauſe there it was wiva voce, and 
court of chan- hence have ariſen theſe precedents ; for the court find 
NY roots theſe words in the act of parliament, ſect. q. that the | 
e inftituted chancellor, or lord keeper, ſhall and may take ſuch order 
here, in which the due execution of all or any of the ſaid judgments, d 
— ta crees, and orders, as to them ſhall feem fit and convenim 
appeared before have put it in the ſhape of an original cauſe, in which 
2 commil- exceptants are conſidered as plaintiffs, and the reſpondenl 
len ech ne as defendants, and put in an anſwer upon oath ; and 
watter, the examination of witneſſes in the cauſe, neither fide 
bound by what appeared before the commiſſioners, Þ 
may ſet forth new matter, if they think proper. This h 
made the court all along conſider it as au original cauſe, 6 
otherwiſe the court would have known nothing of the me 
rits. Therefore the court have mixed the juriſdicton « 
bringing informations in the name of the attorney-genet 
with the juriſdiction given them under the ſtatute, : 
proceed either way, according to their diſcretion. 


It is faid the court ought to reſort back to the orig 

Juriſdiction, in point of coſts, upon arguments chiek 

drawn from caſes of coſts at common law, and the d 

acts, the ſtat. of Marlebridge, 52 Hen. 3. (now Mal 

It is conſcience, borough), &c. But courts of equity have in all calc 


and not any i cience, an 
n done it, not from any authority, but from conſc Arr 


ab of Lord Chancellor Hardwicke: 569 
bes boni viri, as to the ſatisfaction on one ſide or refs this coutt 
her, on account of vexation. ä ia giving coſta. 


$ t I | | | 
ting But ll it is faid, this ariſeth on the common law ſide, C 553] 
Uunty +cones out of the petty-bag. The return of the com- 


kn indeed being in that office, the petty-bag retains 


ting We preceedings, yet it comes before the lord chancellor 
bi bah, and not in his ordinary ot extraordinary juriſ- 
om on. I ſhould be glad to know what authority I have 

keep give coſts in bankruptcy, if I cannot give coſts here ; for 


would be difficult to ſhew from the bankrupt acts, that I 

pe any ſuch authority. It is only by orders ſigned pro- 

« manu, and proceſſes of contempt. The fame as to 

ammiſſions of lunacy ; for though it is ſaid the whole of 

nes from the ſign manual of the king, yet I am of opi- 

pn it does not. 

Before the courts of wardſhip were erected, the juriſdic- After the court 
in was in this court, both as to lunaticks and ideots, —_ — 
terefore all theſe commiſſions wete taken out in this court, juriſdiction over 
kd returned here ; and after the court of wards was taken d — 
my by act of parliament, it reverted back to the court of — pr" 
uncery; and the ſign manual of the king is a ſtanding court of chan- 
rant to the lord chancellor, to grant the cuſtody of tlie . — 
unaticks, and is a beneficial thing in caſe of ideocy, be- bel. 
wk the king could not only give the cuſtody of ideots, but 


be feats and profits of ideots lands to perſons. 


Therefore it is not an authority in the lord chancellor Lord chancel- 
ning from his ordinary or extraordinary juriſdiction, but lor's —— 


and perſonal one, and very difficult to maintain, upon a nice RS. 
ide N Pndation, how this authority of coſts did ariſe ; but falls is a perſonal 

„ b aa within the caſes of bankrupts and ideots : Vide the one, not from 
is h his ordinary or 


Wſe of the corporation 4 Betodley, 1 P. Wms. 207. relating n 
F 


aordinary 


le, N ® awarding venires de wicineto & de corpore comitatus, juriſdiction. 
ma ere the court was governed by precedents of about ſeven 
on 


jars ſtanding, before the iſſue of the venire. 


$0 likewiſe in the caſe of juſtices of peace; they have 
ken upon them to exerciſe ſeveral juriſdictions, which 
le court of King's-Bench would not have allowed, if it 


igin tome originally before them. I am of opinion there- 
1c ze I ought to be bound by theſe precedents, eſpecially as 
* in aid of juſtice, x b 88 

far 


The queſtion then is, What ought to be done as to coſts 
Wwe, and coſts below ? 
* And 


— 
— - -_— 


— — — 


670 Quit argued and dittrmined in the 


1 


C45 325. The Sadlers Company verſus Badcock and others, May 


It is neceſſary NN ST ROD E having fix years and a half to 
jure ſhould in the leaſe of a houſe from the plaintiffs, — 


ve an intereſt 27th. of April 17 

5 5 oh * 2 2 1734, became a 2 of the Hand- 
ouic x . 

— at the ſeven years, and on Paying 125. down, and Jl. ſome ti 

time the policy after, the company agreed (c to raiſe and pay out of the effes 


— no ory * of the contribution ſtock, the ſaid ſum of 4ool. to l 


fire happens ; and her executors, adminiſtrators and aſſigns, ſo ofie 
nod therefore * as the houſe ſhall be burnt down within the faid tem 
4 che bon n. unleſs the directors ſhall build the ſaid houſe, and p 

ired, the in- it in as good plight as before the fire: and on the bac 


red's a 
the — Sent cc 
not oblige the K 6 
— make ** twenty-one days after the making thereof.” Mr 


dean 


554 ] And as to the firſt, the exceptants ought to haxe co 
Au upon thoſe exceptions, in which they have prevailed, 
the reſpondents coſts in thoſe where they have prevailed 


As to coſts helow, it muſt reſt upon the agreement 
between, the parties, and I will not interfere. """ 


1743. 


ce, by inſuring the ſum of 400l. on the houſe f. 


ſu 
fo 
th 
1 
pk 
po 


— — 


ing of the policy it was indorſed, that if this policy ſhoul 
be aſſigned, the aſſignment muſt be entered withi 


the loſs to Strode's leaſe expired at Midſummer 1740; the houſe w 
sure. not burnt. down till the January after, 1740, and ſhe mad 
an aſſignment of the policy to the plaintiffs the 23d « 
February after, 1740. | 


= 0 = «a. ;*oofcwm=G6$S = 


The queſtion is, Whether the plaintiffs, the aſſignee 
of Mrs. Strode, are intitled to the 400/. inſurance money 
or-to have the houſe built again? or whether the houl 
being. burat down after Mrs. Stode's property ceaſed in it 
the company are obliged to make good the loſs, to ht 
aſſignee, of the policy | | 


The company made an order, ſubſequent in time tt 
Mrs. Strode's policy in -17 38, - That, whereas policit 
© expire upon the property of the inſured's ceaſing, 
<c. there is no application of the inſured to aſſign, or tt 
<<. have the loſs made up, then the perſon having the pro 
<< perty, may inſure the ſaid houſe in, the ſaid office, not 
*« withſtanding the term for which the houſe was orig 
<« nally inſured is expired.” 


There was evidence read for the plaintiffs, to ſhew that 
they tendered the aſſignment to the defendants to enter 
their books, but they refuſed to accept of it, 


@ —— — FE. 


Lord 


Time of Lord Chancellor Hardwicke. 


ve col Lord Chancellor. During the — jor of this cauſe, 

while the defendants ſeemed to de chiefly upon” the 
order, I was of opinion againſt them. But, 
f ipon hearing what was further offered, I think the plain 
mai 7; ite not intitled to be relieved, There may be three 
queſtions made in this cauſe : , 


Firſt, Whether this accident which has happened is 

boch a loſs, as obliges the defendants to make ſatisfaction 

com to the plaintiffs ? dly, Whether upon the terms of 

on de original policy the office is obliged to do it? Thirdly, 

which is rather conſequential of the former, Whether t 

uſr N plaintiffs are properly aſſignees of Mrs. Strode under this 
cy ? 


to he If this matter reſted fingly upon the policy itſelf, I 
ſhould not think it ſuch a loſs as would oblige the defen-. 
tern &nts to make ſatisfaction. 


Under this policy the ſtate of the caſe is, Mrs. Strode 
ns only a lefſee, her time expired at Midſummer 1740, 
the houſe was burnt down the January after, within the 
wen years ; the plaintiffs, ' the Sadlers company, were 

landlords, and entitled to the reverſion of the 
term : upon the 23d of February 1740, ſeven months 
11208 Ker the expiration of the term, and one month after the 
tre, the aſſignment was made, and in confideration of 5s. 
only ; ſo that it muſt be taken as a voluntary aſſignment as 
it ſtands before me. 


1 It has been inſiſted, on the part of the defendants, that 
4 the plaintiffs are not intitled to recover as ſtanding in the 
in e phce of Mrs. Strode, becauſe ſhe had no loſs or damage, 
der intereſt ceaſing before the fire happened. And this in- 
troduces the ſecond and third queſtions. 


I am of opinion, it is neceſſary the party infured ſhould 
e an "intereſt or property at the time of the inſuring, 
ad at the time the fire happens. 


It has been ſaid for the plaintiffs, that it is in nature of 
Anger laid by the inſurance company, and that it does 
not fignify to whom they pay if loſt. Now theſe inſu- 
ances from fire have been introduced in later times, and 
therefore differ from inſurance of ſhips, becauſe there in- 
tereſt or no intereſt is almoſt conſtantly inſerted ; and if 
dot inſerted, you cannot recover unleſs you prove a pro- 
* The inſuring of ſhips is as old as the laws of 

0L, II 4E Oleron 


ord 


$71 
[ 555 } 


356 J 


| 
| 
| 
| 
| 
| 
| 
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books that treat 


* 


of inſuring is, 


averſio periculi, intention of all inſurances Being to avert any damages, o 


the intention 
1 to avert 


13571 


Oleron | and Rhodes, whoſe. inhabitants were the 
traders. of the world, Look. into the booksithat ent A h, 


amages or modern inſurances of ſhips intereſt or no intereſt is | intro- 
loſs the infured duced, and between the ſubjects of different nations, for 


9 Thus it ſtands upon the original agreement: the next 


ſuring, and you will find the term is, aver/io periculi, the 


loſs the inſured might ſuſtain : upon this principle, in ll 


this reaſon, becauſe a great deal of contraband trade is 
carried. on, and I believe began in the Spaniſh trade fir; 
The common law leant ſtrongly againſt theſe policies for 
ſome. time, but being found beneficial to merchants, they 
winked at it. New laws have been enacted, which make 
it felony, to deſtroy ſhips, and the temptation to it has 
ariſen from intereft and no intereſt inſerted in policies. 


tion in 1696, the year this ſociety, called the Hand- in- 
hand Office, incorporated themſelves, the ſociety are to, 
make ſatisfaction in caſe of any loſs by fire. Lo whom, 
or for what loſs, are they to make ſatisfaction? Why, to 
the perſon inſured, and for the loſs he may have ſuſtained; 
for it cannot properly be called inſuring the thing, for 
there is no poſſibility of doing it, and therefore muſt mean 
inſuring the perſon from damage. By the terms of the 
policy, the defendants might begin to build and repair 
within ſix days after the fire happens. WIR 

It has been truly ſaid, this gives the ſociety an option 
to pay or rebuild, and ſhews moſt manifeſtly they meant 
to inſure upon the property of the inſured, becauſe nobody 
elſe can give them leave to lay even à brick, for another 
perſon might fancy a houſe of a different kind. 


* 
5 IIS! 29098 ! 


ueſtion will be, Whether the ſubſequent order, made 

e defendants in 17 38, has made any alteration}? I amet I 
opinion it has not; for it was made only to explain a par- 
ticular caſe in the policy ; for it might have been a queſ- 
tion, whether Mrs. Strode F: 


piration of the term to have examined the nw ons 
ues has Ceo * office, 


Time f Lord Chancellor Hardwicke. 573 
es nd tlierefore this order was made to give her ſuch | 
power. \ 

i las been ſtrongly objected, that the ſociety could not 

make ſuch an order. I am very tender of ſaying, whether 

they can or. pot. Becauſe, on one hand, it might be hard 

lay}. that, as a ſociety, they cannot make any -bys- 

order, Hor. the good of the ſociety. And, on the er 

and, 14 would be a dangerous thing to give them a power 

p make. an alteration, that may materially vary the intereſt 

of be red. The aſſigument is not at all within the 

terms t this order, becauſe it is plain it meant an aſſign- 

nent betore the loſs happened. | 
Nowe with regard to the loſs happening before the 

ignment made, Mrs." Strode was entitled to nothing but 

what was to be paid back upon the depoſit. It is plain 

he thought ſo; for if ſhe had imagined ſhe had been in- 

ted to 4007." would any friend have adviſed her to make 

apreſent of it to the plaintiffs ? | 


The caſe of Lynch verſus Dayrell, in the Houſe of Policies of aſſu- 
Lords, the 13th of March 1729, ſhews how ftri& this Cs in their 
wut and the Houſe of Lords are in the conſtruction of nature, nor in- 
policiesto avoid frauds : lord chancellor King was of opi- ir ae U. be 
won there, the plaintiff liad no right to the money under ondte another 
le policy, becauſe no loſs had happened to him, he having perſon, without 
wintereſt in the thing inſured at the time of the fire, and the conſent of 
that policies' are not in the nature of them affignable, nor 
ntended to be aſſigned from one perſon to another, with- 

aut the conſent of the office. . 


The bill here muſt be diſmiſſed. 


Tyrrell verſus Hope, May 10, 1743, at the Rolls. L 5 5 #1 


HE plaintiff before her marriage with John Tyrrell The maſter of 
\was.ſeiſed in fee, or her mother Mrs. Stanton was, the Rolle of | 
— eſtate in . and in conſideration of the in- 9 
marriage, of 1500. paid to Mr. PFyrrell as hand of the 
ler marriage portion, it was agreed that the eſtate ſhould —_— R 
te ſettled previous to the marriage, ſo as that one moiety upon as part of 
night be enjoyed by the plaintiff's mother for her life, he marriage 
ad after her deceaſe by the plaintiff, or her truſtees, for — — Na A 
er ſole and ſeparate uſe, excluſive of her Huſband, and part of the let- 
lathe ſhould receive the rents and profits during her oxy gag 
huſband's: life and that as well the faid moiety, after the bor Acad 
Nantiff's deccaſe as the other moiety, ſhould be ſettled been relieved if 
Fand: /. 4 E 2 upon ſhe had brought 


—— — B—— . . ß — — 


574 
3 bill agaiuſt 
the huſband, 


lly fo, as 
— — 


his place. 


Cafes argued and determined in thy - 


upon ſuch truſts as the plaintiff by any deed i 
time or by will ſhould appoint. » 57g — 


Mr. Tyrrell the intended huſband undertook to pw 
deeds to be drawn purſuant to the agreement. 


But when the deeds were reading over to the phimif in 
order for execution, ſhe obſerved there was a miſtake, fof 
that the moiety of the premiſes limited to her mother for 
life, was after her deceaſe limited to the uſe of Mr. Tyr. 
rell for life, and not to her ſeparate uſe, as had been 
agreed ; and the refuſed to execute unleſs the miſtake was 
rectified : in order to do this it was then propoſed by the 
truſtees, that Mr. Tyrrell ſhould give a note or writing 
under his hand, that the plaiatiff take and receive 
2 N of 1 my er's death for her 
eparate ule, A to agreement, as if 
the ſame had been ſo ſettled by the releaſe ; and ond 
Mr. "Tyrrell, previous to the execution of the deeds, pave 
the plaintiff a note or writing to the purpoſe aforeſaid, and 
delivered it to the truſtee named in the releaſe, to keep for 
the plaintiffs benefit. 

The marriage was had ſhortly after, and upon the 8th 
of July 1739, Mrs. Stanton the mother died, and on the 
14th of July 1740, a commiſſion of bankruptcy iſſued 
_ Tyrrell, and he being found a bankrupt, Mr. 

ope and others choſen aſſignees, and being got into 
the receipt of all the rents of this moiety, refuſed to let 
the plaintiff receive them, or to make any ſettlement for 
ſecuring the receipt thereof to her, purſuant to the agree- 
ment before her marriage. The bill was therefore 
brought againſt Hope and the other aſſignees for an ac- 
count of what they have received of the rents, and that 2 
moiety of them for the future may be aſſured to the plain- 
tiff for her ſole and ſeparate uſe. 


Mr. Tyrrell by the note, promiſed and agreed with the 
plaintiff — — of his intended wife Mary Stanton, 
that ſhe ſhould enjoy and receive the iſſue and profits of one 
moiety. of the eftate, then in poſſeſſion of her mother Mrs. 
Jane Stanton, after the deceaſe of her mother. 


Mr. Noel for the defendants inſiſted that both note and 
deed muſt ſtand together, and if they cannot, the deed 
ought to control the whole ; becauſe a deed is of more 
authority in the notion of law, than a note ſigned by one 
perſon only; and for this purpoſe he cited Baydes verſ 


Ki 
mhurt, 


| Cine of Lord Chancellor Hardwicke, 


wrt, Eq. Caſe Abr. 21. That while courts have 
«& only before them, they have a ſure foundation; but 
hey go out of the — 4 witneſſes may be guilty of 
wary, and therefore the court has always leant ſtrongly 
aſt parol evidence, becauſe this may err; that cannot. 
Mut as nobody was preſent when the note was given, but 
ns in the intereſt of the plaintiff, it would be of dan- 

to lay much ſtreſs upon ſuch evidence, 
2s it is not poſſible to produce any on the other 
d: Clarkſon werſus Hanaway, 2 P. Ms. 203. 
Nat ſuppoſing the word ſeparate had been inſerted in the 
i that it would not have given the wife, as it is a note | 
ther, a ſeparate intereſt during the coverture. Hob. 113. | 
ut verſus Thompſon, Cro. Fac. 571. 


Mr, Brown for the plaintiff relied upon the caſe of Wal- 
f verſus Walker, December 11, 1740, as an authority 
wint, (with regard to the evidence that is offered on the 
of the plaintiff,) and which ought to be allowed upon 
bs footing, that it was a fraud in the huſband to draw in 
vife to reſt upon his promiſe without altering the deed ; 
upon this ſuggeſtion parol evidence may be admitted, 
thitanding the ſtatute of frauds and perjuries. 


Maſter of the Rolls. The caſe now depending ariſes. 

n the deed executed before marriage, and upon the 

we honed before the deed. The firſt queſtion is, What 

tie the plaintiff would have had, if it had been a bill 
muyht againſt the huſband ? The ſecond queſtion, If ſhe | 
wntitled under this bill to the ſame relief againſt the aſſig- | 
ks of the huſband ? I ſhall conſider it in the ſame light 

tte council have done. 


Now as to what has been ſaid with regard to the miſ- [ 560 ] 
les produced by ſeparate maintenances, I ſhall lay that 42 _ 
at of the caſe, for we muſt not be directed by what we the court muſt 


wk of it in our own private judgments, but upon what be directed by 


AU. 
Gortal 
. 1 


n, e court has judicially done in ſeparate maintenances. . 
one not by what f 


Then as to the firſt point. Upon the deed to be ſure they think os 
wite can have no relief, for there are no words in it that them in _— 
al a ſeparate eſtate to the wife. But then it is in- Het. 8 
id the note has ſupplied this defect; and that a witneſs 


explained the matter fully. = 


An objection was made to admitting this evidence: and Parol op wg ay 
ale was cited in Eg. Caſ. Abr. 21. Bawdes and At — x chang 
| urſt, 


— — — — — — 


$76 4 » Caſes argued and determined in the 
plain the agree- hurſt, & where evidence was offered to ſnew th | 
—— Ba marriage-ſettlement, but was not admitted —— 1 
as to the occaſi- it was not ſigned by the party. Here the note inſiſted q 
on of ſigning ſigned by the party the huſband himſelf. 


the note, it may. 1 | | | 
The next queſtion, how far I ſhall give weight to, 
evidence: it ſays, that a moiety of the eſtate was to be 
fled to the ſeparate uſe of the wife after the death of 
mother; now if the matter reſted ſingly upon the note, 
parol evidence, ought to be admitted to explain the 2 
ment between the parties. But I am certainly warran 
in admitting this evidence, ſo far as it goes to the rea 
and occaſion of ſigning this note. 


; The next conſideration, what effect it ſhall have, I re 
dily agree, where there is any writing executed after l 
ſettlement, and differs from it, the ſettlement ſhall cn 
trol it. : | | 0 Ky 
2 . But if I take the evidence into the caſe with regard 
writing execu- the reaſon of giving this note, it will have a different co 
ted after, but fideration with-me, becauſe the wife refuſed to execute 
the parties refu- ſettlement without it: and if ſo, I muſt conſtrue it as0 
—— agreement before marrriage, and both of them ei 
without it, they ſiſtent. For it is plain here was a new agreement betwee 
anult be ont in. the parties, and that it was upon the credit, faith and foot 
tire agreement, ing of the note the ſettlement was executed by the mothi 


and both con- and the wife. 
ſiſtent. 


[ 561 J A s to the fraud which the plaintiff 's council have. fa 
Frand is what is Seſted in the caſe,, it is not ſo clear; becauſe the ſettleme 
done in ſecret, WAS read to the mother and the wife before execution, 


—_ 


— 


On a treaty of marriage, the intended wiſe's father propoſed to g 
with her a portion of 450. and the huſband was to ſettle gool., or 500 
rann. for a jointure; the father and intended huſband went to Mr. Mit 
I's chambers, who hearing the propoſal on both ſides, took down mioutt 

or heads thercof in writing, f the ſame day gave them to his clerk 
draw a ſettlement, according to the terms of the agreement; the nextd 
the father ſuddenly fell fick, and died in two hours after, and the ne 
morning the marriage was conſummated ; and on a bill brought to have 
{pecific performance of the agreement, the lord chancellor decreed it tot 
within the ſlatute of frauds, and ſaid he knew no caſe where an agreeme 
though wrote by the party himſelf, ſhould bind, if not ſigned or in part ei 
ecuted by him; and that thoſe preparatory heads might have received ſen 
ral alterations or additions, or the agreement might have been entirely brok 
off upon ſome further inquiry of the party's circumſtances ; and this deere 
was thought very juſt by the bar, who all agreed with the lord chancellot 
that if the marriage had been had upon the foot of this writing, and d 
father had been privy and conſenting to it, that he ſhould atterwards ba 


been obliged to execute his part thercof, Bawdes and Amburkt, 
- ' | 
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they did it with their eyes open: now fraud is what is and where there 
ig ſecyets; and where there is a concealment from the A. — 2 
na matter Which concerns him in intereſt,” I can- in a matter 


ih indend the note is good in law againſt the marriage- _ concerns 


ment, but in equity it ought to be looked upon as 
of the marriage agreement, and conſequently as part 
w ſettlement ; and therefore, if the wife had brought 
2paihit the huſband, ſhe would have heen intitled 
Greral caſes have been cited to ſhew that this note is 
Win aw and equity; but upon the circumſtances of this 
1 do not think it is. There is a ſtrong caſe to this 
moſe, where a bond is given by a huſband to a wife be- 
marriage to ſecure a ſum of money to her uſe, which 
id in law, and yet in equity will be conſidered as a truſt 
One thing more, before I leave the conſideration of the 
* is what will be the effect of it. 


1thas been ſaid by the plaintiff's council, that though it is bens the 
xexpreſſed yet it is implied in the note, that ſhe ſhall have ue re nt in 
bs maiety.to her /-parate uſe. Now the word ſeperate the note, the 

t indeed is not in the note, but there are other words wee 4 A 
ich amount to it; that ſhe ſhall enjoy and receive the Nr _ 
ur ana Profits of one motety of the eftate, &c. which 

admit of no other conſtruction but that it muſt be for 

tſparate uſe; for to what end ſhould ſhe receive it, if it 

(the property of the huſband the next moment? The 

14% too is very ſtrong to imply a ſeparate uſe to the 


The ſecond queſtion is, If the wife is intitled to the 
nerelief againſt the aſſignees of the huſband, as ſhe would 
aſt the hoſband himſelf ? It has been inſiſted by the 
ndant's council, that aſſignees are truſtees for * 2 
ld cceditors are always favoured in law, ſo that when 
Wt have the legal intereſt, they ſhall have the equitable 
le againſt a perſon who has only an equitable intereſt. 


muſt be owned the legal eſtate veſts in the huſband, and [ 562 J 
ment in his aſſignees, and the general rule is, that 
Wrſtand in the place of the bankrupt ; but I think it does 

bt hold in every caſe, | | 


For inſtance; where there is a voluntary conveyance by 'The court will 

Tknkrupt, the court may carry it into execution againſt . 

&bakrupt. himſelf, but not againſt his aſſignees. Toe of a bank- 
e 


N 


— 


[ 
| 
[ 


wile 2840 a con- committed, as it moſt certainly is here 3 for then the y 


378 Cafes argued and determined in the 
rege inte exeen- The reverſe, where it is a conveyance by the ba 
— 2 for a valuable conſideration, before an yk bankrup 


ance for takes in conſideration of marriage, and of an eſta | 
ble c N * 
deration, — 2 from her. | 


tbe bankruptcy. | The caſe of Tayler * ver ſus Wheeler, 2 Vern. 564. com 


very near the preſent ; for there the legal intereſt was ve 
in the aflignees. 


8 | There is another reaſon why I think the aſſignees can 
8 *8* conſidered no otherwiſe than as the bankrupt himſelf, 
made himſelf in Cauſe what has been done upon the marriage is in the 


the — <q of a truſt only for the wife : and therefore if the huſband 
wth. deat. a truſtee for the wife, the aſſignees of courſe muſt } 


bognees muſt be in the fame manner as the huſband was. 
o too of courſe. A k 
Taking then all the circumſtances together ; as ſhe we 


have been intitled to the relief ſhe prays againſt the huſban 
ſhe is equally intitled to relief againſt the aſſignees, b 
without coſts, as it was their duty, being truſtees only ft 
the creditors at large, to bring a caſe ſo circumſtanced be 
fore the court. 


vn 327, Cook verſus Duckenfield, May 14, 1743- 


Where trultces K N E queſtion in this cauſe aroſe on the will of M 


Ell m_ Thomas Cotton of Vork; who in the firſt plac 


eſtate, and ſays, I give my whole real eſtate to my ſon and the he 
turning jt into. „ of his body; and in caſe of his dying a minor, or witho 
— 2 tin iſſue, then I give all my lands, tenements, &c. in 


at their about Tollerton, to the defendant and four others 


pres _ © name, for ſuch charitable uſes and purpoſes as I ſt 


the ſame truſt direct by codicil or otherwiſe. 
yr ney} quan And as to his perſonal eſtate, the ſame truſtees are 


arne diſcharge a ſum left to an hoſpital in York, and ſor 


— U — 


* A man ſeiſed of a copyhold eſtate borrowed 4ool. of the plaintiff 
1 and ſurrendered into the hands of two cuſtomary tenants the cop 
hold in queſtion, to be preſented at any court after September 169g, « 
feaſable on paying the 4ool. and intereſt ; the pep paid the intere 
for four years together, but no care was taken to get the ſurrender py 
and in & mean time the mortgagor became a bankrupt, an died! 
teſtate and inſolvent. After his death the ſurrender was tendered, but u 
> homage refuſed to preſent it, becauſe by the cuſtam of the manor, conn 
by act of parliament, all ſurrenders were to be void, if not preſente 
twelve months after they were made; and the lord chancellor ok | 
at firſt doubted) decreed that the ſurrender ſhould be ſupplied a 


witgoces, Taylor aud Wheeler, 2 Vern. g6g. 4 


„ ” £ a 3 5 . 1 a 

Time of Lord Chancellor Hardwieke. 
& pecuniary legacies out of it; and then directs them, to 
[7 of 290 5 the reſidue of his perſonal eſtate; as 
U they, or the ſurvivors or ſurvivor of them, ſhall think 
& fit, and to apply the intereſt and produce, or ſo much as 
« they ſhall judge neceſſary, towards the maintenance of 
& hjs ſon till his age of twenty-one ; and upon his attaining 
„ com « ſuch age or marriage, to pay and deliver up the ſame to 
« his hands ; but if he ſhall happen to die before ſuch age 
* or marriage, the teſtator ſays, I then will that the refidue 
« of my. perſonal eſtate be diſpoſed of among widows and 


75 & proportion as they ſhall think fit: and makes the truſtees 
band «* executors. 
nut WW 73 codicil. „ Whereas I have by my laſt will, to 


* which this is a codicil, given and deviſed to my truſtees 


& ſerton, in caſe of my ſon's dying a minor, or without 
iſſue, for ſuch uſes and purpoſes as I ſhall direct by a 
i codicil or otherwiſe : now I do hereby, purſuant to that 
cloſe in my will, order and direct in that caſe, that the 
* faid lands and tenements ſhall at the diſcretion of my 


& hands or poſſeſſion ; and that the purchaſe-money ariſing 
thereby, or the rents and profits thereof, ſhall be applied 


f MA © and diſtributed to and amongſt ſuch. perſons; or to and 
t ph for ſuch uſes or purpoſes; and in ſuch manner as I thall 
e hei by any writing direct and appoint ; and for want of ſuch 
tho * direction and appointment, then to ſuch perſon, or ſuch 
n * uſes or purpoſes, and in ſuch manner and proportions, 
ers las they the ſaid truſtees, or the major part of them, or 
I fte * in caſe of death, the ſurvivors or ſurvivor of them, or 

* the heirs of ſuch ſurvivor, ſhall judge fit and convenient: 
are do further, but yet only in cafe of my ſon's dying a 
** minor, or without iſſue, give and deviſe by this codicil 


* unto my aboveſaid truſtees, my dwelling-houſe in York, 
* with the appurtenances, for to ſell or keep the ſame in 
* their hands, and apply and diſpoſe of the purchaſe- mo- 
* ney, or of the rents and profits ariſing from the lat 
mentioned premiſes, to and for the fame uſes, intents 
ſented *and purpoſes, as all the other lands and tenements 
lied i * above named, that is to ſay, ſuch as I ſhall by any 
* writing or memorandum direct; or for want thereof, as 
they the ſaid truſtees ſhall judge fit and convenient.“ 


The teſtator's ſon is dead, under age and without iſſue. 


e teſtator has left no directions by writing or memo- 
Vox. II. 4 F randum 


u therein named, and their heirs, my lands, &c. in Tol 


« faid truſtees be fold and diſpoſed of, or kept in their 


579 


[ 563 ] 


«grphans of diſſenters, and to my poor relations, in ſuch - 


13640 


5650 


claims them as a reſulting truſt. 


| Intereſt. The deviſe to his ſon is an immediate deviſe, and 


3 Caſts argued and determined in the 


randym as to the pplicition of the lands at Tollerton, ork; 
dwelling houſe at York. The truſtees inſiſt upon the he 
neficial intereſt in both: and the heir at law of the teſtato 


For the truſtees were cited, Floyd verſus Spillet, befor 
Jord Talbot. e OY 


And for the heir at law, Hobart verſus the counteſs of 
Suffolk, 2 Vern. 644- 


Lord Chancellor. The bill muſt be amended ; and the 
attorney-general, in behalf of the charity to widows and or 
phans of diſſenters, and to teſtator's poor relations, muſt he 
made a party. But, however, I will break the caſe at pre 
ſent, which is attended with ſome difficulty. The generll 
queſtion is, Whether there is a reſulting truſt for the heir at 
law? Secondly, Whether defendants are to be conſidered 
as truſtees throughout ? NI Whether they take am 
beneficial intereſt for themſelves ? Fourthly, If not, Whe- 
ther they are truſtees for the heir at law, or for any othe 


perſon ? 


It appears to me a very ſtrong caſe, from the intention of 
the teftator, that they ſhould be truſtees throughout, both as 
to the real and perſonal eſtate. I have looked into the truſtees 
anſwer, and they are not ſo ſanguine as to inſiſt upon a be- 
neficial intereft, but only ſay the heir at law has none, and 
that upon the contingency of the ſon's dying a minor, and 
without iſſue, the intereſt devolved upon themſelves. It 
will be extremely difficult to give the truſtees a beneficial 


what follows to the truſtees, is by way of remaindef, in 
caſe the ſon dies without iſſue, It is admitted, that if the 
teſtator had given no dire&ions by his codicil, they would 
have been truſtees for the heir at law under the will. Sz 
before the deviſes of the perſonal eftate, and of the reſidue t 
the perſonal. 


The general queſtion is, Whether the will and codicil 
mult be taken together ? Nothing can be plainer, than that 
the teſtator has treated them as truſtees throughout, both 
as to the real and perſonal eſtate, and has only given them 
a power of appointment. 


It has been inſiſted for the truſtees, that, as it is 2 ge- 
neral power of diſpoſing, that it amounts to a deviſe 0 
the beneficial intereſt to them. It will be TY * 
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very much, to conſtrue it as giving them a bene - 
21 intereſt, IP 

wherever a power is given, whoever takes the eftate, Whoever tak 
ths from the grantor by whom that power is creared, ue nende 
and not from the pawer itſelf. They are to appoint to grantor, and 
ch uſes as they, or the major part of them, &c, thall not from the 
judge fit and convenient, If, as has been faid, they may bower {elf 

int to themſelves, will not the major part be ready to 
ky, we will exclude you, or you, becaufe we will make 
dar ſhares larger? Suppoſe they were to diſpoſe of it in 

jon, may not three out of the five ſay, we will ex- 

gude the other two? In all caſes of powers, where it is 
not executed, it reſults ta an heir at law ; if executed, it 
is out of the heir at law. 


It has been inſiſted far the truſtees, that the beneficial 
intereſt may be given them by way of power, as well as 
by expreſs words. But then this is a power executable 
eternally, and as long as the world endyres, becaule it is 
given to the heir of the ſurvivor. | | 


Mr. attorney-general for the truſtees put this caſe: Sup- 
poſe five perſons ſhould agree amongſt themſelves, that 
ſuch a ſum of money or eftafe be diſpoſed of by them 
u they ſhould appoint ; this would be a good agree- 
ment, and if they made no diſpoſition, a reſulting truſt 
for themſelves. But this appears to me quite a different 
caſe from a 8 of appointment over a third perſon's 
property, Now I think there is great colour ta ſay, ſome 
charity was intended, The teſtator had bath real and 
perſonal eſtate ; theſe truſtees are likewiſe truſtees of his 
perſonal eſtate, and executors. 


The queſtion will he, Whether upen-the cudici! the real { 566 
eſte may not be connected with the directions the will | 
has given. as to the perſonal eſtate. Several caſes have been 
cited, to ſhew that a deviſe of real eftate to be ſold will 
make it perſonal eſtate. 3 


But this is where the real eſtate is given to a deviſee of _ 3 
perſonal, for the of debts and legacies ; and the * deviſes of per- 
rule of law is, that it is aſſets in his hands. Vide Mal- ſonal, for pay- 
liar verſus Mallabar,, Caf: in Ef. in lord Talbots time, ff 

In the caſe cited by the folicitor-pgeneral of Fl 'd verſus A bare inten- 
Spillet there was this farther circumſtance, that they were ton, 97 ©ven 


negative words, 


fery near relations, @ wife and children, and in all ſuch „ill not exclude 


© 
* — 


4 F 2 caſes, an heir at law 


— — — — — — 
— — — — 
— — — 
a — — — 
— — 
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from infiting cafes, inferences of bounty have been drawn, and 
n quently rebuts any equity the heir at law might is oh 
25 7 mn truſt; though it is very true, a bare intention vil 
bot exclude an heir at law, nay negative words will not 
rn But here the charity, which. is in this caſe, is of another 
_ conſideration, . The teſtator has given a power to the 
 truſlees to fell this land: ſuppoſe they had ſold it, and 

turned it into money, it abſolutely becomes perſonal 

eſtate ; and fo vice verſa ; would it not then, if ſold, have 

len under the ſame directions with the perſonal eltate? 

It is true, jt is not abſolutely and imperatively directed ta 

be fold : but the queſtion will come to this, As the teftator 

has given the truſtees a power of ſelling. and turning it 

into money, or keeping it in land, at their option, if i 

will not be ſubject to the ſame trult as the perſonal eſtate 

is applied to, Whether ſold or kept as real eſtate? I am 

of opinion it will fall. under the fame directions, becauſe hs 

has given it under a truſt, and to the ſame-truſtees. | 


Ibis is the ſtronger, by reaſon of the ; abſurdity, that 
he ſhould give it to truſtees who cannot keep it themſelves, 
though his particular friends, and yet may give it away 
to ſtrangers,” if' they thought fit ; and it would be very ex: 
traordinary,” that «thbir keeping it in one form, or both, 
ſhould change the nature of the deviſe and intention of the 
pork ores inane tron: . | 


This makes it 4 conſiderable. queſtion far tlie charity 
and bis peer relations, ; and alder the cauſe muſt — 
oVer,; and tne; aftorney-general be made a party in be 
of; the charity, Stiw2 21 win „ 5 "Os 
L 557 J Cook verſus Duckenfield and ober, Febriiary 7, 1743. 
>. Yi. iy 6 - OP” = ” ” a : . . ' 
© ax (328, $754 91 '- This canye | again iu the paper. . 


Een en eee e 74 
A man by em- ORD Chancellor There can ng. doubt at all 
* 


= a ·‚· e AY os © = 


Perf ak, Ares but if was the intention, of the teſtator to give it from 
> ct 


poſe of his | 
eſtate, difinhe- 


ri Rig hein, n much, 20. by-big an afual diſpaſtion, . 
The fiſt generabqueſtion is, Whether here is any re: 
ſulting. truſt ? Secondly, If there is not, Whether the 
defendants are to take the eſtate for their own benefit ? 


Ibis can be no reſulting truſt, for, as has been truly 
aid, a man may diſpoſe of his eſtate by an actual diſpoli- 
. tion himſelf, or by empowering other perſons to diſpoſe of 
5 it, which equally diſinherits the heir at law. By 


—: 
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Wii tie will, in caſe. of his ſon's dying a minor, or 
Soar iſſue, the teſtator gives all his lands, tenements, 


n vi e the defendant and four others by name! for 

not. ch uſes and purpoſes as he ſhall direct ae codicil ar 

nother |S aherwile.”” 

* 0 Te codicit1akes up the confideration of his ſon's deg hs Bond Ol 
Le A 7 without iſſue; and then ſays, © I do hereby, oy 
TR (hat t clauſe in my will, order ang direct in 

ale * * faid lands and tenements ſhall, at of 

ed to den of 1 1 ſaid truſtees, be fold and diſpoſed 

ſtator r kept in their _ and poſſeſſion,” * 

bh: 1  {f the go had ſtopped here, the heir; at hw indeed 

a, esst have been diſinherited; but it follaws, -** And 

F ® tat the purchaſe-money ariſing thereby, or the rents 


ad profits thereof, ſhall be applied and diſtributed to 
nd mongſt ſuch perſons, or to and for ſuch, uſes or 
purpoſes, and in ſuch manner, as I ſhall by any writing 


that WF ect and appoint ; and for want of ſuch direction and 
lves, WM apointment, then to ſuch perſon or perſons, or ſach 
away es and purpoſes, as they the faid truſtees, or the ma- 
e bert of them, or in cafe of death, the ſurvivors ot 
oth, N furviror of them, or the heirs of fuch 1 ſhall 


judge fit and convenient.“ a 


This comes within the latter part of the divide on of th 


Ms power over any branch of his 9 by direQing 
ther perſon to diſpoſe of it. 9 


It was ſaid to be fo vague and yncertain, that it 3 18 void "7 368 83 
el. | 


But why ſhould i it 751 ſo 2 17 a teſtator da F 48 9 A 22 Fg 

gle perſon? To A. and ſuch uſes as he ſhall appoint; be hall appoint, 
before the ſtatute of uſes and wills; for when was good before 

appoint the ce/turgue uſe, he is in by "the feoffor ern 


uſes; for when 


Vl m the gran and Hoe by 0 the appointer. f he appoints, the 
ceftuique, uſe 
in by the lealfore and not by the Wb. 


1 the ter, or ſurvſvon of them, &c. 


[tis true, if you conſider this as a beneficial intereſt for 
truſtees, it might be liable to abſurdities; but when 
u conſider this as diſinheriting the heir, you muſt try 
Rider it can be carried properly into — to Fry 
or purpoſe, excluſive of the heir. | 

If 


— BW——ꝓ—ꝓ —— ———— —— — —— — 
- — — 
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Where a jets", If the teſtator ſays, I will my heir ſhal 
ſa I will Js, my r fell the | a 
my heir ſhall and does not mention for what purpoſe, it is in the h 
ll the land, of the heir at law whether he will fell it or no; an; 
re wi may chuſe to keep it, and who can compel him 1 
yorgeda he is Otherwiſe ? | | 
ee e bas daes 3 
but it hea | 1 | 
sg cruſt in nc =" 
But when the teftator appoints an executor to fel, 
office ſhews that it is intended to be turned into'perſa 
aſſets, without leaving any reſulting truſt in the heir, 


Here they are truſtees throughout for charity, ſo that 
is determined for what it ſhall- be fold ; and if there are 
words expreſſing any particular T. it muſt be g 
out by circumſtances; and I am of opinion, on the d 
cumſtances of this caſe, that the heir at law is pla 
diſinherited, and there is no refulting truſt, 

As to the ſecond point, it is as plain that the defend: 

have no beneficial intereſt, for ſeveral parts of the will : 
codicil ſpeak there being #r&/tees, ſuch as indemnify 
them againſt any coſts or charges they might be put i 
and ſeveral other paſſages in the will and codicil confirm 


A teſtator de- Giving it to five perſons, wham he names truſtees, 
viſing an eſtate ſuch purpoſes as they or the major part of them ſhall jud, 
to perſons .mes fit, ſhews plainly he i ben m, but 
whom he names it, s plainly he intended no beneftt to them, 
* ae authority only, by appointing à guerum out of the truſt: 
— OO mejor part of them, ſhall think fit, gives go, beneſu to them, but is an aul 
rity 255 by appt a Quorum out of them. : 
It is almoſt nonſenſe to ſay, that he did not intendt 
give it for charity, becauſe veſting it in truſtees to give 
h perſons as they think fit, would be putting it in thi 
power to fell the eſtate, and fink the money in their 0 
1 69 J Therefore this naturally leads me to look out for othe 
4.599 3 particular paſſages in the will, to ſuch charitable L al 
purpoſes, in caſe his ſon died a minor, or without Hue ; 
that the whole turns upon the ſame event, the ſon's dyiny 
a minor, and without iſſue. 


The expreſſion in the codicit, << upon fuch perſons, « 
* to and for ſuch uſes,” are common words in deviſes u 


Th 


„ 
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fe defendants too are the very perſons who are the 


es for _— in the reſidue of the teſtator's perſonal 
ks, and likewiſe for another real eſtate of 201. per ann. 


al the objections ariſing from want of objects, or from 
minty of time, are eaſily obviated, upon conſtruing the 
&tor's intention to be for charity; becauſe, if the truſ- 
« have miſapplied or abuſed their power, they might 
e been called to an account, at the relation of any per- 
in the name of the attorney-general, for the benefit 
the charity. 

The defendants were directed to lay a ſcheme before the 
aſter for applying the teſtator's eſtate, to ſuch charitable 
s and purpoſes as ſhall anſwer the intention of the teſ- 
x, and alſo for the application and diſtribution of the 
mey that ſhall be coming in out of the growing rents and 
fits, or out of the money that ſhall ariſe from any fu- 
e fale ; and in this ſcheme the defendants were to have a 
ricular regard to the poor relations of the teſtator, and 
er circu es. 


Wellington verſus Mackintoſh, May 13, 1743. Car 32g. 


HIS came on before the lord chancellor, on the de- = partner 
fendant's plea, that the plaintiff and he, on the 15th —— 2 
November 1728, executed articles of copartnerſhip, by to diſcover 
ich wy covenanted to become joint traders as Black- be relieved 

a 


-Hall factors, for eight years, and agreed, in cafe any 228 


Werence ſhould ariſe relating to their buſineſs, or of any dant pleaded an 
hrenant in the articles, it ſhould be referred; and avers, {Semen an 
at all matters in the plaintiff's bill relate only to the part- difference E 
np, and that they have never been ſubmitted to arbi- ſhould ariſe be- 
on, nor did the plaintiff ever propoſe a reference, or no- TO 
nate any perſon to be an arbitrator, though the defen- red; and that 
m offered, and was always ready to ſubmit all matters the matters in 
WW . . e plaintiff's 
ubitration and demands judgment, if he ſhall further 5 relate only 
Aver. 22 — 

; ip: and yet 
We never been ſubmitted to arbitration, nor has he ever propoſed a reference, though the 
Kleadant otfered, and was always ready to do it. © Lord Hardwicke diſallowed the plea t 
br as it is a bill to diſcover and be relieved againſt frauds, the arbitrators cannot examine 
0 oath, which, by the agreement, they ſhould have had a power of doing. 


Lord Chancellor. The plea ought to be diſallowed in [ 570 J 

lis caſe; and yet I would not have it underſtood, that b 

han agreement might not be made in ſuch kind of ar- 

tes and pleaded ; but ſuch a clauſe ſhould have in it a 

Mer given to the arbitrators to examine the parties, as 
W 


68 


C411 330. 


The maſter of 
the Rolls, atter 
taking ſome 
time to conſider 
of this caſe, de- 
clared it was his 
opinion, that 
the deviſe in the 
will of A. to 
Benjamin Bag- 
ſhaw was in 
tail, and that 
he tdok ſuch 
eſtate in a 
moiety of the 
premiſes, and 
conſequently 
the recovery 


was well ſuffer- ſhaw, for and during the term of his natural life, witho 


ed, and barred 
all the remain- 
dera. 
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_ Caſes argued and determined in the 
well as witheſſes, upon oath.” But this bill is to diſcos 
and be relieved againſt frauds, impoſitions, and conce; 
ments, for which the arbritrators could not examine + 
parties on oath. Perſons might certainly have made ſu 
an agreement as would have ouſted this court of juriſdi 
tion ; but the plea here goes both to the diſcovery and 
relief; and if I was tb allow the plea as to relief, I co 
not as to the diſcovery; and then the court too muſt 2 
mit a diſcovery, in order to aſſiſt the arbitrators, which 
not proper for the dignity of the court to do. 


* Bagſhaw verſus Spencer, Hilary Term, 16 Geo. 2. 
fore the Maſter of the Rolls. 


O NE Benjamin Aſhton, being ſeiſed in fee of ſev 
manors, lands, mines, &c. by his will duly execute 
deviſed the ſame to William Spencer, and others, thi 
heirs and aſſigns, upon truſt, out of the rents and profit 
or by ſale, or mortgage, to pay all the teſtator's juſt debt; 
and after payment thereof, he deviſed the ſame eſtates 
three of the ſame truſtees, their executors, &c. for 
hundred years, upon truſt to pay the teſtator's legacies, : 
an annuity of 200. a year to the teſtator's ſiſter for her life 
and after the determination of the faid eſtates for years, | 
deviſed the ſame premiſes to all the ſaid truſtees, and the 
heirs, in truſt, as to one moiety, (being the eſtates in qu 
tion) to the uſe and behoof of his nephew Thomas B; 


impeachment of waſte ; and from and after the determin 
tion of that eſtate, he deviſed the ſame to the truſtees 
the life of Thomas Bagſhaw, to preſerve contingent 
mainders ; and from and after his deceaſe, then to the 
and behoof of the heirs of the body of Thomas Bagſh 
lawfully begotten ; and for want of ſuch iſſue, then to | 
nephew Benjamin Bagſhaw, for and during the term of 
natural life, without impeachment of waſte ; and from a 
after the determination of that eſtate, to the ſame truſt 
for and during the life of Benjamin Bagſhaw, to preſe 
contingent remainders; and from and after his decea 
then to the uſe of the heirs of the body of Benjamin Bay 
ſhaw lawfully begotten, with like remainders to other 0 
phews ; and, amongſt other legacies, gave 1000/. to Bell 
jamin Bagſhaw, and appointed two of his truſtees exec 
tors of his will. 


2 bag 1 


» Vide ante, page 246. 
1 3 P 8 4 Thor 


ine of Lord Chancellor Hardwicke. 


LThonias Bagſhaw dying without iſſue, Benjamin Bag- 
ky, in Trinity Lerm 1731, brought his bill againſt the 
tutors and deviſees, and alſo againſt the heir at law of 
& teſtator, praying an account of the perſonal eſtate of the 
Wor, and alſo of the rents and profits of his real eſtates, 
Lt his debts and legacies might be paid, and in particular 
loool. legacy to the plaintiff Benjamin; that a com- 
Mon of partition might iſſue, and that the plaintiff might 
kt into poſſeſſion of a moiety of the eſtates. 


To this bill the defendants put in their anſwers, and the 
we being brought to hearing in 1732, at the Rolls, his 
hour decreed, that an account ſhould be taken of the 
zonal eftate, and alſo of the rents and profits of the real 
res, and of the debts and legacies of the teſtator, and 
hat ſo much of the real eſtates ſhould be fold as ſhould, 
| the perſonal eftate, and the rents and profits of the 
te eſtates, be ſufficient to pay all the debts and legacies ; 
a commiflion of partition was directed to iſſue for di- 
king the real eſtates, or ſo much thereof as ſhould remain 
payment of the debts and legacies ; and all further di- 
ons were reſerved till after the "maſter ſhould have made 


Ws report. 


Made his report, and ſoon after, Benjamin Bagſhaw the 
Kntiff died, whereupon Catharine Bagſhaw his wi- 
, deviſee and executrix, brought a bill of revivor and 
Wplemental bill, upon the former proceedings againſt 
* ſurviving deviſees and executors of the will of Ben- 
min Aſhton, and alſo againſt the heir at law of Aſh- 
In, to whom the other moiety of the eſtates were deviſ- 
and alſo againſt the heir at law of Benjamin Bagſhaw, 
dd againſt John Statham, a deviſee under the will of Ben- 


c pun Bagſhaw, charging, by way of ſupplement, that 
min Bagſhaw in his lifetime, by bargain and fale in- 
ee, conveyed his moiety of the eſtates to Wells and 


yns, and their heirs, to the intent that they, or one 
them, might become tenant or tenants of the freehold 
the ſaid moiety, in order for the ſuffering a common re- 
Mery thereof, which was thereby declared ſhould be to 
eule of Benjamin Bagſhaw and his heirs. 


That a common recovery was accordingly ſuffered, in 
Mach Benjamin Bagſhaw was vouched, and being there- 
© made tenant in fee of the moiety left to him, he, by his 
Vol. II. 9 will 


In 1737, the maſter, to whom the cauſe was referred, | 


587 


/ 
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will duly executed, deviſed to the defendant Statham, 

his heirs, all his lead mines, and parts and ſhares of mix 

and mineral intereſts ; and his moiety of the eſtate in q 

tion, to his wife, the plaintiff in fee, and appointed 4 

— his ſole executrix, and died, leaving the defend; 
itzherbert his heir at law. | 


The ſeveral defendants having put in their anſwers to 
bill of revivor, and ſupplemental bill, and the will of Re 
Jamin Bagſhaw, and the deed leading the uſes of the re 
very being proved, the cauſe came on at the Rolls, 
further directions upon the maſter's report, and this ſu 
plemental matter ; and the general queſtion between 
parties was, Whether an eſtate-tail, or an eſtate for | 
only, paſſed by the will of Benjamin Aſhton to Benj; 
Bagſhaw ? If an eſtate-tail paſſed, it was allowed that 
had made himſelf tenant in fee by the recovery, and 
well deviſed the eſtates to the plaintiff, and the defend: 
Statham; but for the defendant Spencer, the heir at |: 
of the teſtator Aſhton, it was inſiſted, that an eſtate f 
life only paſſad ; that the recovery nihil operatur to affe 
the remainder in fee, to the right heirs of the teſtato 
and that Benjamin Bagſhaw being dead without iſſue, 
as heir at law of the teſtator Aſhton, was become w 
intitled to the eſtates in queſtion. 


Mr. Noel, council for the plaintiff, inſiſted on the gen 
ral rule, that where there is a limitation to one for lit 
witlr a remainder in the ſame inſtrument, to the hers 
his body, it is an eſtate-tail. A teſtator, let his intentic 
be what it will, muſt deviſe according to the rules of Jay 
and cited Soule verſus Gerrard, Cro. Eliz. 525. If t 
rule be right, the limitation to the truſtees, to preſerve col 
tingent remainders, can make no difference. In ſupp 
of the rule, he cited Shelley's caſe, 1 Co. 88. ö. and K. 
and Melling, 1 Ventr. 231. and obſerved, that in tl 
cafe there was a power to make a jointure, and yet held 
be an efſtate-tail. Broughton verſus Langley, 1 Lutt 
815. and Goodright and Pullin, 13 Geo. 2. at a trial 
bar, the limitation there was to the heir-male of the 000 
after a limitation for life, and held to be an eſtate- tall. 


He ſaid, he had hitherto conſidered it as a legal eſtat 
but the rule of equity is the fame : here is a truſt veſſe 
nothing required to be done by the truſtees : and, to ſhe 
that truſts are to be governed by the rules of law, he cite 
Bale verſus Coleman, 2 Vern. 607. Legat verſus * ; 
ws FY * - 2 1 


ime of Lord Chancellor Hardwicke. 


n. 571. In every light, therefore, in which this can 
nſidered, it appears to be an eſtate-tajl in Benjamin 
I aW. : 


Ur. Clarke, of the ſame fide, cited Ca. Lit. 319. b. and 
; i Rigden, in Plowden 340. Shaw verſus Weigh, 
ſ in 9. Abr. 185. 


W. Wilbraham of the ſame fide cited Watts ver ſus 
N P. Mn. 105. | 


Mr, Coxe for the defendant John Statham, who ſtands 
the ame light with the plaintiff, inſiſted, that though 
b truſtees in this deyiſe have a power to fell the eſtates, 
ich is performing the higheſt act of ownerſhip, yet it 
wh conſtantly been held that they take only a chattel in- 
. and if fo, it is clear that ſuch eſtate and intereſt 
not prevent a ſubſequent deviſe from veſting as an im- 
ate eſtate, ſubject to and charged with the debts, 
A cited the following caſes to this purpoſe. Carter 
Vr Barnardiſton, 1 P. Vn. 509. Hutchins verſus 
Jutchins, 2 Vern. 404. 


Irinity Term 16 G. 2. the maſter ef the Rolls gave 
unment. 


before I enter into what ſeems to be the main queſtion 
mether Benjamin Bagſhaw took an eſtate-tail, or for life, 
the will of Benjamin Afhton, I fhall conſider two 
ings : Firſt, Whether this eſtate ought to be taken as a 
t or a legal eſtate ; and Secondly, Whether the maſter's 
ſhort, that it is for the benefit of all parties the eſtate 
would be fold, will make any difference. 


As to the firſt, I am clear of opinion that this is a truſt- 
ate, and not a legal eſtate: it might have been other- 
ne, if no particular eſtate had been given to the truſtees, 
it had been given only for the payment of debts ge- 
ah; and in this it differs from the caſes of Gore 
ſur Gore, 2 P. Vins. 28. Stanhope verſus Thacker, 
Inc. in Chan. 435. There is no doubt but that if an 
te is deviſed to a marr and his heirs to the uſe of him 
M his heirs, that this would be a uſe executed, and all 
le ſubſequent limitations would be truſt-eſtates : and this 


If there the eſtate-tail was executed by the ſtatute, and is 
ke Cordell's and Manning* caſe. But as this is through- 
At called a truſt-eſtate in the decree, that ſhould further 
wan this caſe. | 


4G 2 Then 


373 J 


afferent from Popham verſus Bamfield, 1 Vern. 79. 
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599 "Caſes argued and determined in the © 
Then as to the other queſtion, what difference the ma 
ter's report wil! make, that the 1 are proper to be || 
for the benefit of all parties; I think, though the ef 
were fold, it would not have given the court a handle 
make a different determination, and the rather becauſe 
recovery has been ſuffered on which 2 new eftate aroſe. 


The great queſtion then will be, what eſtate paſſed 

b 574 the will "of Benjamin Aſhton'to Benjamin Bagſhav, | 

whether he took an eſtate-tail, or for life only? and thou 

J think this a-caſe of great difficulty, yet upon the beſt co 

fideration, I am of opinion, that he took an eſtate-tail, 

- And with regard to this, T ſhall take it as a ſettie 

| wafer A maxm, that eftates are to be governed by the ſame rul 

law and cquity, in law and equity, and technical expreſſions at law aret 

EE receive the ſame interpretation; and in ſupport of thi 

there to receive Many caſes have been cited, Watts verſus Ball, 1 P. Vn 

the ſame inter- 143+ Duke of Norfolk's caſe, 3 Cha. Ca. 48. Coup 

nn 35 Cowper, 2 P. Wms, 668,” Philips verſus Philip 

1 P. WWms. 35. Pierce verſus Read, CO 29. Hopky 

| verſus Hopkyns, 7 March 1731. Maſfingburg verſi 
Aſh, 1 Vern. 295. 5 | | 


Now it is infiſted for the plaintiff that this is an eſtate 
tail, upon the rules, that where lands are limited to a m 
for life, with limitations in the ſame deed or gift tot 
heirs of his body, that this makes an eſtate-tail ; and fe 
this was cited 1 Co. Shelley's caſe, &c. Smy verſus Ju 
& al”, Cro. Eliz. 219. And it hath likewiſe been inliſted 
that a deviſe of lands in the ſame way paſſes the 1a 
eſtate : and for this have been cited ſeveral caſes. K. 
verſus Melling, 1 Ventr. Soule verſus Gerrard, Cro. E 
525. Bail perſus Coleman, 1 P. Wms. 143. 


In anſwer to this it hath been inſiſted, that thoſe rul 
are merely artificial, not founded in juſtice, but for ſuppo 
of the feudal tenures ; and that it being contrary to yultic 
judges ought, from the common ſenſe of the caſe, accord 
ing to lord Hobart's rule, to ſhew themſelves a/iutr, 
finding out reaſons to ſupport exceptions to ſuch rules 
and ſeveral caſes have been cited in ſupport of this, pail 


Sir Thomas 
ones cularly Liſle verſus Grey, fir T. Jones 114. Raymond 31 
_ oy - bag and 2 Lev. 223. Sir Thomas Jones ſays in his Repo! 


8 cat that judgment was for the defendant : but that is a miſtak( 
as intirely | ieh is conte 
mille the as appears from the reaſon of the caſe, which is c 


caſe. and ſo are the other books; and though it is ſaid in Jones 
Reports this judgment was reverſed; yet that is a mine 


Time of Lord Chancellor Hardwicke. $93 
m fr in Legate verſus. Sewell in 1 P. Ans. 87. it appears 


. juſtice Tracy had examined the record, and found that 

eſta be judgment was affrmed. Y ide 2 Vern, 43. Peacock verſus 

dle To the ſame purpole alſo was cited Daftera 

auſe perſus Daffern, 2 Vern, 362. Hodgſon verſus Buſſey, the 

e, «th. of December 1740 *, and it is inſiſted from all theſe 5 1 Tr. Ack. 
caſes, that the intention of the parties may even on deeds, 9 

ed nd much more on wills, be taken as an exception to this e 

: | le; and one other caſe is cited to this purpole of Trevor 

we verſus Trevor, 1 P. Vn. 622. | 

. Te nent caſes are thoſe which have been adjudged and [ 576 

oe WY 6termined in caſes of wills, on which the rule of judging | 
u by the intention of the teſtator hath been inſiſted on; and 


for this hath been cited Baraſton's caſe, 3 Co. and Ploto- 

fm 414. And upon the general queljon hath been cited 

Clark verſus Day, Moore 593, Lodingtan verſus Kime, 

Eq. Caſ. Abr. 183. Backhouſe verſus Wells, cited in a 

ale in a book called Madern Gaſes 181. Leonard ver ſus 

the earl of Suſſex, 2 Vern. 526. which caſe was mentioned 

on both ſides. Lord Glenorchy mow Boſville, Caſes in 
brdTalbot's time 3. Sands verſus Dixwell, December 8, 

1738. * James verſus Richardſon, Pallex. 457. Lord * 1 Tr. Atk, 


ſtats Stamford and fir John Hobart on ſerjeant Maynard's will, 67. 
na December 19, 1709. But the neareſt caſe of all, and 
ry which is infiſted to be in point with the preſent, is Papillion 


. Voyce, 2 P. Wms. 471. Theſe are the ſeveral 
es that have been cited for the defendant, and I ſhall. 
now conſider how far they come up to the preſent caſe, and 
then how far the intent is to govern in caſes of deeds, and 
likewiſe how far it is to prevail in caſes of wills. 


On deeds the rule is certain, and I hope always will be peeds are to be 
tie fame, that they ſhall be controlled by the rules of law, controlled by 
and the intent that appears on the face of the deeds ; for tp A my. 
admit of other conſtructions would let in the greateſt uncer- that appears on 
tanty, as we find every day in the conſtruction of wills. the face of them. 
As to Liſle verſus Grey, it differs from this caſe in reſpect 

of the ſuperadded clauſe. The caſes of Daffern verſus Daf- 

fern ; Peacock verſus Spooner, &c. are all different; ſo is 

Trevor verſus Trevor; though they are to be ſure authori- 

ties, for what they determine ; beſides, the reaſons in thoſe 

hold not in the caſe of wills, | 


How far then is the intent of the teſtator to be obſerved ? The intent of 
the teſtator muſt 


| is laid down in general, that it is to be aþferved ; but be genfltent 
12 9 then wich the rules of 


392 | | Caſes arpued and determinedin the 
law, and in. then it is laid down as general too, that this muſt be con 
3 1 ent with and 2 the rules of law; and if this 4 
reſtrained, as not adhered to, the greateſt incertainly and inconvenience 
— 2 * og would follow. When a teſtator expreſſes himſelf in inacey. 
petuity, or to rate Words, but ſhews his intention, the law, as lord Cole 
reſtrain a tenant ſays, ſha}l be his counſellor ; and this is what I take to he 
— "4a n the meaning of Plowden 414. and there are many caſe 
| wherein an intent is ſo reſtrained, as where a perpetuity is 
attempted to be made, or a reſtraint of alienation put on 
tenant in ail, &c, Ie. 5 | 


[ 576 ] Where the teſtator expreſſes himſelf in legal words, they 
Words that are Ae not to be left, to follow the intent ariſing by other 
douttul, and words that are doubtful, and afford implications only; for 
afford implicati- When we quit a clear and ſettled rule, which the law ſets up 
2 . for our guide, and follow ſuch intent, we leave certaint 
ded to, where for uncertainty ; and we muſt now take the law to be ſettled, 
the teſtator has that where the iſſue take by purchaſe, it gives the anceſtor 
— 52 nim. an eſtate for life only; but the caſes cited for this do not WM tor: 

in legal | . . 

words. come up to the preſent, for here is no deviſe over to the 
heirs of the body of the iſſue, as was in thoſe caſes of 
Liſle and Grey, and Backhouſe verſus Wells; and in the 
caſe of lord Glenorchy verſus Boſville, and Sands verſus 
Dixwell, the lands were deviſed to the truſtees to convey, 
which made it executory, and altogether different from 
this caſe. . — 


Aſh verſus Rouſe was of a devife of money to be laid 
out in lands; which differs from the rule in Shelley's cale 


and Co. Litt. 00 
| ſe 

But the preſent caſe is an immediate deviſe, and not of a de 
deviſe of lands to be ſettled. | b 


As to Papillion ver/us Voyce, 1 P. Wms. 471. (which 

I haye left to conſider laſt, becauſe moſt material) the de- 
viſe is the ſame, only there it is of a legal eſtate, this of 3 
truſt; but that, 1. have ſaid before, I ſhall conſider as 
making no difference, And had this caſe ſtood unimpeach- 
ed, I ſhould have been very unwilling to have departed 
from it, whatever might have been my opinion; but in 
P. Wrms. it appears plainly that lord chancellor King was df 
a different opinion, and if the ſupplemental bill had not 
been brought, would have reverſed the decree, and fo it 
rather ſtands an authority for the plaintiff; and there is 
another report of this caſe, where it. is ſaid at the end of it, 
in the caſe of Williams verſus Brown, lord King had de- 


clared 


a Xo Oc ab af 


ured he ſhould reverſe the decree. Vide Caſes in Chan- 
u printed. in 1740. page 34. 


Then conſider if this deviſe be executory or not, though 
1] truſts are in ſome ſort executory, yet it is well under- 
bod what an executory traſt is, 7 


As to the debts, it cannot be executory, becauſe the 

ruſtces can ſell no more than is ſufficient to pay the debts, 

wr is there any proviſion for laying out the ſurplus money; 

or after the debts and legacies are paid, the deviſe is imme- 

late, and it is the will I ought to go by, and not what 

hath happened fince on the decree and the maſter's report. 

Conſider then the conſtruction of the words of this will, The words, 

ind then let us examine what the effect is of the limitation ke” nw 

o the truſtees to preſerve the contingent remainders; the 77 ] 
words without impeachment of waſte give a power not in- waſte, do not 
onfftent with an eſtate-tail, or at leaſt would not defeat 1 in- 
he eſtate,” as ſaid by lord Talbot in the caſe of lord Gle- 2 
norchy verſus Boſville, and in Shaw verſus Weigh, no at leaſt will not 
weight was laid on theſe words to reſtrain the eſtate; and if deſcat it. 

words can have a reaſonable conſtruction not to defeat 


lates, they ought to be ſo taken. 


As to the intent, from the limitation to the truſtees to 
reſerve contingent remainders, they do not with certaint 
ſew an intent not to give an eltate-tail, and might be in- 
krted with no ſuch reaſon; we ſee the words inſerted 
tequently where there could be no reaſon for them, 
and. the teſtator might think this limitation neceſſary to 
create an eſtate-tail, or might have inſerted the words to 
train an alienation by the tenant in tail, which if it had 
been expreſſed could not, as in the caſe of Leonard and 
he earl of Suſlex, have taken effect. 


Great inconveniencies have ariſen by departing from Departing from 
ict words, from the uncertainty it produces; and I could ſtrict words has 
uh that it had never been allowed, but that words had — hgr 
een left to legal conſtruction, i 


it is to be wiſh- 
| | ed they had 
The maſter of the Rolls declared the deviſe in Aſhton's been rac" 
ml was in tail to Benjamin Bagſhaw, and in conſequence gal n. 
hereof that the eſtate ſhould be fold, and the money ariſing 8 
tom fuch ſale be paid to ſuch perſon as would have been 
mitled to the eſtate itſelf under Bagſhaw's will, if it had 


Bagſhaw 
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$93 des argued and determined in the 
Cart 31% "Bagſhaw verfur Spencer, November 12, 1748 

GEN; $994 appeal from 4 decree at the Rule! ork, 
Lord Herd. I ORD Chancellor. Nothing which has ha 
wn ng or fince the will of Benjamin Aſhton can vary the w; 
Benjamin Bag- but the rights of the parties muſt ſtand as they were at hi 
ſhaw took only death; and if a ſurplus of money ariſing from the ſale of 
1 the lands is now to be laid out, it muſt be in the fame man 
decree at the PET as if the lands originally were now to be ſettled. 
Rolls, pro tanto 


25 decreed that - Neither can the recovery ſuffered by Benjamin Bagſhay 
Benjamin had or his will, be of any fignification, for the determination 
an clare tail, muſt be the ſame as if Benjamin Bagſhaw had been living 
| and prayed a conveyance of the moiety himſelf, according 

to Benjamin Afhton's will. 


The * devi- There are two general queſtions upon this will: 
ed to SGenjamin a 
Bagſhaw — Firſt, Whether the eſtate deviſed to Benjamin Bagſha 


age , 
cuted, bats Was 2 truſt or a legal eſtate, that is a uſe executed, or à mere 


mere truſt in truſt in equity ? 
equity, and the 

whole fee being deviſed to the truſtees, no legal fee could be limited upon it, and he could 
take no legal eſtate. 


D 578] Secondly, If it is a truſt, whether an eſtate-tail paſſes, 
or an eſtate for life, with contingent remainders to all iſſue 


of his body? 
As to the firſt _— I am of opinion it is merely 4 


truſt in equity. e deviſe is to truſtees and their heirs; 1 
© which carries the whole fee in law; the deviſe to fell would gn 
have carried the fee, if the word hcirs had not been men-WM 

tioned. Shaw verſus Weigh, Eg. Caf. Abr. 185. Apr be 

28, 1729. And upon this ground the caſe differs from tr, 

Cordell's cafe, Cro. Elia. 315. and Popham verſus Bamp- ini 

field, 1 Vern. 79. and Carter verſus Barnardiſton, 1 ms. hi 

a 505. which were all merely chattel intereſts. The only calc nn 
which made me doubt was the caſe of lord Say and Sea, Wi, 
but that was only an eſtate pur auter vie. In the preſent, 

caſe, the whole fee being deviſed to the truſtees, no legal e 

fee could be limited upon it, and Benjamin Bagſhaw could... 

fake no legal eſtate. 7 

..— + Be. Next as to it's being good by way of executory deviſe: n 
— — by executory deviſe, Benjamin Bagſhaw could take no legal 
bad, forbe eſtate, for it is too remote, it being after all the debts paid 
= — a_ — which may take in a much further time than the law allows: in 
the precipe, but here the recovery was ſuffered before the debts were q. 
being before the ts 


debts were paid, 


paid, and before the fee was ended, and therefore he _ ; 
\ "7 maxe! 
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agke no good tenant to the præcipe, and whatever defeats — a we * 
. . . * . t t = 
te recovery, defeats the plaintiff's title: the plaintiff there- ce, —_— . 


fre muſt admit that all the eſtates are truſts in equity: and whatever 
wich brings in the ſecond queſtion ; | defeats the reto- 


very, defeats 


Whether this is an equitable eſtate for life only, with di 


matingent remainders, or an eſtate-tail? And this depends 
pon the conſtruction of the words heirs of his body, whe- 
ter they are words of purchaſe or limitation. Here are three 
tings to be conſidered : Firſt, What appears to be the 
ehator's true intent, Secondly, If ſuch intent is con- 
ent with the rules of law and equity. "Thirdly, Whether 
here is any particular ſettled rule which will prevent the 
efatot's intent from taking effect, which will let in the 
inction of truſts executed and executory. 


As to the firſt queſtion, what is the teſtator's true in- [ 579 ] 
nt? It is extremely clear that he intended to make a 

net ſettlement of his eſtate among his nephews. To 1 
gery one of his nephews he uſes the words, for and eq 
tiring his natural life. To every deviſe is added without 1 
impeachment of waſte, which ſhews he intended to give | Wi 
ich an eſtate as would be puniſhable for waſte, if not ex- 1 
epted, The limitation is to truſtees to preſerve contin- 
ent remainders, &c. but to permit Benjamin Bagſhaw to 
xceive the profits, &c, 


This clauſe ſpeaks, that the teſtator intended ſuch an 
late only as might be forfeited : for the limitation to the 
tultees js, after the determination of the eſtate, &c. which 
etermination could be only two ways; by death or for- 
kiture : and the former could not be meant, becauſe the 
imitation is to truſtees during the life of Benjamin Bag- 
aw. It alſo implies that there are ſome contingent re- 
tanders or uſes to be preſerved, and there are none, un- 
&6 the limitations to the heirs of the bodies of the ſeveral 
wephews are ſuch, which I think is as ſtrong to ſhew the 
kiator's intent, as if he had inſerted ſome negative words 
qually ſtrong; as in the caſes of Backhouſe ver/us Wells, 
ty. Caf. 4b. 184. and King verſus Melling, 1 Ventr. 
225, to give an eſtate for life not abſorbed in the ſubſe- 
Quent limitations. 


The plaintiff's council relied upon the teſtator's know- 
ty the difference between words of limitation and pur- 
ſe: and that in the other moiety of the eſtate he had 
wiſed it properly to create an eſtate for life, by giving 18 
Vor, II. 4 H to 
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Where a teſta- 
tor's intent ap- 
pears plain, this 
court will help 
an unapt expreſ- 
fon, by wa + 
the woras, heirs 
of the body, 
words of put- 
chaſe. 


Heirs of the 
body have, at 
law, been con- 
ſidered as words 
of purchaſe, 
even in a deed, 


The eſſential 
difference be- 
een this cafe, 


to his fiſter and the heirs of her body, and the iſſüe 9 


Caſes argued and determined in the 


ſuch heirs. But I think the difference of the penning 
ſhews a different iptent. For there he has inſerted no l. 
mitation to truſtees to preſerye, &c. which ſhews he in 
tended to make uſe of the words heirs of the body as word 
of purchaſe or deſcription only. FE of f 


Secondly, I am to conſider if this intent can take effeq 
Here the council for the plaintiff placed their pre: 
ſtrength, that ever ſince Shelley's 4 I Co. 93. b. th 
law has ſettled a clear rule, that in ſuch caſe the word 
hetrs, is a word of limitation, and that the law will not 
ſuffer any man to make a deviſe contrary to the rule 
of law. But I think that rule is now miſapplied: thi 
principle is not to be applied to the conſtruction of words 
but to the nature of the eſtates themſelves. 


As the law will not permit a man to create a perpetuity; 
or to. make a chattel deſcendable to heirs generally, whic 
ariſes from a want of power in the teſtator ; but here is ne 
want of power in the teſtator to give ſuch eſtate for life 
the only objection is, that he has uſed improper words, 


But to make that defeat his intent is very hard, and 
contrary to the firſt rule of law in expounding wills, viz 
That if the teſtator's intent appears plain, as he is ſup 
poſed to be inaps concilii, the law will help an impropet 
and unapt expreſſion, which cannot be done here, but b 
making the words, Heirs of the body, words of purchaſe. 


The objection is, That by law theſe are words of limi 
tation. I anſwer, There are many caſes, even at law 
where they are words of purchaſe, Archer's caſe, 1 C 
66. 5. Clark verſus Day, Mo. 192. 1 Ventr. 334 
Long verſus Beaumont. And upon this point, the cak 
of Liſle verſus Grey is a ſtronger authority, in 3 Lev 
323. it is reported different from fir Thomas Jones, as ta 
the eſtate decreed, and the decree was not reverſed, bu 
affirmed. 


An objection was raiſed, There were ſeveral other word 
which might govern that caſe, as the firſt and every other 
fon were mentioned. I anſwer, It is an authority, that thay 
words, heirs of the body, even in a deed, may be conſt 
dered as words of purchaſe at law. 


But it is ſaid, that by a late authority the interpoſitionl 


of truſtees to preſerve contingent remainders, is not 7. 
| | cn 
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Coulſon ' verſus Coulſon, in the court of King's Bench, 
r $th- of May 1744, which was the date of the judge's 
wrtificate ; but that caſe differs widely from the preſent : 
tat was not without impeachment of waſte ; it was a 
nere legal eſtate, not a truſt; and the words were to be 
en according to their legal operation; there was no con- 
feyance to be made, or any thing further to be done. 


But here all the limitations are the directions of a truſt, 
which this court is bound to carry into execution, accord- 
jg to the intent of the teſtator. 


And therefore a greater latitude is to be allowed in 
the conſtruction to make it agree with the intent of the 


teſtator. 


And in Coulſon: verſus Coulſon, the judges held, that 
the interpoſing the limitation to truſtees prevents the me 

of the eſtate for life, and that Coulſon took a diſtin eſtate 
for life, with a remainder in tail in himſelf. The great 
difference is, that was a mere legal eſtate ; the preſent caſe 
þa truſt in equity. 

It has been relied upon, that limitations of truſts and 
gal eſtates are governed by the ſame rules, otherwiſe 
here would be different rules of property in the two 
wurts, I agree, that there ought not to be one rule of 
property in law and another in equity : but ſure a court 
a equity may be more liberal in the conſtruction of 
words, to make them agree with the intent of the party, 


meaſure of the limitations, that they cannot be carried 


bois, Eg. Caf. Abr. 185. eſtabliſhes the diſtinction of a 
kya! eſtate, and a truſt in the ſame caſe, and upon the 
ame will, There both the judges were clear of opinion, 
(lat the teſtator's intent was plain to give an eſtate for life 
mly, from the clauſe to preſerve contingent remainders, 
amd that the court was bound to follow that intent, not- 
vithſtanding-the words heirs of the body. 


The opinion lord chancellor King gave, was a fort of 
atraudicial qpinion; but, taking time to form his decree, 
l ſaid, he had looked into the caſe of Liſle verſus Grey, 
ud ſeemed to be leſs clear as to the legal eſtate than be- 
4 H 2 fore; 


Wnt to make theſe words, words of purchaſe ; the caſe of 


the intent of the party, a court of equity is more liberal than 


597 


and Coulſon 
verſus Coulſon, 
is, that was a 
mere legal 
eſtate, the pre- 
ſent, a truſt in 
equity, 


531 } 
In conſtruing 
words, to make 
them agree with 


a court of Jaw, 


And lord Nottingham's reaſoning is to be applied to the 


further in caſes of a truſt than at law. Papillon verſus 
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* 2.) 


ſtruction of ſer- 
jeant Maynard's 
will, heirs of 


the body were 


held to be in the ſenſe of the firſt and every other ſon, 


It 18 eſtabliſhed, 
That in a will, 
the word iſſue 
is as ſtrong as 
the word heirs. 


The diſtinction 
of truſts execu- 
ded and execu- 


tory, eſtabliſhed executed and executory. 
an lord Glenort- 


chy and Boſ- 
Alle. 


Notwithſtand- 
ing all the par- 
ties are volun- 
teers under a 
WON is = 
nece tne 
CHEESY be 
taken 3s they 


Caſes argued and determined in the 


fore; but as the ſupplemental bill had brought a nei 
right, he took care to expreſs, that the direction to reverf 
that part of the decree, as to deeds,” &c, was expreſg 
founded upon that ſupplemental bill. 55 ol 


Leonard verſus Com” Suſſex, 2 Vern. 526. If th 
had been a legal eſtate, the ſons would have been tenary 
in tail; but in equity, upon a truſt-eſtate, the clauſe fo 
interpoſing truſtees, K. governed the whole caſe. 


Sir John Hobart verſus lord Stamford, on the conſtrue 
tion of ſerjeant Maynard's will: this court and the Houſ 
of Lords conſtrued the words heirs of the body in th 
ſenſe of the firſt and every other ſon. | 


Aſhton verſus Aſhton, at the Rolls, November 1. 
1734. A ſtrict ſettlement was decreed ; the words ther 
were iſſue of the body, not heirs ; but it has been eſta 
bliſhed, that in a will, the word iſſue is as ſtrong as th 
word heirs. 


In Withers verſus Algood, July 1735. an eſtate forlf 
life only was decreed. i 


An objection was taken, That there the words heirs of 
the body of A. were joined with other perſons, who clearly 
muſt take by purchaſe. I anſwer, It amounts only tal 
this, that a plain intent of the teſtator will change thel 
words from being words of limitation, to words of purꝗ 
chaſe ; and lord Talbot ſaid, the rule of law was not all 
ſtrict as to control the teſtator's intent where it is plain. 


Lord Glenorchy verſus Boſville, Caſ. in Eg. in la 
Talbot's time 3. has eſtabliſhed the diſtinction of trultg 


It was objected for the plaintiff, that in caſes of articles 
before marriage, the court will make ſuch conſtruction 
as may anſwer the intent of the party; but in wills 
where all parties are volunteers, the court cannot taks 
ſuch liberty. | 


It is true ſuch diſtinction has been taken, notwithſtand-i 
ing it has been objected, that the intent of the parties 
ought to be obſerved in both ; but I deny that, becauſe all 
parties are volunteers under a will ; the words mult bay 
taken as they are, and cannot be varied from: nay, ny 


many caſes they mult be varied; as where the _ is 
obliged} 


3 
d 
8 


9 
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died to direct a conveyance, for, if they were to uſe in are, but in 

i conveyance, the ſame words as are in the will, oy 8 
wuld.in a deed have a different conſtruction from a will, n 

nd thereby fruſtrate the teſtator's intent. / 


As the word i ſue in a will may be a word of limitation, Ifuein a deed 
kit in a deed is always a word of purchaſe. isalways a word 


| of purchaſe, 
An objedtion has been raiſed, that theſe caſes ariſing 

wan wills are very different from marriage articles, where 

te parties are conſidered as purchaſers, and the iſſue-male [ 583 ] 

wrticularly regarded, and take as purchaſers ; but that no | 

ak has been cited of a will, where all parties claim volun- 

ay; and the ſame words of limitation in a will ought to 

receive the ſame conſtruction in equity as at law, even 

mere they are to be carried into execution by a future 

rſt, ſo as to create an equitable eſtate. I anſwer, The 

iſt part of the diſtinction is right, but not applicable to 

the preſent caſe. And I think, in the caſe of Baile ver/us 

Coleman, 2 Vern. 670. the precedents were not fully laid 

before lord chancellor Cowper, a great many of which 

laye been cited in this preſent judgment. 


Next, As to truſts executed and executory, All truſts 
rem the notion of law executory, and are to be executed 
n this court. 


Atlaw, before the ſtatute of uſes, every uſe was a truſt, The ſtatute of 
ben the ſtatute executed the legal eſtate, and joined it to _ —— 
be uſe, and therefore a truſt executed is now a legal eſtate; 1 
nd to bring it to a truſt in equity, the legal eſtate muſt joined it to the 
nant to be executed by a conveyance. The caſe where nd _— 
tis was moſt argued, was the caſe of lord Glenorchy . 


werſus Boſville. want to be exe - 
5 cuted by a con- 
But there is another queſtion, How far in truſts execu- veyance to 


bry the teſtator's intent is to prevail over the ftri& rule of anger do m_ 
in? And I think the decree in that caſe ſo right, it did 
wot want the affiſtance of ſuch diſtinctions. 


Teſtators are generally preſumed to know, that ſome. 
her conveyance of the eſtates deviſed to truſtees muſt 
e made, for they cannot preſume the eſtates will always 
dan in their truſtees, but muſt be by them conveyed to 
her perſons, according to the tenor of the will. 


There is one thing more that is deciſive in this caſe ; 
Wthing which has happened ſince Aſhton's death can vary 
& caſe, but it muſt be the ſame as if Benjamin Bagſhaw, 

| the 


| * 1 584 tion muſt have been to the firſt and every other ſon 


605 .” Caſes argued and determined in the 
the firſt deviſee, came for a decree; and if he had hu 
the plaintiff now, the court muſt have deereed the fur; 
to be laid out in land, one moiety to the uſe of Benjami 
Bagſhaw, with remainder over; and the queſtion Won 
have been, whether the court would or would not ha 
inſerted truſtees to preſerve contingent remainders in fx 
conveyance ? If they had been inſerted, the next limit 


ſtrict ſettlement ; for if they had been inſerted, there my 
have been ſome remainders for them to preſerve ; and 
the remainders had been to the heirs of the body of Ben 
Jamin Bagſhaw, it would not have been a remainder t 
have been preſerved. | 


Where the And therefore the court muſt have departed from tl 
1 —4 words of the will; and if it muſt depart from the words 
om the words the will, ſuch departure muſt be rather to ſupport, 
of a will, i fruſtrate the plain intent of the teſtator ; and to have limit 
ſhould rather ed the remainder to the heirs of the body of Benjami 


dn to Flle Bagſhaw, would plainly have contradicted the teſfatar 


the intention of intent, 


the teltator, 
An abjection was ſtarted, That if the court depart 

from the words of the will, it ought to adhere to the le 

gal operation of the words. I anſwer, That cannot | 

in the preſent caſe, without giving to Benjamin Bagſha 

a different legal eſtate from the eftate given him by th 

words of the will. 


By the will it is a life eſtate, not united with the remai 
ders; but, by leaving out the clauſe of the truſtees, 1 
would have been an immediate eſtate-tail. By the will, 
is an eſtate liable to forfeiture, By the conveyance, al 
eſtate-tail not liable. 


For theſe reaſons I am of opinion, Benjamin Bagſla 
took only an eſtate for life, and that ſo much of the decre 
at the Rolls, as decrees Benjamin Bagſhaw to have an ella 
tail under the will, muſt be reverſed. 


Casz 332. Wrotteſley verſus Wrotteſley, June 1, 1743- 


The words un- A QUESTION aroſe on the marriage-ſettlement c 


der th - | 
— fir John Wrotteſley, who created a term for year 


ment, Such in truſt, * To raiſe and pay, if one child only, 6000/. 
« child as mar- ( two, Gol. to be equally divided ; if three or more 


«K ried without 


« the father's 8000. to be equally divided, and to be paid at their re 


« conſent <« ſpective.ages of twenty-one, or marriage; and it 9 
| x 6 provided 


— 4 
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| qovided, that if any of the faid younger children ſhould 


in the father's lifetime, without his conſent, and 
Sher his death, without conſent of the mother, ſuch 
child ſhould forfeit his or her ſaid intended portion, to 
de diſtributed among the reſt, at the age of twenty-one, 
x marriage, with ſuch conſent ; with a farther proviſo, 
that if any ſuch child ſhould marry without ſuch conſent, 
ior die before twenty-one or marriage with conſent, the 
portion to be divided among the ſurvivors, at the age 
of twenty-one, or marriage with confent.” 


Frances, one of the daughters, married with Mr. Bendiſh, 
thoutthe conſent of the mother; and on the hearing of the 
baſe before lord Talbot, on the 6th of Auguſt 17 34, it was 
bd that ſhe had forfeited her portion by ſuch marriage, 
bd was decreed to the other children. One of the 
wehters is ſince dead, before twenty-one, or marriage; 
ad the petitioner Mr. Bendiſh, who married Frances, ap- 
now, in the right of his wife, who is twenty-one, 


The queſtion is, Whether Frances, as ſhe has forfeited 
& original portion, is intitled to a ſhare of this contin- 
it portion, on the death of her ſiſter, before twenty-one, 
A marriage. 


Mr. Wilbraham, for rhe petitioner, who was not 

-one when ſhe married, but arrived at that age 
Wore her ſiſter died, cited the caſe of King verſus Wi- 
lers, as a caſe in point. 


Mr. attorney-general, council for tlie other ſiſters, in- 
led, that the whole term, and the whole 8000/7. was un- 
& conſideration when the cauſe came before lord Talbot, 
that he expreſsly declared Frances is not intitled to 
by ſhare of the 8000“. which muſt mean, that ſhe had 
bintereſt at all, and could not poſſibly intend that ſhe had 
jeontingent intereſt, If the intention of the parties to 
le ſettlement, was plain to give the portion over on mar- 
ng without conſent, the court will not ſtrain to conſtrue 
no forfeiture. The whole tenure of the ſettlement is, 
kat none of them ſhould be intitled, unleſs they had per- 
med the conditions. 


Mr. folicitor-general, in reply for the petitioner, faid, 
ſkt the clauſe of forfeitures does not at all affect the con- 
Weency which has happened. The faid intended portion 
Ihe only thing which is to be forfeited, and can _ 


— 


Ir ber diſtributive ſhare of her ſiſtet's contingent portion. 
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t ſhould for- 
© feit the ſaid 
intended pore 
„ tion,“ ex- 
tended to tbe 
whole intereſt 
each child 

on, expect 
under this ſettles» 
ment, whether 


( 585 ] 


certain or cons 
tingent, 
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Caſes argued and determined in the 
what ſhe is intitled to at the commencement of + 
term ; nor are there. any words whatſoever, that give oye 


any ſhare that might accrue afterwards, by the death « 
one of the daughters before twenty-one, or marriage, 


That Frances is intitled to this diſtributive ſhare, þ 
cauſe one of the contingencies has happened ſince her at 
taining the age of twenty-one, and ſhe may yet | 
ſecond huſband with pat dx ; n 


Lord Chancellor. As this is the caſe of a forfeiture 
a marriage - portion, the court will make as favourable 
conſtruction as poſſible, For, as Mr. folicitor-gener; 
ſaid, if this had been caſus omiſſus, the court would le 
it lie where it is fallen, and not take it from Frances; 2 
the ſame time I muſt make ſuch a conſtruction as will fui 
the intention of the parties. 


It has been objected by the defendant's council, th: 
the petitioner is precluded, from what is demanded by th 
petition, by lord Talbot's decree. But this will not hold 
becauſe the terms of the decree are, That Frances Bendi 
baving married Higham Bendiſb, after the death of i 
John Wrottefley, without the conſent of lady IWratteſl 

er mother, is not intitled to any ſhare of the Soool. 


The declaration of the court being in the preſent tenſe 
cannot be exended ſo far as to exclude any thing ſhe migh 
be intitled to by a ſubſequent contingency, if within th 
terms of the null. ; 


The rather, becauſe the reſt of the daughters were nc 
intitled at the time of the decree, being all under age, an 
therefore all were at liberty to apply to the court for furthe 
directions, and the application left open to Mrs, Bendiſh 
as well as the reſt. But, however, the council are righ 
as far as they have argued from the reaſon of the decree 
which brings me to the conſtruction upon the truſt itſelf 
now, as to this, it depends upon the frame and tenor o 
the whole truſt. 


There is one thing pretty extraordinary in the petitioner” 
demand, which is his claiming a groſs ſum of 20000. th 
whole of her original portion; for 80007. was all the pro 
viſion under the ſettlement, if more than three children 
What is the effect of this? Why, that notwithſtanding 
ſhe has forfeited her original portion, yet they will tak 
back as much as the original portion they have n | 

| whic 


\ 


. 


Time of Lord Chantellor Hardwicke- 603 


wich Would be a great abſurdity, and therefore muſt be 
Ld out of the caſe ; for they cannot claim a fourth part of 
e prigitial portion as it is given over: therefore, the queſ- 
wn is reduced ſingly to a fourth part of the deceaſed [ 587 J 
kughter's fifth, and this muſt depend upon the clauſe of 
leiture- 

"Firſt, Whit is the meaning of hit or ber ſaid intended 
tion ? Now I do not think that the word ſaid can be 
urowed 16 far, 4s to relate only to the original portion; 
if the word portion or portions in this clauſe or declara- 
on of traſt does not mean the original portion only, but 
tie whole intereſt which each child might expect under this 
klement, whether certain or contingent. If it reſted 
iy upon the clauſe of forfeiture, I ſhould be of opinion 
he petitioner-is not intitled ; but if you go on to the next 
uſe," it is ſtill plainer. Here it is not in terrorem only; 
ua legal determination of the term, and the court can- 
not (et it up again. Suppoſe the other three ſiſters had 
narried under age and without conſent, would not the 
um have determined? Can it be inſiſted then, that the 
wo ſiſters marrying with, conſent ſhall keep the term on 
bot for the petitioner's benefit, when the whole term would 
we ceaſed; if they had all married without conſent. 


As to the part of lord Talbot's dectee, that gives Mrs. 
adi the ſum Which the father has left by his will to 
ve up any deficiency in his childrens? fortunes, I think it 
zvery proper direction, and ſhould have been of the ſame 
pinion, becauſe it would be very hard to extend the words 
ute up to a forfeiture of a daughter married without con- 
u; it could not be ſo conſtrued, unleſs the father had 
heated the words in the ſettlement marrying without con- 
jat; upon the whole circumſtances, he diſmiſſed the pe- 


Pullen verſus Ready, ei e cen; January 8, 1743. C482 333. 


THE queſtion in this cauſe aroſe upon the will of Col- C. by his wit 
ſton in the year 1720. Edward Colſtori © deviſes * 
kveral tnefſuages, lands, &c, to five truſtees, and their 5. Sa 


paid to them at 


heit, in traſt for his grand niece Sarah Colſton, for twemy-one, or 


ber life, with limitations to her ſons and daughters in eff geg rg 


, provided they marry with the conſent of their father and mather, or the ſurvivor of 


of wenty-one, and either of them marrying without conſent afterwards, is of no conſe- 
* ©; Tor lord Hard wicke held, that the marriage with conſent of father aud mother 
be conſtrued ſo as to relate to the time of the legacies veſting, 


Vol, II. 4 1 tail, 


kn; other wiſe to fink into his perſonal eſtate. The lefacies veſted at their attaining, the N 


805 
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Ke. to the uſe of Sophia, her heirs and aſſigns for ever. 


Gaſes argurd umd determined in the - 
* tail; aud the laſt fernainder in truſt for Mary Edward 
« and her ſons and daughters in tail.“ 

He gives ſeveral pecuniary legacies ; ( inter alia) he fa 
I give to my coufin Mary Edwards 500. to be put ou 
<« to intereſt for her ſeparate uſe; and after her deceaſe, 
«« appoint the faid principal ſum of 500l. to be paid to hy 
6 daughter Sophia, at her day of marriage, or twenty-one 
« which ſhall firſt happen. "85 I give to her daughte 
% Mary 8000. and I further give to her, fiſter Sophi 
« 5000. which ſaid ſeveral ſums ſhall be paid to them, 
« their ages of twenty-one, or day of marriage, which ſb 
& firſt. happen, provided: they marry with the conſent « 
e their father and mother, or the ſurvivor of them, o 
te otherwiſe their legacies to ſink into my perſonal eſtate, 


„ tim, It is my will, and I do hereby declare, That! 
« the ſaid Sophia and Mary, daughters of my ſaid nie 
Mary Edwards, or either of them, ſhall hereafte 
& marry with any perſon or perſons whatſoever, withoy 
« the —.— of their father and mother, and the truſt 
named in the ſaid twill, or the greater number of the 
* living, ſignified under their hands : then it is my will 
* that ſuch of the daughters ſo marrying ſhall have or re 
ceive no more benefit or advantage by my ſaid will, 0 
any thing therein contained, than if they were actual 
. dead, or not named in my faid will, either by particul 
names or daughters in general.” 

Sarah Colſton dies without iſſue unmarried. Mary Ec 
wards had iſſue three daughters, Sarah, Mary, and So 
phia. Sarah married in the lifetime of the teſtator in 
manner diſagreeable to him: Mary married to lord Mid 
dleton, with ſuch confent as the will required: Sophia, 
Auguſt 17 32, arrived at her age of twenty-one, on the 19t 
of Yan 1732. By deed inrolled between Thomas Lal 
wards of the firſt part, and Sophia Edwards his wife of 
ſecond part, a recovery was ſuffered (Mr, Edwards bein 
then living), and the uſes declared to Thomas Edwards ial 
life, then to the uſe of ſuch perſon or perſons, and for ſuc 
eſtate, &c. as the ſaid Sophia fhould by deed or writing 
to be by her duly executed, with the conſent of the la 
Mr. Edwards during bis life, teſtified by his ſealing ſul 
deed, in the preſence, &c. direct, &c. amd for want o 
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In February 1736, Sophia married without conſent 
Mr. Ready, the being then near twenty-ſix years of 8*Y 


Time of Lord Chancellor Hardwieke. 


ol previous to ſuch marriage, he ſettled an annuity out of 
own eſtate of 200/. per ann. and ſettled her own eſtate 
$ him and her for their lives, and the life of the ſurvivor, 
ad to the iſſue of the marriage, and for default of, &c. tg 
An fee. | 
Mr. Edwards neglecting to pay lord Middleton part of his 
y fartune, a ſequeſtration iſſued out of the court of 
Chancery againſt the ſaid Mr. Edwards, and his eſtates 
jre ſequeſtered, and he abſconded, 


On the gth of July 2737, in order to make lord Mid- 
J-ton fatisfied for his demand, and to ſettle the whole fa- 
nily affairs, a draught of articles was prepared and approved 
yy council, between Thomas Edwards and Mary his wife 
i the firſt part, lord Middleton and his lady of the ſecond 
art, John Pullen and Sarah his wife of the third part, and 
lr. Ready and Sophia his wife of the fourth part. It was 
mecuted by all the parties. 


In theſe articles, lard Middleton's marriage and ſequeſtra- 
jon is recited ; and jn order to fatisfy lord Middleton's 
&bt of 100007. Edwards, Pullen and Ready, covenant for 
hemſelyes and their wives, to convey to lord Middleton 
certain fee-farm rents, as part of the eſtate and ſhare of 
bly Middleton, given by the teſtator's will, and thereby 
wreed, that within one month after the death of Mrs. 
wards, Pullen and his wife ſhoyld convey as many lands 
p were worth 100007. in like manner to Ready and his 
ne: and further agreed, that after Mrs. Edwards's death, 
n equal diviſion ſhall be made between the three daughters 
Mrs. Edwards, of all the eſtates belonging to Mrs. Ed- 
yards as deviſee of Colſton, x co SE 


On the 29th of September 1739, there was an indenture 
fzecuted between the ſame parties, wherein the will and 
klement of Colſton were recited, and fines and recoveries 
ufered. Sqphia hath received her legacies of 5000/. and 
de and her huſband apply to lord Middleton, and to Mr. 
fullen and his wife, to have a diviſion of the eſtate pur- 
ſant to the will and articles. Lord and lady Middleton 
ge willing to do their part. Mr. Pullen and Sarah his 
we, who had married very meanly a ſecond time, object 
lat Sophia . g without conſent hath forfeited her 
wht in the third of what ſhould come to her upon the 
fath of her mother. The three ſiſters are now coheirs to 


or. els Mr, 
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[ 599 ] 


always conſtrued now ſo as to relate to the time of the le. 


Cafes argued and determined in the 


Mr. Ready by his anſwer to Mr. Pullen's bill, pus in 
iſſue the articles, and inſiſts upon them more at large by 

Lord Chancellor. There are two queſtions in these 
cauſes: Firſt, as to the 500. legacy. Secondly, as tg 
the clauſe and condition in Colſton's will, by which the 
plaintiffs in the original bill inſiſt on a moiety on account 
of Mrs. Ready's forfeiture. ©  — 

As to the firſt queſtion, there is nothing in it, and has 
been determined over and over; the uſufructuary benefit is 
wen to the mother for life only; and is like the caſe of 


wen 
King and Withers, H. Term 1712. and ſeveral other caſes 
ſince. The marriage with Sake of father-and mother is 


gacies veſting, and if the party arrives at the age of twenty- 
one, it veſts, and the marrying without conſent afterwards 
is of no conſequence, 55 | 


The fecond queſtion is more difficult, and depends upon 
the limitations in Colſton's will; as to the real eſtate in 
poſſeſſion, and the money which is directed to be laid out 
in land given ta Mrs. Edwards for life, &c. vide the will. 


Ttern, It is my will, and I do, hereby declare that if the 

ſaid Sophia and Mary, &c. Now this clauſe as to the le- 

acy of Fool. and 5oood. if it is taken to extend to them, 

the clauſe being very general) having no deviſe over at- 

tending upon it, muſt be conſidered only in terrorem, and 

„„ oo, ad: mag be elf ont 
e. 


I muſt conſider it then with regard to the real eſtate. 
Ta be ſure the Eccleſiaſtical court have no juriſdiction 
here, nor has it ever been applied to conditions annexed ta 
real eſtates : there might, perhaps, be ſome doubt as to the 
money, but as this court conſiders money directed to be 
laid out in land, as land, this is likewiſe exempt from the 
eccleſiaſtical law. One queſtion has been ſtarted, What 
would be the conſequence of this forfeiture with regard to 
the real eſtate, and ho can claim the benefit of it? 


It has been inſiſted by the council for Mr. Pullen, that 
here is ſomething in the nature of a croſs remainder ; now 
if it reſts only in the intention of the teſtator, that is by no 
means ſufficient; for if a man deviſes to daughters as tenants 
in common, and there is no expreſs deviſe over to ths 
others upon one of them dying, or not performing : br 

uon; 


nue of Lord Chancellor Hardwicks, 605 
the ſhare of ſuch daughter would deſcend upon the 
n la of the teſtator. ME 


The clauſe is thus worded, that a daughter fo marrying | 
have or recerye no more benefit or _— 25 ford [ 591 ] 
il or any thing therein contained, than if ſhe was actually 

i the conſequence of this is, that it will go as the law 

ad have ſaid, to the right heirs of Mr. Colſton. 


After Sophia Edwards, now Ready, arrived at her age 
wenty-qne, ſhe joined with her father in ſuffering a re- 


ery, and declaring the uſes of her ſhare, 


The general notion of common recoveries is, that it bars The force of a 
ktes-tail, remainders over, and extinguiſhes all conditions conveyance by 


| powers, and all incidents annexed to an efjate-tail j emmon reco- 
to extin- 


deed, as Mr. attprney-general ſajd, it will not bar a zul all cond; 
artoage, becauſe that is © bo conſidered as a charge upon tions, eo 
+ eſtate, and cannot be defeated: but the force of a con- 1 
ance by common recovery to extinguiſh all theſe powers eſtate- tail, 

tes from hence, that the law conſiders it in the nature of ariſes from 

tha achon, and the recoverer is in by right. Yide the face that the 

be of Page verſus Heyward in Piget 170. and Salk. 570. in the nature of 
ich is in point: therefore all that was in poſſeſſion at the 2 real action, 

Ine, is Qut af the queſtion, and the condition as to that is Nv dy 

ned: and as to the money not yet laid out in land, the right. | 

gicles of the gth of July 1737, hive likewiſe barred any 

wht that might have boi Mts from the forfeiture to the 

er two fiſters, upon Mrs. Ready's marrying without 

ſent. | 


For at the time of the execution of the articles, it 
pald not but be known that Mr. and Mrs. Ready married 
Aout conſent, becauſe Mr. and Mrs. Edwards, lord and 
Wy Middleton, Mr. and Mrs. Pullen, were all parties, and 
not poſſibly be ſuppoſed to be ignorant of this fact, 
ich happened ſome years before. 


It is faid they might know the fact, and yet not know the If parties are 
ſequence in law : but if parties are entering into an entering into + 
geement, and the very will out of which the forfeiture fe will, our of 
le is lying before them and their council, while the which the for- 
ſphts are preparing, the parties ſhall be ſuppoſed to be wing hee 
Muanted with conſequence of law as to this point, and 8 


M not be relieved under a pretence of being ſurpriſed council, while 


Ah ſuch ſtrong circumſtances attending it. woos w_— 1 
#paics ſhall be ſuppoſed to hg acquainted with the conſequence of law as to this poiuts 
Beſides, 
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Cafes argued and diurmiued in the © 
„Desde, here is a departure from the wilt, for the an; 
cles are plainly different, being a conveyance to Pulten an 

1 his heirs, inſtead of an eſtate-tail-given under the will, 

© So: that wich the knowledge of the will, and al 

clauſes in it, the condition annexed, and the forfeiture, 
parties with their eyes open executed this deed. 

It has been infiſted chiefly by Mr. Pulleri's council 

they executed the articles under a miſtake. 

J 592 ] There is nothing more miſchievous than for this court i 

L 22 decree a forfeiture after an agreement, in which, if there 


any miſtake, it was the miſtake of all the parties to the art 
dles, and no ane of them is more under an impoſition that 


Aker as r This court is fo far frarn aſſiſting tq ſet up te forcin 
m n again, that they would rather rejoice at the agreement, be 
— x ha wy N cauſe it has abſolutely tied ap the hands of the court fron 
tween partics .. meddling in the — and if I was to decree the for 
and their ſeveral fejture now, it would be making all agreements vain 
— * che — 3 D We pts that Ye neareſt to the preſent, 15 Cu 
court are ſo verſus Can, before lord Macclesfield. 5 1 
tied up, they © ' — 

will not ener ] miſt decree therefore Pullen's bill to be diſmiſſed with 
_ ira an out coſts, fo far as it ſeeks any relief with regard to the for 
deve been feiture : and under Mr. Ready's croſs bill, I ſhall dires 
ſtarted, had the articles ta be ſpecifically performed, and to be carrie( 
there been no | * 3 | 


| fuch agreement, into execution. 
CA81 334. k Valliant verſus Dodomede, May 16, 1743- 


Though on a R. Briſtow, one of the ſixty clerks, demurred to hi 
NT 1 being examined in a cauſe, for that he knew nothing 
Fxamined ass but what came to his knowledge as clerk in court, or age 
witneſs has been for the defendant. And the demurrer having been over 
over-ruled, ruled, the plaintiff now moved that Mr: Briſtow might pa 
noe be e 31. coſts,” or in default of payment ta be ſuſpended fron 
gut again _ being a ſixty clerk. There was a croſs notice to dilcharg 
the court will, 2. {#@Þ@xa Which had been taken aut for coſts again 
E Baſle... 
— Lord Chancellor. This is a new cafe, and there 1 
| two queſtions ariſing out of it. Firſt, Whether any coſy 
can be obtained againſt a witneſs (upon ſuch a demurra 
being over-ruled) by way of ſubpena ? Secondly, Whethil 
it is in the power and diſcretion of this court to give co 
by any order ? 


ww 

1 

7 
Y 


wh the firſt; there can be no ſubpæna for ſuch cofts 3 
nd this appears by lord Clarendon's rules, which relate 

dy to demurrers between parties. But Lam of apinion, 

wt the party is intitled to have coſts upon application to 
court; and if I was to lay it down as a rule, that no : 
I ſhould be given in any caſe. where a witneſs demurs, it 

wuld be of very bad conlequence, and tend greatly to the I 593) 

bay of the proceedings in this court, in regard to publi- 

ations ; and in ſome caſes it would be worth the parties 

Mile to put in ſuch a demurret for ſake of delay; and 1 

art think the court may very well do this by way of analogy to 

ere i courts-of common law, 


on, yet at law the court now grants an attachment for marin for 


elle 3 


itu till he has paid the coſts. 2 b , neſs, was by 
de PEPE mt wn action only, but 
fr , to the merits, I; think jt a proper caſe to give coſts in; ver the courts 


i appeared to me upon arguing the demurrer, that Mr. i lep grant an 
2 e to the knowledge of the facts before he was againit him, 
wcemned im the cauſe, and therefore ordered him to pay 
is. colts, and if he neglected ſo doing, the court would 
den conſider the other part of the notice. 7 


for As to. the caſe of Hilderſtey and Deviſcher in x7 30. cited 
ire Mr. Sambourne, where one of the defendants demurred 
$to his being examined as a witneſs, for that he was a 
wrty. intereſted, and that upon the demurrer's being al- 
bred, he was ordered his coſts ; it is fo far in point, that 
be court went out of the common rule of lord Clarendon's 
mers, where demurrers are confined to parties in a cauſe. 


| Sir Thomas Abney verſus Miller, June 10, 1743 C481 335» 


. Littleton 'Burton, clerk, ſometime in the year B. after making 
1732 made his will, and thereby gave and deviſed his will, furren- 
Whis college leaſes which he then held of Magdalen col- fat h. 52.155 
bb to Mrs. Elizabeth Burton his mother, to be ſold by deviſed by the 

er immediately after his deceaſe, and ordered and directed wil, — _ 

ſat the money ariſing by ſuch ſale ſhould-be diſtributed, |...., and pays 
ſhare and ſhare alike, to his ſaid mother and the defendant a large fine; the 


ol end Burton bis brother, Ann Miller his fiſter, wife.) was not 
Ire ö 4 John Miller of Banbury, excluſive of her huſband, and college ſeal till 
” Aber degeaſe to Ann Miller her daughter, and to Mary fer the death 
og Weeld, now Fletcher, another of his ſiſters; * 1 


bog 


610 

wicke decreed, 
that the leaſe, 
actually renew- 


ed after the deviſe of it, was a revoeatioti of that deviſe ; otherwiſe as to the leaſe not Ne 
feed for want of the college ſeal. | N 74 


[ 594 ] 


poſed of, and ſubject to the ſtatute bf diſtributions. 


wife, who is one of the teſtator's five ſiſters, and inſi 


. Caſes argued and determined in the 
ſeyeral ſmall bequeſts and legacies, appointed his mo, 
fole executrix and reſiduary legatee: 


The teſtatof, divers years after taking the will, fü 
rendered the college leaſes deviſed by it, and accepted ty 
new leaſes of the faid premiſes, one in Decetnber 1746 
and the other in Auguſt 1740, and paid large ſums « 
money by way of fine, hut th+ laſt was not ſealed with i 
college ſeal till after the death of the teſtator. 


On the 27th of February 1740, the teſtator died with 
out having revoked, republiſhed or in any wiſe altered hi 
will : Elizabeth the mother died after making the wil 
but before the teſtator; ſo that the bequeſt of the reſidy 
of the teſtatot's perſonal eſtate became lapſed, and undif 


The plaintiff has brouglit his bill in the right of hi 


upon her ſhare in the reſidue undet the ſtatute of diſtriby 
tions, which depends principally . > this queſtion, When 
ther the renewal of the leaſes by the teſtator, after making 
his will, is a revocation of the will ? 
Mr. attorney- general, council for the plaintiff, cited thi 
caſe of Marwood verſus Turner, 1 April 1732, befor 
lord chancellor King. He inſiſted, that if it had been i 
the caſe of a freehold, there could. hot have been any doubt 
and therefore it is incumbent on the gentlemen of the othe 
ſide, to ſhew that there is any ſubſtantial difference betwee 
a revocation of a will of leaſehold and of freehold. 


Mr. Chute of the ſame fide argued, that it is not thi 
identical thing the term deviſed, but a different intere 
from what was in being at the time the will was perfectet 
and therefore as to one of the leaſes at leaſt, a clear rev 
cation of that ſpecific one. he cited Bunter veru 
Cooke, 1 Salk. 237. and Maſon verſus Day, Prec. ! 
Chan. 


Mr. Noel of the ſame fide inſiſted, that a rehewal is | 
the nature of a purchaſe, and that the fine having bee 
paid for both leaſes, though the college ſeal was not put c 
one, it is a revocation notwithſtanding ; for that a revoc 
tion need not be quite perfect, but where an inclication i 
revoke appears from circumſtances, as a feoftment with 
out livery, a bargain and fale without inrolment; it . 


U 
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Ting of Lord. Chancellor Hardwicke. 


ued a revocation. though the acts, are not com- 
HAT the money, the mat 3 was paid 
the putting the ſeal of the college is rather a matter o 
exemony ; he cited the caſe of Alford verſus Eafl for this 
E 
Mr. ſolicitor- general, couneil for the defendants; inſiſted 
that the executrix was certainly intitled to the new leaſes 
under a , bequeſt of the reſidue, and that. notwithſtanding 
he died before the teſtator, yet in equity, ſo far as ſhe was 
rely a truſtee, the right of the ce/{urque trufts is not at 
hurt, but is equally the ſame as if the truſtee was living. 
The teſtator, in this inſtance of renewal, has done no 
more than what he had done ſeveral times before, for he 
thizysrenewed with the college at the end of ſeven years, 
kecauſe if; he had not,-a'ſevere-fine would have been put 


That common caſes of leaſchold eſtates are extremely 
different from biſhops. and college leaſes ; nor have th 
ated one caſe to ſhew that barely renewing a college leaſe 
has been held to be a revocation, but only where it has 
deen a common leaſehold eſtate. Vide lord Lincoln's caſe, 
A Swinbourne, part . ſedt. 20. ſays, ademption of le- 
ncies. is twofold, expreſs and ſecret ; expreſs when the 
elator doth by. words take away the legacy before given 
keret,” when the teſtator doth by deeds, without words, 
hike away the legacy, as when he doth give away the thing 
queathed, or doth voluntarily alienate the ſame beforg 
ier 1101005! | eee *5g") 
Now in the preſent caſe there is no expreſs ademption, 
ebwfe® the -teſtator has never ſaid, the defendants ſhould 
it have their legacy; neither is there an implied ademp- 
i; for here is no tranſlation (as the civilians call it) or 
owing of the legacy bequeathed upon ſome other per- 
iu, und therefore there is no implication in this reſpect, 
Then frem whence can the implication: ariſe? Why it 
muſt neceſſarily ariſe from the renewal only: and. it muſt 
& ſubmitted whether this will amount to an implied re- 
Nation. | 


Nox in all theſe kind of eſtates the tenants by cuſtom, 
16 a'fort of tenant- right of renewal : a fourteen years 
in always kept on foot, and ſometimes the tenants 
Wy xvithin ſeyen years, and ſometimes after: therefore 
ls is not properly a new leaſe, but only a continuation 
EK for it is never ſuffered to run out entirely. 
Vo, II, 4K As 
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Caſes argued and determined in the 
As this is the nature of theſe intereſts, and it is wah 


known there is a great deal of property of this kind 
kingdom, and the teſtator has done no more than bb, 


-., EV. 


uſual, there is no pretence to ſay that his i the 
value of — * given is revoking the legacy, but it is T 
it was done for the benefit of thy 1 

5 

00 

ne 

$6 

ga 


To apply this to the preſent caſe ; will that 
in this court there is no 2 wp bay by 


ing; fo that all which is ſubſtantially done is only an in- 
creaſe of the thing r and a continuation of the old 


STS 


vs Smith, 2 Ver. 681. and Bru 

Mr. Verney, where the queſ-} 
tion was upon two navy bills deviſed by the teſtator, which 
were afterwards paid off, and yet held to be no ademption. 
Vide Ford verſus Fleming, abrid, of Caf. in Eg. zol. 
N verſus Davenport, 2 Vern. 472. 


doctrine to be gathered from theſe caſes is, 
$ the teſtator's intention appears to revoke, the 


cort will nt ele an ewe. 


In P verſus Partridge, Caf. in Eg. in the tint 
ary Jet 226. A. deviſes 1 / South. Sea ſtock to 
of his will he had 1800/. and by fale re- 

duced it to Fig raps Tray enter 
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Time of Lord Chancellor Hardwicke. 


Why may no this renewal be as well meant for the be- 
refit of the deviſee, and a continuation of the intereſt for 
his adyantage ? | 
Mr. Browne, council of the ſame fide, compared it to —_ 
; Htator's giving a bond debt, and afterwards changes it 35 
into mortgage, and fo alters the nature of the ſecurity ; 
pet, this is only new modifying it, and is not an ademp- 
yon of the legacy. =» 4 1 
That, though in point of law, the ſurrender makes it a i 
new independent and original leaſe, yet in equity it is con- * 
ſdered only as an ingrafting upon the old, and to be re- Ei 
girded as one conſolidated intereſt. | 51 
Lord Chancellor. There are two queſtions in this 14 
auſe: Firſt, Whether a college leaſe actually renewed, . 
iter a deviſe of it in a will, is a revocation of that in 
deviſe? Secondly, Whether an attempt in the teſtator (9 
only to renew, is a revocation ? - . ee 


As to the firſt I am of opinion for the laintiff. And ity 
x to the ſecond, for the defendants. : 38971 75 


ere. firſt place, as if it had been an 
| or gi the term, to the three ce/tui 

truſts : 42 he had faid, I give and 1 both 
the leaſes to my mother, &c. equally, ſhare and ſhare 
like; and afterwards the teſtator renews the leaſes ; what 
would have been the effect in point of law? There is no 
doubt, but in this caſe, it would have been an ademption 
or revocation ; and even if the executrix had aſſented, the 
epatees eould never have recovered the term upon the re- 
tewal by an ejectment, for the thing itſelf is annihilated 
of ana It is not in this caſe a deviſe of the land, but a 
_— I hold, &c. of Magdalen col- 


Juſt as if he had ſaid, I deviſe the term, and that term Where a teſtatot 
u furrendered and gone: where a teſtator pr 
kif in the preſent tenſe, it muſt relate to what is in being (ut tente lt vo- 
a the time of making the will, and can mean only the lates to what is 
aſe, and the term to come in it. I 
The defendant's council have compared it to a gift of a the wills 

ſhip or a houſe which is re-built after the making of the 

vill; but they are different for this reaſon, becauſe a ſhip 


or houſe is 1 and in the preſent caſe it is an 
iblalute new term, and the old one is gone. 
3Kʒ⁊ 2 For 


614 ce, arp hed und derorintned in ib 

But then fomefireſs has heen Tail on its being Hiro, 

mon courſe ant! method of renewaP fir biffiops ahd cls 

leaſes. This court does regard the cuſtom of Tee 
ſome caſes, , becauſe. if ſuch, ameſtate: is given upoii truf, 
and the eſtate ſo given is renewed after the death ofithe 
donor, yet the court confiders, it, as goyerned by the old 
truſts; with reſpect to perſons claiming under the teſtator; 
and the executor rene wing would have been bound by tho 
truſt : but this will not extend ſo far as to bind the teſtator 
himmfelf in his life-time, under any truſt that he may have 
creatdſ. * IR ene 1049 | 
n 


þ 2 bis | «64 mem wel th 
who tad dete, Thee fame as to freeholds ; for if there js an eſtate fo 
an eſtate for three lives in the teſtator, and he has deviſed it, yet if he 
Jives furrerders ſfrenders theſe" three lives, and takes 4 "new leafe, this is 
and takes a new admitted on'all hands to be a revocation.” ; 

18 * 2 a J . Tharefgre. J zm of opinion, if it had been an expreſt 
— ly bequeſt, it would have been a revocation in law. 
Ageviſeof a At the fame time I agece, if a man had deviſed a leaſe, 
leaſe, and of together with a right of renewal, and had done nothing in 
——_ carries it himſelf, that then the expiration of the old term would 
both the leaſe not have barred the legatee, becauſe the deviſe carried the 
pd the right. right of renewal, as well as the leaſe itſelf 


; 1 T {#7 | 
. Conſider the caſe as it is penned under the will, that it 
ſhould. he diſtributed ſhare and ſhare alike, to his mother 
and defendant,: &c. It is ſaid, that the executrix would 
have had the legal intereſt, if ſhe had been living. This 
makes no difference, becaſe one Way or the other, it would 
ſtill have heen a bequeſt of che term to the legatees. 


. In all caſes of deviſes of perfonal eſtate, the whole veſts 
executor, and in the executor ; and therefore no le cy can come out of 
— 1 3 the executor without his conſent; and aecording to the de- 


without his con- finition of the civil law, it is a command or direction to the 

1 » Gxecutor what he ſhall do with fuch and ſuch parts of tus 
hate... But. whether it yeſts. in the execytar, or is directo 
np ag the thing.is anibilated, ,it,makes no difference.; + 
The-role of-r6 A am clear of Opinion, this wodld haye been an 
Vl is the ſame ademption in law, ſo muſt t be here; for the rule as to fe- 
in equity as at YOcations is the ame in equit 7. e Af 


Jaw. 


is - +5 <7 ww. * = Sad few þ dv j 
Though a ſeoff® Tt js ſaid, that courts of law ar equity, will not allow of 
ment be to the 2 " 99 ; | I'M , Id 
ſame uſes with Tevocations, unleſs there is animus revocandi. This would 
hole in a pre- be laying down the rule of revocation much too narrow; 
ecdent will, yet | | ſame 
Nisarevocgtion, and contrary to the known caſe of a feoffment to the 114 
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aan ole in a precedent will, and yet held to be a re. 
en. I. in Tord Lingoln's Caſe, * Eg. Caf. Abr. 411. 


ne of Lord Cbaucellor Hardwicke. 615 


* The preſent caſe is much ſtronger, becauſe here is an | fl 
- annihilation of the old term, and a purchaſe of anew | þi 


The argument of the act of parliament. turns the - | 
gay, becauſe the leſſees had no remedy before to Fes tf 
na renewal, and wanted the aid of the legiſlature, | 


„ « # . 


* 


* 8 A j m1. 


„ — * m — — — 


Nave R if | . . „ e . | , 1 
797 MHward earl of Lincoln mortgaged the manor of S. to the defendant | + 4 
+, WS bis beirs for 12006]. and afterwards by his will, in default of 0 

for male of his own body deviſed it to fir Francis Chnton (who was to — 
3s l him in the honour) for his life, with remainder to his firſt and other 1 
he n ul male, with other remainders over; and appointed that his 0 
8 18 thold goods, at his chief houſe at S, ſhould remain there as heir - looms 1 | 
te next beir-male who ſhould be carl of Lincoln, and made fir Francis +4 
ton executor ; afterwards the carl (who was very whimſical) took a |: 
reſs „ one Mrs. Calvert, daughter to lord Baltimore, and thought he FA 
d marry her (though it was proyed in the caſe that there never was # | 
mention of ſuch marriage on the part of the lady, or any of her rela- 14 
nor any treaty about it) aud he makes a leaſe and releaſe of thoſe pre- ; 
aſe, ls lo the defendants Davenport and Townſend, and their heirs (in con- | | 
T ian of the faid intended marriage as it was expreſſed) to the uſe of 1 
| Rifand his heirs, till the ſaid intended marriage took effet; then as to 1 


in truſt for Mrs, Calvert and her heirs in licu of her dower; and as to 
in truſt that the truſtces ſhoyld ſell it to diſencumber that part 
ed to Mrs Calvert, and the ſurplus of the money to his executors and | 4 | 
giſtrators: There was no further progreſs made in the marriage, and f 
ume after the carl died without any alteration in his will, zud the ho- 
leſcended to fir Francis Clinton (who had but a very ſmall eſtate) and 
tied ſoon after, and the plaintiff his eldeſt ſon and heir, an infant of 
t ſeven, years old, brought his bill to have the redemption of the mort- 
nd a conveyance of the eſtate, and the defendants A. B. and C. who a 
tcouſing and co-heirs of earl Edward, brought a croſs bill that they 
tredeera and have the eltate conveyed to them; and the only queſtion 1 
k Whether this leaſe and releaſe were a revocation of the will. It was | 
for the plaintiff that the carl had but an equitable intereſt (the whole 
being before mortgaged in fee) and therefore it ought to be con- 
Edaccording to equity; and that though ſuch a leaſe and releaſe would 
been a revacation af a deviſe of a legal eſtate, yet it will not be , ſo 
ber the reaſon the law gocs upon in judging it a revocation is, becauſe, 
aſe and releaſe is a conveyance of the eſtate, and ſo ex neceſſitate reĩ 
of the deviſe ; and it is plain the law goes upon this and 
en any." ſuppoſed, alteration in the perſon's will, for if a man 
ka will, and thereby deviſes lands to J S. and his heirs, and after - 
s aicles to ſell the lands to J. D. and his heirs, and receives the 
Ne money, and dies before any conveyance made, theſe articles 
no revocation, of his will; and yet it is as plain his mind and 
33 to theſe lands, is altered, as much as if he had actually 
| eee to J. D. and in caſe of an equitable intereſt, the 
*ad telcaſe make no alteration of the eſtate, ſo as to induce a ne- 
 of.adjudging it a reyocation, as there is in caſe of a legal eſtate; it is 
Pa that he did not intend any revocation or alteration of his will, unleſs 
Fall that marriage ſhould take effect; for by the releaſe it is limited to 
Mud his heirs till the marriage, which is juſt as it was before; and that 
Maze having never taken effect, the eſtate continues juſt as it was; and 
nt be pretended, that this leaſe and releaſe are any expreſs revocation 
vill; agd the court of Chancery is ſo far from following the _ 
|; rulce 


*. 


616 Cafes argued and determined in the - 
L 599 ] Another argument has been raiſed from the inc 
ence of theſe eſtates going contrary to the intention of | 
| teſtator ; and it certainly would be an inconvenience 
hots wok yr upon every renewal, I muſt make a new will, Bury 
all my eſtate, ſons who are acquainted with the proper method of 85 
dg be veying theſe eſtates by will, give in this manner; al! 
* g „ err 
aſe at yn te prone or by a general deviſe oft 
„ ue. A devi corn in a barn, is not a ſpecific leg 
though reneweg Of particular corn, but a legacy of quantity, and muf 
aſter the will, made up by the executor. Id. as to the caſe cited of 
3 not- deviſe of South-Sea ſtock. Theſe perſons are not to 
landing. conſidered in the fame light with the executor, for t 
do not claim under her; but on a ſuppoſition that t 
thing is not at all given, they claim under the ftatute 
diſtributions, as an heir at law claims in real eſtate: and 
I was of opinion there is no revocation, a much great 
inconvenience would ariſe, as it would overturn and ſha 
the eſtabliſhed rules of law. 
As to the point of re- publication, it as very faintly it 
ſiſted on by the defendants council. Fer a 
more than this, the teſtator was looking for another pax 
after renewing his leaſes ; and the perſon who was aſſiſti 
him, having taken up the teſtator's will ” miſtake, 
faid, that is my will; not meaning to republiſh, but on 
to ſhew it was not the paper he wanted. 


A republi = To make it a republication, there muſt be aximus r 
ton of the will Publicundi in the teſtator ; but even if there had been 
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rules of legal revocations, chat it often releaſes againſt them; and thereſt 
if a man deviſes Black-acre to 1. S. and his heirs, and afterwards mortgay 
to J. D. and his heirs, this in law is a revocation of the deviſe, and yet 
equity it ſhall be none, further than to let in the mortgagee; and to 
rpoſe were cited ſeveral caſes ; and therefore ſince the court of equity m 
/ erpoſe for one fide or the other, it was concluded it ought to int 7 
for the preſent earl, and that he ought to have the redemptton of the eli 
38 deviſed by the will of carl Edward. For the defendant it was faid; tl 
ſuch a leaſe and releaſe would have been a revocation of à deviſe of 2 
eſtate, and that equitable eſtates are governed by the ſame rules that Ie 
eftates are; and there is no fraud or circumvention, nor other equitable c 
eumſtances, to make the court vary from that rule in this caſe ; and the 
is in difinheriſon of the heir, who is always favoured in all courts; 1 
to the caſes put, where martgages have been held to have been no revos 
tion in equity, it was ſaid the reaſon of that is, becauſe mortgages are * 
conſidered as conveyances of the eſtate, but only charges upon It ; and t 
lord keeper was of this opinion, and decreed the plaintiff's bill to be « 
miſſed, and the coheirs to have the redemption of the 3 e 


ö _ T-- rx: =. 


decree was aftewards affirmed in the Houſe of Lords, —The ca 
& Roll &'al, 


p 5 eatio! 


- Yime of Lord Chancellor Hardwicke. 619 


Lration, I am of opinion, it would not have altered awed! the coſa, 
aſe, becauſe the very thing itſelf was intirely = very thing itſelf 
and gone. # was intirel 

g an 
ls Jordſhip decreed for the plaintiff, as to the leaſe re- 
ul, and perfected by the college ſeal. 
And for the defendants as to the other leaſe. 


or verſus Jones, June 14, 1743 flood for judgment ¶ 600 
| d4Ʒ1 the Rolls. exo C421 338. 
HE bill was brought by ſimple contract-creditors of A huſband whe 
| the defendant : the intent of the bill was, that the 25,0733) l. 
untifts may be paid their debts out of 17 .. ſtock, veſt- him after mar- 
n truſtees for the benefit of the desen for life, of rage, veſts it is 
Voi for life, and afterwards for the benefit of his chil- dhe benegt af 
n the money ſo inveſted in truſtees, was a legacy left himſelf for life, 
the huſband after marriage. | of his wife for 


: life, and after- 
ſor the benefit of his children. The ſettlement is void both as to creditors before 


I ad after marriage ; and the truſt eſtate was decreed to be fold, and applied to the pay» 
neat of the buſband's debts.” | 


"Maſter of the Rolls. This is a caſe between credi 
whe one fide, and a wife and children on the other, 
Wefore I directed the cauſe to ſtand over, not from any 
wrticular difficulty in the caſe, but becauſe a wife and chil- 
in were concerned. | 


am of opinion it is a fraudulent ſettlement with regard 
+ * 


The firſt queſtion is, Whether this ſettlement, made in Such « fertls 


uſt for the wife and children, is fraudulent in general, * we ge $M 


uit fands fingle and independent of the plaintiffs the cre- after marriage, 
lors ? ay againſt a 
voluntary con- 


It has been inſiſted on for the wife and children, that veyance. 
w ſettlement is for a good conſideration ; nay, looked 
m very often as a valuable conſideration, ſince they are, 
d ome eſteemed as creditors with regard to the 
er. There is no doubt, in this reſpect, but it is a va- 
* conſideration as againſt a father, even 2 marriage, 
even againſt a voluntary conveyance. But 1 look upon 
tbe a ſtanding rule as to ues for a valuable conſi- 
nition, that it is always looked upon as fraudulent, and 
- #3 Eliz. c. 5. againſt fraudulent deeds, aliena- 


The 
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618 . Gaſes argved ard determined in (iy 

ee The next queſtic 1 | het this deed; i thin 
TY .. J TIE IPL b dan ” if. NT i 118 18 WI 

„ eee 

„though this is upon a good Tonhideration with regard 10 
„„perſon making it, yet otherwiſe as to creditors, 

| S cuſe 3 Co. 80. The thief tedſon there 

that the perſon y whom the conveyande was made, et 

bo tinued in poſſeſſion : it was, reſolved likewiſe, in Une 

L 601 ] verſus Baſlet, cited in Twyne's caſe, that no purchaſer 

ayoid a precedent conveyance made by fraud or covin ; þ 

he who is a purchaſer for money, or other valuable con 

| deration : for though in the preamble to this ſtatute 

„27 Eik. e. . it is faid for money or other good'conſid 

„ ration, and likewiſe in the body of the act; yet thi 

words, go 2anfideration, are to be underſtood only of 


. 


2 luable conſideration; and this appears by the dlauſe 
„ Huands fart! ed with coridition uf revocation; fot᷑ the 
„ iit is faid! for money or r paid 
naiven; the word paid is to be referred to money, and iv 


* is to be referred to eonſideration; fo the ſenſe is f 
money paid, or other good conſideration given, whi 
words exclude all conſiderations of nature, or blood; « 

ſueb like, and are to be intended only of valuable confide 

tation, Which, may be given; and therefore he who put 

chaſes land for valuable conſideration, is a purchaſer, on 

within this ſtatute, ec 

Now in the preſent caſe, here is a truſt left to the hu 

band in the, firſt place, under this deed ; and his con 

tinuing in poſſeſſion is fraudulent, as to the creditors, 


plaintiffs. N 
„Ike next confderation is, Whether the debts contra 
von ed after the ſettlẽment made, are included in this ſtatute « 


13 Elia. The preamble is for the avoiding and abolilh 
ing of feigned, covinous, &c. fraudulent feoffments, gift 
bonds, ſuits, &c. which feoffments, &c. are deviſed a 
contrived of malice, &c. to the end to delay or defrauſ 
creditors and others of their juſt and lawful debts, &c. Bi 
it enacted, &c. The word others ſeems to be inſerted to tal 

in all manner of perſons, as well creditors after as before tl 
ſettlement; whoſe debts ſhould be defraudet. 
In the enacting clauſe ill ſtronger, becauſe the wor 
creditors: are not mentioned, but general words, . perio 
or, perſons, “ That all and every feoffment, &c. at an 
e time had or made, or hereafter to be had or made, 
* to or for any intent or purpoſe herein before declared 
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Tine of Lord Chancellor Hardwicke. 

| hall be from henceforth deemed; &c. (as againſt that 
k yerſon or perſons, his Or their heirs, executors, &c. 
«whoſe debts; &c. by ſuch fraudulent practices as is 
@ aforeſaid, are; ſhall, or might be, in any wiſe, or in 
k any way, diſturbed or defrauded, &c.) to 2 clearly and 
# and utterly void.“ 


Fe words of the ſtatute, therefore, ſeem to be ſo general, 
norder'to take in all perſons who ſhall be any ways hin- 
tered or delayed, &c. | 


This being the intention, I think it is highly reaſonable 
Fhould be ſo conſtrued; and no rule of law that hinders cre- 
Titors after marriage; any more than creditors before, from 
king paid. And it is very probable that the creditors, after 
the ent, truſted Edward Jones, the debtor, upon a 
poſition that he was the owner of this ſtock, upon ſee- 
g him in poſſeſſion. Three caſes have been cited to 
Ale this a fraud: Firſt, Oſborn and Bradſhaw verſus 
Churchmanz Gro, Far. 127. but it does not come up to 
tte preſent caſe, for the queſtion there was not whether 
te deed was fraudulent, but whether the intereſt in the 
nds paſſed, Secondly, Lavender verſus Blackſtone, 
wich comes nearer the preſent, vide 2 Levinz 146. where 
le was of opinion, that every conveyance ſhould be 
emed prima facie fraudulent againſt a purchaſer ; but 
meumſtances may alter the caſe. Whitborne verſus 
Jumper, before ſir Joſeph Jekyll, is ſtill nearer, and though 
A not quite the preſent caſe, yet it reſembles it very 
nuch, with regard to the agreement between the plaintiffs 
ad defendant, - viz. That if they would allow him two 
ears to pay their debts, he would give a warrant. of at- 
kmey to confeſs a judgment. 


be great queſtion is, If this deed be fraudulent ? For 
is, whether the creditors have any ſpecific lien is not 
aerial; for as ſoon as the judgment was entered it would 
We been a ſpecific lien. Theſe are the caſes which con- 
me in my opinion. | 


for the defendant was cited the caſe of Littleton verſus 
arlow, before lord Hardwicke ; but there it was the 
Nies fortune that was ſettled, which varies the caſe ; for 

it was not the wife's fortune that was ſettled, but 
Mt the huſband was intitled to in his own right. 


| The caſe of Stileman verſus Aſhdown, December 8, 
U, which was cited, though a ſettlement after marriage 
ol, II. 4 L was 
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Caſts argued and determined in the 
was in conſideration of the wife's portion, and thereſo 
different. 

It is not material, in the preſent caſe, what the cireum 
ſtances of the father was at the time of making this dee 
any further than as an evidence, to ſhew, if he was in i 
digent circumſtances, that it was made with an intent 
commit a fraud. 


[ 603 ] But the material confideration is, whether it is with; 
the proviſo of 13 Elix. for if it is not, the court will nc 
require a ſtrict proof of its being fraudulent ; and as it! 
likewiſe accompanied with a truſt, the court will look upo 
it to be ſo, and there is no occafion to prove it; for it lie 
on the part of the defendant to prove what his circum 
ſtances were at the time of making the deed, as he may | 
ſuppoſed to know it much better than the plaintiffs, | 


It is upon theſe reafons I muſt decree for the plaintiff 
the creditors againſt the wife and children; for thous 
I have always a great compaſſion for wife and childrerl 
yet, on the other fide, it is poſſible, if creditors ſhoul 
not have their debts, their wives and children may be re 
duced to want, 


He decreed the deed of ſettlement to be void, as agai 
the plaintiffs, and the truſt-eſtate to be ſold and applied 
the payment of the creditors. 


Cas 337, Sir Cæſar Child verſus Gibſon, June 15, 1743. 4 pM 


of a former decree, 


To ſupport a L RD Chancellor. The queſtion in this caſe if 
plea of 12 Whether this is ſuch an exception as to be a bar i 
muſt ſet fore this new bill ? 
* 8 ad as Every plea that is ſet up as a bar muſt be ad dn 
anſwer, as will Therefore, if a judgment or decree is pleaded, it mu 
mew the fame appear to be ad idem. Now the defendant ſhould have ff 
Er ive, forth fo much of the former bill and anſwer, as to hav 

ſhewed the ſame point was then in iffue ; he has not do 

this, but only pleads, that a bill was brought for an a0 

count, and a decree made. 


For it is extremely hard to fay, that becauſe the plain 

tiff failed in the caſe which he made on the former 2 

| count, that now he has made a new caſe, and brought 
new bill, that he ſhall not be allowed to go on, but 


| barred by a plea of a former decree in the ſame matter. 
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ul not ſay, but if an executor had placed out affets The court will 

wt were ſpecifically deviſed, but the court would oblige ven te 

km to account for the intereſt he may have made of thoſe ecuror, who 

n; but there neyer was a caſe in this court where a Take ule of 
was directed to charge intereſt upon an executor, his hands in the 

mo makes uſe of aſſets come to his hands in the way of wayot his trade. 

ſs trade | 

The bill would to be fure have been more formally [ 604 
„if it had charged the decree made in the former 

auſe, and not have faid only, as it does now, that it is 


for an account, 


But this is merely. a matter of form, and it would be 
er hard to allow this plea for a defect in form in the 
hill, and turn the plaintiff quite round by diſmiſſing this 
Wil, and obliging him to bring a new one; therefore I 
link the juſtice of the caſe will be, to let the plea ſtand as 
v ſo much of the bill as ſeeks a general account of the 
zerſonal, eſtate ; and as to all matters in the bill relative to 
emands of - intereſt, let the plea ſtand for an anſwer, with 
Iberty for the plaintiff to except, 


Anonymous, June 16, 1743. Cass 338. 
13 Chancellor laid down theſe rules: If the plainif 
produces the 


Tn 3 b der for a ſub- 
Where a motion is made to diſmiſs a bill for want of — og Tr 


lecution, if it is not an effectual delay, but ariſes mere- and an affidavit 
from the circumſtances of the caſe ; as for inſtance, * any 4 of the 
m th f defend ſome of them being Bur of the l. 

e number of defendants, and ſome of them being out of the king- 
abroad, ſo that it requires time to get in all their anſwers ; dom, the court 
lere upon producing the order obtained for a 22 to eve boy Fre _ 
rejoin upon the defendant, and affidavit of the number of proſecution, 
ad diſtance of the parties, and of ſome of them being 


put of the kingdom, the court will not grant the motion. 


If for want of producing the order (for ſuggeſtion of Though a bill 
council is not ſufficient) Fn affidavit, the bill is diſmiſſed; 3 dif- 

jet upon the plaintiff's moving afterwards to retain the = 33 = 
dll, upon payment of coſts out of purſe to the defendant, and affidavit, 
nd producing ſuch order and affidavit, the court will re- Ja Fre- 
ain the bill notwithſtanding, | ; fared a6d 
payment of coſts out of putſe, the court will retain it 


Upon moving to retain a bill on payment of coſts out On motion to 


of purſe, the court will not grant it, when on a former r ah 


motion the bill was diſmiſſed for want of proſecution, and muſt ſhew that 
4 L 2 defended the order for 
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ſubpœna to re- 

join was dated 
efore the no- 

tice to diſmiſs. 


[ 625 1] 
C481 339. 


As long as the 
fund itſelf ex- 


il upon which perſonal eſtate, which ſhall not be otherwiſe by this my 
a, 6 * will diſpoſed of, ſhall fall ſhort to pay my debts, ] cies, 
arge | | | 


it devolves 


eicher upon the ** copyhold lands, gardens and premiſes, which I bought i 


heir or execu- 
tor, yet th 


take N ſubjetto and the ſum and ſums of money ſo falling ſhort as afore- 


the charge, 


plaintiff for lite, to be paid her half-yearly : the firſt pay- 


| Caſts argued and determined in the 


N by rar unleſs the plaintiff can ſhew that fla 
order for the /ubpana to rejoin was dated before the not 
to diſmiſs the bill, 8 | ng 


Hills verſus Wirley, July 6, 1743. 


"PHE words of the will on which the principal queſtion 
depended were as follow: If it ſhall happen that my 


< and. funeral expences, then I do order and direct that ny 
* Dorothy Combe, ſhall and charged with ſuch deficiency, 
* faid, ſhall be paid out of the faid copyhald eſtate ; then 


“ the yoo ſeveral ſpecific legacies, and'then follows this 
„ deviſe: I give wnto the right honourable Henry earl 1 
60 ws, all and ſingular the houſehold goods in the 
« ſchedule hereunto annexed, and by me aſſigned, he paying 
& 40fl. per annum to ſuch perſon and iti ſuch manner as 
* herein aſter- mentioned, and giving ſecurity to my executir 
« for payment thereof. Then ſhe * 20l. per annum to 
one perſon for life, 10. to another for life, and 5. to the 


ment to begin and to be made ſix months after hey deceaſe, 


Then all the reſidue of her eſtate ſhe gives to Knightly 
Birch, Eſq; and appoints Humphry Birch, Eſq; her exe- 
cutor. The teſtatrix left more than ſufficient-to anſwer her 

annuities. 


The queſtion is, Whether under the circumſtances of 
this caſe, the perſonal eſtate being ſufficient, the anouity of 
51. per annum, &c. ought to be paid to the plaintiff and the 
other perfons ? | | 


Lord Chancellor, One thing is very plain, that the 
teſtator intended her legatees ſhould have the annuities, and 
therefore if there is any room to aſſiſt them, the court 
will do it, notwithſtanding the accident has happened of the 
teſtatrix's annexing no ſchedule of the houſehold goods. 


The queſtion is, Whether this annuity of 5/. and the 
reſt of the annuities are not gone, the fund failing upon 
which they were charged? Wo it does not appear to me 
that there is that abſolute uncertainty, or no fund upon 
which this legacy can attach. Vide the words of the devile 
to lord Rochtord, It has been truly faid that the 5/. 2 year, 

; | | F paß 
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ok the 40“. per annum, is given out of the houſehold: 
ee e, necefary, that the deviſe to lord Rochford ſhould: 
e effect to make the annuity legacies effectual; for if he 
died, the executor ſhould notwithſtanding have been 
tes for the 401. per annum. It is admitted further, that 
he fund had been aſcertained by the ſchedule, and lord 
whford: had refuſed to give ſecurity, then the goods 
ud have been directed to be fold for payment of the le- 
les The fund itſelf being applicable, it is juſt the ſame 
ji the teſtator had given a particular piece of plate, or a 
ud to lord Rochford, and he had died, for then theſe 


kings muſt have been ſold to anſwer the legacies. 


It was infiſted on, here is a difference in the preſent caſe; 
iat if it had become void in the lifetime of lord Roch- 
% ſtill it might have been well enough; but here it is 
id in the original creation for the uncertainty, and this 
the ſtrength of the defendant's caſe. | 


Ido admit, if this had been void in it's original creation, 
bd that it had not been in rerum natura, and nothing 
mlequently had gone to the executor which had been 
aged with the annuities, they would have been void: 
kt here the fund out of which the annuity is to be charged, 
noſt undoubtedly gone to the executor, viz. her houſe- 
wid goods, for they cannot in any propriety of ſpeech be 
Ken to be any other perſon's than the teſtatrix's ; and ſhe 
Mhaving annexed any ſchedule to her will, thoſe houſehold 
pods are of courſe gone to her executor. 


Put, fajd Mr. attorney-general, ſuppaſing the houſehold 
ods had been deficient, and lord Rochford had refuſed 
km, why then the annuities muſt have fallen equally ſhort, 
Mallow that to be right, 


but the caſe cited by Mr. ſolicitor-gęneral out of Swin- 
rae, 7th part 254. is a full anſwer. © If a teſtator do 
Ebequeath lead, money, or wheat, not expreſſing the 
Equantity, the bequeſt is unprofitable, becauſe of the 
geat uncertainty ; at leaſt it ſeemeth the executor is de- 
hered by delivering a very little; howbeit, if the le- 
69 conſiſting in weight, number ar meaſure, be dif. 
poled for the performance of ſome act, or other certain 
*anfideration, as for the building of /ome bridge, or 
Mamending of highways, or for the education or alimen- 
"lation of ſome perſon, or maintaining him at ſtudy, or 

for the relief of the poor, or for the repairing of the 


e urch, 
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ods ; and it was admitted by the council for the executor, U ] 
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cher pied and determined in the 

4 church, or fot other like "uſes : in theſe caſes the legt 
is not void, albeit no quantity«be expreſſed : for 
4 much is underſtood to be difpoſed of as may fatisfy 
* anſwer that purpoſe whereunto it is appointed,” *' 


[ 607 ] If the teſtator has deſcribed ſuch houſhold goods ag 
| ſufficient, and the executor does not controvert that th 
are ſuch houſehold goods ; can any thing be ſtronger, t 
that the. teſtator intended they ſhould be applied, at 
events, towards ſatisfying the annuities as far as. 
will go? 2257/7 1 21% f f. 
FThe words Hereunto annex, muſt be conſtrued as if 
had faid, which I intend to annex to my will, for 
could not eo inffante deviſe the houſehold goods, and dire 
a ſchedule to be taken; but the legacy mult precede, and 
the-ſame thing as if the had given them at once by way 


The other point deſerves to be conſidered; whether 
there ſhould be a deficiency of the houſehold goods, to fati 
fy the annuities) the executor muſt not make it good e 
of the perſonal eſtate? - - | 


| See the firſt part of the will, which directs the copyhol 
lands, &, to ſtand charged with ſuch deficiency. It 

lain that there are ſome legacies the teſtator intended 
copyhold eſtate, &c. ſhould make good, if the perſonal f 
ſhort. All the legacies except a month's wages to her ſe 
yants, and theſe annuities are, ſpecific legacies. 


When the teſtatrix mentions legacies in general, W 
means that all legacies, which could not find a ſufficiel 
fund out of the perſonal eſtate to be ſatisfied, ſhould Wl 
thrown upon the copyhold eftate, &c. f 


As to the deviſe to the ſervants, as the teſtatrix had giv 
a month's wages, or a month's warning, nothing mig 
have become due by way of legacy, for the ſervants mig; 
have been turned away, and then the month's warns 
would haye been a debt, and not a legacy, and therefo | 
ſhe could have nothing material in her contemplation, Ol 
any other legacy, beſides the annuities which ſhe could i 
tend to charge in this manner on her copy hold eſtate. 
1 z 6 " 


The eſſential rule in all theſe caſes is, that as long as i 
Fund itſelf exiſts upon which the legacy is charged, thou 
it devolves either upon the heir or executor, yet they ta 
it ſubject to the charge, 8 
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His lard{hip decreed the houſehold- goods in the hands of 
L executor, to be applied towards ſatisfying the annuities, 
i thoſe were not ſufficient, the reſidue of the perſonal 
he to be applied for that purpoſe ; and if there ſhould 
fill a deficiency, to be made good out the copyhold 
s, &c. | 


at the 

by t eman verſus Aſhdown, June 18, 1743- A rehearing. [ 608 I 

A HE ſingle point here was, Whether a judgment cre- G $40 
ditor ſhall have the whole real aſſets (deſcended upon 15% Hard- 


» heir of the conuſor) ſold to ſatisfy his debt, or only a wicke, being of 
wiety, being obliged to come into this court to ſet aſide a the ſame opini- 


on he was at 
zudulent CONVEYANCE, the former hear- 


This clauſe was heard the 8th of December 1742, and ih: deter he 
chancellor was then of opinion that only a moiety of made on the 8th 


te real aſſets ſhould be ſold. - — 


Mr. attorney-general was council for the heir at law and 

mcutor, The ſtatute of Weſtminſter, he ſaid, which 
es the elegit, means no more than to give the judgment- 4 
Wieditor an election to come upon the lands of conuſor for 4 
Wine moiety of his debt, and as to the other moiety, upon 


ho perſonal eſtate of the conuſor. The preſent defendant | 
od bound no otherwiſe than as terretenant. Suppoſe this A 
E the cale of a mortgages, would the court do it to his 
my Weudice ? if the court would not do it in that caſe, why 


a they do it againſt an heir at law? 


he caſes cited on the other ſide do not come up to the 
e purpoſe, the firſt caſe was Compton verſus Pigot, 
ore lord Harcourt the 14th of December 1711. . 


N There a bill was brought by a judgment creditor againſt 
. gecutor and the heir at law, to have the perſonal eſtate 
A. 175 firſt, and if not ſufficient, then the real eſtate to 
The words of the decree there, to have the whole real 
its ſold /7able to the judgment, may admit of this doubt, 
eher the decree does not canfine it to ſuch aſſets as are 
Wy able to the judgment, and not to all aſſets deſcended 
on the heir. | 
le cited two caſes as in point for the defendant in lord 
ancellor King's time, Harvey verſus Woodhouſe, Octo- 
& 30, 1730, and Fiſh verſ#s Burdos, the February 
eins. 
i | Lord 


626 Cuaſes argued and determined in the 
Lord Chancellor. Had it not beeh for the cf. 
Compton verſas Pigot, I ſhould have thought it very cle 
for the heir at law. | 


[ 60g ] . The judgment affects the land as it is bound by tl 
judgment: equity follows the law in this caſe, and as 

the plaintiff can extend only a moiety there, he ſhall ha 
no more here. It appears to me in this light; ſuppoſe 
was in the caſe '6f a bond-creditor, he might have an a0 
tion of debt. againſt the heir, and judgment againſt hit 
upon aſſets deſcended ; and this he is intitled to at cor 
mon law, for it is the debt of the heir, and the action 
in the debet & detinet, but againſt the executor only in: 
detinet, and the heir can diſcharge himſelf no otherwi 
than by pleading riens per deſcent. But if a judgme 
was obtained agairiſt the aticeſtor, a ſcire Facias could ng 
—_ be brought agaifiſt the Heir, becauſe at common law t 
heir was not bound; and there is no inſtance before t 

ſtatute of Weſtminſter, of a ſcire facias brought ag 

the heir on ſuch judgment obtained againſt the anceſtor. 


There is nd doubt but if it had continued à bond, t 
whole aſſets would have bee liable in the hands of t 
heir: but before the ſtatute of Weſtmitiſter there was 
remedy againſt the anceſtor in his lifetime upon a judg 
ment, on his land: and it is that ſtatute ſubjects « 

. moiety thereof to the judgment-creditor. The conſe 
quence of this is, that notwithſtdnding the anceſtor is dead 
if the land comes into the hands of the heir or putchaſet 
it comes equally bound. In what right then is the ſc 
Facias brought againſt the heir or purchaſer? Why on 
as terre tenants, and by virtue of the ſtatute. 


I thought of the objection myſelf, that a bond-credite 
would be in a better condition than a judgment-credito 
and ſo he is. 


— hone, For as ſoon as the bond debt is turned into a judgme 
8 it is extinct againſt the anceſtor, and the creditor cannc 


the creditor in the lifetime of the anceſtor bring any action upon th 


cannot in the bond; can he then bring an action agaitiſt the heit after 
lifetime of the 


anceſtor bring is Entirely extinct ? Bur ſtill he obtains 4 great advantag 
any action upon by a judgment, as it gives him an opportunity of bindin 
the bond, oor the land immediately, and likewiſe gives him a preferen 


againſt the heir - 
— — is intirely over all other bond-creditors 


extinct; but he | ; : . 2 

ſtill obtains a great advantage, as the judgment binds the land, and gives him the preference 

all bond creditots. 
An 


' Timie of Lord Chancellor Hardwicke. 627 
afo | knd therefore the creditor prefers this real advantage to | . 
* ygeecarious one of aſſets, deſcending upon the heir after 
we death of the anceſtor. N , 


Ichs is the caſe at law, What is there in equity to [ 610 
Miter his caſe? Why, nothing more than to accelerate the A court of 
uyment, by directing a ſale of the moiety, and not let equity will not 
judgment - ereditor wait till he has been paid out of the ene, Juds- 


J 
in ants and profits: but equity cannot change the right of 10 wait till he 
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t hi parties. | * Wo | 
TEL - +51 2404 k 281 5 | 7 L F* u N 
con; {+  Villacederatethe payment by direfting a fale, 
10n . | | 1 
in 1 to the caſe of Piggot verſus Compton, perhaps it 
erw ; not conſidered ſufficiently ; or beſides, a moiety in "1 
gmeint caſe, when ſold, might perhaps be enough to dif. 1 
Id nage the judgment. N N 5 J | 
Sy The decree was affirmed ; and the depoſit ordered to be A 
. Wkivered to the defendant, | 36. Dal | | 
r i 
% Sturt verſus Melliſh, July 13, 1743. ces nate ; 
; h 3.235 * | g 
of t ORD Chancellor. This cauſe has taken up more The caſe being "if 
vas time than the court could well ſpare, but I was wil- very much en- . 
judge to hear fuch an entangled affair, that I might not e tranfactiont i 
s it to a' maſter, if jt could be avoided. of long ſtand- J 
cone. * . ing, the court FF 
Ve rather to diſmiſs the bill, and leave the plaintiff to his action at law, than direct an #1 
# unt before the maſter, | | | 
haſei © | i 
ſei do not ſee that more papers or more letters can be laid 9 


oni ere à maſter than are already before me. The plain- 
W's bill is not for a general account, but for a particular 
and. One of the two conhezimentos received by 
I Real was under a letter of attorney from Mr. Sturt, 
Ihe ſecond is a demand of three other orders, or army 
Nentures, or folhas, as they are called in Portugal. 


The matter for the conſideration of the court is, whe- 
ange there has been a ſatisfaction made by Villa Real in his 


, th ſfime, or whether the long acquieſcence of the plaintiff, 
5 Id the ſtatute of limitations, is a bar to his demand on 
5 Fr ie defendant, as repreſentative of Villa Real. | 


The firſt queſtion is, Whether the court ought to de- 
tt there has been a ſatisfaction of theſe two demands, or 
liter of them ? Secandly, Whether theſe demands are 
med by the ſtatute? 


Voz. II. (4M There 


* 


628 Cuſes argued and determined in the 
[ 611 ] 7 There was an accoont ſtated between the plaintiff 3 


illa Real on the 27th of September 1721, and à con 
derable debt was due from Sturt to Villa Real. 


A letter of attorney was executed by the plaintif 
Villa Real the next day, conſtituting him his ſufficient 4 
torney to recover in twenty-three milliotis of mill.re, 
three thouſand dollars, and three folhas. 


I cannot preſume, m ſuch ſolemn tranſactiong in 
ting, that the plaintiff would, under his hand, have 2 
knowledged that he had a counter obligation from Vi 
Real, if he had not really ſuch counter ſecurity, thou 
it is not forth coming now ; but as Mr. Sturt ſwears t 
he has no ſuch counter obligation, unleſs I could find o 

ome way of Clearing up this matter, it is a ſtrong obje 

tion againſt ſending it to an account. From the year 172 
to the year 1730, when Villa Real died, there is no e 
dence of the plaintiff's making any demand upon hi 
for the two conhezimentos, though he made other deman 
of a very ſmall amqunt, which is a yery material circun 
ſtance in favour of Villa Real. | | 


LEY 


A merchant's If the plaintiff has a mind to clear up this affair, vl 


copy-book of does he not produce big copy-book of letters, which 
allowed to 1 merchants keep, and which have been allowed to be te 


read, Where a in evidence in this court, where the perſon who has 
perſon who has original letters refuſes to produce them. 


| the original let- 
if ters refuſes to 


= produce them. 


It is extremely material, that there is no demand of t 
conhezimentos, or any part thereof, ng all this time 
but the plaintiff even acquieſced under Mr. Villa Rez 
refuſing to anſwer ſo ſmall a ſum as 2000 mill. res, witl 
| out any complaint, or expoſtulating upon it. 80 it ret 

till both Villa Real and the plaintiff came into England 
| and now a demand is made, after the death of Mr. Vi 
Real, upon his executors, who are not fo capable of cle: 
ing up this affair of the two conhezimentos, &c. as M 
Villa Real would have been in his lifetime. 
| 


| From the evidence I have heard, if nothing more w 
| before me, and the preſumption from circumſtances, 
| ö ſhould have been of opinion, that the plaintiff would ha 
| been barred of the account he demands; for beſides tl 
| length of time, which is a ſtrong argument in favour 
Þ the defendant, the counter ſecurity or obligation is K 
| the letters likewiſe are loſt, and no copies of them ha 
| been produced by the plaintiff; then how is it poſſible | 


* 


Timt of Lord Chancellor Hardwicke. 629 
m account? and therefore the plaintiff's own acqui- | 
ce from 1722, to 1736, is a preſumptive ſatisfaction. 612 ] 
Aman verſus Sherman, 2 Vern. 276: is a material caſe, | 


of regard to length of time; and alſo as to accounts cur- 
nt between merchants *, | 


Cppoſing there were not all the objections ariſing from 

þ plaintiff's contradicting himſelf; and the courſe of the 

dence, yet I ſhould, be of opinion, that the ſtatute of 
tations would be a bar to the plaintiff's demands. 


The firſt 3 is, Whether this caſe is at all within 9 ö 
be ſtatute of 21 Fac. c. 16? and whether it ought not to s 
conſidered as a truſt in equity, as the plaintiff's council 7 
jſt ? ; ? | 
[agree, if it ls a truſt, it would not be within the ſta- A truſt is where 4 
je, but there is no colour to call it fo here; for a truſt is neee A 
ere there is ſuch a confidence between parties, that no tween parties 4 
Pon at law will lie, but is merely a caſe for the confide- that no action £1 
tion of this court; and every bailment might as well be 2 4 
to be a truſt as this. ns _ rm — A 
| 24 ratiou o Uulty. - 
The next queſtion is, if it is not a truſt, Whether it "HT 9 
within the exception, as between merchant and mer- | 110 
unt, their factors and ſervatts ? ſe. 3. of the ſtatute, El 
And be it enacted, that all actions of treſpaſs, &c. all 4 


actions of account, other than ſuch accounts as con- | 
ern the trade of merchandize between metchint and ; 
merchant, their factors and ſervants, ſhall be com- [1 
Emenced and ſued within fix years next after the cauſe ot J 
uch actions or ſuits, and not after.“ g 


It has been ſaid, that though Mr. Villa Real was not a 

Mchant, yet the plaintiff plainly was. But does the Tranfaftions 
action in the preſent caſe at all concern the trade of with a foreizn 
grchandize ? I am of opinion it does not; for theſe are CN bn 
ay tranſactions with the king of P ortugal, and the g- not concern the 
aument of Portugal; and are like tranſactions here with m_—_— mer- 
r victualling office, and other offices of the government. — 

tis not the dealing of a merchant with any other perion, 

Mich will make that perſon a trader within the meaning 

C this ſtatute. 


e 


* — - 
Fu _ 
_ 


"UE COS — 1 e Rr 


* Though length of time is no bar betwixt merchant and merchant, yet 
pialings betwixt them have ceaſed for ſeveral years, and one of them 
e, and the ſurviving merchant brings a bill for an account, the court will 
decree an account, but leave the plaintiff to his remedy at law. 2 Vern, 


Is. Sherman verſus Sherman. 


4M 2 Suppoſe 


638 
618 ] 


etter of at- 
torney from 
one merchant 
to 4 * to 

in debts, 
it not make 
the perſon fo 
deputed a mer- 
chant within 
the exception 
of 21 Jac, 1, 


| Real being then in England likewiſe ; and the plaintif 


his action within ſix years from that time. 


Caſes urgusd und determined in the | 
Suppoſe a - inerchant, who has debts owing him, vin 
another merchant a letter of attorney to get in thoſe debt 
ſuch a tranſaction will not make ſuch a perſon ſo deputet 
a merchant within the exception, no more than if he h. 
given that letter of attorney to a perſon not a merchant, 
Then the next queſtion} will be, Whether this of 
is not within 4 Ann. c. 16} for the amendment of t, 
law? I own, I was at firſt doubtful ; but, upon conſide 
ration, am of opinion, that it is not within the clauſes « 
that ſtatute. Vide Prec. in Chan. * Lockey verſus Locks 
304. FO | 
When theſe contracts were made, the plaintiff was 
Portugal; in 1729, returned into England, Mr. Vi 


afterwards returned to Portugal. 


Conſider this then under the proviſo of 21 Fac. 1. ſ⸗ 
7. Provided, and that if any perſon that is or ſhall b 
* intitled to any ſuch action of accounts, &c. be, or ſha 
<< be, at the time of any ſuch cauſe of action given or ac 
<< crued, within the age of twenty-one years, feme-covertif 
non compos mentis, impriſoned, or beyond the ſeas, tha 
then ſuch perſon ſhall be at liberty to bring the ſame ac 
« tions, ſo as they take the ſame within ſuch times as be 
-< fore limited, after their coming to, or being of full age 
« difcovert, of ſane memory, at large, and returne 
From beyond the ſeas, as other perſons, having no ſucl 
c ;mpediment, ſhould have done.” 


The plaintiff in this caſe having been in England afte 
both theſe demands had accrued, he ought to have, brough 


Conſider the ſtatute of queen Ann. ſect. 19. Be it fur: 
ther enacted, © That if any perſon, againſt whom the 


If a perſon receives the profits of an infant's eſtate, and fix years ake 
his coming of age, he brings a bill for an account, the ſtatute of limitatio 
is as much a bar to ſuch a ſuit, as if he had brought an action of account 
common law ; for this receipt of the profits of an infant's eſtate is not ſuc} 
a truſt, as being a creature of the court of equity, the ſtatute ſhall be no ba 
to ; for he might have had his action of account againſt him at law ; and 
therefore no neceſſity to come into this court for the account: for the res 
ſon why bills of account are brought here, is from the nature of the d 
mand, and that they may have a diſcovery of books, papers, and bh 
pry oath, for the more eaſy taking the acconnt, which cannot be 
well done at law; but if th& infant lies by for fix youre after he comes 0 
age, as he is barred of his actioh of account at law, ſo ſhall he be of his 4 
medy in this court, and there is no ſort of difference ia reaſon between tnt 
ewo caſes. Lockey and Lockey . * ha 


Time of Lord Chancellor Hardwicke. 

s (hallbe any cauſe of action of treſpaſs, &c. or ot action 
«of account, &c. be, or ſhall be, at the time of any ſuch 
wauſe'of ſuit or action given, &c. beyond the ſeas, that 
nnen ſuch perſon who is or ſhall be intitled to any ſuch 
« fyit or action, ſhall be at liberty to bring the ſaid action 
6 zgainſt any ſuch perſon, after their return from beyond 
the ſeas, ſo as they take the ſame, after their return 
# from beyond the ſeas, within ſuch times as are reſpec- 
$tively limited for the bringing of the ſaid actions be- 
| fore by this act, and by the faid other act made in 21 
Ja. I.“ 3 


tis laſt act, in reſpect to the debtor's being 
when the cauſe of action accrues,, as he had by the former 
A, in reſpe& to his being beyond ſea himſelf. 


[ agree with the plaintiff's council, that theſe ſtatutes 
guſt be ſo conſidered, as if the clauſes in the laſt had ſtood 
moinally in the ſtatute of king James. What is the ſav- 
ng there? Why, that if any perſon is beyond ſea at the 
ine of the cauſe of action, he ſhall be at liberty to bring the 
ame action when returned from beyond the ſeas, ſo as, &c. 
Therefore this muſt be a perſon abſent at the time the ac- 
bon accrued ; for if he was not beyond ſea then, he is out 
the ſaving of this ſtatute. 


The ſtatute of 4 & 5 Ann. fays, if a debtor be beyond 
at the time, &c. that ſuch perſon, who ſhall be intitled 
bſuch fait, ſhall be at li to bring, &c. ſo as they take 
te fame after their return from beyond ſeas, &c. within 
x years, Within ſix years after what? Why, after the 
um of the debtor, which is the natural and only con- 
duchon of the words, after their return. 


The plaintiff's own privilege was gone, for he was re- 
med into England; and taking it that this action accru- 
tom the execution of the contract; why, then from 
being returned into the kingdom the time will run, un- 
bs he takes the advantage of his debtor's being out of the 
Wnedom ; and the plaintiff's going abroad again will give 
im no privilege whatſoever : for that was gone by his 
— once returned to the kingdom, after cauſe of action 
crued. | 


Suppoſe 


637 


The. creditor here has the ſame privilege given him by The creditor, 
beyond ſea by 4 Anne, has 


6144 


the ſame privi- 


lege on the 


Wior's being beyond ſea, as he had by the ſtatute of James, on his being beyond ſea himſelfs 


Theſe ſtatutes 
muſt be ſo con- 
ſidered as if the 
clauſes in the 
laſt had ſtood 
originally in 


the firſt, 


Where a credi- 
tor who has 
been out of the 
kingdom re- 
turns, the time 
will run, and 
his going 
abroad _ 
will give him 
no privilege, 
for that was 
gone, by his 


having once returned after cauſe of action accrued, 
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632 Caſes argued and determined in the 


: [ 615 ] As this caſe is very much intangled, though the ej 


Suppoſe a creditor, both of non-ſane memory, and d 
of the kingdom, comes into the kingdom, and then got 
out of the kingdom, his non- ſane memory continyy 
why, his privilege, as to being out, is gone; and his pri 
vilege, as to non- ſane, will begin from the time he retum 
to his ſenſes. So here the plaintiff had a double privilege 
but by being in the kingdom after the cauſe of action ht 
accrued, and not bringing any, though he went out of t 
kingdom again, his privilege is gone, as much as if heh 
been in the kingdom the whole ſix years; fo likewiſe, th 
debtor having returned to the kingdom, and the plainti 
bringing no action againſt him within the ſix years, thi 
privilege is likewiſe gone; notwithſtanding the plaintiff y 
out of the kingdom himſelf. | 


dence is not quite poſitive, yet it is fufficient to juſtify m 
in diſmiſſing the plaintiff*s bill, rather than to direct an ac 
count, where, after a long litigation, it may come back agzir 
upon the very ſame points, as in all probability there wi 
be no new light before the maſter, and therefore I will diſ 
miſs it without coſts : but if the plaintiff ſhould have 
mind to bring an action at law upon the promiſe pretended 
to be made by Villa Real, with regard to the three folhas 
I will direct, that the time which has run during the pen 
dency of this ſuit, ſhall not be taken advantage of at law, 


Cart Haus verſus Hand, July 13, 1743. 


The oo - APRIL Hoſier, in his abſence, employed ont 
in the original Biſhop to manage his affairs, and gave him a letter o 
cauſe, examin- attorney for that purpoſe ; after Hoſſer's death, ſevera 
9 ſuits were brought againſt Biſhop, who employed Hand 
his father's the attorney to defend him, who, by that means, became 
_—_ bin poſſeſſed of ſeveral papers and writings belonging to Hoſier 
of rexivor, and the original bill was brought by Haws, the father of the 
became a party preſent plaintiff, who was adminiſtrator to Hoſier, fot 
; 910400 agg theſe writings, and examined his ſon, who was a materi 
ualiſy him Witneſs to the merits of the cauſe, pending this fuit ; Haw 
from being an the father dies, and Haws the ſon, by this means become 
—. intereſted in Hoſier's perſonal eſtate, by being left executo 
under the will of his father, and by having taken out ad 

miniſtration de bonis non to Hoſier, and brings on thi! 


cauſe now by bill of revivor. 


An objection was taken by the defendant's council tt 
reading his evidence, as he is now a party intereſted ; 7 


pbe read. 


4 


8 


1743: 


HE queſtion in this cauſe aroſe upon 


Time of Lord Chancellor Hardwicke. 


+ lord chancellor at firſt thought it a proper objection; 
uſe the plaintiff, by his own act of taki 
ein de bonis non ta Hoſier, has diſqu 
being an evidence; but upon the authority of Goſs 
Trey, 2 Fern. 699. * which is in point, as to ad- 
ug the evidence, notwithſtanding his becoming inte- 
ea che chancellor allowed the depoſition of the plaintiff 


ng out admint- 


ified himſelf 


ba x | 1 | others verſus Graydon and others, July I6, 
the following 


« Rene Badoyin, by will dated the 22d of June 1727, 
did conſtitute his nephew Gabriel Tahourdin, and three 


executors ; and, among ſeveral bequeſts, gave 


15000. $outh-Sea ſtock to his executors, in truſt to pay 
the yearly dividends and profits thereof to his brother 
# Claude Badouin, during his natural life, and from and 
8 after his death, in truſt to pay the faid 1500. South- 
dea ſtock, among the ſeven children of his nephew Ga- 
# briel Tahourdin, in the manner and proportion therein 
hy irectęed and appointed concerning ooo. South- 
dea ſtock, by him herein after deviſed, to and for the 
# uſe and benefit of the ſaid ſeven children of Gabriel 
# Tahourdin ; and did thereby alſo give to his ſaid execu- 
tors 7000/7. South-Sea ſtock, in truſt to transfer tool. 
thereof to each of the ſeven children of his ſaid nephew 
Gabriel Tahourdin ; to wit, Elizabeth, Gabriel, Mary, 
Rene, Dorothy, Peter, Caſſandra, at their reſpective 
bages of twenty-one years, or days of marriage, they mar- 
Hing with the conſent of the ou Gabriel Tabourdin the 
father, or his executors, or the 
® them, to be teſtified by their ſubſcribing their names to 
"the marriage-articles, or ſettlement of th 
"as witneſſes, or by being parties thereto, and executing the 
LJame and in caſe any of the ſaid children ſpauld die be- 
fore twenty-one, or ſhould marry without conſent as 
aforeſaid, then, and in ſuch caſe, his will was, that the 
* ſhare or ſhares in the fard 70Qol. of ſuch child or chil- 
Fdren as ſhould die, or marry without conſent as aforeſaid, 


urvivors or ſurvivor of 


e ſaid children, 


7 


ä 


— 


r 


One examined as a wie. when dikmeretted, afterwards becomes 


leo the eſtate in queſtion, his depoſition ſhall be read, Goſs verſus 
| &« ſhould 
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Casz 343. 


Where there is 
a condition an- 
nexed by a will 
to a deviſe of 
real or perſonal 
eſtate, and no 
notice required 
to be given, 
unleſs the lega- 
tees perform 
the condition, 
they cannot be 
intitled, and 
where there is 
a deviſe Over, A 
forfeiture eu- 
curs, 
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the produce of the ſtock in the father's hands cannot ma 


dy his fiſter Caſſandra's, or his brother Peter's marriage 


— 


Caſes argued and determined in the 


& ſhould go and be transferred, ſhare and ſhare alit 
& the others of the ſaid ſeven children, at Pwonty-on, 


<< marriage, with conſent as aforeſaid; and did thereby 
<« rect, that his — a Gai T ahourdin ſhould rece; 
<< and enjoy to his own uſe the yearly dividends and pre 
<< fits of the reſpective proportions of his ſaid ſeven ch; 
** dren, in the faid 7000/. until their age of twenty., 
or marriage as aforeſaid.” 


The teſtator died ſoon after; his brother is likewi 
dead, and Gabriel Tahourdin, the nephew of the teſtato 
is dead; Caſſandra married the defendant Graydon, Jul 
25, 1740, without conſent ; and Peter married the day 
ter without conſent ; Gabriel, junior, arrived at his age 
twenty-one, but died before the forfeitures were incurre 


_ The bill is brought by the perſons who have. marti 
the other children of Gabriel Tahourdin the elder, wi 
conſent, to be let into their reſpective ſhares forfeited: 
Caſſandra and Peter. | | 


Mr. folicitor-general council for. the. plaintiff. O 
point made by the defendants in their anſwer is, that t 
executors may ſtill conſent : but he ſaid, the caſe of F 
verſus Porter, 1 Ventr. 199. was directly contrary ; for 
the- time of the marriage only, the conſent mult be give 
becauſe then it muſt immediately go over to the othe 
children, if without conſent ; ſo that the executors, upo 
conſenting afterwards, cannot bring a bill to take it fro: 
the other children. | 


Wrotteſley verſus Wrotteſley, June 1, x 743. Vide an 
de. is almoſt in point; but befides, the executors do nd 
y that they approve of it now, | 


From the moment of the children's marrying, with con 
fent, or arrival at twenty-one, they are intitled to the c 
pital, and then there is an end of the dividends ; fo 


4 fund for the benefit of the children, as part of his 2 
ſonal eſtate; nor will the defendants be intitled to a nat 
of this produce; for this was certainly given only in IK 
of maintenance, and from the death of the father, the 

tereſt muſt follow the ſame fate with the capital. 


Mr. attorney-general, council for Peter Tahourdin. 
Th 


Time of Lord Chancellor Hardwicke. 
te ſecond was by Peter, 


ye forfeited their ſhares in the 1 500. and 7oool. South- 
ba ſtock. 


jot ? of 


There is a fact which the gentlemen on the other fide 
we induſtriouſly omitted; videlicet, that the executors 
bd not give him any notice of the condition; and though it 
ws determined in Fry verſus Porter, not to be ty, 

that was, becauſe the real ęſftate was forfeited, and 
te law ſays there, it is not neceffary ; and therefore, in 
tat caſe, a perſon muſt bring himſelf within the terms : 
kt I do not recollect it has ever been determined ſo, 
there perſonal eſtate has come in queſtion ; for then it is 


arrie the nature of a legacy, and muſt be governed by rules 
wi the civil law: where the whole veſts in the executors, 
ed b ought to give notice; for where there are legacies in 


will, they are bound to pay them, though not demanded. 


Mr. Brown on the ſame fide, The words manner and 
portion in the firſt clauſe may Have another conſtruction 
un to extend in genera 
mſtrued to any other ſenſe, the court will incline to it, as 
neitures are not favoured, and that the teſtator did not 
nend to involve the 1500. with the 7000/7. 


lle argued that Gabriel Tahourdin's, though it was a 
ntingent intereſt in theſe forfeitures, yet was tranſmiffible 
lis repreſentatives, as he lived to be twenty-one, for a 
Ability is aſſignable in equity, and the defendants in 
kt light are intitled : for there is no caſe that makes it 
zefſary for the perſon, who has a contingent intereſt, to 
lying when it takes place, Vide King verſus Withers, 
nan lord Talbot's time 117. Corbet verſus Palmer, 


h Feb. 1734. and Pinbury verſus Elkin, 1 P. Wns. 563. 


Did thereby alſo give to his executors 7oool. South-Sea 
h in truſt to transfer 1000l. South-Sea ftock to each of 
t ſeven children at their reſpective ages of twenty-one 
bo days of marriage, they marrying with the conſent- 
h Vc | 


As this is given payable at a future time, theſe two dif- 
Wor, II. 4 N 


The firſt marriage without conſent was by Caffandra, 


leis infiſted by the plaintiffs, that Caſſandra and Peter 


The queſtion on is, Whether Peter has forfeited or. 


th clauſes ; and if it can be 


ſent periods muſt be eonfidered ſeparately, and relate only 
to 
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| [ 619 ] 


Caſts argued and determined in is 
to the transfer either at twenty-qne, if that happened rg 
or on the day of marriage, if that happened ſirſt: an 
though there is a marriage without conſent, yet it 15 pa 
able at twenty-one afterwards, if they live to arrive 
that age. | | 4 

Mr. Chute for Mrs. Caſſandra Graydon. This is 
mere legacy, and not given by way of portion, for th 
teſtator was not obliged by a debt of nature to provide fe 
them: and therefore ought to be governed by the rules « 
the civil law, which diſcourages forfeityres, eſpecially wit 
a the 1500“. to which there is no forteity 
annex ) 


= LEES 


Mr. folicitor-general in reply faid, that the words man 
ner and proportion have two different conſtryRions, an 
the word proportion relates to the ſhares both in the 1500 
and the 7oool. and the word manner relates to the tim 
when it becomes payable, viz. the arriving at twenty-o 
and the marriage wth conſent, according to the rule th; 
verba relata ineffe videntur, . 


As to what has been inſiſted on with relation to Gabrie 
junior, that a ſhare in the fortunes forfeited by Peter: 
Caſſandra veſted in his repreſentatives ; 


It is impoſſible it could take place, for Caſſandra an 
Peter both married before twenty-one without conſen 
and on ſuch marriage it is given over immediately; ſo tha 
their fortunes were forfeited before the time cf veſti 
came, and are therefore abſolutely gone, 


Lord Chancellor. Several queſtions have been made 
the bar. Firſt, Whether there is any forfeiture at all 
Secondly, What will be the extent of it ? Thirdly, Wh 
ſhares 25 parties elaiming under the forfeiture are to take 


Now, as to the firft, it is extremely plain there is a foi 
feiture incurred by a marriage without conſent, or other 
wiſe this caſe would not be conſiſtent with the reſt of thi 
caſes on this head. The only excuſe attempted to be mac 
is, that the defendants had no notice of the condition in i 
will of Badouin. | { 

I ſhall lay this out of the caſe ; for where there is a conf 
dition annexed by a will to deviſe of real or perſonal eſtati 
and no notice required to be given, nor any perſon oblige 


to give notice, there the legatees muſt perform the cone 
tion, or cannot be intitled ; and if they do not, whe 


F =® 


f 
2 
4 
4 


is 4 deviſe over, a forfeiture incurs; Nor in the rea- 
af the thing, do I fee any difference at all between real 
al eſtate : and therefore where nobody is bound 
peive notice, the parties muſt themſelves take notice. It 
pid, the exetitors ſhould have given notice, but the teſ- 
wor has laid no ſuch — — upon them, neither do 

r the executors take any beneficial intereſt, whether the con- 
non be performed or broken. | 


is re ſecond queſtion is, What will be the extent of the 
i eure? whether the forfeitures are confined only to the 


$not quite ſo clear, but I am however of opinion, that 
man be forfeiture extends to both: nor can I make any other 
| anWMfoſtrution, without contradicting the teſtator's own in- 
tion, — making the court contradict themſelves. For 
tim e teſtator's putting the two ſums in different clauſes,was on 
kcount of the gift of the produce of the 1 $00). ſtgek to his 
kother during his life, or otherwiſe he would have thrown 
he whole into one clauſe. The original proportion would 
hve been a diviſion into ſevenths, but is different when 
me, or two, or more of the deviſees marry without con- 
jat, and therefore the propprtions ariſe, and are to be re- [ 629 J 
plated by the ſeveral contingencies as they happen. The 
a and manner as has been rightly argued, takes in every 
lung. 
rain conditions and reſtrictions, and to C. in forma præ- — 4 4 4 
la, this will take in every condition and inden in dong! 42 
le preceding limitation to B. this expreſſion may be found — 14 — 
 conveyances even to this day, but very commonly in ad- — will 
Mtances to copyholds. | take in every 


The third 1 will be, What are the ſhares and — 2 


5 . ir . Fn. © 
vl . en parties claiming under this forfei N 
thei 


Wy. Mrs. Caſſandra Graydon was married on the 25th of 
uy, and Peter the next day, It is inſiſted by Peter's 
n il il, that he is intitled to a ſhare in Caſſandra's forfei- 

r. It would be very extraordinary that Peter, by mar- 
ig toithout conſent, ſhould forfeit his own fortune, yet 
Wk advantage of the very ſame offence in his ſiſter which 
Wi had committed himſelf. 


WT See the clauſe in the will beginning with, and in cafe 
" f the ſaid children ſhould dic, c. the ſhare or 


, Ce. 
| sNs. What 
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wool. or by relation extend to the 1500“. likewiſe ? This 2255 


Suppoſe an eſtate be limited to one for life, and to B. on To obe for life; 


. 
— Tz 3 ON IIS , 


633 "Caſes urgued and determined in the + 

” „What is the meaning of the words. hare or Hare 
Why, the whole that the children ſhould be intitled to, a 
well the original as the contingent portions ſhall go and b 
transferred, &c. and this brings it to the caſe of Mr: Ben 
dyſh and Wrotteſley verſus Wrotteſley, where I deter 
muned in the ſame manner on the word portion, which ; 
mot at all more general than the word hare in the preſe 

e. 


And did thereby alſo give to his ſaid executors, &c 

- ©. in truſt to transfer, &c. to be at their reſpective ages o 
* twenty-one years, or days of marriage, they marrying 
& with the conſent, &.. 15 


It is faid this is a condition not annexed to the age of 
twenty-one, but confined to the day of marriage only, By 
if they manry without conſent before twenty-one, the con 
dition ts broke; and it was the intention of the teſtator 
that there ſhould be no new time which ſhould ariſe, bu 
the legacy to be abſolutely gone. Therefore, this making 
a forfeiture of the whole avoids the abſurd conſtruction 
that they may take advantage of the very ſame breach ol 
condition which they have been guilty of themſelves. 


- 
f 621 } 4s tothe point relating to Gabriel, I am of opinion, 2 

Where either he attained his age of 2 that it veſted in him 

real or perſonal notwithſtanding he died before the contingency of hi 

eſtate 1s given brother and ſiſter's marrying without conſent happened 

— and that and therefore his repreſentative is equally intitled to a ſharg 

contingency of the forfeiture with the other children, as that fact ha 
A taken place, and the dying before makes no difference; fo 

lifetime of the where either real or perſonal eſtate is given upon a contin 

y r gency, and that contingency does not take effect in they 

af ka. 4 his lifetime of the firſt deviſee, yet if real, his heir, if per 

executor will be ſonal, his executor will be intitled to it; for though in la 

| ies. a poſſibility is not aſſignable, yet in equity, where it is dont 
| * for a valuable conſideration, it has been held to be aſſign 
| able, and tranſmiſſible to the repreſentative of devilee 


Vide Higden verſus Williamſon, 3 P. Wis. 132. 


Lord chancellor declared Chauncey and his wife wen 
mtitled to one-fifth part of the portion ſo forfeited, W'eſte 
and his wife to another fifth, Small and Bis wife te 
another fifth, and one of the defendants, the executor 0 
Gabriel the younger, to another fifth. 


The ſhare of Gabriel under the will, his lordſhip ſaid 
muſk be divided into {x ſhares, and the forteiting childrer 
muſt take equally in this with the others. a 


= = =grgogors =” SHE. 
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% 17 Anon.“ J uly 21, 1743+. Re- bearing. + Carr 344. 
nd x decrees to account before a maſter, formerly there was A maſter in 
Ben ; Cadfe in it, that if there ſhould be any ſpecial matter, taking an ac- 


Arbing the account, the maſter might ſtate it ſpecially ; count may ſtate 


9 ſpecial matter, 


ich fit decrees now are drawn up without this clauſe, a though he has 
rele ter may ſtate ſpecial matter notwithflanding. J — 6 * 
the decree to do it. 


Paul ver ſus Birch, July 21, 1743, ſtood for judgment. C4 3465. 


WO perſons, who are now bankrupts, hired a ſhip Where a faQtor 


inti makes an a 
of the plaintiff at the rate of 48/7. a month, and exe- n 


ted a charty-party, by which the goods to be put on board hire of a ſhip 


ere made liable to the plaintiff : ſome merchants who live in m_ maſter 
2 e Weſt-Indies, loaded this ſhip with goods, and allowed n . 
u bankrupts, their factors, 90. a ton for the carriage. month, and not 
on the part of 

„ bu * merchants his principals, they are not liable, nor their goods put on board, to ſatisfy the 
aking lers demand; but they are liable to pay the factor the freight for the cargo; and as he 


w bound by the charter-party, which gave the maſter a ſpecific lien on the goods, he has 
net to be paid in the firſt place, before the aſſignees of the factor under a commiſſion af 
kukruptcy againſt him, who ftand only in the place of the bankrupt. 


The plaintiff inſiſts, that as the bankrupts are not able to 
isfy him the whole hire of the ſhip, that the merchants 
* liable to do it in reſpect of their goods, which are 
und by the charter-party. 


ned 

ſhar Lord Chancellor. Two queſtions ariſe in this caſe, the [ 6221 
t hat between the plaintiff and the aſſignees of the bankrupts; 

fo the ſecond between the plaintiff and the defendants the 

ntin rchants. As to the affignees, the queſtion is, Whether 

the e charter party is ſuch a ſpecific lien on the goods as to pay 

per e plaintiff, or whether the right is in the aſſignees, and 

a plaintiff ſhall come in only as a creditor ? 1 am of opi- 

dong en, that the right is in the plaintiff ; for as the bank- 

10 its themſelves are bound, of conſequence the aſſignees 


„ who ſtand in their place. 


But what ſeems to be of great conſequence to merchants 
general is, whether the cargo is further liable to make up 
& deficiency to the plaintiff upon what is due to him 
Ir freight, | 


firſt, Whether it is liable under the general law ef 
terchants ? 


As to the genert law, the cargo is, no doubt, liable to 


ky the freight, or the expence of carrying the goods. 
| What 


r eo ES 


— . — —- 


5 
1 
t; 
| 
: 


.Cafes drpuri aud determined in the 
What occaſions the difficulty is, that the 48“. « cc. 
' termed for the freight of the goods; but improperty, © 
is mather for the hire of the ſhip z the bankrupts being 
ill liberty to put in what maſter they pleaſed, and Alſo # 
+ ©, " mariners. I Molloy de jure maritime 496. ſec. 9. it 
aid, If a factor enter into a charter- party with a maſ 
| T or freightment, the contract obliges him : but if he lad. 
| & aboard 1 the goods, the principals and 1 
* lading are made liable, and not the factor, for t 
188 * freightment.”” Now the preſent caſe is ſtronger ; 
- bankrupts, the factors, enter into the contract for the h; 
of the ſhip, and the merchants enter into a contract on 
for the freight of the goods; and is like the caſe of 
. common carrier, where if a perſon loads his waggon, tl 
_.* goods are liable to pay him. 
I be next conſideration is, Whether the bankruy 
themſelves, by virtue of the charter-party, can bind t 
© _ ..___ © goods of the merchants to anſwer the Leight: I think no 
I 623 ]. The merchants are, no doubt, liable to pay the be 
rupts the freight, but it would be very hard to make t 
goods liable to ſatisfy the plaintiff's demand. Conſide 
what a factor is. Molloy, in the book juſt now cited 
paye 493: / . fays, A factor is a ſervant created by 
<< mer 's letters, and-taketh a kind of proviſion calle 
<< factorage ; ſuch perſons are bound to anſwer the lo 
which 1 by overpaſſing or exceeding their cor 
280 ©* miſſion ; but a Hurts Ferran or 9 4 Bu can onl 
« incur his maſter's diſpleaſure. 8 


If « fdr be- Where a factor becomes bankrupt, it has been held, 
comes bank- the merchant's goods are not mixed with his own, th 
rupt, and ei, hall go to the merchants. The bankrupts made an agree 
merchantsgoods 8⁰ 
are not mixed ment with the maſter on their own account, and not on 
Tun His, tem. part of the merchants, and therefore the merchants a 
fall have chem. not liable. Otherwiſe they would be in the hardeſt 
imaginable, for they would be liable to any private agree 
ment between the occupiers of a {hip, and the orig 
owners of it. 


Whoever lets A perſon that lets out his ſhip to hire, ought to take ca 
his 8 hire, that the hirer is a ſubſtantial man, and ſufficient to mak 
- 3 the hire; and it is his buſineſs to look into this, 
Kantial, for if he I the perſons who hire are not competent, the maſter m 
- be not compe- ſuffer for his neglect. Whatever hardſhip therefore m 
=_ ſuffer for de on one hand, to the perſon who Ls out to hire, . 


his aeglet. hardſhip is much greater on the other fide ; and what give 


F S 
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idditional weight to the merchants caſe is, the great con- 
wence this is to trade in general. | 


1 is faid that ſome of the defendants, the merchants, 
indebted go the bankrupts, and therefore they might 
un the goods to pay themſelves ; and that by the 
ter- party the plainti ſtands in the place of the factor, 
{ has the ſame lien on theſe goods. u aol 


1 fatter may detain goods to pay cuſtoms in any place, To pzycuſtome, 


rt or falvage, but more doubtful as to any other pretence, 2 ſalvage, a 
' I, Wiſeman verſus Vandeput,“ 2 Vern. 203. In —_ 
* Walker ver ſus Jackſon, July 22, 1743 N [ 624 ] 


HE queſtions in this cauſe aroſe out of the following Cas = 346. 

will of Beaupre Bell, who was indebted to the plain- The perfonal 

& upon. bond, and ſeiſed in fee of lands in Cambridge-'eftate under B.'s 
up, Norfolk, and Lincolnſhire, to the amount of 1500/4. will paſſed as a 


e, and poſſeſſed of a confderable perfonal eſtate, tothe xe 

J will that all my eſtate in the county of Lincoln, or a den de applied 
» ufficient part thereof, be ſold as ſoon as my executrixes in exoneration 
Ke i conveniently can, for the payment of my lawful debts * 
nfidq ad the legacies hereafter mentioned, the expence 


ene of my funeral, which I leave to their diſcretion : I give 
b Mrs. Emma Marſhall one annuity or yearly rent- 
charge of 2007. to be raiſed out of all my eſtate not 
e Jo bereafter otherwiſe engaged in the county of Norfolk, to 
OL de paid her half-yearly.“ 


Then he gives ſeveral ſpecific legacies and a miniature 
dure, and — prints to Emma Marthall. as 


* Laſtly, I appoint the aboye-mentioned Emma Mar- 
ſhall and Dorothy Beauprè joint executrixes of this my 
vill, written with my own hand this xoth of Decem- 
ts a ber 1740.“ | | 
On the 21ſt of —— 1741, the teſtator added theſs 
nas to his will: <4 And I give and deviſe to them all my 


nnn 


þ ; 9 +» * „ # . * * — 


nf 43 «+ 


e Ca” If A. being beyond ſea, configns to B. then in good eircum · 
tin London, and before the goody arrive, B. becomes a bankrupr, 
upon A. conGgns them to another, and the aſſignees of the comme 
pay relief and a diſcovery; and a trial at law is directed, whether fuck 
rm gament veſted a property in B. and a verdiA is found for the aſſignecs ; 
e m tquity will nat oblige them to come in as creditors, it being allowable 
uy means to prevent the goods coming into the hands of B. or the - 
Vide Wiſeman and Yandeput, 2 Vern. 20g. | 

| | ( perſonal 


644 . Cafes argued and determined in the 
c perſonal eſtate not herein before deviſed ; and then 
<< cuted it over again in the preſence of three witne 
« whoſe names appear under it.“ 

A bill has been brought by the plaintiff, and other bon 
creditors of the teſtator, againſt Mr. Jackſon, who marti 
Dorothy Beauprè, one of the executrixes, and like 
heir at law to the teſtator, and againſt Emma Marſhall t 

ng other executrix, to ſet forth the teſtator's perſonal ef 
n | poſſeſſed by them, and for adminiſtering of aſſets ſufficie 
| to pay the plaintiffs, and for the ſale of the Lincolnſhireeſta 


The principal queſtion was, Whether the perſonal « 
| ought, in favour of the heir at law, to be applied in « 
oneration of the real eſtate? 


| Lord Chancellor. That the perſanal eſtate is to be 2 

r plied for the payment of debts in the firſt place, is t 
general rule; and it is as certain that a teſtator cannot, 

[ 62 5 ] againſt his creditors, exempt the perſonal eſtate, B 
againſt the heir at law, or the deviſee of his real eſtate, 

_ ſubſtitute the real in the room of the perſonal eſta 

and charge the debts upon anather fund, which is not 

it's nature primarily liable. 


There are ſeveral different ways of giving real eſtate fu 
ject to his debts. A teſtator may do it by a deviſe of 
real eſtate for a term of years, in order to pay the debt 

or he may do it by way of charge, and let it deſcend up 
the heir at law: or he may do it by direction only, withc 
deviſing it over, But let him do jt by either of theſe th 
ways, Eo which doing it by way of charge is much 
ſtrongeſt) yet . them ſhew the real eſtate 1s to 
primarily applied. 


Though a rea For if a man deviſes his real eſtate by way of truſt, eil 
eſtate be de- to be fold for a term of years, or the inheritance to be ſo 


721 to 2 if he has done nothing to exempt the perſonal eſtate, 


dove no: ſhall be primarily liable, - 
thing to — 5 . 


the perſonal, it ſhall be primarily liable. 


Tenet ela: at The general rule of this court, though delivered ſom 
be firſt applied, times in one form, and ſometimes in another, is, that t 
— Ry are perſonal eſtate ſhall be applied, unleſs there be exprt 
er 8 words, or a plain intention of the teſtator, to exempt 4 
tention of the perſonal eſtate, or to give the perſonal eſtate as à ſpecific 

teftator, toex- gacy, for he may do this, as well as give the bulk of! 
empt it, or to a 8 
give it as a ſpe · ral ęſtate by way of ſpecific legacy. Therefore in | 
cific legacy. : 4 preſ e 
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gent caſe, there muſt be a manifeſt plain intention in | 
ws will to exempt his perſonal eſtate. And I am of opi- 
wn there is ſuch a manifeſt plain intention to give the per- 
nal eſtate as a ſpecific legacy to his executrixes, and to 
zempt it from his debts, 
dee the deviſe of his Lincolnſhire eſtate, 

After giving ſeveral ſpecific legacies, he ſays, laſtly, I ap- 
unt the abovementioned Emma Marſhall, and Dorothy 
Faupre, joint executrixes of this my will. 


If the teſtator had reſted there, it was only making them 
necutrixes, and the perſonal eſtate would then have been 
cable to exonerate his real. But the teſtator ſome time 
er adds theſe words: And I give and deviſe to them all 
w perſonal æſtate not herein before deviſed, and in a formal 
janner re-executes his will: and this I muſt take notice [ 626 1 
as it muſt be made part of the probate, 


This is an extreme ſtrong circumſtance to ſhew the in- 
tion of the teſtator, and indeed unſurmountable, and a 
nuch ſtronger caſe than if inſerted in the will when firſt 
keeuted ; but if inſerted at firſt, I ſhould even have 
bought it a ſtrong caſe of exemption. The additional 
wrds upon the republiſhing the will, do not mean what 
+ — had before ſpecifically deviſed out of the per- 
te. 


Making a proviſion out of his real eſtate for one execu- & proviſion out 
of the real eſ- 


Ix, will not bar her, neither will the ſpecific legacies given tate for one ex- 
bone executrix bar either of the reſidue in the perſonal ecutrix will not 


, x . . bar her, neither 
te, for they are put in to give one a preference of the ee 


Wer, and to diſtinguiſh their two caſes, for he he inten- gacies given to 
kd Mrs, Marſhall ſhould have particular parts. one, bareither 


of the reſidue 
As the will ſtood originally, the executrixes would have in the perſonal 


e ſolid very little benefit from it, and therefore upon the re- 4. = 
ate, WEiecution the teſtator threw in this clauſe to give them the give one a pre- 


Frlonal eſtate by way of ſpecific legacy; when this cir- deere af the 
ſtance is conſidered, the caſes already adjudged are not 
dſtrong as the preſent. Adams verſus Meyrick, Eg. Caſ. 

bridged 271, at the Ralls, was a much weaker caſe “: 


— 


— — 


A. by will gave ſeverel pecuniary legacies, and after deviſes lands to 
es, in truſt that they do and ſhall by mortgage or ſale, pay his debts, 


ic pacs and funeral expences; then deviſes all his goods, chattels and 
of t thold ſtuff in ſuch a houſe to B. and then goes on ia theſe words: „ all 
in t ite reſt and reſidue of my perſonal eſtate, I give and deviſe to my wife, 

eat make ſole executrix,” Sir Joſeph Jekyll held, that the refidue 
rele lou. LL, 40 of 


Claes argued and determined in the © 
thoſe caſes, where reſt and reſidue are given by wil. 
the weakelt of all, and ſeveral caſes upon theſe Rel 
where it has been held that the perſonal eſtate is not ex. 
empted from payment of debts in the firſt place. 


i — 


| Ateſtator my It is no objection here, that the perſons to whom it i; 
8 deviſed are made executrixes, for a teſtator may give an ex 
ſtate, as a lega- ecutor the perſonal eſtate as a ſpecific legacy exempt fro 


cy, and exempt debts, as well as to another perſon. 
from debts. 


The words debts, legacies and funeral expences, arg 
only words of ſtile, and no weight to be laid upon them 
Bradyſh verſus Liſle the 3oth of November 1732, was nol 
ſo ſtrong as this, nor Hall verſus Broker, Gilbert 74. not 
Stapleton verſus Colvill, Trin. T. 1736. There was only: 
power given, which ſpeaks moſt ſtrongly that it was intended 
merely in aid of the perfonal eſtate. 


L 627 Luhe caſe of Bampfield ver ſus Windham, Prec. in Chan 


101. and Wainwright verſus Benlowes, 2 Vern. 718. dM the 
not come up to this, but are much weaker than the preſeni 9 
Upon the whole, a ſtronger circumſtance cannot be tha p 
the republiſhing his will, and an alteration from what 
was betore ; and unleſs it 1s conſtrued to be his intentio A. 
to exempt his perſonal eſtate in favour of the executrixes 
the words are fruitleſs and vain, and do no more in the El 
favour than the will, as it originally ſtood, would have don 
before; and therefore theſe words can have no other ſigi * 
fication than to exempt his perſonal eſtate. . - 
The real eſtate was by his lordſhip decreed to be ſold, « 
a ſufficient part thereof, for the payment of the teſtator 
debts. : and 
3 the 
Cs 347- Morris and Elizabeth his Wife verſus Burrows and other * 
5 July 26, 1743. 4 
Firſt heard be- HIS cauſe comes on now for further directions aft 
fore Jord Herd the maſter's report, and it is upon this cale : l 
n the p | 
po Fabrunry 1737. (See the caſe fully ſtated in Tracy Atkyns's Reports, 1 vol. 399.) 7 
A freeman of John Burrows at his death left iſſue five children, “ 
deck agen bia. Plaintiff Elizabeth, Gyles and John, and Mary marie . 
« 6 
of the perſonal eſtate belonged'to the wife as a ſpecific deviſe, and that 6 
| words were to be under ſtood, the reſidue of what he had not before ps « , 
cularly deviſed, not the reſidue after debu paid, Adams verſus Meync T 


the Rolls, Hil. I. 1724. 


Wollaſte 


Wollafton, and Ann to Edward Roſe; which Gyles, John, io difooſe of all 
Mary and Ann were advanced by their father in his lifetime. 1 . 
nage as the teſla- 


He by will gave legacies to all his children, and to other mentary part; 

ons, and the reſidue of his eſtate real and perſonal he where ſome of 
ge to his ſons John and Gyles, and his daughters Mary, 1388 

Flzabeth and Ann, their heirs, executors and adminiſtra-, aide by the 


wrs, equally to be divided. ' cuſtom, and 


others to take by 


The teſtator died on the 7th of October 1732, leaving their will, their 
ye as aforeſaid, and Gyles eee alone proved the will, mn wy * 
nd poſſeſſed his thorn] eſtate, which was more than ſuf- mel — 2 BL 
fcient to pay the teſtator's debts. | 3 

The plaintiff's counſel at the hearing of the cauſe. ar- js 9 the de 
med, that the teſtator being a freeman of London, and n. 1 
kving ſuch ifſue as aforeſaid, had not power to diſpoſe of 
s perſonal eſtate by his will, but the ſame ought to be diſ- 
huted according to the cuſtom of the city of London; and 
the teſtator having given plaintiff Elizabeth no more than 

on her marriage, Which is far ſhort of what he gave 
thereſt of his children, and not having by his will advan - 
xd her equally with his other ctildren, infiſted the will 
ought to be ſet aſide. 


The defendants infiſted that the teſtator and the plaintiff [ 628 
Elizabeth before her marriage, together with George and 

Phillis Burrows, two other children, before the teſtator 

became a freeman, entered into an agreement with him, 

whereby they did releaſe their right to any part of his per- 

ſonal eſtate by the ſaid cuſtom. 


The plaintiffs brought their bill to ſet aſide the agreement 
and the will, and that Gyles Burrows may account with 
the plaintiffs for teſtator's perſonal eſtate, and that plaintiffs 
my bring their advancement into hotch-pot, and be paid 
their cuſtomary ſhares -of the teſtator's perſonal eſtate, and 
of the dead man's part, 


The cauſe was heard the 3d of February 1737, at which 
ime his lordſhip decreed . the agreement to be voluntary, 
* and under the circumſtances of the caſe ought not to be 
* conſidered as binding between the teſtator and his faid 
children, and that the plaintiffs are intitted to their cuſ- 
* tomary ſhare of the orplianage part of the teſtator's 


* eſtate, which is a moiety. of the clear perſonal eſtate ; 


but that the plaintiffs electing to claim by the cuſtom, 
* arenot to have any benefit by the will; and that the de- 
* kendants Gyles Burrows, John Burrows, Mary Wol- 

— 4 O 2 ..; taſton, 
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Caſes argued and determined in 1he 
& lafton, and Ann Roſe, the children of the tefiars; 
ere to be at liberty to make their election, whethel 
| # they will take by the will of the teſtator, or by the euf 
e tomof London.” | "1 r 3 
| The defendants Mary Woollaſton and Ann Roſe have 
not yet under the decree made their election, whether the 
take by the will only, or by the cuſtom, becauſe they de 
not know What will be the conſequence of ſuch election. 
_ . Lord Chancellor. The queſtion js, Whether when 
fome elect to abide by the cuſtom, and others to take by the 
will, the ſhares of the latter ſhall go among the others, © 


eg A bacon to the will, I thought at firſt that it hou! 


according to the will; but no caſe being cited, and it 

hot appearing to have been conſidered on the part o 

the plaintiffs, I was willing to give them time to look inte 

Caſes; and hear what could be alledged in their favour. Mr 

| Chute cited a caſe of Rawlinſon verſus Rawlinſon before 
lord Harcourt the 8th of. July 1714; there a freeman hac 

nine children, of whom one choſe to abide by the cuſtom 

the other by the will ; lord chancellor decreed that child one 
ninth, and the other eight-ninths of the perſonal eſtate, te 

de ſudject to the diſpoſition of the teſtator's will. This 

caſe has been generally cited to ſhew the cuſtom is, that 
{when a wife is compounded with) the orphanaye is one 
moiety, but according to Mr. Chute's ſtate of it, it is 

[ 629 ] caſe in point: I think it agreeable to the reaſon and equi 
2 ) of the thing, and that the preſent caſe differs entirely fro 


the caſe of a wife compounded with. 


In the caſe of Townſend: verſus Townſend, lord Tal 
bot's opinion argaznds ſeemed to be the fame way; thoug 
this point happened not to be material, as the election way 
not made there, and ſo was not mentioned in the decree. 


No perſon cm This is a queſtion not of the cuſtom but depending 0 
2 8 the equity of This court, which is, that no perfon {hall take 
timedo any by the will, and at the ſame time do any thing that ſhall de 


thing that ſhall ſtroy the will. 
deſtroy the will. ſer y wall 


ck Where a father has only diſpoſed of the teſtamenta 
« freeman may - part, they may take boch; but where he has taken upc 
take both parts, him to diſpoſe of both, they cannot, becauſe it is inconſiſt 
ooſea of ent, and thuſt one way or other break in with his diſpoſition 
= teltamentary Therefore I muſt put them to make their election. | 
"IS IF they elect to take by the will, it ig only a fubmiſo 


Time of Lord Chancellor Hardwicke. 
wer part ſhall go according to the diſpoſition of the 


Now making the ſhare of the child who elects to rake by 
© will to accrue to the orphanage part, is to give it con- 
do that election: it is not directly, but in conſequence, 
ne thoſe who take by the cuſtom, take benefit by reafon 
the Will. RE Ss 
But it is faid that letting it accrue to the orphanage part, 
greeable to other caſes. | 
ks for example, that of a wife compounded with; but The cuſtom, : 

kk depends on a different reaſon, viz. the cuſtom which .ag. 
vides the teſtator's eſtate, in caſe a wife is compounded pounded with, 

th, into two parts, as if there was no wife: it has been isto divide his 


6 : > pared likewiſe to the cafe of children provided for, but — 2 
& alſo depends on the cuſtom. 9 deere was no 
— Lurks Ws 4 wife. 


The preſent is a caſe of children all capable of taking 
thi the cuſtom, and depends on the election of the 

Wd, and not on the act of the father, which was the caſe 

tby Mr Brown. Is any wrong done to the children 

v take by the cuſtom ? No certainly, for they have all 

kt they would have had, if all had taken by the cuſtom. 

dre, as the whole depends on the election of the 

tha ren, and as all might have taken by the will, ſo may 

me. 

The diſtinction between acts of the father and the chil- [ 630 J 
jen is plain, and the election being that this part ſhall go by 

E will, if the court was to declare that this ſhare ſhould 

po the orphanage part, it is contrary to the election: and 

krefore, if there had not been a caſe in point, I ſhould 

e determined it this way; and I dare ſay it was taken to 

b at the time of pronouncing this decree. 


Therefore I muſt declare the ſhare of Ann Roſe, who 
to take by the will, accrues to the teſtator's eſtate, and 


tory verſus Lord Windfor and others, July 30, 1743. Cats 348. 


HE defendant pleads a purchaſe of the eighth part of On 2 5. 4 
: i purchaſe for a 

+ acolliery, for a valuable conſideration, without notice. PIE ne 

an without notice of the plaintiff's title, it is ſufficient to. aver, that the perſon who 

eyed was ſeiſed or pretended to be ſeiſed, when he executed the purchafe deeds; but 

| ©» x agony up a fine and non-claim as a bar, he muſt aver that the feller was 

Tally ſeiſed. TT AT ITY 


Mr. Noel for the defendant went chiefly upon the poſ- 
wn of fifty years in the ſeller of this eſtate. Sea 
1 0 


; 648 Cuſes argued and determined in the 


- chaſes an eftate, If it is a mere legal title, and a man has purchaſed 


— Lord Chancellor. Where ou ead a pu 
valuable conſideration without — the 1 . 2 
it is ſufficient to aver, that the perſon who conveyed 
ſeiſed, or pretended to be ſeiſed, at the time that he exec 
ted the purchaſe deeds; but if the purchaſer ſets up a ff 
and non-claim as a bar to the plaintiff's right, it is not ſ 
cient to aver that at the time the fine was levied, the ſel 
of the eſtate being ſeiſed, or pretending to be ei ſed, cc 
veyed, &c. but you muſt aver he was actual y ſeiſed; 
is not neceſſary indeed to ſay that he was ſeiſed in fee, fo 
you aver he was ſeiſed ut de libero tenemento, & fic ſei 
exiſtente quidem finis ſe levauit, it will do. 

A 2 is a Though the plaintiff's is a legal title, yet he is proper 

therefore an ac · coming into this court, becauſe this is not a title of la 

count maybe | but of a colliery, which is a kind of trade, and theref 


— 1 an account may be taken of the profits here. 


The defendant ſets up firſt an equitable bar, and ſeco 


ly a legal bar. To allow the firſt, it muſt be brought wit 
in the rules of this court. N 8 


A purchaſer's The firſt objection was, That there is not a ſuffici 
„ e denial of notice, becauſe it is not averred the purch 
＋ x 65 1 a ] money was paid before notice, but only that the purch 
1 or che had no notice at or before the time of the execution 
deeds is not ſuf- the deeds, As it ſtands upon this plea, the money mi 
ficient, he mult not be paid before notice. And if it be the eſtabliſhed 
n of this court, that notice muſt neceſſarily be denied at 
fore the pay- before the execution of the deed, and at or before the p 
ment of the ment of of the money; then there is nat a wr av 
"I ment here, and therefore I am of opinion this deni 4 
Tice is not ſufficient, unleſs'it had gone farther, and the 
that the purchaſer had no notice before he paid the mo 
Then the plea muſt reſt upon the other bar, which i 
mere legal one, and yet is equally good in equity as in! 
provided it is pleaded with proper averments. 


If a perſon pur- 


which he ſees eftate which he ſees himſelf has a defect upon the fact 
— of the deeds, yet the fine will be a bar, and not affect! 
the deeds, yet with notice ſo as to make him a truſtee for the perſon 
the fine will be had the right, becauſe this would be carrying it much 
488 "the far; for the defect upon the face of the deeds is often 


very oecaſion of occaſion of the fine's being levied. | 
levying the ſine. 


— 
- p — 
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man indeed purchaſes from a truſtee, and levies 4 A perfon who 


; : purchaſes from 
he lands in the place of the ſeller,” and is as much a Pagen 


u as he was: ſo in the caſe of a grantee of a mort=-- jevies a fine, is 
z though he levies a fine, that will not diſcharge the s much a truſ- 


N . tee as he was; 
ty of redemption. the ſame as to a 


. . grantee of a 
ut there are fines and non-claim that will bar, not- mortgagee, his 


ſanding notice at the time of levying. 3 


The material objection was, that the plaintiff only claims 8 


eighth part, and then it is a fine levied by one tenant 
ommon, and will not bar the other. 


— 
. o 2 A 
” ag." oy 
2 
4 — 


It is ſo in many caſes ; but it will be carrying it too far, 
ay that a perſon in poſſeſſion of the whole, levying a 
| of the whole, ſhall not bar. 


The operation of a fine and non-claim is not by turning The operation 

| . Fg b f. 7 h b 2 ſi f th of a fine and 

o a right, but it is by force of the bar ariſing from the claim, i, 

tute of non- claims. by force of the 
{ © bar ariſing from the ſtatute of non-claims, 


It has been ſaid the ſtatute of limitations will not run [ 632 J 
pinſt one jointenant, or tenant in common, unleſs an 3 

kl ouſter is made; and to be ſure there ought to be Tfafteran ouſter 
te ouſter ; but if after ſuch ouſter, a tenant in common 2! n one, 
jointenant continues in the poſſeſſion of the whole for mon, or join- 


. it 1 tenant, conti- 
ty years, it is a bar. hes in ade 


o in the caſe of a fine and non-claim by one tenant in fon, ofthe whole 
mon, jt will bar his companion, or him who claims a „ears, it is a 

re, if he does not call the perſon levying to an account bar. 

lhe profits; for this has always been admitted to be evi- 


tice of an actual ouſter. 


Another objection has been made, That it could not be 
Uto be a mine open, becauſe there was no coal-way ; 
that will not hold; for though this might not be fo 
at a temptation to a perſon to claim, yet it was enough 
Induce him to make an entry. 


. * 


But as to the objection, that the fine is not ſufficiently In pleading 

aded to be a bar, I own I cannot get over it, becauſe in — 3 
0 — — , 

ane there muſt be the ſame ſtrictneſs in equity as = equity, as in 

. a aw. 


Por it ought to have been pleaded as an actual ſeiſin in 
& (eller, and not that he being ſeiſed, or pretended to be 


led, &c, 
But 


* —— 


- 
= 
* —— " 
* 


obliged to do 


implication, cond proviſo, that it ſhould be lawful for Mrs. Weyl: 


650 t argued and determined in the 
at I will not over-rule. the plea, only order it to fh 


fir an anſwer till the hearing, with liber except 
* 2 as ta matters of acconnt. bn f 


Lord chancellor the next day cited the two follow 
| caſes in ſupport of the rule as to pleading a fine. Read 


.. verſus Royſton, 2 L. Raym. Earl of Suffex verſus 
1 I. Raym. | | 


Cazn ge Meyland verſus Weyland, May 1742. 


Where a buſ- MARE WEYLAND, on his marriage with 


— = > defendant in 1709, by marriage · ſettlement convey 
marriage was ten Jong annuities, of 10/. a-year each, to truſtees, 
Auetal truſt to permit him to enjoy them during his life; then 
A for the permit his intended wife to enjoy them for her life, with 
benefit of the remainder to all the children of the marriage equally, TI 
wi ans ne limitation was ſubje& to two proviſos : Firſt, that 

equally ſarisfac- huſband and wife, with the conſent of the truſtees, mig 
tory, the court, diſpoſe of theſe annuities abſolutely, (and no proviſion 


3 made for any other ſettlement in caſe they did ſo). A 


S» FSF. F 


* * 


after the death of her huſband, to diſclaim the benefit 
theſe annuities ; and in ſuch caſe.ſhe ſhould enjoy ſuch 
or intereſt of and in his perſonal eſtate, as ſhe would 
intitled to in caſe he was a freeman of London at the ti 
of his death ; and in caſe ſhe elected to take as a freema 
[ 633 ] widow, the annuities were to go to the executurs and: 
| miniſtrators of Mr. Weyland. 


About the 1720, Mr. Weyland, without the cc 
ſent of his wife, ſold theſe annuities, and converted t 
money, arifing by fale, to his own uſe. In 1741, 
Weyland, upon the marriage of his eldeſt ſon, ſettl 

ooo. old and new South-Sea aunuities upon himſelf 
fie, then upon Mrs. Weyland for life, remainder to | 
ſon for life, with remainder to his intended wife for l 
with remainder to the iſſue of the marriage, &c, In 174 
Mr. Weyland, who never was a freeman of London, di 
inteſtate, leaving a widow and ſeveral children : and t 
bill was brought by ſome of the children, to have an 
count and diſtribution of his eſtate ; and the two follow 
points were made : 

Firſt, Whether the eſtate for life, limited to Mrs. We 
land by the ſettlement in 1741, is not to be taken as a 
tisfaction for her intereſt in the long annuities, in the f 
tlement of 1709, and conſequently obliged to elect wheth 


EET FEFTErE, SOESSESSYSC 
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be will take that, or come in as à freeman's widow, and 
he tie benefit of it: 4 


Secondly, Whether before the ſon can be admitted to 
women for His ſhare of the iriteſtate's eſtate; he muſt not 


tes, into hotchpot, or only ſo much as his eſtate for life in 

hoſe annuities is valued at ? | 
Lord, Chancellor. I think the wife under the firſt ſet- 

tement might, if he waived her annuity, take her ſhare as 


diſtributions in the teſtamentary third. As to the queſtion 
of ſatisfaction, I, am of opinion that ſhe muſt make her 
ion; and that the. proviſion in the ſecond ſettlement; 


he firſt proviſo the ſettlement is entirely in the power of 
at be huſband and wife; for if they ſold theſe annuities, there 
mig an end of the ſettlemefit, and the children could claim 


Ikewife, for that ſuppoſes them in e//e at the time of his 
death. So, if after the death of Mr. Weyland ſhe diſ- 
taimed theſe annuities; the children could have no benefit 
the ſettlement, for in that caſe, they were to go to the 
decutors of the huſband. 


Ii no ſecorid ſettlement had heen made; ſhe would have 
ud a tight as againſt her huſband, who had diſpoſed of 
beſe annuities without her conſent, to be ſatisfied for them 
ut of his eſtate, ſubject to the election given her by the 
ged. This ſhews that the huſband; by his diſpoſition of 
tem, became a debtor to her for this proviſion, an 

* ſo conſidered at the time of making the ſecond 

ement. | 


lt ! Te | | 
to The queſtion - then ariſes upon the effect of the deed, 
r l is, Whether or no ſhe can claim the proviſion made 


ke her, as a mere bounty, and alſo her ſhare of the per- 
inal eſtate, by the proviſo m the firſt deed ? The general 


tes, that where 4 to a deed is obliged to do a par- 
n lahr thing for dhe beheiit of another, and he does a 
owing equally ſatisfactory, the intent being anſwered, this 

wurt will preſume a ſatisfaction by implication : ſome ex- 
W. tions I allow to this rule. 1 if in this caſe the 
| band by his act was become a debtor for this proviſion, 
* op ſamie as if he had, by the articles, originally been 
wot ts make it. If he had been ſo bound by articles, or 


$ Ovenant, I know no caſe wherein this court has not 
Fol. II. 4 P cConſidered 


Fine the whole, 5000“. old and new South-Sea annui- 


$ an implied ſatisfaction for her intereſt under the firſt. By, 


i freeman's. widow, and alſo her ſhare under the ſtatute of 


wthing : and in ſuch caſe, there was an end of her elefiori 


[ 634 


* 


Cofes argued aud determined in ide 
conſidered ſuch ſubeſaquent ſettlement to be n ſatisfacticn 
and I think his being bound to do it hy his — aQig 
fame . ſuppoſe a covenant to ſettle lands, and th. 

ſuffers lands to deſcend, it is a prefumprive” faixfc 

» Wilcocks verſus Wilcocks, 2 Fern. 558. Hern verſy 
Hern, 2 Fern. 555. and the cafe of Brown verſus Day 

fon, 2 Vern. 498. comes very near to this. | 

The preſum There is no difference between a deed and a will, ex 
oo © hr cept that the preſumption of ſatisfaction is ſtronger in th 
in the caſe ofa Cale of à d than of a will, where a bounty is ſuppoſet 
deedthan ofa to be intended, To this it has been objected, that thi 
— cannot be a ſatisfaction to her, becauſe it cannot be a fati 
poſed to be in. faction throughout (viz. to the children); and the rule h: 
tended, been hid down, that the ſatis faction muſt be commenſurat 
to the thing ſatisfied, and a total ſatis faction to all the parties 
and here it is no ſatisfaction to the children. 


But the _—_— deed were left abſolutely | 
the power of the hu and wife, and if ſhe elected he 
widow's ſhare, they were to be totally deprived: M 
Weyland therefore had no reaſon to think himſelf bound t 
ſatisfy them; and it was the ſame thing to them, as the 
were intitled to an equal ſhare of the reſidue. 


| [ 635 ] But I think that the rule laid down is not a right one 

|  thecaſe of Wilcocks verſus Wilcocks, is contrary to it 
for there was a conſtructive fatisfaction, not ea-extenſi 
with the deed to all. 


| Where lands defcended have been held a ſatisfaction, 
know no cafe where the court have directed a ſettlement « 
| thoſe lands, ſo as to anfwer the remainders over. I thu 
therefore that this proviſion for the wife is a ſatisfaction fe 
her demand under the former ſettlement, but ſubject t 
N , which no act of his could depri 

r of. 


W. on his for's Ag to the ſecond queſtion, What the ſon advanced is t 
marriage, ſeit!ed 


ooo. old and bring into hotchpot ; I am of opinion, that where a faths 
ve annuities, makes a proviſion for a ſon on his marriage, all the limit: 


— 
: _ ä 


— — „ — — — — „ * * ad 


| * If J. S. upon bis wife's joining with him in ſale of part of her jointu 
| gave a * $: art her 71. {wa — ann. for her life; and upon a ſecot 
Ele of a further port of her jointure, gave her a bond to pay her 6l. 20 
per annum, for her life; and afterwards by will, without taking nol 
either of bond or note, deviſed unto her 1 41. per annum for life : and 
was held, that the deviſe ſhould be in liew 2nd full ſatisſaction of the bot 
and note} Brownand Dawſon, 2 Vern. 498, | 


— — — — _ n 


Tims of Lord Chancellor Hardwieke. 


ws in ſuch ſettlement to the wife and children of ſuch 
© muſt be conſidered as part of that advancement z and 
i not the child's eſtate for life only that ought to be 
wud. and brought in. The intent of the ſtatute was to 
mke all equal; and if a daughter's portion was covenanted 
by her huſband to be laid out in land, and ſettled, it will 
te very ſtrange if that ſhould make any alteration, or give 
wa better right to the refidue of her father's eſtate. So, if 
the ſoti' had dig in the life of the father, it Hoek 
his acrancement only was to be brought in, they would 
obliged to bring nothing into hotchpot, arid yet would 
intitled to an equal ſhare with his other children, which 
would be directly contrary to the intent of the ſtatute. 


Lord Hardwicke declared, That the provifiaen made for the 
kfendant Ann Weyland, the widow, by Mark Weyland, 
te inteſterte in his lifetithe,, by giving her avi eftate for life 
in the go. South-Sea annuities, mentioned in the deed of 


uch, ſettled by the deed of the 20t of March 1 709, 


{mified her conſent to rfiiquiſh any, intereſt or benefit in 
1 0 South Sea annuities, and to take a proportion 


or 


tat the”is- intitled to her widow's chamber and parapher- 
wh, and to one-third of the clear ſurplus of the jnteſ- 
das perſonal eſtate, and to à third part of another third 
of the ſaid furplus of the perſonal eſtate ; and that the di- 
ends of the fool. South-Sea annuities, which had 
xcryed, arid ffould accrae, from the death of the inteſ- 
ate, during the life of Ann Weyland the widow, ought to 
be paid 2. adminiſtrator of Mark Weyland, and con- 
kered as part of his perſonal eſtate; and deereed, that the 
Wedow's chamber and parapberualia be delivered to Ann 
Weyland ; and that the clear ſurplus af the inteſlate's 
perſonal eſtate, after payment of his debts, be divided 
ito three equal parts, one- third whereof to be paid to 
Ann Weyland the widow, and one other third ta be di- 
ded between the plaintiff and the defendants, the other 
aildren of Mark Weyland ; and the remaining third to 


- 


te divided into three equal parts, one third whereof is to 


thirds 


4 


But the defendant Ann We land, the widow, having. 


vinteffate's perfonal eftate, as ſhe could have claimed, 
n intitle to, in caſe he had been a freeman of Lon- 
doh at the” time of his deceafe ; lord Hardwicke dechred, 


453 


on himſelf for 
life, then on 
W's wife for 
life, remainder 
to his ſon for 
life, with re- 
mainder to his 
intended wite 
for life, with 
remainder to 
the iſſue of the 
marriage. Not 
only ſo much as 
his eſtate for 
life in thefe an- 
nuities is valued 
at, but the 
whole 5oool. 


muſt be brought © 


into hotchpot, 
before the fon 
can be admit- 
ted to a ſhare of 
W's perſonal 


the 15th of May 1741, ought in equity to be ernfedered as eftme, who died 
to her for the ten long annuities of 2 a- year inteſtate, 
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* paid to the ſaid Ann . and the other two- 
| 2 


_— 


— 
Iz 
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Gaſes argue and determined in the 


thirds to be equall divided anti 
dee, = * NAY Svcs Plaintiff. and 8 
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Casz 350. The Duke of st. Albins- wiſe Miſs Caroline 3 


' and 1 February 16, 1743 At Lord Chaneeller's 
houſe by conſent. 


9 DA dutcheſs dowager of St. Alban's, made her 
give! by two 1734. and after diſpoſing thereby of ſome of 
S r her 2 eſtate as ta the reſidue, ſays, * My intention 
I is to diſpoſe thereof by a codicil, or codicils, ſigned by 
titan. F ge me; which codicil, or codicils, I do direct and appoint 

F 2 rule. « to be part of, and to have the full effect of my laſt will 
ths lhe ad er and teſtament, notwithſtanding any defect in point « of 


of the like quan- * form, 17 otherwiſe.” 
tities or things, 

though given in Jiferent writings, 1 unleſs i it can be ſhewn it Wat the teflator's intention to 
make them additions. 


Legacies of greater ſums, values or wan given by a laſt, than by a firſt codicil, are 
not additional, but augmented ones. 


Legacies of leſs ſums, or quanyties, or values, given py the laſt, than by the firſt coi, 
are not additional, but ademptions or diminutions pro tanto. 


On the 19th of October 1738, ſhe made a del z in 
1740 and 1741 ſhe made two others, not to the preſent 
purpoſe : on the 24th of September 1741 ſhe made a 
fourth codicil, under which the particular legatees clai 
additional legacies : but the reſiduary legatee contend 
was by the frame and meaning of it intended to be dbl. 
tuted 1 in the place of the fi fri codicil : after very long ar- 
guments the lord chancellor declared, he thought it a caſe 

of very great difficulty ; and took. time till | the bth of 
July 1743, A he gave his opinion, ſtating lar FI the 
two codicils; the material parts whereof are as ollows; 
in each article with the oppolite columns: 


L 637 ] Firſt Codicil. 12 hu Fourth Cedicil. 


By virtue and in purſuance | | The ſame introduction, by 
of the power reſerved in virtue, Fe. | 
my laſt will and teſtament, | 
: do declare that this wri- | 
ſhall be a codicil to, 

any part of my will: 1 
81 and bequeath, viz. ii 
To 1d. Hen. Beauclerk 1000 | T'o lord Henry —— zool 
To lord George 10001 | To lord George 300ʃ 
To lord Aubery —— 1 oool | To lord Aubety — zoo! 
5 — » » » do« % | ” 4. *Y 'To 


und Vere 1007 worth of 
Uther . china, ar 


0 Si Si 100] worth 


either s, furni- 


e or 28 | 
bid James 100! of plate, 


woks or furniture. 

Mis Caroline my ſingle 
fone diamond „ 
* eldeſt ſon my ruby” 


8 wife my £ emerald ear- 


10 Die my ruby ear- 
15 mith pearl drops. 
woman oO. 


Webb, 1 
Ir ber diligent, hone, 


(Catharine Dickens 200⁰ 
De Wiſe— Too! 
James Buchanell © $0/ 
Bur the cook —— 50 ; 
= one you S 


Go 41 17 * 


feral pertons legacies | 


china. 


s, both 1 and 
cut mary, of whom no 
lee is taken in ond 
rh codicil. 

wow I geſire that what | 
ans in money, &c 
** applied to the beſt 
> for the advantage and 
eaſe of Miſs Caroline 
wclerk's fortune, which 


don and care of m 
Ecutor's and ſons, lord 


N 


N 


* 


% 


173 ſexvice. | 


- 


ee. perſons ſmall le-. 


be to the fidelity, — | 


2 


The legacies to 


dine of Lord Chancellor Hardwicks. 


To lord Vere tool worth of 
either pictures, china, ja- 
pan or furniture. 

To lord Sidne 100/ worth 
of either pi es, plate or 
furniture. 

To lord James 1007 — 
furniture, china or plate. 

Miſs Caro- 

line, her eldeſt ſon, his 

wife and lady Die, in the 

ſame words as by the 18 

codicil. | 


To my woman Webb 6987 
for her diligent,. honeſt, 
faithful ſervice. 
To Catharine Dickens 2001 
To Die Wiſe 100/. 
To James Buchanell 50, 
To Fran. Biar the cook 5ol 
To T. Jones 20ʃ0. nd] to 
the reſt of the ſervants, 
one year's wages. ; 


* 
0 - 
* 


To 3 


1 


And now I deſire that what- 


ever remains in money, 


&c. may be applied to the | 


beſt uſe, for the advan- 
tage and increaſe of Miſg 
Caroline Beauclerk's for- 
tune, which I leave to the 
diſcretion, care and fide- 
lity of my executors and 
ſons, lords Vere, Sidney, 


George and Henry. 
Vpog 


— 


as 
J 638 J 


by the firſt, ought to be conſidered as additions to, 


_ difference, unleſs jt could bef ſhewn it was the dutebe 


The text civil 
law takes the 
Aifferences and 
diſtinctions in 
eaſes much 


. more rationally on the! intentions of the feſtator, ud ert the will and 


than the com- 
mentators do, 


Upon theſe two codicils, the principal queſtion that 


according to the nature of the legacies, viz. 


the books of the ciyil law-agpee they would he only re 


__ quantities,--are given by the la 


Caſts argued and determined in te 


been made is, whether the legacies given by the fourth 
dicil to the ſame perſons, to whom wake, are aſs f 


adeniptions, or variations of thoſe Tegacies piven by 
firſt? and this queſtion divides itſelf into different 


Firg. Where the fame ſpecific thing, or corpus, is f 
by both codicils; for infer the ruby — — M 
nature of the thing, it can be but a-repetition, there be 
no pretence there were two ruby rings, or the like. 


Secondly, Where legacies pf the fame ſum of mon 
or of the like quantities, or values of things, are given 
both, if theſe had been inſerted in the fame writing, 


titions, and not additions, of duplications; and in 
reaſon of the thing, and. Acc ding 5 the bell aber 
theſe legacies being in different writings, will make 


her intention appear fo the eontiay. 
Thirdly, When legacies of greater fun, vahics 
|, than by the firſt, Et 
this falls under the ſame rule, viz. that they are not ad 
tional, but augmented or increaſe legacies, -/ 


Fourthly, Where legacies pf .leſs; ſums, or .quanti 
or values, are given by the laſh, than. by the fixſi, I 
theſe are not additional, but actqr, ing ta thie-circymltand 
and the intention of the teſtatyix, 5. emptzans, or dimit 
tions pro tanto. ALiaibos 7! 
a are borrowed from the text eivit law, 
(a oſten happens) takes theſe differences more ra 
nally tham the commentators do, and ir this I have Þ 
affifte@ by an eminent civilian : that text puts it all at 


intention, to make them additipns ; inſtead of that, I th 


dice} making but one inſtrument, and it turns the 
rather on the legatee, cum the exceutor. Digeſt, £10. 
T. r. De kgatis & fide# commiffe,, Eex 34. Sr ede 
ſepius legatur in codem teftaments, Sc. fue ad fi 
Dig. Lib. 34. T. 4. De adimendis vel trausferenat 
gatis. Lr 32. Dis. Ei. 22. T. 3. Pe probationsm 
preſumptionibus, Lex 12. De legato in teſtamento 
Falls relicto. In Gotofred's note upon this law, 


Tine of Lord Chantellor Hard wicke. | 857 
- downs that the heir is not bound to prove both the | 


Ne is another law in the Dige/t, Lib. zr. T. 1. De 

s it dei commiſfis, Lex 47. De duobus exemplarus 

be Tabulz teſtabionti .codem tempore exemplarit cauſa [( 6 39 ] 

ey efuſdem: patrisfamilias proferantur, in alteris cen- 

| in alteris quinquaginta aurei legati ſunt Titio; utrum- 

lqatum wulle mide debetrer, ſed tantemmods quingua- 

q aureie | 

There is a law in the Code more appoſite than any yet The rule to be 

ned. Lib. 6. T. 36. De codicithis Lex 3. De cdi gene rom. 

bills cantrariit, cum Na et 7 — ve rb To ted out of the 

# diverfss temporibus ac diffonts voluntatibus duos codicillos Code and Di. 

ae; in 22 ron venit id, quod priori codicillo in- 4 

ent, per eum, in quem peſtea ſecreta voluntatis ſue tion of the teh 

erat, fi a prioris tenore diſerepat, & contrariam do- tor * go. 
2 | vern in double 

lautem continet, revocatum eſe. 


5 legacies. 

k appears to me from hence, that the true rule which 
ts from all theſe paſſages in the Code and Digeſt is 
| that the apparent intention of the teſtator muft go- 
min double legacies; and though moſt of the commen- 
rs ay, the proof is to lie on the other fide, yet they 
put it upon the intention. This being fo, conſider, 
madly, the internal evidence that appears upon theſe two 
lcils, to ſhew, it was not the intention of the teſtatrix 
theſe legacies ſhould ſtand together. 


The frame of the will is conſiderable, for the gives no A codicil is in 
cies by that, but ſhews her intention to give all by the its nature a pare 
keil; and though a codicil is in its nature part of the af ** will, and 
and an extenſion of the intention of the teſtator, yet the intention of 
made ſtronger by this expreſſion of hers, et inefſe vi- che teltator, 

wr, I have looked into a large number of the commen- 

rs upon the civil law, who, though they have thrown 

fat cloud upon the text, yet ſeem to agree in this, that 

ke it is in the ſame writing, there can be but one le- 

1 demanded ; and here ſhe has made no condicil, but 

&r the power reſerved to her by the will. But what 

ae a more material obſervation is, that ſhe has here, 

many inſtances, given the fame ſpecific things by both 

as; and the quantities and value of the goods are as 

mo-thirds the ſame, and in theſe variant only in a ſingle 

unance ; for inſtance, 1o0/. worth of plate, books or 

muure, in one, and 100. worth of furniture, china or 

in the other. Now, can it ever be — 
e 


| _ - Cafes argutd and determined in thi 

ſhe would have done this, if ſhe intended to give tuo 

acies ? As to lord Vere, her meaning muſt be to ext 

his election as to other forts of furniture; for in the 6 

cadicil, it is to lord Vere Beauclerk, tool. worth ; eit 

8 china or japan; and in the fourth cil, 

lord Vere Beauclerk, 1661. worth of either pictures, thi 
br japan, or furniture. g 

Another reaſon, and ſtill ſtronger, arifes out of the b. 

. of the codicils themſelves, and that is, the ae | 

b ſervants, and particularly to her woman Webb. 

Bj the firſt codicil the ſays, I give to Mobb, my won, 

© legacy of Sool. far her diligent, honeſt, faithful ſervic 

by the Ne — you ws I give to my woman . 

a legacy af .6ool. for iligent, honeſt, faithful ſervi 

Can it be conceived that ſhe would _— dt —— 

to Mrs. Webb, and all for the ſame cauſe ? 


Where another Now the commentators on the civil law agree, t 
gr 4 3 where another legacy is given for the ſame cauſe, thou 
cauſe, though in in different inſtruments, there ſhall not be a double legad 
different inſtru- Minochius de præſumptionibus, in the margin of Sw 
1 burn, 4to edit. 201. As to the legacies of one yez 
double legacy. wages to her ſervants, which is an ordinary gift from pe 
ſons of rank, it can never be imagined that ſhe intend 
to give more; and therefore this is a ſtrong corroborati 
of my opinion as to the point in general. 


The gift of the As to the legacy of the reſt and refidue to Miſs Ca 
— — line Beauclerk, which is totidem verbis the fame in t 
bis the ſame ia firſt and fourth codicil, it is only a repetition, and 1 
the firlt and ſerve to explain her meaning as to all the other legate 
— — and makes it manifeſt ſhe intended to ſubſtitute one cod 
feſt the teſtatrix in the place of another. 
intended to ſub- 


Kitute oneinthe Upon the whole, with regard to the legacies of goc 
_ the or money, where the ſecond is leſs, it muſt be conſide 
; only as a repetition, and conſtrued in diminution of t 
former pro tanto; but where it is greater, then as an 2 

mentation, or addition to her bounty. 


The greateſt difficulty is, as to a legacy given to \ 
Wile by the firſt codicil, (ſubſequent to the giving thert 
legacies of 10001. each, to three of her ſons, as aforeſ⸗ 
in theſe words, „I now allow of 20. to Mr. Wile, « 
of the 1000. I leave to my three ſons, to be paid q 
<« terly for his life, or till ſome place or other prov 
„ be made for him.” Tk | 
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Time of Lord Chancellor Hardwicke. 


No manner of notice being taken of him in the fourth 
codicil, he is conſequently to have his 20/. a year ; but 
then, what fund muſt it come out of ? 


The two ſons legacies of 1000. each, being now re- 
duced to 300“. each; and the third (lord Aubery's) lapſed 
by his death in the lifetime of the dutcheſs ; the ſtrict rule 
of equity muſt be obſerved ; viz. As the ſons legacies are 
diminiſhed in the proportion of three-tenths each, let each 
of them pay only three-tenths of the 20/7. per ann. and 
the other ſeven-tenths be paid out of the reſiduum of 
the perſonal eſtate, which is augmented by the variations. 


ciied, againſt the opinion I have given with regard to the 
double legacies. The firſt authority was Swinburne, part 
7. c. 20. fol. edit. 550. who ſays, that where a certain 
quantity is twice bequeathed, it is twice due, if in two 
diſtin writings, as in a toi and codicil, and puts it on 
their being in two diſtin writings ; and it is true, ſome of 
the authorities are ſo, but here the codicil being let in as 

of the will, it is otherwiſe : and Swinburne himſelf, 
in the fl. edit. 554. puts the caſe, that if the teſtator do 


teſtament, bequeath to the ſame man 100. the ſecond 
liſpoſition is underſtood to be but a repetition of the for- 
mer, and all but one legacy, &c. and afterwards, in the 
ame paragraph, he ſays, where two equal ſums be left to 
one perſon, the one quantity in one writing, and another 
quantity in another, ſuppoſe 100. in the teſtament, and 
another 100. in the codicil; here the legatary may recover 
200l. as two ſeveral legacies, except the executor prove 
the teſtator's meaning to be contrary. Now, in the pre- 
ent caſe, this is plainly proved by the beſt kind of evi- 


&nce, the words of the will itſelf. | 


Menochius, cited in the margin of Swinburne 555. ſays, 
hi ob eandem cauſam quantitas ſit uni in diverſis ſcripturis 
rifta, (puta alimentorum cauſa centum relitta A illa 
tum tantum ſemel preſtari debent. Menoch. Preſumpt. 
L. 4. Pref. 128. n. 14. I cannot ſee the force of that 
articular alimentorum cauſa, for why may not the teſtator 
wuble that as well as any thing elſe. 


Another authority cited againſt my opinion is, the caſe 
& Maſters ver/us Maſters, 1 P. W. 421. before fir Jo- 
gh Jekyll. "The firſt reaſon there given, in page 423. 

Vo T. II. 4 Q will 


I ſhall but briefly conſider the caſes which have been 


bequeath to one man 100/. and afterwards, in the ſame. 


+ _— A p 
PI 
— — 
- 
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Caſes argued and determined in the 


will not ſupport the determination; as it is plain by al! 
the books of civil law, where two legacies are given _ 
the ſame will, that one of them is void; and the on! 
doubt there about legacies to the ſame perſon is. where 
they are given in different inſtruments : and fir Joſeph 
Jekyll ſeems rather to have gone on the concluding reaion 
[ 642 ] founded on the additional eſtate, which was a very material 
circumſtance ; and if it had been proved here, there was 
any conſiderable variation in the dutcheſs's fortune, it. 
would be very material ; but as it is probable he had not 
time to look into the books of civil law ſo well as I have 
done now ; and as in the caſe put by Swinburne, there 
was nothing of that internal evidence which is here ; in 
the decree 1 ſhall make, I declare, 


That the legatees here are intitled only to the legacies 
c under the fourth codicil, and ſhall give theſe directions 
© to the regiſter : a queſtion ariſing on the conſtruction o 
cc the firſt and fourth codicils to the dutcheſs of St. Al- 
<< ban's will, whether ſuch perſons to whom any pecunia 
< legacies, or any legacies conſiſting in quantity or value, 
< in plate, books, japan, china or furniture, or any of 
< them, given by both the ſaid codicils, are intitled tc 
< both the ſaid legacies, or only to one of them; I de 
% clare that ſuch perſons are not intitled to both, but on 
* to the legacy given by the laſt codicil.“ | 


* 


Catz 251, Read verſus Snell, Auguſt 55 1743. 


1 ORD Chancellor. This is brought before the cour 
upon the following caſe: 


A wife, who in Samuel Read, upon his marriage with the mother o 
articles before the plaintiff, entered into articles to lay out 1 Tool.. in thi 
marriage, is by purchaſe of land, to be ſettled to the uſe of himſelf toi 


expreſs word g » | 3 . . 
barred of every life, remainder to his intended wife for life, in bar ani 


thing ſhe could ſatisfaction of ber dower and thirds, and all other parts 
claim out of her %% real and perſonal eftate of the ſaid Samuel Read, whit 


huſband's per- 
ſonal "Mate by ſhe might claim by the common law of England, the cuſte 


the common n, or otherwiſe howſoever. 
law, cuſtom of * Londen, fe fe X 
London, or Mr. Read was then a freeman of London, and havin 


"ua no iſſue a daughter, Mary Read, the plaintiff, he made hi 

Tight to para- Will, and gave his wife all her jewels and perſonal orna 

phcrnalia, ments of every kind, with his houſehold goods and furni 
ture; and after giving a few legacies out of that part q; 
his eſtate which, as a freeman of London, he had a pows 


to diſpole of, he left the reſidue to his wite, 14 


Time of Lord Chancellor Hardwicke. 
In 1734, a bill was brought by the preſent plaintiff, for 


661 


der n account of her father's perfonal eſtate, and to have the 
aly 11000/. laid out purſuant to the articles, and to have her 
„ orphanage ſhare placed out for her benefit. 

ph 


In the decree upon this bill there is a particular direction, 


jon 
rial that the mother, Mrs. Read, ſhall have her paraphernalia, 
vas ind all other juſt allowances, 


Mrs. Read upon the 2d of May 1734, made her will, [ 643 ] 
and after ſome ſmall legacies, gave the reſt in the words | 
following : | 


„As for the reſidue of my eſtate, real and perſonal, Where r 
* whereof I ſhall be poſſeſſed, or to which I ſhall be inti- duftet, bey 
* tled at the time of my deceaſe, I give and bequeath all, cantake nothing 
and the whole of it to my brather-in-law William Snell, for their own 
| - » 6 benefit, unleſs 
and Matthias King, my executors after named, in truſt, it be paricutar- 
the intereſt of it to be paid to the uſe af my dear daugh- ly given to 
* ter Mary Read, or to be reſerved in the hands of my em, nor a8 

or * they have no 

« {aid executors, at their diſcretion ; and alſo that the ſaid ,wnerthip. can 
* intereſt with the principal be ſettled on her, or the heir; they alter the 


interelt of the 
4 of her body lawtully to be begotten, as they ay cxccu- ceſtuique truſts, 


tors, or the ſurvivor of them, ſhall think fit; but in A direction in a 
« caſe ſhe my ſaid daughter ſhould die, leaving no heirs of will, that the 
her body lawfully begotten, then I give and bequeath hs 2 
e the ſaid reſidue as follows: Whereas my huſband Samuel the refidue of a 
Read, eſquire, deceaſed, hath left my brather-in-law nag per real 
„ William Snell a conſiderable contingent legacy already, 2 
+ I give and bequeath one half of the aforeſaid reſidue to ſeuled on her 
* my brother-in-law Matthias King, and Jane his wife, ara gory bo = 
* and their heirs for ever; and the other half I give to the q, as the exe. 
* two daughters of my ſiſter Sarah Watſon, deceaſed, cuors ſhall 


* they the laid Matthias, and Jane his wife, and the two bind ft, will 
not empower 


daughters of my ſiſter Sarah Watſon, or the ſurvivor of them to give it 
them, paying 10007. out of the ſaid reſidue to charitable from the daughs 


zur 


50 

. 0 > Aiftri 1 ' V ter to the rand. 
5 uſes, to be diſtributed at the diſcretion of my executors,” uhren 679 
is 


After Mrs. Read's death, the plaintiff brought a ſupple- . * 
mental bill, and bill of revivor againſt the executors and contirucd and, 
contingent legatees, for an account of the perſonal eſtate in order to put 
of her father and mother; and to have directions as to the angeles 
management of the reſidue for the benefit of the plaintiff, the will 


who was then an infant, 


Upon hearing of this cauſe in 1735, fir Joſeph Jekyll 
decreed the former decree to be carried into execution, and 
is to the ſurplus, directed it ſhould be laid out in South-Sea 
| 4 Q.2 annuities, 


X - 3 ws 


Ds ws —_— 
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_ Caſes argued and determined in the 


gnnuities, in truſt for the plaintiff during her life 
her death, then upon truſt for her firſt ſon, to be — 
when he ſhould attain his age of twenty-one years; and in 
caſe he ſhould die before he ſhould attain that age, without 
leaving any iſſue living at the time of his death, then in 
truſt for the ſecond, and every other fon in the like man- 
ner; and in caſe the plaintiff ſhould leave no ſon or ſons 
or all and every ſuch fon or ſons ſhould die before attainins 
the age of twenty-one, without leaving any iſſue living at 
the time of their deaths, then upon truſt for the daughters 
of the plaintiff; if but one, to be paid to her at the age of 
twenty-one years or day of marriage, and if more than 
one, then in truſt for all ſuch daughters, to be equally gi. 
vided among them, and paid to them when they ſhould 
reſpectively attain their age of twenty-one years, or be 
married; and in cafe the faid plaintiff ſhould have no 
daughter, or in caſe ſhe ſhould have a daughter or daugh- 
[ 644 ] ters, and all and every ſuch daughter and daughters ſhould 
die before attaining the age of twenty-one years, or being 
married, then upon truſt for the ſeveral perſons to whom 
the ſaid ſurplus is limited over by the teſtatrix's will, and 
the accountant-general was to declare the ſaid truſt ac- 
cordingly. 


It is from theſe two decrees that the appeal is brought, 
And the complaint againſt the firſt is touching the wite's 
paraphernalia being allowed. 


The other is as to the whole directions given for the ſet- 
tlement of the reſidue. 


The queſtion as to the firſt will depends entirely upon 
the articles by which ſhe was compounded with, and by 
expreſs words barred of every thing that ſhe could claim 
out of her huſband's SLY eſtate by the common law, 
cuſtom of London, or otherwiſe howſoever. Now her 
claim to paraphernalia muſt be either by the common law 
or the cuſtom ; and it is a claim out of his perſonal eſtate, 
for he might in his lifetime have diſpoſed of them, and 
= his death they remained liable to the payment of his 

bts. 


Where the wife It was determined in Rawlinſon verſus Rawlinſon, July 


8 pound the 8th, 1714, and has been ſo held ever ſince, that where 


band, a freeman the wife has compounded with the huſband, he is to be 
of London, he conſidered in regard to the cuſtom as leaving no wife; it 


Good rg follows therefore that the can have no claim by the _— 


Time of Lord Chancellor Hardwicke. 


of Chomley verſus Chomley, z Vern. 47+ 


Wit then it is faid that the huſband has given it to her 
will; but that makes no difference, becauſe the cuſ- 
will interpoſe, and he can only diſpoſe of a moiety of 
onal eſtate, Therefore the firſt decree muſt be vari - 
leaving out the direction, hat in * the account 
= plaintiff 's 1 per ſonal eſtate, the defendant the 

br ſhall be a owed her paraphernalia ; and let the reſt 


firmed. 


Ewing faid this in regard to the firſt decree, the mate- 
unt of this appeal relates to the mother's perſonal 


"to the truſtees by her will ? Secondly, What intereſt 
hen by it to the daughter and the heirs of her body? 
ily, Whether the deviſe over, in caſe the daughter 
loving no heirs of her body, is good? 


The firſt depends upon a very minute confideration of 
enning of that clauſe in the will, I have ſtated at large, 
th is very defectively penned, and therefore it will be 
gry for the court to ſupply words in order to make a 
ble conſtruction. Here the executors are made 
tes, and therefore from the nature of the thing are to 
nothing for their own benefit, unleſs it had been parti- 
given to them; they have no ownerſhip, and there- 
annot alter the intereſt of the ce/turque truſts. It is 
kd that in this caſe, by the expreſs words of the will, 
may accumulate the intereſt during the life of the plain- 
But my opinion is, her meaning was only to give 
| that power during her daughter's minority, and the 
to be paid to the uſe of my ſaid daughter, ſeem to 
u much. | 


the firſt codicil are theſe words, if my daughter ſhall 
wwe till of age or be married, then I give the ſum of 
fer ann. to J. S. during her life. In the ſecond codi- 
he gives her wearing apparel to her ſervant in caſe her 
liter die under age or unmarried : now it cannot be 
med that ſhe who was taking ſuch minute care of her 
er's intereſt, as not to give away ſuch a ſmall ſum 
a year, nor even her wearing apparel, unleſs ſhe 
die under age or unmarried, ſhould intend to put it 

: il 


leaving no wiſe. 


And there are three queſtions : Firſt, What power is 
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in the power of two ſtrangers in blood (for ſuch th 
pear to be to her) to deprive her of the whole intereff 
ring her life. But there are other words from whence 
argued, that the executors have diſpoſing power, and i 
are, that the intereſt and principal be ſettled on her, 9 
heirs of her body, as they Hall think fit. But! think 1 
is no ground either in law or reaſon to conſtrue theſe we 
ſo largely. 


It was admitted by the defendant's council that the x 
or may be conſtrued and; as, ſuppoſe a deviſe of u 
2 or 2 heirs, it would be a deviſe in fee; and in n 
len's Comment. 288. b. many caſes are put where or (hal 
conſtrued and. a * | 


And there is one caſe in this very will, where it mu 
[ 6460 ſo conſtrued, and that is in the ſecond codicil, where 
| gives her wearing apparel to her maid, in caſe her daug| 
dies under age, or unmarried. And can it be imagf 
that the mother could intend to put it in the power of 
executors to give her perſonal eſtate from her daughter 
whom fhe appears to be fo fond) to her prandchil( 
(whom ſhe had never ſeen.) But then it is aſked, 
power is given to the truſtees ? I anſwer a conſiderable 
they may judge of the fund in which it ſhall be placed 
the manner in which the ſettlement ſhall be made; 
may inſert proper clauſes to make the diſpoſition effect 
and that may be a very material power in the preſent c 
and this is agreeable to the nature and office of truſt 
but the other (which has been contended for) would | 
give them an ownerſhip, and not an authority. Butt 
is an unſurmountable obſtacle to their having this pow 
the preſent caſe, and that is, Mr. King is one of the! 
tees over; ſuppoſing he ſhould be the ſurviving truſte 
he had the power contended for, he might direct that 
whole ſhould accumulate during Miſs Read's life, al 
better his own intereſt. 


The words in As to the ſecond queſtion, Iam of opinion it is ag 
Mrs. Read's the daughter for life, with a contingent remainder 4 
Fry Food ou heir of her body as thall be living at the time of her 
dic, leaving no There have been many caſes where heirs of the body 
8. a * 1 words of 2 ; 3 2 Grey 
gauefter for Papillon and Voyce, in the caſe of a real eſtate. 
lie, wide S: al Spooner, Daffern verſus Bolt, and laſt of all Hod| 


tingent remain- verſus Buſſey, November 18 1740, vide ante p. 59+ 


der to ſuch heir 
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«determined by me upon a thorough conſideration of 
he other caſes, in a queſtion relating to perſonal eſtate. 


The only doubt therefore is, ' whether there are ſufficient 
i in the will to indicate this intention? and I think 


hem in conſidering the third queſtion, I will reſerve my- 
or it, and therefore what I ſay under that head muſt be 
aidered as applicable likewiſe to the preſent. | 


The third queſtion is, whether the bequeſt over is good ? 
| this is the principal one in the caſe. The general ob- 
Fon is, that the contingency is more remote than the 
will allow. Firſt, becauſe it is after a general dying 
out iſſue. Secondly, becauſe the original gift is to the 
whter and the heirs of her body. As to the firſt part 
[this objection, I think this does not amount to a limi- 
hon over, after a general Aus without iſſue, which would 
mainly be bad, as was determined in the cafe of lord 
unge Beauclerk verſus Miſs Dormer, vide ante p. 308. 
ch was heard before me June 17, 1742, as a hh by 
ent, but was fully ſpoke to and conſidered); and fo 
all the other caſes from that of King and Melling. 


But here the words are, in caſe ſhe ſhall die leaving no 


e preſent tenſe, which relates to the time of her dying. 


aſe, in which I was council), the words were (after 


10 git to the firſt taker William Gore, without the words 
a %) and if my ſaid nephew ſhall depart this life, and 
= n iſſue of his body, then he gives it over. And in 
e 


t cale- ir Joſeph Jekyll was of opinion that the deviſe 
was void; but lord Macclesfield reyerſed that decree, 
has never been impeached ; but many caſes have 
n determined in conformity to it; as for inſtance, Sab- 
ſon verſus Sabbarton, Caſes in Lord Talbot's Time 245, 
ich was determined much upon the ſame foundation. 


4 if any thing, this caſe is ſtronger, for here it being 
4 mg, it ties up more to the time of dying. 
u the ſecond part of the objection has been urged as 


Agthening this caſe. 


In the caſe of Paine verſus Stratton, where Paine had 
Jathed a moiety of his perſonal eſtate to his filter Mary 
Stratton 


rs of her body: now the word leaving is a participle of 
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of her body as 


ſhall be living at 


the time of her 


death. 


are; but as it will be neceſſary for me to take notice 


[ 647 } 


Leaving is a 
participle of the 
preſent tenſe, 
and relates to 


the time of the 
In Forth verſus Chapman, (which is reported in 1. P. daughther's dy- 
u. but I have choſen to take it from my own note of 8. 
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body, and the other moiety (upon the deviſe of which 
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' ought not to be inſerted ; upon which the cauſe coming 


\ Cafes argued and determined in the 
Stratton for life, and after her deceaſe to the hejrs of 


queſtion aroſe), he gave to his ſiſter Anne Paine, and 
heirs of her body lawfully begotten, or to be bẽgott 
and for want of ſuch iſſue or heirs of her body as afore 
he gave the fame to the children of his ſiſter Mary Strat 
equally among them, and to their heirs and aſſigns 
ever, immediately after the deceaſe of his ſaid ſiſter A 
Paine. And lord Macclesfield was of opinion, upon 
probate, that the deviſe over was void; but the orie 
will being ſome way or other blunderingly produced, 
obſerved that the words, 72 the deceaſe of my fifter 4 
Paine, had been interlined, and in part raſed out again, 
not in ſuch a manner but they were ſtill legible ; and the 
fore he ſent it to a maſter to enquire, whether thoſe we 
were raſed out of the will at the time of the teſtate 


The cauſe coming on again upon the maſter's report 
fore the lords commiſſioners, they were of opinion, tha 
had not been put into a right way of examination ; 

they therefore reſpited giving judgment, till the ma 
could be examined in the proper Eccleſiaſtical court, 

the parties were at the expence of litigating it in the Pre 
gative court, in order to have theſe words pronounced p 
of the will; however that court was of opinion, tl 


again before lord chancellor King, he was of opinion 
deviſe over was void : upon which an appeal was broug 
and the decree affirmed the 8th of March 1726. 


The uſe I make of this caſe is, that it was the opin 
of lord Macclesfield, and of the lords commiſſioners, 
deviſe over might be good, though the firſt deviſe was 
Anne and the heirs of her body ; for otherwiſe they wo 
never have put the parties to the expence of trying whe 
thoſe words, after the deceaſe of my ſiſter Anne Paint, 
eraſed. 


Another caſe is, that of the attorney-general, at the 
lation of the Goldſmiths Company verſus Hall, where 
words were, I give the reſidue to my ſon Francis H 
and the heirs of his body, to his and their own uſe ; but 
caſe my ſon ſhould depart this life, leaving no heirs of 
body living at the time of his deceaſe, then I give ſo m 
of the ſaid reſidue, as hall not have been diſpoſed of by 
faid ſon, to the goldſmiths company.“ It was held the! 
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riſe qver was not good, not becauſe of the firſt gift,. being 
© his ſan, and the heirs of his body, but becauſe by the 
other words he had given him qa power diſpo tion, 
which was held to be inconſiſtent with a deviſe over. 


And here it is no more than the common diſpoſition of 
rat eſtates, which have been frequently given to one and 
his heirs, with a deviſe over, in cafe he dies kaving no 
flue. f 


lt has been objected, the words for /ife are not in this 
vill. But though weight has been laid upon thoſe words, No weight has 
fir life, when they have been in, yet I do not know that been laid on the 
my weight has been laid on the want of them, when the — 
ntention of the teſtator has otherwiſe appeared: but if where che in- 
weight has been laid upon the want of them where it has tention of the 
keen a truſt executed, yet there can be none where it is a eee, 

truſt executory 3 for where it is a truſt executory, this court peared, „ 
$ bound to ſee a ſettlement made agreeable to the inten- al in the caſe 
ton of the teſtator; and fo it was laid down by lord Tal- do > ra 
hot, in lord Glenorchy and Boſville, Caſes in his Time 3, this court is 

ud was likewiſe one of the many points determined by 294nd to fee a 
mein Roberts verſus Dixwell, Vide 1 Tr. Atkyns. 607. 3 
And this caſe is ſtill ſtronger, becauſe the ſettlement is di- to the intention 
raed to be made according to their diſcretion ; and it is f che teltator. 
very proper diſcretion for them to exerciſe ; but yet I 
an by no means go ſo far as the decree at the Rolls has 
lone; for that would not be to conſtrue the teſtatrix's 
4 but would be uſurping a power of making a new will 

r her. 


The decree has added ſeveral new contingencies ; if the 
phter Jeaves no heirs of her body at the time of her 
lh; by the will it is to veſt in the remainder-men, 
ut the decree gives it them in caſe none of her children 
he to attain the age of twenty-one. Therefore as to ſa 
duch of the decree of the 17th of February 17 35, as gives 
n directions, or in anywile relates to the truſt of the ſur- 
Jus of the plaintiff's mqther's perſonal eſtate, ſubſequent 
b the truſt thereby directed and declared for the plaintiff 
ring her life, it muſt be reverſed ; and inſtead thereof, I 
er and decree, that in caſe the plaintiff ſhall leave any 
tr of her body living at the time of her death, then after 
le plaintiff's deceaſe, the clear ſurplus of ſuch perſonal 


1 date ſhall be in truſt for, and for the ſole benefit of ſuch 
15 of the bady ; but in caſe the plaintiff ſhall happen to 
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die without leaving any heir of her body living at the time 
of her death, then after the plaintiff's deceaſe, the cles 

ſurplus of ſuch perſonal eſtate ſhall be in truſt, as to ons 
. moiety thereof, for the benefit of the defendant Matthia, 

King; and as to the other moiety thereof, for the benefi 
of the defendants Maria Watſon and Cecilia Watſon, ſub 
Je& to the charges in the teſtatrix's will mentioned: and 
12 the accountant- general declare the truſt thereof accord 
ingly ſubject to the further order of this court. 


APPE 


APPENDIX. 


Michaelmas Term, 10 Geo. 2. 1736. 
| In Banco Regis. 


John Middleton and Anne his Wife, ver. Tliomas Crofts; 


OHN MIDDLET ON and his wife were articled 

againſt in the Eccleſiaſtical court, for being married 
cut of canonical hours; without licence or bans, and 
in a private houſe : a prohibition was applied for, upon a 
ſuggeſtion that the power of the Ecclefiaſtical court was 
taken away by the ſtatute of 7 & 8 Will. 3. cap. 35: by 
Which penalties were laid on the clergymen marrying, 
and the parties married, without bans or licence, which 
penalties were to be recovered in the temporal court : in 
order to bring the matter fully before the court, a rule was 
made for a prohibition, and that the declaration ſhould be 
delivered before the firſt day of the enſuing term. The 
ſubſtance of the pleadings, and arguments of council, are 
fully ſtated by lord Hardwicke chief juſtice, in delivering 
the opinion of the whole court, as follows : 


In an attachment upon a prohibition, the plaintiffs, the Declaration} 


huſband arid wife; in their declaration, ſet forth the ſtatute 
of 7 & $ Will. 3. cap. 35. whereby a penalty of 1004. is 
inflicted upon every parſon, vicar, or curate, marrying 
any perſon without bans or licence, and a penalty of 10/. 
on every mari ſo married, to be recovered with coſts of 
ſuit, by any perſon who ſhall inform or ſue for the ſame : 
that although the lay people of this realm are not ſubject to, 
of any way puniſhable by, any canons or conſtitutions ec- 
clefaſtical ; yet nevertheleſs, that the vicar-general of the 
biſhop of Hereford, intending unjuſtly to oppreſs the plain- 
ifs, and to draw the cognizance of a plea which belonged 
to our ſovereign lord the king, to another trial in the court 
chriſtian, had, at the promotion of the defendant, ar- 
icled againſt the plaintiffs in the following manner, vi- 
et ; | : 


. 


4 R 2 That 
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Plea and de- 
murrer, and 
Joinder in de- 
murrer, 


Three queſtions 
made at the bar, 


according to the book of Common Prayer, and be marriee 
in the church or chapel, between the hours of eight and 


year 1732, and before the commencement of this ſuit M 


bir. 


That the Jaws, canons and conſtitutions of th 
realm, it required, that all perſons, before they ſhall if 
given t er in holy matrimony, ſhould 6btain 4 faculty 0 


or licence, from the ordinary, or have the bans publiſhed 


twelve in the forenoon ; and that all perſons offending i 
the premiſes, or any of them, ought to be puniſhed by the 
faid-laws, canons, or conſtitutions. | 


| 
. 


That in the year 1729, 1730, and 1731, and in t 


John Middleton, and Anne Ellis, widow, the now plain- 
tiffs, being inhabitants of the pariſh of Dove, in thi 
county and dioceſe of Hereford, without any licence firſti 
obtained from their ordinary, and without bans publiſhed 
in the faid church, or any church or chapel, procured 
themſelves to be clandeſtinely married to each other by one 
Thomas Allen, a clergyman, or pretended clergyman, off 
the pariſh of Michael Church Ecley, in the ſaid county o 
Hereford, in his own dwelling-houſe there, between the 
hours of one and eight in the morning; and that by virtue 
— _ marriage, they cohabited with each other as man 
wife. | 


Then the declaration alledges, that the court chriſtiars 
hath no juriſdiction or cognizance of this matter, and that 
it is a mere temporal offence puniſhable by the ſtatute; tha 
the plaintiffs delivered to the defendant the king's writ of 
prohibition ; but notwithſtanding that, the defendant con- 
titrues to proſecute the plaintiffs in the ſaid court, in con- 
tempt of the king, to the damage of the plaintiffs, and 
contrary to the ſaid writ of prohibition. | 


The defendant by his plea denies (in common form) 
that he hath pr ed in the Spiritual court contrary to the 
writ of prohibition; and for a conſultation demurs gene- 
nerally, and the plaintiffs join in demurrer. This cauſe 
hath been ſeveral times argued, and three queſtions have 
been made at the bar. | . 


Firſt, Whether, by virtue of the canons made in the yea 
»603, lay-perſons are puniſhable by eccleſiaſtical cen 
fures for a clandeſtine marriage, had without bans 
or licence? | 


Secondly, If lay-perſons cannot be proſecuted or puniſbes 


by force of theſe canons, whether the court had 2 
: | 
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gion © a rauſe againſt them by the ancient 
amon 1 and le within the realm of 
gland ? 


irdly, S mg the Spiritual court had a juriſdiftion 682 
N grounds, whether that 22 is U 52 
ln away by the operation of the ftatute of 7 &.8 

Will. 3. cap. 35. fect. 4. which inflicts a penalty e 
zol. for this offence, to be recovered in the king's . 
court 


. erg of theſe queſtions ought regularly to be divided 
wo : 


Ir Whether theſe canons made in 1603, which re- 
o clandeſtine marriages, do, in the words and pro- 
ns thereof, extend to the parties contracting matri- 
or affect the laity in ſuch a caſe as is now before 
urt ? 


ah, If lay perſons are within the words of theſe 
m, whether the authority, by which theſe canons 
We: made, can bind the laity as to this matter? 


s che firſt of theſe two queſtionsþ there are five ca- «1603. 
xcomprized in the body of the cinons in 1603, that Canons which 
io clandeſtine marriages, videlicet, canon the 62d, fit can 
„ 102d, 103d, and 104th, that no miniſter, upon risges. 

of ſuſpenſion per triennium ipſo facto, ſhall celebrate 

mmony between any perſons without bans or licence, 

any time, but between the hours of eight and twelve 

ke forenoon, nor in any private place, or other than in 

church or chapel where one of them dwells, nor, be- 

nder twenty-one, without the conſent of parents. Ca- 

jſt, 102d, and 103d, relate only to the perſons by 

Im, and the manner in which licences are to be grant- 

nd the ſecurity and oaths to be taken on 2 ſuch 

es: canon 104th contains an exception of perſons in 

late of widowhood, out of ſome of the preceeding re- 

Wns ; and provides, that any ordinary or officer of- 

ts in the premiſes, ſhall be ſuſpended for fix months; 

that every licence granted contrary to the directions 
-mentioned ſhould be void, as if there never had 

my granted; and the parties marrying by virtue 

i, ſhall be ſubject to the puniſhment appointed for 

tine marriages. 

ſeems to be plain from hence, that none of theſe ca- 

n the words or terms of them affect the parties con- 


Firſt queſtios, 
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tracting, except the laſt clauſe of the rogth canon, wh 
relates to perſons married by colour of void lic Tat 
ed without the circumſtances before preſcribed ; but 
is not the preſent caſe, for the libel does not alledge 
void or irregular licence to have been obtained, and that 
marriage was thereupon had, but contains a poſitive ch; 
of a clandeſtine marriage, without bans publiſhed, or: 
licence at all, which is a different fact, and not within # 
proviſion. - For this reaſon it does not appear to us; 
the proviſions of the canons of 1603 do extend to the |; 
in ſuch a caſe as now before the court. 


But ſuppoſing lay perſons might be within the word: 
the canons in 1603, the next conſideration is, whe 
the authority, by which thoſe canons were made, can b 
the laity as to this matter. The authority whereby t 
were made is well known to have been by the biſhops 
clergy, in convocation convened by the king's writ, alle 
ed to treat of, and make canons by the royal licence, 
afterwards confirmed by the king under the great ſe 
but the defect objected to them is, that they never 
confirmed by parliament, and for this reaſon, though 
= the clergy of this realm, yet they cannot bind 
alty. 


' This is a queſtion of very extenſive learning, and g 
conſequence, upon which there is ſome appearance of 
riety in the Jaw books, notwithſtanding which I always 
derſtood, till it was diſputed in this cauſe, that the las 
latter times has been univerſally taken to be, that the 
nons of 1603 did not bind the laity for want of a pat 
mentary confirmation. 


And upon this ground, I preſume, it was, that my | 
ther Wright (that argued laſt for the defendant in 
cauſe, who is plaintiff in the Eccleſiaſtical court) expre 
admitted, that theſe canons did not proprio vigore bind 
laity, and inſiſted only on the ſecond point, that the 
cient uſage of the church of England, and the ancient 
nons rectived by and allowed in this nation do bind th 


But as the contrary doctrine was inſiſted on by the c 
council, who argued on the fame fide, and had a ng 
urge every thing which they thought material for their cl 
it is become neceſſary to examine and determine a poi 
ſo great conſequence to the conſtitution of England, 
der to ſettle the law thereupon. 
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it; we are all of opinion, that the canons of 1603, 
Fhuving been confirmed by parliament, do not proprib 
lr bind the lait; I ſay proprio vigore, by their own 
e and authority. ; for there are many proviſions contain- 
lin theſe- canons, which are declaratory of the ancient 
we and law of the church of England, received and al- 
wed here, which, in that reſpect, and by virtue of ſuch 
gent allowance, will bind the laity ; but that is an obli- 
won antecedent to, and not ariſing from this body of 


1 
44 


ln treating of this queſtion, it might ſerve for illuſtration 
y ornament, to look back into the hiſtory of the ancient 
daacils of this iſland in the Britiſh and Saxon ages; but 
y one who will be at the trouble of looking through fir 
if ry Spelman's laborious collection on this ſubject, will 
„ that it would furniſh very little materials towards fix- 
the points of law as to the obligations of canons, be- 
we thoſe councils were frequently mixed aſſemblies, com- 
partly of clergy, partly of laymen, and ſometimes of 
| king, with his nobility ; and at other times, ſome of 
commons are mentioned to be preſent ; but whether 
by had ſuffrages in thoſe councils or not, and in what 
nner they were ſent thither, whether by election, or by 
at other kind of conſtitution, is very uncertain and 
ACUTE, 


Thelike may be faid of ſeveral councils held in the ear- 
n times, following the coming in of the Norman line; 
afterwards there is frequently a mixture of the legan- 
ſe authority, which aroſe merely by papal uſurpation. 


Upon this important queſtion, therefore, it is ſafeſt for 
es to proceed upon ſure foundations, which are the ge- 
nature and fundamental principles of this conſtitution, 
V of parliament, and the reſolutions, and judicial opi- 
ns in our books, and from theſe to draw our concluſions. 


To argue firſt from the general nature and fundamental 
iciples of this conſtitution, nothing is ſo undoubtedly 
El, as that no new laws can be made to bind the whole 
ple of this land, but by the king, with the advice and 
lent of both houſes of parliament, and by their united 
Wority ; neither the king alone, nor 'the king with the 
Neurrence of any particular number or order of men have 
V igh power, To cite authorities for this, would be to 

TT. DINE prove 
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ind, upon the beſt conſideration we have been able to The court of 


opinion the ca- 
nons of 160g, 
not having been 
confirmed 
parliament, do 
not proprio vi- 
gore bind the 
laity. 


by 


The reaſons 


upon which 


they found the 
opinion, 


( 654 ] 


No new laws 
can be made to 
bind the whole 
people, but by 
the king, with 
the advice and 
conſent of both 
houſes of par- 
liament, and by 
their united au- 
thority, 
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prove that it is now day, and therefore I will on! 
the parliament roll, 2 H. 5. Pars 2. No, TY 
caſe of proclamations, 12 Rep. 74. 
prery man may The binding force of theſe acts of parliament, 2 
r from that prerogative which is in the king, as our 
8 of vereign leige lord, from that perſonal right which is int 
every lubjeQ is rent in the peers and lords of parliament, to bind the 
jc pl hey ſelves, and their heirs and ſucceſſors, in their honours : 
ment; but ig. dignities, and from the delegated power veſted in the co 
canons made in mons, as the repreſentatives of the people; and there 
— (big lord Coke fays, 4 Inf. 1. theſe repreſent the whole co 
the crown only, mons of the realm, and. are truſted for them by reaſon 
all theſe are this repreſentation, every may is ſaid to be party to, 
St the rope the conſent of every ſubject is included in an act of par 
— ment; but in canons made in convocation, and confirm 
* | a 4 crown only, all theſe are wanting, except the ro 
aſſent; here is no interyentiqn of the peers of the real 
nor any repreſentation of the commons. 


Indeed Dr, Andrews endeavoured to avoid the force 
this objection, obſerving, that the obligation of an 
of parhament did not ariſe from the actual repreſentatM 
6 of all the people of the land, but from an implied rex 
L 655 J fentation conſtituted by the law ; for that, in fact, m. 
ranks of men amongſt the commons had no votes in t 
election of members in that houſe, and the miniſter 
eyery pariſh in England has the care, and js the repreſe 
tative of his particular pariſh in matters ſpiritual, and vo 
in election of proctors far the clergy. 


The fact is undoubtedly true, that many amoneſt 
commons haye no votes, as perſons having no freehol 
freeholders in the antient demenſe, women, &e. but tl 
does not make it ceaſe to be an actual repreſentation of i 
people: no body ever imagined, that in exerciſing a ri 
of this kind, every individual perſon could poſſibly jo 
but ſome rule of qualification muſt be laid down, and ti 
hath been taken from the moſt worthy, and ſuch as he 
the moſt valuable and fixed ſort of property, which al 
to avoid confuſion, hath been reſtrained by later acts 
parliament, 


But it is quite a new notion, unheard of in the 1 
books, or in any writer ypon qur conſtitution, that UW 
rector or vicar of a parith is the repreſentative of his 
riſh, in voting for convocation- men: who choſe this W 
preſentative of theirs ? Not the pariſh themſelves, oe” | 
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hiſhop of the · dioceſe, or ſome lay- patron. Could this bi- | 
ſhop of the dioceſe, or the lay-patron, delegate a power for 4x 
the pariſhioners to bind them in any act of legiſlation ? 
Curely it never entered into any body's head, that they 
could do it: but not to dwell upon this novelty, it is con- 

to the very writ conſtantly iſſued to the metropolitan 
o-fummon his convocation, the words of which are Can- 
cure fucias totum clericum cujuſtibet dioceſis veſtre pro- 
vincie. It is contrary alſo to the premunitory clauſe in 
the writ of ſummons to every biſhop, which directs in a 
more particular manner, who of the clergy ſhall come in 
perſon, and who by their repreſentations, in this form, quod 
drcamus et archidiaconus in propriis perſons ad dictum ca- 
tulum per unum idemgue clericus, per duos procuratores 
neos plenam et ſuffictentem poteftatem ab ipſis capitulo et 
derico diviſim habentes prædictis die et anno per ſonaliter in- 
int ad conſentiendum, c. 


The words and common ſenſe of theſe writs import, In the convoca- 
that only the clergy are called; that the proctors of the nett whote 
dergy are merely repreſentatives of the clergy, and have wa... fon N 
their powers from and for them, without ſo much as an ther preſent in 
implication on any thing further : agreeable to this, lord — f me 
Coke, 4 In/?. 322. ſays, in domo convocationis, the whole of 
dergy of the province are either preſent in perſon, or by 


repreſentation. 


From hence ariſes the ſubſtantial diſtinction between the 
mtient canons, made in general councils of the church, 
nd confirmed by the Roman emperors after they embraced [C 656 ] 
the chriſtian faith, and the canons made either in a natio- 
ml or provincial ſynod of the church of England, and 
tnfirmed by the crown; as to the extent of their obliga- 4 
ton, there is no doubt but the former bound all the ſubjects | 
their empire, as well laity as clergy, ſo far as they were 
awful in reſpe& to the ſubject matter; but the difference 
i in the root from whence the obligation ſprings. 


The binding force of theſe antient canons over laymen, The binding 
ns not derived from any particular prerogative or 2 — — —4— — 
op of the emperors, as head of the church, but a Ps 
e ſu 


I 


rom men, was de- 
preme legitlative power being veſted in his perfon; for rived from the 
ter the Lex Regia, whereby it is ſaid to be ordained, pee legit | 
=” 2d principi placuit legis habet vigorem, ( Fuſtinian. ing vated labs 
. /ib. 1. tit. 2. ſet. 16. Digeſt, lib. 1. tit. 4. de con- perſon of the 
= itonibys principum) the whole power of making laws, eros. 
Fever originally gained by uſurpation, was devolved up- 1 


Vor. II. | 45 on 
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made by the council, and confirmed by the emperor, it 


In England it 
is other wile, 
where the king 
has but part of 
the legiſlative 
power. 


657) 


by the Engliſh conſtitution, the power of binding by ne 


an abſurdity to ſay that the clergy in convocation cannot 
charge the laity with one farthing by way of tax or impo 
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on the emperor ; and by conſequence, when a canon Was 


had the concurrence of every thing neceſſary to make it a 
complete law. 12 


But the caſe is far otherwiſe in England, where the li 
has but part of the legiſlative power, and therefore the — 
gument made uſe of in the caſe of Matthews and Burdet 
2 Salk. 673. though it be only the reaſoning of council, 8 


of great weight, and ſuch as I have heard no ſatisfactory 
anſwer given to. 


The anſwers which have been offered are two: firſt 
That the reaſon of the emperors confirmation of any ca. 
non, was only to give it a civil ſanction; but though this 
was faid, it was not proved; and I do not find any tempo- 
ral penalties . annexed to the antient canons of the church, 
The other anſwer was, this argument ſhews, wherever the 
law has fixed a power, 'that includes the conſent of the 
people; and therefore, in England, the conſent of the 
people is included in the royal confirmation ; but this hath 
not the ſhadow of an aniwer, becauſe it begs the main 
queſtion, which is, whether the law of England has depo- 
ſited in the crown the ſole power of confirming canons to 
— the Jaity, without the advice and conſent of par- 

ament, 


Another argument of like kind with the former is, that 


laws, and that of charging with taxes, are concomitant 
and co- extenſive, and thoſe who have authority to do the 
one, can do the other : thus the parliament makes laws ob 
ligatory upon the whole nation, and they impoſe taxes to 
be levied upon all the people : but the clergy in convoca 
tion never pretend to have power of granting tenths ot 
fifteenths, or other taxes to charge any perſons but them 
ſelves ; and by analogy from hence, can make no canons 
or ordinances but only to bind themſelves, i. e. the bod 
there aſſembled or repreſented. 


To purſue this argument a little further, and to infer thay 
conſequences which naturally reſult from it, it ſeems almo' 


ow oo Tt wS — Tr oo mw we o& =O 


ſition ; cannot even create a new fee to be paid to them 
and yet may erect new laws. to bind them in re eccleſiaſticaſ 
for difobeying which they ſhall incur the penalty of excomy 
munication, which is to be carried into execution by a 10! 


| 


4 
1 
4 
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of their liberty, and a diſability to ſue for and diſpoſe of 
their perſonal eſtate : this would certainly be to affect the 
kity in their property in a high degree; and yet it is ad- 


mitted that the clergy by their ſynodical acts, cannot charge 

the propexty of the laity. 
ng And again, the rule of any conſtitution in a particular 
wy aſe cannot be better found out, than by obſerving what 
det, has been the conſtant uniform uſage and practice in ſuch 
» 15 ae. Now the conſtant uniform practice, ever ſince the 
ory Reformation, (for there is no occaſion to go further 

back) has been, that when any material ordinances or 
uſt, regulations have been made to bind the laity as well as 
ca- clergy, in matters mefely eccleſiaſtical, they have been 
this either enacted or comfirmed by parliament ; of this propo- 
po- fition the ſeyeral acts of uniformity are ſo many proofs, 
ch. for by thoſe the whole doctrine and worſhip, the very rights 
the and ceremonies of the church, and the literal form of pub- 
the lic prayers, are preicribed and eſtabliſhed ; and it is plain 
mel fron the ſeveral preambles of theſe acts, that though the 
ath WW matters were firſt conſidered and approved in convocation, 
nan yet the convocation was only looked upon as an aſſembly 
po- learned men, able and proper to prepare and propound 


them, but not to enact and give them their force. 


To this way of arguing it hath been objected, that the 
reaſon of eſtabliſhing proviſions of this kind by acts of par- 
lament, was for the ſake of inforcing them by civil ſanc- 


ne tions and temporal penalties, which could not otherwiſe be 
tant obtained ; and undoubtedly this was one reaſon for it; but 
the | cannot be perſuaded that it was the only reaſon, ſince if 
obo | had been the prevailing opinion of thoſe times, that the 


clergy in convocation could make new canons to bind the 
aity, it is moſt unaccountable that they ſhould not think it 
proper to truſt any regulation of the moſt minute conſe- 
quence to the proper force of a canon or ſynodical decree, 
which if lawfully made might be carried into execution by 
excommunication, and the conſequences attending upon 1t 
were a ſanction fully ſufficient to enforce it. 


Upon one of the arguments of this cauſe at the bar, it 
was, though not in words aſſerted, yet endeavoured to be 
proved, that the legiſlative power of the clergy in conyoca- 
tion is co-extenſive with the judicial power of the ſpiritual 
courts, and that therefore, as the ſpiritual courts had an 
aowed juriſdiction over the laity, as well as the clergy, in 


matrimonial cauſes, ſo the convocation had power to make 
48 2 canons 


Ever ſince the 
Reformation the 
rule has been, 
that when any 
ordinanccs have 
been made to 
bind the lau, 
as well as the 
clergy, in mat- 
ters merely ec- 
cleſiaſtical, they 
have been cither 
enacted or con- 
ſir med by parli- 
ament, 
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canons to bind the laity relating to marriages. j | 
been expreſſed in other words, that their lis 0 by 
ing on clergy and laity without diſtinction in re eccleſiaſtica 
that is in eccleſiaſtical matters, or what according to the w 
of the land hath been reckoned of a ſpiritual nature. 


Lord Hard- But in this argument, a great deal too much is aſſumed 
— — 25 for the Spiritual court has undoubtedly juriſdiction for 50 
counſel to make trimony, and teſtaments, commiſſion of adminiſtration of 
on 2 perſonal eſtates, tithes, and oertain crimes, which are all 
in ordaining deemed in law in ſome degree of a ſpiritual or eccleſiaſtical 
canons co-exten- nature ; and yet if this argument was true, it would equal. 
—— ly follow, that they might make canons to limit the de- 
of their courts grees of conſanguinity, within which marriage may be 
1s — of - a contraQed, to ſix ſolemnities, of making teſtaments con- 
that it cannot be cerning perſonal eſtates, to regulate the rights of admini- 
contended for ſtrations, and of tithes, and to aſcertain the circumſtances 
2 wa and evidence of thoſe crimes, eſpecially in things not alrea- 
or of law. dy fixed by particular ſtatutes ; what conſequence would this 
have ? Every body ſees how it would enable them, without 
conſent of parliament, to change the law relating to the 
heirſhip and deſcents of lands, and likewiſe relating to per- 
ſonal eſtates, which are now become of prodigious value, 
and relating to the payment of tithes, which much con- 
cerns temporal intereſts and property; and allo as to ſeveral 
crimes, whereby the perſonal liberty of the ſubject may be 
conſequentially affected upon their ſignificavits. This at- 
tempt therefore to make the power of the convocation in 
ordaining canons, co- extenſive with the judicial authority 
of their courts, is full of ſuch ſtrange eee and ſa 
much miſchief, that it cannot be contended for with any 


ſhadow of reaſon or of law. 


In truth, ever ſince the Reformation, and for ſome time 
before, when any alteration hath been made in the law 
upon any of thoſe points, it hath been done by act of par- 
liament ; witneſs 32 H. 8. ch. 38. about the degrees of 
marriage, 21 H. 8, ch. 5. and 22 & 23. Car. 2. ch. 10. re- 
lating to adminiſtration and the diſtribution of inteſtates 
eſtates, and ſeveral others which might be enumerated. 


If this doctrine had been law at the time of making the 
ſtatute of Merton, 20 H. 3. the biſhops would have had 
no occaſion to apply to parliament to change the law of 
England, by legitimating iſſue born before marriage, as 
they had the juriſdiction to try general purer” or whether 
a child was baſtard or muljer, as is expreſſed in 2 = 

7 


ND 
6. pl. 25. they might have done it themſelves; and 


4. i the lords with one voice gave that memorable an- 
0, Muumus leges Angliæ mutari, the clergy in convo- 


in might have done it by a new canon. 


There was but one caſe produced to give colour to this 
ment, and that was 1 Rol. Ab. tit, Executor 90g. Let- 


41 .pl. 5. the words It is ordained 15 canon in 1 Fac, 
* cha 93. that bona notabilia ſhall be accounted 5. at 
* aſt * no perſon ſhall be ſaid to have left bona nota- 


la, if he have not goods in diverſe dioceſes to the value 
i 5/.” and it ſeems ( /emble is the word) that this ca- 
hath changed the law, if it was otherwiſe before; in 


” nuch as the granting of adminiſtration appertains to the 
n. faſtical law, and our law only takes notice of their law 
f tis matter, and therefore they may alter it at their plea- 


Hil. 7. Jac. B. Needham's caſe, by the doctors and 
cart, 5. in every dioceſe ſhall be bona notabilia. 


jon, ſays, that 405. in every dioceſe would make bona 


ute bona notabilia the value muſt be 5/. and therefore 
bes not appear that any alteration was attempted to be 
kin the law; and Rolls himſelf expreſſes his doubt in 
lace cited; beſides, if that did appear, it was a matter 
& did not concern the laity, but was merely a regula. 
among themſelves, making a diſtribution of the fees of 
nitration between the metropolitan and his dioceſan 
bps, and their officers. 


$ Rep. 135 in which it is material to obſerve, that 
Coke hath reported nothing to this effect: but let the 
t of the paſſage be what it will, this is a point of too 
moment to be determined by a ſingle looſe faying in an 
gement, contrary to the general reaſon and principles 
by, | 


Kondly, I come now to the ſecond head of argument 
pled upon this queſtion, which was ſtatute law; and as 


made by any act of parliament upon this particular 
h fo all that can be expected from hence are implica- 
band inferences, from whence the ſenſe of the legiſla- 
Wy reaſonably bg collected. | 


The 


This caſe ſounds ſtrong, but the authority of it amounts 
de; for though Perkins, /e7. 489, p. 94. of the old 
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The caſe in 

1 Ro. Ab. tit. 
Executor 90g. 
relating to bona 
notabilia, is of 
little authority; 
and Rolls him- 
ſelf expreſſes his 
doubt in the 
place cited; and 
nothing to the 
ſame effect is in 
the Report of 
the ſame caſe, 
8 Co. 135+. 


ita, yet there were authorities before this canon, that 


uke this caſe to be the ſame with fir John Needham's 


not find any poſitive declaration of the law has ever 
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The acts of uni- The ſeveral acts of uniformity, and other ſta | 
2 72 were mentioned and referred to, when 1 Mas lv 
E few ulage and practice of this kingdom ſince the Reformat 
— . furniſh proofs of this nature, very material to bew that 
ghat period Parliament have, from that period at leaſt, been of opi 
cen of opinion, that the proper power of making conſtitutions in ecclefat 


that th . , 
of m „ matters to bind the whole nation, was in them. 


[ 660 ] The only act made ex profeſſi u the ſubjed 
1 ©- nons, is that of the 2 17 * intided wa 
cleſiaſtical mat- a * 
ters to bind the Miſſipn of the elergy, and reſtraint of appeals, whe 
whole nation, power Was given to that king, Hen. 8. to appoint thi 
was in hem. two perſons to review and reform the eccleſiaſtical k 

which power was continued by the ſeveral ſubſe 
ſtatutes of 27 H. 8. ch. 15. 35 H. 8. ch. 16. and 
4 E. 6. ch. 11. but was never completely carried into s 
cution ; theſe acts of continuance are not printed in 
latter editions of the ſtatute-book, but are all in Raſti 
flatutes at large. | 


But even this ſtatute is in the words of it ſilent as to 
perſons, over whom the obligation of canons may exte 


It begins with an humble acknowledgment of the cle 
according to the truth, That the convocation is, alu 
* hath been, and ought to be aſſembled only by the Ki 
« writ; then they promiſe in verbs ſacerdot. that t 
cc will never from henceforth preſume to attempt, alled 
& or claim, or put in ure, enact, promulge, or execute 
&« new canons, conſtitutions, ordinances, provincial 
« other, unleſs the king's royal aſſent and licence may 
« had, to make, promulge, or execute the fame, and 
£ his majeſty do give his royal aſſent and authorit 
6 that 9 


Upon theſe recitals it enacts, . That the clergy, 
« any of them from thenceforth, ſhall preſume to atte 
4e to alledge, claim or put in ure, any conſtitutions or 
& dinances, provincial or ſynodal, or any other canons, 
<« ſhall enact, promulge, or execute any ſuch canons, 0 
6 ſtitutions or ordinances provincial, by whatſoever n 
C or names they may be called in their convocation in 
ce time to come, (which always ſhall be aſſembled by 
« thority of the king's writ) unleſs the ſame clergy 
c have the king's moſt royal aſſent and licence to m 
« promulge and execute ſuch conſtitutions Province 
<« fynodal, upon pain of ſuffering impriſonment, 
« making fine at the king's will, 


r ß = 
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ends further, „ That the king's highneſs ſhall have 


der and authority to nominate and aſſign at his plea- 
bs thirty-two perſons of his ſubjects, half whereof, 


a een, to be of the clergy, and half of the temporalty, 
pi de upper and nether Houſe of Parliament, who 
2 Wl have authority and power to view, ſearch and exa- 


tine the ſaid canons, conſtitutions and ordinances, pro- 
cial or ſynodal, heretofore made; and ſuch of them 
+ the faid thirty-two perſons, or the more part of them, 
ul deem and adjudge worthy to be continued, kept 
d obeyed, ſhall be front henceforth kept, obeyed and 


* wepted within this realm, ſo that the king's royal aſſent 
3 qe firſt had to the ſame ; and the reſidue of them which 
| ry, he king's highneſs and the ſaid thirty-two perſons, or 
% WF tie more part of them, ſhall not approve, or ſhall deem 
in oy to be abolite, abrogate, and made fruſtrate, ſhall 


wm thenceforth be void and of none effect, and never 
e put in execution within this realm. 


provided that ſuch canons, and conſtitutions and or- 
finances, - provincial or ſynodal, being already made, 
which be not contrariant nor repugnant to the laws, 
tutes and cuſtoms of this realm, nor to the damage or 
un of the king's prerogative royal, ſhall now ſtill be 
ted and executed as they were before the making of this 
8, till ſuch time as they be viewed, ſearched, or other- 
miſe ordered and determined by the ſaid thirty-two 


knor, form and effect of this preſent act.” 


this ſtatute and the ſeveral acts of continuance nothing 
urs, as was obſerved before, touching the perſons over 
am the obligation of canons may extend; but notwith- 
ding that, two obſervations ariſe upon them material to 
preſent conſideration. 


jut, That both the king and the clergy thought it ne- 
ky, or at leaſt very expedient, to take along with them 
wncurrence and authority of parliament, for abrogating 
of the antient canons, and for confirming and eſta- 
Wing fuch part as was to remain in force: if the opinion 
then prevailed, that the convocation, with the conſent 
be crown, could have ordained canons to bind the 
e realm, laity as well as clergy, the king with the 


Wn of thoſe times choſe to rely upon this other method. 


wcation, (who had juſt then given the ſtrongeit evidence 
heir fubmi.on to his will) might have found many and blithing ſuch 

vays of doing it without reſort to parliament ; but the Pert es was to 
| remain in forces 


Secondly, 
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erſons, or the more part of them, according to the 


Clear from 23 
H. 8. e. 1 
that both the 
king and the 
clergy thought 
it neceſſaty to 


ave the autho- 


rity of parha- 
ment for abro- 
gating part of 
the antient ca- 


nons, and eſta- 


1 
1 
| 
1 
L 
4 
1 
\ 
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temporalty. 
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Nothing is more Secondly, If the deſign of reviewing and reforming 


certain in law antient canon law, by commiſſioners author: i 
bem _ _ is Acts of parliament, ha been effeQually 1 
— = 1 ; every body muſt have admitted, that the ſyſt, | 
Jeemed to be Eccleſiaſtical laws which they had approved, woulg 
done by the derived its binding force over the whole realm from 
9 legiſlature; for nothing is more certain in law than! 
ave its validiry that when any act is done under a power, that act is dee 
from him, and to be done 2 grantor of the power, and to have 
— validity from him, and not from the perſon that exe 
. - This muſt be obvious to that king who paſſed the 


of thoſe acts of parliament, who was as jealous of his 
rogative as any prince who ever fat upon the Engliſh thrg 


I proceed now to conſider the reſolutions and jud 
opinions in our books upon this great queſtion. 


662 ] The firſt caſe which has been cited on this ſubje& 
In the prior of that of the prior of Leeds, 20' H. 6. 12. abridged 
yu , ** 1 Brooke, tit. Ordinary 1. The clergy of the province 
was laid down, Canterbury had given a tenth to the king, and in the a 
that the ordi- convocation, whereby it was granted, had inſerted a 3 
pa. — A viſo, that no perſon ſhould be diſcharged from being a 0 
had power to lector of this tenth by force of any privilege or exemptic 
make conſtitu - the archhiſhop appointed the prior of Leeds to be colles 
none provi. thereof, and to pay it into the Exchequer, The p 
(ceus J. Sime came into the Exchequer, and ſhewed forth letters pa 
— po — of exemption, whereby the king had diſcharged him fre 
cannot do any the collection of any tenths and fifteenths, and prayed t 
thing which might be allowed; upon ſome doubts among the baro 
wall bind the the cauſe was adjourned into the Exchequer-chamber, | 
fore the lord chancellor and all the judges, and doth 
appear to have been determined ; but the argument bot 
the bar and on the bench turns upon this point, whet 
the proviſo in the a& of convocation, (to which the p 
himſelf was to be conſidered as a party) did not amount 
an eſtoppel or a waiver of this privilege for that time, 1 
whether he ſhould not have inſiſted on his exemption 


convocation, and have got it excepted out of the provilo 


Upon this occaſion Hodges, who was then chief juſt 
of the King's Bench, ſaid, In reſpe& to what had be 
inſiſted that the prior ſhould have had an allowance of 
letters patent in the convocation, it is nothing to the p 
poſe, for they have power of things merely ſpiritual; up 
this Newton, then a judge of the court of Comm 
Pleas, ſaid, The ordinary by his convocation had a po 
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bake fiſting-days and holy-days, but not to allow or © 
allow the king's patent; and that they have power to 
conſtitutions provincial, by which (ceux de Sainte | 

Iyliſe) ſhall be bound; yet they cannot do any thing 

which ſhall bind the temporalty, and this opinion was not 

"The next caſe in order of time js that of the abbot of Said in the caſe 
Faltham, M. 24 *4 44+ 5. in which the very fame 6 
pin came again in q 


on, before all the judges in the 24 E. 4. 44. b. 
xchequer-chamber, upon the like letters patent of ex- that the convo- 
emption granted to that abbey, no judgment was ever — py 
wen upon the principal point, for the cauſe was deter- any temporal 
mined upon a fault in the pleading ; but in the arguments matter, but only 
oth of the council and of the judges, much is faid of the . 
ner of the convocation ; Cateſby, who, as I take it, ordain falling- 
ns king's ſerjeant, (though he was made a judge of the 4), and holy- | 
murt of Common Pleas the fame term) argues, that the 17201 1 
dot ought not then to have advantage of this exemption, tual judges, 
cauſe he was a party to the grant, and concluded by the 
woviſo; for ſajd he, among the clergy the convocation is 
y ffrong as the parliament is among perſons temporal; 
3 act of parliament, every one to whom the act 

ſhall be bound; for that every one is privy and 
ty to the act of parliament, for the commons have one 
two for every county choſen by, and to bind all the 


wunty; he goes on, the reaſon is the ſame as to the con- | 663] : 


Upon theſe two cafes ſome obſervations have been made The words la 
in the part of the defendant ; to the firſt of theſe caſes it '*7Poralue in 


Rs faid' by doctor Andrew, that Brooke had miſrepre- Oy e 


Rated it in his abri by mak 18 Newton ſav, that laid upon them, 
Vor. II. 1 e the for though they. 
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dhe ng the convocation could not do ãhy thing que Hera 1, 
year-book, i is rale in the maſculine genden, for, that 2 words in th 
iſ prioted, = orginal year: pak were ie temperaltie ; that le nee 
for in the el, means ſometimes. temporal perſons, .. but Ja temperali;c 
temporakie. im the feminine, always temporal matters or things, and 
therefore what Newton faid relates only. to temporal rights 
and imports that the convocation cannot bind thoſe 3 bu 
it happens that in framing this objection, only the laſt edi. 
tion of the year-book had been tonfulted, which is falf 
printed in this place ; for I have looked into the old edi. 
tion, and it is there le temporaltre in the maſculine gender 
as Brooke, who probably tranſeribed it from the originil 
edition, has quoted it, and therefore this criticiſm falls td 


That Newton, It was faid further, the point in that caſe was not, whe. 
. n nere, E pra lay perſons, 
wer ol the but temporal matters 8; tor th 1or of Leeds 
aer. 1 Vas, undoubtedly a ſpiritual perſon, and og wh Capacity 
perſons, as well liable to be bound; but the queſtion, was, Whether they 
as things, is" could conclude him from claiming the benefit of the king's 
. he op- letters patent of exemption, which was a temporal right? 
Fon de Sainte this is true, but affords no anſwer. to the inference 
Egliſe, which Newton's opinion; for it is plain he gives his opinion at 
words bgnity large, upon the power of the convocation to bind temporal 
the —— or Perſons as well as things; and conſiders the king as being 
rights of holy affected by that, from claiming the power of allowing or 
n dillowing 8 * * and that he means temporal 
- _ perſons by the words le temporaltie, is molt plain by the 
— — 4 of it to ceux de Sainte Egliſe, which — 
fignify thoſe of holy church, i. e. the perſons, not the 
matters or rights of holy church; ſo, Brocke conſtrued 
thoſe old French words, ceux de Sainte Egliſe, for in his 
abridgment of the caſe, he uſes le clergy as a ſynonymous 

term for them. A nc} g 4217's eln 
[ 664 ] The like objection hath been made on the caſe of the 
When the cale abbot of Waltham,” that what is there ſaid, related only to 
— L. wi the convocation's power of binding temporal matters or 
before all the rights, and not temporal perſons m * 4, ectlefraft 462 becauſe 
Judges in the the abbot was a ſpiritual perſon ; but this is no anſwer to 
— age what is there laid down,” becauſe it is clear. oh Gs who 
for laid the will attentively conſider it, that it is taken for granted 
power of the throughout the caſe, that they could only bind the clergy. 


convocation BY | — 2 
.,... Whale point yas to . frength @b.tho con 
over the tempo. VOcation's act as far, as, poſſible, ; ſets. gut with it, that 
ral rights of the amongſt the clergy, entre le G/er45,' the convocation 2 as 

" | 4 dies Hey " * ate I | | . = — a „ | f = * 175 wr | : | ng 


TE d e TSS = 2 


ty 
— 


= 


onzſt perſons temporal; and clergy ben- 
on between the repre- ire and the 
—_— — ang the repreſentation in convo- exempiion from 


oa; und makes the very reaſon of the clergy's being —— od 


=p be, that they are all perſonally: preſent or repre- empor! ri 

En — and upon this ground Pigott fays, he, — 
bind themſelves. What Vavaſor ſays afterwards © — not 
chin not intended generally, but by way of exception 
cit bf this indefinite/propofition, that the clergy in con- 
nion muy bind themſelves; for he ſays notwithſtand- 
us, the abbot ought not to de eſtopped, for the con- 
weation had mot power to bind any temporal matter, but 
y that Which is ſpiritual; che meaning is, though the 
convocation hath power to bind the clergy, yet the power 

ohen £ extend over, the temporal rights even of the 
+ mſelves, but to matters ſpiritual ;. but this claim 
if exe — is a temporal right of the abbot's, and 
le, 7 a clerk, is not bound gzoad. hoc. 
The na een of the queſtion, and the courſe of the reaſon- 
gin this caſe, ſeems to me to require this way of under- 
ding it; and if ſo, the point I am now i g on will 
gear da be there allowed'on both des. | beg. ben 

The nent caſe is called the convocation cafe, 12 Rep. 72 72. The tion , 
— opinion is leid down, founded on theſe 8 ira 2. 

book caſes that are there cited ; there is indeed caſe, 12 Rep. 

a eentions at the end of the caſe relating to ſpiritual 72. is miſprinz« 
aules,/ or which concern ſpiritual perſons, but that ſen- 8 2 # 
e is certainly miſprinted, for it is neither grammar nor laid upon it. 
ſe; and therefore no weight is to be laid upon it, neither 
fill J attempt to explain it's meaning. | 


In Caudrie s caſe, Rep. 32. 5. my lord Coke ſays, Canons that 
EI it be Jemanded what . conſtitutions, ordi- 22 4 
knees and fynodals' provincial, are ſtil in force within w 42 
* this realm,“ I anſwer, that” it is reſolved and enacted within this 


Le of parliament, that ſuch as have been allowed realm, and not 


ugnant to 
onſent and cuſtom within this realm, and are 3 


Nat bn trariant or bene to the laws, ſtatutes and cuſ- of, ere till in 
Ims thereof,” nor to the damage or hurt of the king's pre- ——— 
25 royal. are flill in force within this realm, as the tic laws. 
s cccl efiaſtical laws of the ſame. Now as conſent 

am hath allowed theſe cations, ſo no doubt by ge- 


wil * of the whole realm any of the ſame wey be 
aged, enlarged, explained or abrogated. = 


Aire y gg. caſe 1043 and Cra. 7. Trin. 2 Jac. 1. | 665 
un aſſembly 72 lord — Ele ſmere, the lords of aſlembly 


4 T2 of of lord chan - 
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rer of the council, and all the juſtices of England in the Star- 


a ee chamber, this queſtion- was propoſed, Whether dee. 
the juſtices of tions of puritan miniſters, by the high commiſſion court, fe 
Sagland in tne refuſing to conform to the ceremonies appointed, by th 
Star-chamber, | . 5 *. by . 2 
it was held, that canons of 1603, were lawful ? to which all the judges an- 
deprivations of ſwered, that they were lawful, and that they had a confe- 
puritan mini rence touching this point amongſt themſelves ; the reaſon 
rs by the high a. 
commiſſion was, becauſe the king had ſupreme power eccleſiaſtical 
court were which he had delegated to thoſe commiſſioners, - whereby Þþ 
. they took a power of deprivation by the canon laws of the 
realm, and they held, that the king without parliament 
might make ordinances and conſtitutions for the govern- 
ment of the clergy, and might deprive them if they did 
not obey ; but without the king the clergy could not make 
conſtitutions. . aciy tyre | LO 
The clergyare In the great caſe of the biſhop of St. David and Lucy, 
nous ookemed Paſch. 11 W. 3. Carth. 485. it is laid down by lord chit 
only by the Juſtice Holt, and not denied by any one, that it is very 
— LI to plain, all the cl are bound by the canons confirmed 
they maſt be Only by the king; but they muſt be confirmed by the par- 
confirmed by liament to bind the laity. 
parliameat. ms | * | 
Lord Raymond The report of this caſe in Salk. 1 4+ is in this point to 
and lord chief the ſame effect, though not quite ſo full; but as this opi- 
— 2 r nion appeared to be of great weight, I have looked into 
the caſe of the two manuſcript reports of the ſame caſe, taken by hands 
biſbop of St. of the beſt ability and credit, I mean the late lord Ray- 
Lac, age mond and lord chief juſtice Eyre, and find they both 
with the printed agree with the printed report of ſerjeant Carthew : the 
report of ſer- words of lord Raymond are theſe : per Holt chief juſtice, 
2 _—_ clergy are ſubject to a law different from that to which 
the laity are ſubject, for they are obliged to obey the 
canons, for the convocation may make canons to bind all 
the clergy, but not the laity ; and if the clergy do not 


conform to them, it may be a cauſe of deprivation. 


No canon fince Trin. T. 3 Anne, Britton verſus Standiſh, reported in 
1 Modern Caſes 188. that caſe was upon a motion for a 
— or prohibition to the Eccleſiaſtical court, in a ſuit * the 
can proprio vi- Plaintiff for not coming to his pariſh church on undays, 
gore bind lay- and not receiving the facrament at Eaſter ; againſt the pro- 
Tre? hibition it was inſiſted on, as it has been in this cauſe, that 
the Spiritual court had this juriſdiction by force of the an- 

tient canon law received and allowed in England, and like- 

wiſe by the goth canon in 1603, Mr. juſtice Powell and 

Gould thought that they had an original juriſdiction thy 


renn. 687 


WW. matter by the antient canon law ; to this lord chief 
WY jt Holt ſaid, that a juriſdiction allowed to them, time 
WW omorial,'muſt be taken to belong to them by law; but 
l doubt at preſent is, whether this be ſo; if there be 
antient:canon for it, and received here before 1603, 
Feil agree with you; but if not, no canon fince then, 
made in full convocation, can proprio vigere bind | 666 ] 
men; afterwards a prohibition was granted to declare 
as to this point. Roo. * | 
Davis's caſe, Mich. 5 C. 1. C. B. the court was moved In Davis's caſe, 
tr 2 prohibition to a ſuit in the conſiſtory of the biſhop of Ar; 2 5 
& David's, againſt the defendant, being a lay man, for King 4" 
wching a grammar ſchool without licence; but a prohi- was the prevail- 
tion was refuſed, by reaſon of the clauſe of the act of AfA the 
1 une, to prevent the growth of ſchiſm, which was bind the =. 
ten in force; in that caſe it was faid by lord chief juſtice without an * 
Xing, that it was the prevailing opinion the canons did of Pets. 
wt bind the laity without an act of parliament, there be- to repreſen. 
he none to repreſent them in convocation, and therefore them in convo- 
1 not be ſued in the court Chriſtian for breach en. 
the canon for keeping a ſchool without licence, before 
Jie making of that act 12 H. | 


Having now gone through the authorities that have oc- 
wred in ſupport of our opinion, it is neceſſary to conſider 
thoſe that have been produced on the other fide, which 1 
link were but three. 2 5 


The firſt was the caſe of Bird and Smith, Moore 78 1. Said at the end 
aſe 1033. T. 4 Ja. 1. Smith was deprived of the par- of the caſe, 
mage of St. Nicholas Avon in London, by the high 2 
vmmiſſioners, for not conforming himſelf to the canons 787. 3 
« the church; whereupon the king preſented Bird, who been reſolved. 
ws inſtituted and inducted, but Smith would not yield teh canons 

x poſſeſſion, which was kept by force; a writ de vi /aica made by the 

WJ mvende was awarded out of Chancery and returned, and convocation and 
inith appealed from the ſentence of „ Where- an ag withe: 

en Bird filed an Engliſh bill of a very unuſual nature, ment, bind in 
mying that he might be put into poſſeſſion of the living, all matters ce- 

ung an appeal, and until the ſentence ſhould be de- elf, ie 

ad. The lord chancellor Elleſmere heard the cauſe, of parliament. 

ited by lord chief juſtice Popham, Coke and Fleming, 

. B. who all concurred that a decree ſhould be made to 

ut Bird in poſſeſſion until Smith had reverſed the depri- 
ation, It is ſaid at the end of that caſe to have been re- 

Wired, that the canons of the church made by the convo- 


cation 


C000 
ation and the; king, without the parliament, bind 
Matters eccleſiaſtical, as well as an a& of parliament; f 
that by the common law every biſhop in his dioceſe. arc 
biſhop in his province, and the houſe of convocation 
the nation, may make canons to bind within their t 

pPf!anch of the parliament of this realm, but afterwargs 
vered from it for their eaſe, and carried their peculiar fun 
tion with them into the convocation houſe ; that a cles 


mum cannot now be a member of the houſe of commo 


nor-xlayman bf the convoeatiom; and therefore when t 
| .. convocation makes carions of things appertaining to th 
e the king confirms them, they will bind the whole real 
＋ 667 It mut ze ned that this is a very extraordinary caſt 
at ee _ and the decree fuch'a one as would not be allowed as 
«very extravr.. precedent at this day, which is a good caule to ſuſpect t 
ditiary calc, nad CIS t is built. It is a decree upon an E 
in 


equity, to turn a miniſter out of the. poſſeſſi 
„ Upon a ſentence * of deprivation, from whi 
al' was in fact interpoſed, and. to ſtay all ſuits 
mom aw, though the authority whereby the ſentene 
Law to ſay, that was pronounced was properly examinable there; in tha 
every biR®P in part of the report which has been relied on in the preſen 
dechbil@or in Eaſe, it is ſaid by the common law, every biſhop in his dio 
his province, ceſe, archbiſhop in his province, and the houſe of convo 
and the houſe of cation in the nation, may make canons to bind within thei 
er * "nl limits ; but is there any colour of law for this? could every 
make capons to diocefan alone make canons for that dioceſe ? could thy 
— 4g metropolitah do it alone, without the convocation or fy 
nao of his province ? moſt certainly not, and yet this 
delivered. ee 3 
Whatever inby But laying theſe © particulars aſide, though very ſtrong 
heoon de things arc the reported to be ſaid of the power of convo 
bind'the whole cation to bitid the Whole realm in matters eccleſiaſtical, ye 
eben mit- it is not expreſsly faid they can bind the Jaity, nor de 
— 7m ru clared in'words what perſons they can bind; and all that 
where faid in was neceſſary to the determination of the cauſe was, that 
this cate 7 they could oblige the whole clergy of the realm in-r4 
ey rae ecclefiaftica ; for both the parties before the court were 
| ymen, and the deprivation was for a ſpiritual cauſe. 
1d. Ch. Juſt. The next authority was the opinion of lord chief juſtice 
— ad opi- Vaughan, in the = of Hill againſt Good, Vaugh. 327. 
amply: UNE that if by a lawful canon a marriage be declared to be 
K* = ub — againſt Gods? law, we muſt admit it to be ſo; for a lawful 
as much a an canon is a law of the kingdom, as much as an act of par- 


liament, 


We ch Artner 
Ai eB 


* 4 


A. P. 5 E. N. D. I. X, 690, 
gent, and whatſoever is the law of the kingdom, is as af of p- 


a the was any thing elſe that is ſo. 


This js certainly true, but proves nothing in the preſent 
+ becauſe it is filent, and does not determine what is 
try to make a lawful canon, as to this or that par- 

rlolyec, matter, or perſon, which is the point now 
ne. 


c 


The laſt caſe cited, was that of Grove and Elliot, Paſch. In the caſ- of 

Car. 2. 2 Vent. 41. there was a motion for a prohibi- oe le 

ito 2 proceeding ex officio in the Egcleſiaſtical court xf. M 

aſt the plaintiff, for keeping a conventicle in his houſe; Tyrrel held, 

kguments both at the bar and on the bench turned be fies and 

ch upon this, whether the ſpiritual courts had originally Hithout the 

ron of ſuits for keeping conventicles ; and if fo, parliament, 

dhe it was not taken away by the ſtatute af conyen- Cannot mas 

Bs, which was then in force? It was not alledged in the which ſhall 

x that there was any preſentment of the offence charged, bind the laity, 
y that it was ex parte A. B. a notary public; but 

regiſter of the court made an affidavit that the curate 

he pariſh had made a preſentment ; upon this it was 

wed by the plaintiff's council, that this was not ſuffi- [ 668 J 

ut; for that the rector or vicar of the pariſh, and not the 

te; onght to preſent. This objection was anſwered 

he of x1 canon of 1603, which provides, that in the 

e of the rector, the curate may preſent. 85 


on hence an occaſion was taken to diſpute concerning 

force of theſe canons 3 Mr. juſtice Tyrrell ſaid, I hold Ld. Ch. Juſt. 
the king and convocation, without the parliament, can- Vaughan ſaid in 
make any canons which bind the laity, though they cx — Deagy 
te clergy; my lord chief juſtice Vaughan differed in oe with the 
Land faid, ne canons of 1603 are certainly in force, aſſent of the 

th never confirmed by act of parliament ; and that dias unter — 
wnvocation, with the aſſent the kin under the * 3 7 
ſeal, may make canons' for the regulation of the for the regula- 
L and that as well concerning laicks as eccleſiaſtics, ter a well 
bis Lyndwood : indeed they cannot alter or refringe concei aing 
mmon law, ſtatute law, nor the king's prerogative; laicks as cccle- 
kbis required in making new canons is, that they con- Ga“ 
bemſelves/to church matters. Ratio (her bug 

puff 8 to appear from hence, that Vaughan 

alice was of a different opinion from that which the . 

las now delivered ; but the weight of this authority 8 it 
E greatly weakened, when it is obſerved, that it was fering 14 
da motion without much conſideration; that m_ Chief Juſtice 
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Vaughan, and judge of the court declared himſelf of a contrary : 
— % and the other two declared no opinion at Al en ul 
opinion at all tion; fo that it comes only to the opinion of a ſingle wy : 
on =_ —— againſt another, and all this upon a point not proper 
— the cauſe : for it did not appear by the proceedings 0 
Spiritual court, that there was a preſentment by the 
rate, and the affidavit was irregular, and could not ſupp 
it; and the whole court finally held, that it was not 


ceſſary to ſhew any preſentment at all, 


The opinions of Upon ſtating theſe authorities, it is eaſy to decide whit 
— * Mnderates z as to that extraordinary das ck 
and King, and Bird and Smith in Chancery, I think no ſtreſs is to 
the anfwer of laid upon it, and then there remains only the opinion 
the Sus Cham - lord chief juſtice Vaughan; 2 which I oppoſe the op 
ber, muſt pre-: ions of Newton, Coke, Tyrrell, Holt, and King, a 
ponderats the anſwer of all the judges in the Star-Chamber, whit 
againſt the N ot 3 * A 3 

fingle opinion carries in it a plain implication of the ground we now 
of Vaughan. upon, 


_ queſ- The ſecond general queſtion made at the bar was, a0 


The ſpiritual mitting that the lay- perſons cannot be puniſhed for a cla 
— + Ju- deſtine marriage by virtue of the canons of 1603, wheth 
the ancient za the Spiritual gurt had juriſdiction of ſuch a cauſe agai 
non law in the them, by the ancient canon law received and allowed wit 
— — in the realm of England ? and we are all of opinion, t 
riage. the Spiritual court had ſuch a juriſdiction, 
[ 669 ] I have had occafion already to mention the rule laid do 
| by my lord Coke in Cawdrie's cafe, that ſuch canons : 
conſtitutions eccleſiaſtical, as haye been allowed by gene 
conſent and cuſtom within the realm, and are not contra 
or repugnant to the laws, ſtatutes and cuſtoms there 
nor to the damage or hurt of the King's prerogative, a 
ſtill in force within this realm, as the King's eccleſiaſtic 
laws of the ſame ; this rule is warranted not only by tt 
reaſon and nature of the thing, but alſo by a ſtrong e 
eſs declaration of 12 in the 2 to tl 

ſtatute of 25 H. 8. ch. 21. concerning Peter-pence 
diſpenſations; and though in the proviſo at the end of tl 
ſtatute 25 H. 8. 19. for continuing the antient canon [a 
until the intended reformation thereof ſhould be co 
pleted, no mention is made of cuſtom or uſage, yet the 
are wards of the ſame import; and in the act 35 H. 
ch. 16. fox. prolonging that power during that King's lik 


che proviſo for continuing the antient canons is repeat 


ann r. 


ind more clearly penned thus, Such canons, conſtitu- 
« tions, &c. as be accuſtomed and uſed here. 


Here reſts the ſure foundation of all eccleſiaſtical juriſ- 
action in this kingdom; and of this a rational and natural 
account is given in a manuſcript treatiſe of that great and 
lamed judge lord chief juſtice Hale, which I have peruſed: 
« I conceive, ſays he, that when chriſtianity was firſt in- 
&« troduced into this ifland, it came not in without ſome 
form of external eccleſiaſtical diſcipline (or coertion) 
« though at firſt it entered into the world without it ; but 
« that external diſcipline could not bind any man to ſub- 
mit to it, but either by force of the ſupreme civil power, 
« where the governors received it, or by the voluntary 
« ſubmiſſion of the particular perſons that did receive it 
« if the former, then it was the civil power of this kingdom 
« which gave that form of eccleſiaſtical diſcipline its life ; if 
« the latter, it was but a voluntary pact or ſubmiſſion, which 
« could not give it power longer than the party ſubmit- 
ting pleaſed, and then the King allowed, connived at, 
« and not prohibited it; and thus by degrees, ſays my 
author, introduced a cuſtom, whereby it came equal to 
other cuſtoms or civil uſages.” 


It remains then to be enquired, whether that part of the 
canon law which prohibits clandeſtine marriages, hath been 
received and allowed in England. 


The canons of the council of Lateran in the decretals, 
[. 4. tit. 3. ch. 3. cum inbibitio, which contain a general 
prohibition againſt clandeſtine marriage, and require publi- 
cation of bans by the miniiter in the church, were adopted 
into the canons of the church of England by the convoca- 
tion held at London, 3 E. 3. which was in the year of 
our Lord 1328. Lynwood, 2 4. tit. 3. de clandeſtina 
diſpenſatione, cap. Quia ex contractibus, ſays, it inflicts 
the puniſhment of ſuſpenſion on the clergyman for three 
years, offending by celebrating a clandeſtine marriage; and 
then adds, et hujuſmodi contrahentes pena debita percel- 
lende; Lynwood in his gloſs on the words parna debita, 
explains them thus: erit arbitraria cum nen exprimatur. 
Hedie vero fic contrahentes (ut aliqui volunt) ſunt ipſo 
facto excommunicati : ſo that he took it that the contract- 
ing parties marrying clandeſtinely were liable to the puniſh- 
ment of excommunication. 


That the juriſdiction of proceeding by eccleſiaſtical cen- 


tures againſt lay-perſons marrying clandeſtinely, has been 
Vor. II. | 4U received, 
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eccleſiaſtical received, uſed and allowed in England, was ſaid by d 

— — Andrews in his argument, to appear by many oe 
rying elanded- | the regiſtery of the fee of Canterbury, ſome whereof he 
tinely, it would cited particularly; and it muſt be admitted that 3 long 
2 8a courſe of ſuch precedents would be of great weight in ? 
off His na- Caſe of this nature, though a few Inſtances would not 
yu xr 2 becauſe they might paſs {1 ſilentia, and the parties might 


1 chooſe to ſubmit rather than undergo the expence and (la. 
Vene ber. our of a ſuit for a prohibition. Sen 


Tn Mattingley It is therefore more material, that this juriſdiction hath 
and Martins, received the ſanction of a judgment of this court in the caſe 
Ss that of Mattingley verſus Martins, Paſe. 8. Ca. 1. Jones 25). 
if any perſon That caſe was upon a demurrer in prohibition to a ſuit in 
marry without the court of the archdeacon of Berks, againſt a huſband 
ans or licence, And wife for a clandeſtine marriage, had without bans or 
they are citable licence. Upon argument, Wlutlock and Croke were of 
— © jos opinion that the prohibition ought to ſtand; but Richard- 
court, and no ſon chief juſtice, and fir William Jones, were of a contrary 
1 opinion, that the prohibition ought not to ſtand: the court 
being thus divided, they deſired the advice and aſſiſtance 

of Heath, chief juſtice of the Common Pleas, Davenport 

chief baron, Denham and Hutton, who all agreed with 

Richardſon and Jones, that there ought to be a conſulta- 

tion ; and the ſecond point mentioned in the book to have 
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„ without publication of bans, or licence, diſpenſing 
« with it, they are citable for it into the eccleſiaſtical 
court, and no prohibition lies, and a conſultation was 
awarded. 


Otherwiſe lay- This reſolution is in point, and I can find no autho- 
ones den rity againſt it; it is alſo ſupported by the ſtronger reaſon, 
— backs Giphagh clandeſtine marriages have always been com- 


would, without plained of as a great grievance, and highly detrimental to 
_ od aye the public and private families, yet lay-perſons contracting 
ritual a.” fuch marriages, muſt without ſuch a juriſdiftion in the 


have been un- jn the Spiritual court have been abſolutely unpuniſh un- 
aiſhed ullthe til the late ſtatute of . 3. cap. 35. was made; which is 


atute of W. . . < 
was made. 0 not to be believed. 


{ 671 ] But that ſtatute gives rife to the third general queſtion 
Third general in this cauſe, which is, whether this juriſdiction of the 
eee una. Spiritual court is taken by the conſtruction and operation 

nimiouſly of of the ſtatute 5 & 8 IF. c. 3· 35: / 4 which inflicts a penalty 
opinion that of 10. for this offence, to be recovered in the king's 
14 . of court: the words are theſe: And for the better aſcer- 
. 3: Tf a 
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« rages and licences as aforeſaid, be it further enacted, 


« ſo married without licence or publication of bans as 
« aforeſaid, ſhall forfeit the ſum of 10. to be recovered 


4 who ſhall inform or ſue for the ſame.” 


Before I conſider the effect and conſequence of this 
fatute upon the main queſtion, I would make two obſer- 
nations upon it ; firſt, that though ſome doubt was made 
by Mr. x” rf ne upon the ſecond argument, whether 
this clauſe in the ſtatute be now in force, yet upon looking 
nto the ſeries of ſtatutes. rAlating to ſtamp duties, it clearly 
to be ſo; for by the act of 8 g I. 3. ch. 19. it 
was continued till the rſt of Auguſt 1706. and by the act 
5 Ann. ch. 19. J 3. it was further continued for the term 
of. ninety- ſix years, therefore that objection muſt be laid 
put of the caſe. 


uponi the huſband, ** Every man ſo married ſhall forfeit 
it;“ ſo that ſuppoſing the eccleſiaſtical juriſdiction to be 
aken away by implication in this caſe, it could only be as 
the man, then the prohibition could only ſtand guoad 
lim, and a conſultation muſt go as to the proceedings 
zainſt the wife. But upon a mature deliberation we are 
al of opinion, that this ſtatute hath no operation to take 
way the eccleſtaſtical juriſdiction as to the huſband clan- 
leſtinely married. 


The general queſtion is, whether an act of parliament 
nflicting a pecuniary penalty, or other temporal puniſh< 
ment, upon an offence of which the Spiritual court had a 


e away ſuch juriſdiction, hath been much agitated, 
ad undergone diverſity of opinions. 


In the eaſe of Grove ver/us Elliott, 2 Ventris 41. cited 
b another purpoſe, the whole court of Common Pleas 
eld that the Spiritual court might prozeed againſt a perſon 
or keeping a conventicle, notwithſtanding the ſtatute of 
Charles the ſecond againſt conventicles : ſo in the caſe of 
Cory againſt Pepper in 2 Levinz 222. and fir Thomas 
Jones 131. for teaching ſchool without licence. But not- 
withſtanding this, there are many opinions in the books to 
te contrary ; and the caſe of Chadwick verſus Hughes, 
lertb. 464. is a later caſe, and is directly oppoſite to the 
; 4U3 reſolution 


Secondly, That this penalty of 10“. is inflited only 


ar. 1 without a ſpecial ſaving thereof, doth. 
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inin ing and collectin e ſaid duti mar- bath no o 

« taining, levying g the ſaid duties on mar _— 
away the eccle- 
« that from and after the 24th of June 1696, every man Gaſtical jurif- 
dition as to the 
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TP l deſtinely mar- 
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reſolution of Cory verſus Pepper in the inftance of t. 
ing ſchool without __ | | e ot teach 


The caſe of Burdett verſus Matthews in the firſt year of 
&, Anne was ſubſequent to them all; and then it Was 
thought a Hou of ſuch. difficulty as to be ſolemaly argued 
but by reaſon of the death of one of the parties it was never 
determined. FFC C0 Aglta 


Where the ec- It muſt be admitted, that where the eccleſiaſtical cenſure 
— and temporal puniſhment ate both levied againſt the fame 
ral puniſhment identical offence, the rule of Nemo bis puniri debet pro 
are no why eodem delicto, is a ſtrong objection againſt allowing ſuch a 
nl offence, che double proceeding ; for how could a ſentence in the Eccle- 
rule of nemo ſiaſtical court be pleaded by way of auterfoits convict to an 
bis porin Gebet action or information upon the ſtatute? — | 


Ko, # Rrong againſt allowing a double proceeding. - 


But we hold the caſe now in judgment to be a kind of 
middle caſe, plainly diſtinguiſhable from any of the former 
in the material ground of the point now under conſideration. 


The pecunia In the caſe of teaching ſchool without licence, the pecu- 
penalty, enact- niary penalty enacted by the ſtatute 13 Car. 2. of unifor- 
ts ccd ane mity, is inflicted directly and co nomine for a puniſhment of 
tis. cafe of teach. the ſame offence, and in the fame reſpe& for which the 
ing ſchool with- ſpiritual judge inflicts the puniſhment of excommunicati- 
22 ac, on; the intent of the temporal puniſhment is to prevent 
mine foca vu- the ſuppoſed miſchief of unlicenſed perſons teaching ſchool, 
niſhment of the and ſo is the intent of the eccleſiaſtical cenſure ; and as the 
are hr . penance enjoined is a ſatisfaction to the public for that of- 
tual judge in- fence, ſo is the penalty of the ſtatute. 45 
fits excommu- - | 25 ä | 
6— But in the caſe now before us, the penalty of ro/. on 
| the huſband is not inflicted on the offence of a clandeſtine 
marriage as ſuch, 1 mean as a breach of the public order of 
the church, and of general inconyenience, and evil exam- 
le, but collaterally and in a different reſpect, which is to 
—f the duties on marriages and licences. The clauſe is 
introduced with theſe expreſs words, “ and for the better 
& aſcertaining, levying, and collecting the ſaid duties as 
“ aforeſaid, be it further enacted, &c.” | 


This makes it in reality, and not in fiction only, a pro- 
ceeding diverſo intuitu ubi eadem cauſa diverſis rationibus 
wentilatur, as in the expreſſion of the Stat. de Articulis 
clerici. 2 Inſt. 622. | 


The g 


KAPPEN DI X. 


ick order of the church, and of al! 

of or evil example; the ſtatute inflicts a penalty in reſ- 
ag of another conſequence ariſing from it; as it infers a 
d, Aland diminution of the public revenue; and this re- 
er WWM:4ion does not ariſe by conſtruction, but by the expreſs 
Eiration of the legiſlature themſelves *© 


The eccleſiaſtical cenſure is to puniſh the offence directly 
vintuitu as it is a clandeſtine marriage, a crime againſt the 
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The ſtatute in- 
flifts a penalty 


in reſpeQ of a 


neral inconvenience clandeſtine mar- 
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riage, being a 
fraud on the 
3 revenue, 


at the eccleſia. 


ſtical cenſure is 


to puniſh it as aa 


re offence againſt the public order of the church, 


I this view it ſeems rather more ſtrong than the com- 
pon caſe on the ſtatute 18 E/:z. ch. 3. concerning the pu- 
ment of the mothers and reputed fathers of baſtard 


The ſtatute not only provides for the indemnity of the 
wiſh, but alſo for the puniſhment of the offence of lewd- 
xs; the words are concerning baſtards begotten, and born 
kt of lawful matrimony, (an offence againſt God's law 
ad man's law), the ſaid baſtards being now left to be kept 
{the charge of the pariſh where they be born, to the 
jeat byrthen of the ſaid pariſh, and to the evil example 
d encouragement of lewd life, it is enacted, that two 
ces of the peace upon examination, ſhall and may by 
er diſcretion, take order as well for the mother and re- 
ted father of ſuch baſtard child, as alſo for the better re- 
of every ſuch pariſh ; and ſhall and may likewiſe take 
ter for the keeping of every ſuch baſtard child, &c. 


This ſtatute inflicts a temporal puniſhment upon an act 
[ lewdneſs, not as ſuch, viz. as a ſpiritual offence and 
re inconvenience, but to prevent undue charges being 
wght upon pariſhes. The Spiritual court puniſhes it by 
nance and eccleſiaſtical cenſures, as it is a crime of in- 
ntinence, a ſpiritual offence, a public ſcandal to the 
reh; the ſtatute puniſhes a conſequence ariſing from it, 
t having a baſtard, as that may infer an unjuſt burthen 
hon the pariſh where it is born; and theſe puniſhments 
king diverſo intuitu, in theſe different reſpects the one for 
r criminal act directly, the other on account of a parti- 
Wr evil conſequence ariſing from it, have been ſuffered to 
pon hand in hand ever ſince the making of the ſtatute, 
bit was never imagined that the one had repealed the 


U 
KI. 


By this reaſoning 1 hope I have eſtabliſhed a ſubſtantial 
rlity between the ground we go upon, in ES 


The 18 Eliz. 
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repealed tha * 


Other. 


— _ - — — _ - 
7 6 


. 


r 


— 


x = 4.7 


— 


AP! P:EN+ DI X. 
this cafe, and the common argument which hath general 
been made uſe of to ſupport proceedings in the ſpiritu 
Courts for offences puniſhable in the temporal courts z. th 
argument is, that the former proceed only pro ſalute ani 
of the offender, but the latter puniſh him either in body 

| | purſe, 
That'the — But that is a diſtinction in words without a real dH 
— only pro rence, for all puniſhment is intended for the reformatid 
ſelute anime: of of the offender, and an example to others; and this igt 
{ 674 ] end both of the eccleſiaſtical cenſure, and the temp 
the —— penalty, when they are both inflicted immediately and di 
2 rely for the ſame thing; but it is othewiſe here, whe 
Aicher in body the ecclefiaſtical cenſure is for the criminal act, and t 
or pur» 9.2 temporal penalty for a fraud, conſequently ariſing fro 
Aerd- without a that act; further, there is another ground to ſupport th 
real difference ; proceeding in the Spiritual court, and to diſtinguiſh the c 

. . . gu 

1 a from thoſe which have been above citd. The rubric pre 
——_ — fixt to the office of matrimony in the book Commo 
£leſialtical cen- Prayer, both thoſe of 2 & 8 Ed. 6. and 13 C 14 Cha. 
—_ K 3 a ſay firſt, the bans of all that are to be married togethet 


the temporal muſt be publiſhed in the church thrice On ſeveral Sunda 
1 fora or holy-days in the time of divine ſervice. 


By the ſlatutes This proviſion is confirmed by the ſeveral acts of un 
of x Eliz, and formity of theſe kings, and by reference is expreſsly mac 
the ly ny part of the reſpective acts. The act of uniformity, 1 EA 


bound by the ch. 2. re- enacts the book of Common Prayer, E. 6 


rubric againſt 


—_— without any alteration in this particular, and has t 
dan Pübfteren Clauſe, ſeftjon 16. * Be it further enacted, that all an 
bans, and * fingular the ſaid archbiſhops and biſhops, and all othe 
by che firn.® «© their officers exerciſing eccleſiaſtical juriſdition, as ue 
| able by in places exempt, as not exempt within their diocek 
he cenſure of “ ſhall have full power and authority by this act to re 
phe buche ig. form, correct and puniſh, by cenſures of the churc 
Landed we © all and fingular perſons which ſhall offend within any « 
power of the“ © their juriſdictions or dioceſes againſt this act and ſtatute 
22 * % any other law, ſtatute, privilege, liberty or proviſio 
— apd heretofore made, had or ſuffered to the contrary not 
applied for pu- << withſtanding.” The act of uniformity 13 & 14 Ca. 


niſhing the like 


ice apainft ch. 4+ ſection 24. runs thus, And be it further enactec 
ip e of that the ſeveral good laws and ſtatutes of this real 


the preſent book «© which have been formerly made, and are now in ford 
f Common 


a rayer. 


& for the uniformity of prayer and adminiſtration of 
“ ſacrament within this realm of England, and place 
te aforeſaid, ſhall ſtand in full force and ſtrength, wo q 


SPP END: I; X; 


«ents and purpoſes whatſoever, for the eſtabliſhing and 
+ confirming the ſaid bock of Common Prayer, * 
n before - mentioned, to be joined and annexed to this 
$24, and ſhall be applied, practiſed and put in uſe, for 
e puniſhing all offences contrary to the ſaid laws, with 
Ldation to the book aforeſaid, and no other,” the con- 
ences following from theſe clauſes ſeem to he, Firſt, 
Wat the laity are bound by the rubric againſt marrying 
tout publication of bans ; Secondly, That by the ex- 
6 words of the act of uniformity, x Eliz. they were 
iſhable by the cenſures of the church for acting con- 
py to it. Thirdly, That by the act of uniformity, 13 
14 Car. 2. this power of the ordinary is continued, 
x direted to be applied and practiſed for punithing the 
t offence againſt the rubric of the prefent book of Com- 
Eereupon a new queſtion ariſes. Suppoſing the enacting 
pecuniary penalty by St. 7 & 8 IF. 3, c. 35. might by 
plication have taken away, or repealed any authority 
ch the Spiritual court had originally in this matter by 
of the canon law, whether it ſhall operate to take [ 675 J 
wa juriſdiction expreſsly given to it by a former act of 
ament, and conſequently pro tanto to repeal that act of 


un It nent ? 


The rule touching the repeal of laws is, leges paſteriores Subſequent ads 
wes contrarias abrogant but ſubſequent acts of par- of parliament in 
gent in the affirmative, giving new penalties, and in- „ e 
ing new methods of proceeding, do not repeal former nalties, do not 


be ads and penalties of proceeding, ordained by preceding . 3 
"WE © parliament, without negative words; and as in preceding ads 


N, 3 ch. 35. there are no negative words, both without nega- 
ſtand together, and either the one or the other may be , words. 
n execution. 


kefdes, a latter act of parliament hath never been con- 
0 to repeal a prior act, without words of repeal, unleſs 
be a contrariety and repugnancy between them, or at 
bme notice taken of the former law in the ſubſequent 
as to indicate an intention in the law-makers to 
Alt. 


the act of king William no ſort of notice is taken of 
K of uniformity, but the proviſion declared to be for a 
ut purpoſe, the ſecuring a particular duty or revenue 
* crown, | 


| | I have 
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J have now gone through the reaſons upon which 
court founds its judgment, and in doing it I have been 
more large and particular, in order to prevent any miſta 
about the ground of our opinion. | by, 
— Tube evil of clandeſtine marriages is one of the growi 
growing evil, evils of the times, productive of many calamities in fam 
and therefore lies, and of great miſchief and diſorder in the com 
— — nity; and therefore we thought it our duty not to we: 


method by any lawful method by which it may de reſtrained : 
Maia, puniſhed, 


The probibition The judgment muſt be, that the prohibition ſtand as 
—— ng proceeding only for the plaintiff's being married at an 

— 1 canonical hour, (i. e.) not between the hours of eight: 
plaintiff's being twelve in the forenoon; that circumſtance having been, 


married at an far as appears to us, introduced by the canons of 166 


bour, and a con- and that a conſultation be awarded as to the reſidue * 

ſultation award - the cauſe. ä 
ed as to the reſi- b 

duc of che cauſe. is learned and celebrated argument was made by le dee 

Ps! Hardwicke, in delivering the opinion of the whole court 7 

King's Bench, when he was chief juſtice ; and fir Fr; 

Page, fir Edmund Probyn, knights, and Willam V 

eſquire, juſtices. — 
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Account, 


dee titles Decree, Maſter in 
Chancery, Maſter's Repozt. 


HEY there is a plea of a ſtated ac- 

\ count, to a bill brought for a gene- 
nal one, the plaintiff muſt amend; but 

pays only the coſts of the day Page 1 

A bill may be brought for errors in an ac- 
count, though it has been ſettled for three 

or ſour years 113 

Where fraud appeared in a ſtated account, 
the whole decreed to be opened, though 

it was a ſtated account of twenty-three 

years ſtanding 119 

The Houſe of Lords very often, in matters 
of account which are 1atricate, refer it to 

two merchants named by the parties, to 


conſider the caſe, and report their opinions | 


upon it, rather than leave it to a jury 144 
Where perſons have mutual dealings, fign- 
__ account is not neceſſary to make it 
altated one, but it is keeping it any length 
of time, without making an objection, 
which binds the perſon to whom it is 
lent, and prevents his entering into an 
open account afterwards 252 
Ne delivering up vouchers is an affirmation 
that the account between the partics is a 
ſlated one ; but it is not abſolutely neceſ- 
ary they ſhould be delivered up at the 
Ankers keep the drafts which are made 
won them on files, becauſe they are 
wuchers, and of uſe in clearing up diſ- 
= between their ſhop aud a third per- 
an 


252 
Vor. II. s : 


ume the account is ſettled 232 


De Figures refer to the paging in the Margin, which correſpond 
with the Folio Edition. 2 


If a defendant by his anſwer acknowledges 

any particular ſum due, though he ſwears 
thoſe ſums were diſcharged, yet it is ſtill 
a ground for directing an account 2 

A plea of a ſtated account is bad, unleſs it 
ſhews the account was in writing, and 
what the balance was 399 

When at law a perſon in an account is al- 
lowed ſums under. 40s. on his oath, he 
muſt ſwear poſnively, and not to bis be- 
lief only; the ſame directions as to this 
matter are given under a decree in this 
court, that he muſt peremptorily ſwear 
to the fact 410 

The caſe of Sturt and Melliſh being very 
much entangled, and the tranſactions of 
long ſanding, the court choſe rather to 
diſmiſs the bill, and leave the plaintiff to 
his action at law, than direct an account 
before the maſter 610 


Acquielcence, 


Where a man, conuſant of his right, ſufferg 
another to build on his ground, without 
ſetting up a right till afterwards, the court 
will oblige the owner to permit the per- 
ſon building to enjoy it quiet] 83 

Where there is a ſecond ſuit between tho 

ſame parties, you may inſiſt on an acqui- 

eſcence under a decree in the firſt, unleſs 
the bill be diſmiſſed without any prejudice 


. 


to the queſtion in that cauſe —_ 
Action. See titles Fraud and Ac⸗ 
quieſcence, 


Where the motives to an action are unjuſt, 


| though the cauſe of a & ion way uſt, a gourt 
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of equity vill always take this into confi. 
deration, though they cannot at law pay 
any regard to it 194 
Where a perſon has a ſole excluſive right, 
which is infringed upon, if an action of 
treſpaſs will not lie, he may have an ac- 
tion of the caſe; for the law will not per- 
mit a man, who has a right, to be without 
n remedy | 392 


Ade tion. Vide titles Legacy, 
* Satisfaction. * 


Where after making a will a father advances 
a child with a portion as great, or greater 
than the legacy, ſuch proviſion has always 


been held an ademption; but when. the 


deviſe has been of a rehdue, no inſtance 
where a ſubſequent portion hag been held 

- +40 be en ademption 215 
J. makes a will the 4th of May 1738, ſoon 
after 8. makes his addreſſes to the plaintiff; 
and in July applied to J. her great uncle, 
for his approbation, who agreed to give S8 
gool. and drew a note payable to him; on 
the 2gth of March 1739, and lodges it in 
H.'s hands, to be delivered to S. after the 
marriage was had, and ſaid he would leave 
the plaintiff ſomething by will, but would 
not be obliged to do it; on the 19th ol 
Auguſt 2738, J. dies; and the next day 
the plaintiff and S8. were married. Lord 
Hardwicke held, the legacy of 1000l. 
given under ].'s will to the plaintiff, was 
not ſatisfied by the gool. given upon the 
marriage in the teſtator's lifetime 516 

| Where a father gives a legacy gencrally under 
2 will to a daughter, he muſt be under- 
ſtood to mean it as a portion; and if he 
afterwards gives her a ſum on marriage, it 
is an ademption of the legacy 518 
Double portions are what this court ſtrongly 
© leans againſt ; and whether the portion gi- 
ven in the lifetime be leſs or not, is no 
ways material, where an orphan is under 
the care of a collateral relation, and he by 
will gives her a legacy, which is expreſſed 


to be for her portion, and afterwards pro- 


vides for her in his lifetime; lord Hard- 
wicke was inclined to think, this would 
be an ademption _ 
the caſes of ſatis faction of legacies, parol 
declarations have always been N 

4 Fn | — 5 
Where a father gives a anger 5o0l. as a 
tion in marriage, end ſays, I Will leave 
er ſomething by my will, but will not 
oblige myſelf to do it, this would not be 
an ion „„ 

The altering of @ will as to one niece, ca 
never be taken as an evidence of the teſta- 


tor) intgation to alter the legacy as to ano- 


A father adminiſtrator durante mino 

of his daughter, who was Sin | 
reſiduary legatee of her grandmother's ef. 
tate, agreed when ſhe married the plaintiff, | 
that he ſhould have gol. which in the-ſet. 
tlement is called a portion : lord Hard. 
wicke refuſed to decree an acconnt of the 
grandmother's perſonal eſtate, as ſhe had 
been dead twenty years; but direfted the W 
father's repreſentative ſhould account fo; W 
his perſonal eſtate as to the Bool. only, and f 
intereſt at 41, per cent, from the marriage | 


$21 
Adminiſtration and Adminic, 
tratoz. Vide titles Erecutoy, 
Spiritual Court. arihal : 
w or Allets, c. Next offi 
Kin. 


An adminiſtrator is not in every caſe charge. 
able with intereſt on account-of perſonal 


eſtate 151 
It is not an invariable rule, that an adminiſ# 
trator ſhould be allowed colts at all event 
151 
The court had decreed an account againſt 5 
of the aſſets of her huſband as his admi 
niſtratrix after his death, ſhe took all hi 
goods and ſtock in trade, and carried or 
the» ſame buſineſs : the maſter reported 
1 400). due to the plaintiffs upon the balanc 
accounts, who inſiſted on intereſt fol 
that ſum : lord Hardwicke held, that thi 
being a demand on ſimple contract, ant 
the adminiſtratrix not having yet ſold thi 
goods, her only fund for raiſing money 
ſhe ſhall not be charged with intereſt of 
the 1400l, | 7 


43K 
Affidavit. 


— 


See titles Malter 
Repo2t and Path. 


The not ſwearing expreſsly to words ſpoke 
but adding to that effect, is a proper ca 
tion in an afhdavit 8 


Agꝛeement. See titles Purchaſ 
nfant, Leaſe, Coven auß 
Statutes 02 Champerty, 4 
ticles. | | 
The court of Chancery, in carrying 3 


ments into execution, govern themſel 
by a moral, not a mathematical cenainty 
Where a part of the agreement 18 perform 
on one ſide, it is but common juſtice 
ſhould be carried into gxecution on 
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ir is not only contrary to the ſtatute of frauds, 
dot to the common law before the ſtatute, 
to add any thing to an agreement in wri- 
ting by parol evidence 38g 
Uperties are entering into an agreement, and 
the will out of which, the forfeiture aroſe 
was lying before them and their council, 
while the draughts were preparing, the 
parties ſhall be ſuppoſed to be acquainted 
with the conſequence of law as to this 


point | 1 59! 
kfter an agreement has intirely ſettled all 
gif between parties and their ſeveral 
A the hands of the court are ſo tied 
they will not enter into a queſtion 
which might have been ſtarted, had there 
deen no ſuch agreement 592 
Ineement Parol. See titles 
Statute of Frauds and Per: 
juries, Agzeement. 
fgeement under Hand, 
more under Marriage Bꝛzo⸗ 


Ageement, when to be per⸗ 
kozmed fn Specie, and when 
not, 


v D. who died inteſtate, left three ſiſters; 
his perſonal eſtate being agreed to be di- 
vided into two-thirds, two mortgages, one 
ia fee, the other for a term, each for 1 50l. 
were allotted to the defendant, one of the 


band dorrowed 2001]. of the plaintiff upon 
note, and, as a further ſecurity, left the 
two mortgages with him, and gave his 
note, promiſing to aſſign them, and then 
dies. Bill brought againit his adminiſtra- 


rincipal and intereſt, or to forcloſe. Lord 
ardwicke held, that the huſhand's pro- 
miſe to procure an aſſignment of the mort- 
gages, amounted in cquity to a diſpoſition 
of them pro tanto, ſo as to ſatisfy the 
—.— debt, which being done, they 

g to the wife as her choſes in action 


wa 207 
A proviſo in articles for the purchaſe of an 


ment, he ſhould pay 100l. to the 7 
the defendant, on being offered two years 
purchaſe more, accepted it, notwithſtand- 
- Ing his agreement, Lord Hardwicke de- 
creed a ſpecific performance of the articles 


* 371 
The offering to pay the ſtipulated ſum will 
not vacate the agreement, for it is no more 
than the common caſe of a 


See 


filters; before any aſſigument, her buſ- | 


tor, and againſt the mortgagors, to be paid 


eltate, that if either ſhould break the agree- 


— 


372 
4 penalty has never been held to releaſe par- | 


| 
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ties from- their agreement; for though in- 
curred, they muſt perform it notwith- 
flanding 371 


Agzeement on Marriage. See 
title Settlement akter Mar⸗ 
riage. 


A limitation under marriage articles to A. 
the intended huſband for life, remainder 
to the iſſue of their two bodies, will not 
intitle him to diſpoſe of the eftate, but 
will be carried into ſtrict ſettlement in this 
court 73 
If a ſettlement be juſd in general, a particular 
advantage to one fide or the other will not 
affect it 521 
S. a taylor by trade, and poſſeſſed of a real 
eſtate of 14]. per ann. in 1930, made his 
addreſſes to W. then twenty-ſix years of 
age, and whoſe father it was thought would 
give her zool. to her fortune: on the court- 
ſhip coming to his knowledge, he declared 
his diſlike of the match, and forbid W. 
giving S. any encouragement; the court - 
ip being carried on notwithſtanding, im 
January 1932, S. met W, in a market- 
town, and there, in an alehouſe, bonds 
were executed, to which two ſtrangers 
were witneſſes, and the only perfons pre- 
. ſent; one from W. in the penalty of 600l. 
conditioned, that if ſhe did, on or before 
the expiration of thirteen months after her 
father's death, marry S. or if ſhe ſhall not, 
nor will not marry S. but marry ſome 
other perſon, then ſhe ſhall pay to S. geol. 
at or immediately after failure of ſuch mar- 
riage, or elſe the obligation to remain in 
full force. Another bond from S. the 
ſame mutatis mutandis, with that from W. 
with a covenant in it, that if he ſhall not, 
or will not marry W. but marries ſome 
other woman, to forfeit and yield up to 
W. for her own uſe, all his eſtate, real and 

rſonal. One of the witnefles to the 

Ln {wore they were read over before 

execution; the other, that they were not; 

one, that they were exchanged; the other, 
that they both remained in the cuſtody of 

S. In 1736 the father of W. died, who 

left her gol. the thirteen months expired; 

and then W. filed her original bill to be 
relieved againſt her bond, and dying ſoon 
after her, adminiſtrator revived the cauſe 
and S. brought a croſs-bill for ſatisfaction 
out of W.'s aſſets 535 

Though a parent has no power to prevent 
the marriage of his child, yet his conſent 
is —_— and by the laws of ſome 
countries neceſſary 540 

Lord Hardwicke compared it to the caſes ot 

bonds given before marriage, to return « 
part of the portion, where the fraud was 
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not between the contracting parties, but on 
the parents of one of them, Who being 


deceived in this reſpect, it has induced the | 


court to ſet aſide ſuch bonds 540 
Lord Hardwicke doubted whether a breach 
of the condition could have been aſſigned 
without 5.'s ſhewing a tender of himſelf 
by writing, or ſending, and thought his 
aſſent muſt have been an actual propoſal, 
and the firſt act | 541 
When the deeds, previous to the marriage of 
the plaintiff with John Tyrrell, were read- 
ing over to her, ſhe obſerved there was a 
miſtake, for that the moiety of the eſtate, 
of which her mother was ſeiſed, was limi- 
ted to his uſe for life, aud not to her ſepa- 
rate uſe after her mother's death, as had 
been agreed; and refuſed to execute unleſs 
the mittake was reQified; in order to do 
this, by the deſire of the truſtees, he gave 

a note under his hand, whereby he agreed 
with the plaintiff, that ſhe ſhould enjoy 
and receive the profits of one moiety of 
the eſtate after the deceaſe of her mother : 
the marriage was had ſhortly after ; and in 
July 1739 the mother died ; and in July 
2940 Tyrrell became a bankrupt ; and the 
aſſignees being in poſſeſſion of the rents 
of this moiety, refuſed to let the plaintiff 
receive them, or to make any ſettlement 
for ſecuring the receipt thereof to her, 

pur ſuant to the agreement before the mar- 
— The maſter of the Rolls of opi- 
ion, that a note under the hand of the 
uſband ought to be looked upon as part 

of the ſettlement, and as the wife would 
have been relieved if ſhe had brought a 
bill againſt the huſband, equally ſc, as 
brought againſt the aſſignees who ſtand in 
his place 558 
Parol evidence cannot be admitted to explain 
the agreement between the parties ; but as 
tothe occaſion of ſiguing the note it may 560 
A ſettlement will control a writing executed 
after; but the parties refuſing to execute 
the ſettlement without it, they muſt be 
conſtrued as one intire agreement, and 
both conſiſtent 560 
Though the words ſeparate uſe arenot in the 
note, the words enjoy the profits, imply it 


661 
Alien. 


In the plea of an alien, you muſt aver the 
— on was an alien, or otherwiſe it is no 
r 


An alien may take by purchaſe, but then go 
for the beneſſt of the crown 9 
There is no inſtance where it has been held, 

that a perſon by marrying an alien woman 


398 


\ 


Annual Reſts, 


The court direct annual reſis in an account of 
the reuts of real, but not of perſonal eſtate 
A mortgagee by entering into polleſſion, by 
his own act makes himſelf accountable ; 


and it is in this caſe the ditection of an- 
nual reſts is given 410 


Annuity, See title Statute of 
Limitations, 


An annuity granted by the duke of Wharton 
to Dr. Youug, in conſideration that the 
puhlic good is advanced by the encourage - 
ment of learning, and in conſideration like. 
wiſe of the love he bore him; this is not 
a legal conſideration, nor does it amount to 
a valuable one in the eye of the law 1452 

Giving up a pecuniary advantage at the time 
an annuity is granted, amounts to a valua- 
ble conſideration, as much as a ſum of mo- 
ney paid down at the time 154 

There being arrears due on the firſt annuity, 
the promiſing not to ſue for them was a 
good conſideration, and from that time it 
ceaſed to be a voluntary grant 154 

Ia reſpect to arrears of an annuity, there is 
no certain rule of giving intereſt; the 
moſt frequent inſtances are, where it was 
the bread of the wife or child -211 

The court gave intereſt on the arrears of an 
annuity trom the time a maſter's report 
was confirmed, which was 28 years. in fa- 
vour of the repreſentative of the annuitant 
only 211 

A junctim annuity decreed to be redeemed 
on clearing the arrears, and paying the 
whole principal ſum advanced, and in- 
tereſt to the time only, the plaintiff having 
offered to redeem 231 

Alter the regiſter had drawn up the minutes, 
lord Hardwicke declared he had a great 
averſion to theſe contracts, and that he 
would have decreed a redemption ab ini- 
tio, if it could have been done conliſtent 
with the rules of N 233 


for A. means free from taxes 
Where an annuitant has entered, and is in 
poſſeſſion of the eſtate charged with it, the 
court will not oblige him to quit the poſ- 
ſeſſion, till the grantor allows him intereſt 
for the arrears of his annuity 411 


Andwer. See titles Courts of 


Law, Evidence, Colts, De⸗ 
kendant, Inkant, Plea, 


is ſcizcd of che eſtate purchaſed by ber g98 


[Taking exceptions to a0 inſufficient anſwer ; 


A deviſe to truſtees of a ſum of money, to be 
laid out in the 2 of an annuity clear W 


376 


uta mount to a demurrer at law upon an 
"(ficient plea 24 
—_ Hawkins verſus Crooke, before 
lord chancellor King, 4 G. 2. was not de- 
ernined upon fatisfattory reaſons, for re- 
ceiving coſts upon a maſter's reporting an 
anſwer inſufficient, is by no means ac- 
cepting it for an anſwer 24 
lard Hardwicke inclined to think, that where 
here is an amended bill, and an anſwer 
in to it, the plaintiff is intitled to a de- 

cree pro confeſſo, abſtrafted from any pro- 
eedings in the original cauſe 25 
1, well on commiſſions to take anſwers and 
eas in the country, as before the maſters 
i chancery, the commiſſioners ſhall ſee the 
defendants gn their anſwers vr pleas for 
the future 289 
Where a plaintiff is charged by an anſwer, he 
muſt diſcharge himſelf by proof, and cau- 
got do it by reading the whole anſwer, as 
be may at law 383 
lud Hard wicke doubted, whether an intant 
an, before he comes of age, put in a new 
anſwer, ſo as to re hear the cauſe over 


| 2 in; for if there ſhould be a decree 
it againſt him on the ſecond hearing, he may, 
54 vich as much reaſon, pat in a third anſwer, 

is which would occaſion infinite vexation 487 


Appeals. 


may be let into new evidence, which was 
dot read there, provided he will give up 


nt hs depoſit. 408 
11 
2 irticles, See title Agzeement. 


ſhe articles, and the indenture of releaſe, in 
this caſe, muſt be conſidered as one and 
the ſame act, being both dated on one and 
the ſame day, and a different conſtruttion 
ought not to be put upon them 457 
Wicles are conſidered in this court as mi- 


lerwards explain more at large 545 
ſere is no difference between articles un- 
executed 1n toto, or in part only; for all 
lhe caſes go upon this ground, that what is 


wvenanted' to be done, is conſidered as 
i done 545 
ne ny 
of- lets, See titles Erecuto!, 


Party, Deſcent, Bond, 


lniſſion of aſſets by an executor to one le- 
flee, is an admiſſion to all 3 
8 not a general rule, that any perſon who 

allets, may be made a de endant; to 
conſtitute ſuch a perſon a neceſſary party 
be plaintiff muſt ſhew he either denies he 


(1 an appeal from the Rolls, the appellant | 


mtes only, which the ſettlement may af. 


— 
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has any aſſets, or applies them improperly 


k b _ 33 
The court never eſteem it an ingredient to 
take the aſſets out of the hands of an exe- 
cutor, that he is not of affluent fortune, ſo 
long as the teſtator himſelf has placed this 
confidence in him, without regarding his 
circumſtances 126 
A ſon and a daughter, by one venter, a fon 
by the ſecond, the father dics indebted, the 
ſon by the firſt enters, is ſeiſed, and dies; 
the daughter is intitled, being a poſſeſſio 
fratris, and is liable to her father's debt 
206 

It is an inaccurate expreſſion, to ſay, a re- 
verhon after an eſtate-tail is not aſſets, for 
there is a hableneſs which makes it aſſets 
in futuro 206 
After aſſets are diſcovered, by a bill brought 
in this court, the plaintiff ſhall not be 
turned over to law, but decreed a ſatisfac- 
tion here 363 
The court will not charge intereſt upon an 
executor, who makes uſe of aſſets come to 
his hands, in the way of his trade 6og 


Aerts marſhalled, and in what 
ozder debts are to be paid. 
See titles Bond, Creditoz, 
Heir, under the diviſion, Mat- 
ters controverted between the 
Heir and Executor, &c. deviſe, 
deviſee, ſpecific legacies. 


A deviſe of an eſtate charged with the pay- 
ment of debts to a collateral relation, being 
a deviſe to a ſtranger, the deſcent is broke, 
and it is equitable aſſets 293 
Where a mere trult-eſtate deſcends upon an 
heir at law, it will be conſidered as legal, 
and not as equitable aſſets 29 
H. who was ſeiſed in fee of an eſtate, having 
borrowed money in 1724, gave a bond for 
it, and a mortgage on it for a ſecurity al- 
terwards: in 1728, by will he deviſes the 
mortgaged eſtate, and a freehold for three 
lives to his wife, and appointed her ſole 
executrix; in 1734 he purchaſed one 
moiety of the reverſion in fee of the life- 
hold eſtate, and the other moiety in 1537, 
and died without altering his will; the 
2 was, if the perſonal eſtate is not 
ufhcient to pay the mortgage, whether the 
eſtate deſcended on the plaintiff ſhould nat 
make up the deficiency, fo that the eſtate 
deviſed to the wife might not be affected 
whilſt there were real aſſets. Lord Hard- 
wicke held at the firſt hearing, the wife 
was not intitled to ſuch exoneration in a 


court of equity, but mult take the eſlate 
with its burthen e 


On 


On the one hand it would be hard for an heir 
at law, out of a {mall pittance, to pay a 
+ debt out of it in favour of a deviſee; and 
- on the other hand, where the eſtate de- 
ſcended is large, it would be hard to leave 

© the burden on the ſpeciſic deviſce, when 

the mortgage #lmoſt exhauſts the eſtate : 

- en account of theſe difficulties, lord Hard- 

wicke adjourned-the caſe, to ſearch for en- 
tries of ju nts at law on the ſtatute of 

: $audultent deviſes, and for precedents in 
+ equity, where there are ſpecialty debts and 
- mortgaged eſtates deviſed beſides 427 

Lord Hardwicke was of opinion that the wife 

is- imnled to have the mortgage upon the 
eftate deviſed to her, — = 7 out of the 
yeal aſſets deſcended upon the heir, and re- 
verſed the former decree totally as to this 


Where 2 will ſets out with a deſite that Te 

debis may be paid in the firſt place, the 

wiſe, with reſpect to creditors, muſt heve 

. taken the cfiate cum onere deviſed to her, 

— is not ſufficient to ſiu the burden upon 
e 


legatee, fo as to make a variation with 

regard to the different funds out of which 
. are io be paid, or tranſpoſe the 
order in which they ate to be applied for 
that purpoſe | 431 
Top lefſen the eſtate which remains to the wife 
under the will, where the intention of the 


. teftator was totally to diſinherit the heir, 
would ſound barſh in a court of equity 


| 431 

It is the rule in equity, that perſonal aflets 
muſt. be firſt applied to ſatisfy a ſpecialty 
debt, and if deficient, the heir ſhall be 
charged for the real aſſets deſcended 434 
10 Pitt verſus Kaymond, the bill was to have 
ſatis faction out of the aſſets deſcended and 
deviſed ; lord Talbot direfted, if the per- 
fonal were not ſufficient, an account was to 
be taken of aſſets deſcended, and if theſe 
were deficicnt, then of the deviſed eltate, 
which ſhews his opinion as to the order in 

© which the aſſets were to be marſhalled 434 
The land in the caſe of Galton and Hancock 
is given to the wife, which muſt mean ef- 
fectually, for if ſubject to the mortgage, it 
© bs an ineffectual deviſe 436 
The election of the creditor to come for ſa- 
tis faction either againſt the real or perſonal 
eſtate, will not determine what ſhall ulti- 
mately be the fund which ſhall be charged 
8 

The rule in marſhalling of aſſets is of dach 
conſequence to the practice of this court, 
that it ought to counter vail any arguments 
of hardſhip to particular perſons 439 


Aſcers by deſcent and in the 
hands of rhe heir. See titles 
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A man cannot by any form of ; 
whatever raiſe a fee-firtple 1 
right heirs, by the name of heirs, 23 
Fen ſo as to prevent the revert 
rom being aſſets to atisfy the debts 5 
T. D. on his marriage ſettled his eſtate "MW 
himſelf for life, on his wife for life, \M| 
mainder to truſtces to preſerve continger 
remainders, remainder to his firſt au 
wo other fon in tail-male, remainder f 
himſelf in fee; a ſon born, the father d 
indebted b bond, the ſon afterwards did 
without iſſue, but by his will deviſes if 
eſtate to the defendant in fee. , Lord Hard 
wicke held, the reverſion being come inf 
— was aſſets to pay the father 
8 notwithſtanding the deviſe of t 
+ fon 


abſol 


Aſlignment and Aſſignees, 8. 
titles Leaſes, Baron an 


Femme. 


As at Jaw an aſlignee of a term may affi; 
and thereby get rid of his ſubſequent ren 
and the covenants which run with t 
land, a fortiori he may do it in equity 30 

A huſband may diſpoſe of a poſſibility 6 
equity, if aſſigned for a valuable conſider 
tion; but it muſt be am aſſignment of th 
particular thing, and not reſt only on it 
tention and conſtruftion of words in 2 co 
venant $4 


Attachment, See title Pyoceſs 
Attainder. 


An inquiſition of attainder is only to infor 
and does not intitle the crow a to any tig 
. 30 { 


Attoznep⸗general. 


The attorney - general of courſe grants 2 nc : 
proſequi to a criminal proſecution, whe 
au action of treſpaſs will lic 34 


Attozney and Solicitoz. 8e 
titles Dwers, Deeds, Wig 
neſs, Bill of Review, Maß 
ter in Chancery, ; 


Japhet Crook in 1728, being under a pro 
cution for perjury and forgery, employ 
tho defendaut as his attorney to get ba 
which he did accordingly; and dug 
this tranſaction drew Crook's will, v 

| dizefted a legacy of 1000]. to the defe 


gr rg 


Tg. 


= 
—— -—. & - 


Moztgage, Executoz. 


daut, and gool, a-piece to the bail, af 
alc ware 


the defendant got a bond for 
ny * his legacy ; Crook after- | 
Fo revokes this will, and by another 
4 ints the plaintiff executri , and makes 
"fuer legatee; after the death of 
the teſtator, the efendant brings an action 
his bond, and has a verqict and judg. 
bent; a bill brought ta be relieved againlt 
f for fraud ; Crook living ſix yeary after 
giving the bond, and not attempting to be 
vlieved; lord Hardwicke decreed far the 
1fendant on the firſt hearing, but an the 
re-hearing reverſed his former decree, be- 
ing thoroughly convinced it was wipng 25 
attorney ought not to take a bond fot 
krrices, but if a client with his eyes apen 
will give one of his own accord, it is not 
abſolutely void 26 | 
ſhe fatute of 2 G. 2. c. 23. baving lag 
down certain rules for regulating the beha- 
viour of attornies and ſolicitors, with re- 
ard to their clients, they have ſince that 
i& been conſidered as officers of juſtice, 
ind ſtated fees allotted them, which they 
ought not to exceed 27 
pe an attorney is retained to appear, and 
he does not appear accordingly, the court 
will puniſh him for it; and on the other 
hide, an attorney once choſen cannot be 
changed without the expreſs leave of the 
court 27 
From the alliance there is, between an attor- 
bey and his client, the court will relieve 
the client agaiuſt che extortion of an attor- 


27 
tours of equity will order an attorney's bill 
to be taxed, though bis chent has given 
him a mortgage to ſecure what was char- 
ped to be due to him on account of a law 
ſuit ; 29 
þ clerk in court, who lends money to a ſoli- 
citor to carry on a cauſe, is not intitled 
thereby to detain a client's papers as a 

| 114 

I the ſtatute of Weſtm. 1. c. 29. attornies 
and {crjeant counters who have ated un- 
becoming their profeſſion may be ſilenced, 
ind not allowed to be heard any more in 
the way of their buſinefs 173 
Where a ſolicitor is guilty of malpraftices, 
he may be degraded by a him ſtruck 
out of the roll of ſolicitors 173 
A ſolicitor having taken a judgment of his 
client for 4ool. whilſt the cauſe was de- 
pending, and allo ſeveral extraordinary 
charges appearing in his bill ; lord Hard- 
vicke, though adjuſted and allowed ſeven- 
teen years ago, referred the bill to be 
ted, and ordered the judgment and 
her ſecurities to be delivered up 295 
& folicitor makes an abſolute conveyance to 
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whilſt ſhe was parted from her huſbend: 
prepared fix weeks before, and not 'exe- 
cuted till three weeks after the left him, 
at a lodging the defendant got for ber 
the conſiderations expreſſed in the dec 
are, for ſet vices done and favours ſhewn ; 
the bill was brought 10 ſet alide the deed 
as obtained by fraud, aud that it was in- 
tanded as a conveyance in truſt for the 
daughter of the plaintiff, — the de- 
fendant omitted to make any declaration 
of fuch truſt. Lord Hardwicke on all 
the circumſtances of this caſe decreed, the 
deed ſhould ſtand only as a ſecurity for 
ſuch ſum as was juſtly due to the defen- 
dant, and that the ſurplus muſt be deemed 
a trult far the daughter, who being dead, 
it devolves upon the plaintiff as her ropre- 
ſentative | * 
If an attorney pendente lite prevails on a 
client to agree to an exorbitant rewn 
the court will either ſet it aſide intirely, or 
reduce it to the ſtandard of thoſe fees to 
which he is properly intitled 298 


Award. 


The court of King's Bench was the proper 
court to examine into the partiality of the 
arbitrators, as the award was made a rule 
of court there, which the plaintiff might 
have done by ſhewing cauſe why the rule 
for an attachment on the non-perform- 
ance of the award ſhould not be made 
abſolute | 155 

Where the parties have agreed to make the 
ſubmiſſion to an award a rule of court 
and to be reſtrained from bringing a bill 


ing the award may be defective in point 
of law, may plead it in bar to a bill 
here 39s 
Arbitrators may plead the award in bar to a 
bill charging partiality, but they muſt 
ſupport their plea by ſhewing themſelves 
impartial, or the court will give a party 
a remedy by making them pay coſts 39g 
Where a ſubmiſſion to an award has 
made a rule of court, it is a contempt of 
that court to diſpute the order, unleſs they 
can ſhew partiality, corruption or miſbe- 
haviour 1n the arbitrators 896 
A plea was put in to a bill brought to et 
aſide an award and for a general account, 
Lord Hardwicke allowed it as againſt the 
general acount, but held that the plaintiff 
was not precluded at the hearing from ob- 
jecting to the award for fraud or partiality 
in the arbitrators 501 
It is improper to come into this court to ſet 
an award aſide merely for an objection in 
bein of form 9 


hitaſelf of 1000l. from dhe plaimiit?'s wite, 


| 


in equity, the arbitrators, notwithſtand- 


— — 


rr — — — wu — 
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Courts of law formerly uſed too much ni- 
cety in determining awards 3504 
Though arbitrators refer coſts to be taxed; 
ſuch reference will not vitiate the 
award at law 504 
Ik courts of equity were to take greater lati- 
tude in determining awards than courts of 
law, it would introduce confuſion and un- 
certainty, and therefore it is better for 
them to adhere to one rule 504 
As courts of law have ſaid they will never 
makea preſumption to overturn an award, 
ſo neither will a court of equity 505 
Where an award is good to a common in- 
tent, and anſwers the purpoſe of parties 
in ſubmitting to a 3 the court 
will not ſet it aſide upon trivial objec- 
tions 305 
If arbitrators delegate their power, the award 
is totally void we 505 
K is not neceſſary for arbitrators to chalk 
out particularly the method in which the 
award is to be carried into execution 50 
Where arbitrators have awarded releaſes, the 
leaving it to the court to give directions 
to a maſter to ſettle the — does not 
vititate an award * 96 506 
One partner brings a bill againſt another to 
- diſcover and be woke | 
c. the defendant pleaded an agreement, 
that in caſe any difference ſhould ariſe be- 
tween them, it was to be referred ; and 
the matters in the plaintiff's bill relate 


only to a partnerſhip, and yet have never 


been ſubmitted to arbitration, nor has he 
ever propoſed reference, though the de- 
fendant offered and was always ready 
0 do it. Lord Hardwicke diſallowed 
the plea; for as it is a bill to diſcover, 
and be relieved againſt frauds, the arbi- 
trators cannot examine on oath, which, 
by the agreement, they ſhould have had 
a power of doing 3689 


. — 


— AM 


Inkant, Heir, | 


Sir J. B. remainder in tail in the eſtate in 
queſtion, being diſtreſſed, conveyed two 
manors, of the yearly value of gool. ex- 

ctant on an eſtate for life in his uncle 
r Samuel Barnardiſton, for the ſum of 
zool. to the defendant, his heirs and 
aſſigus, from and after the deceaſe of fir 
Samuel Barnardiſton, without iſſue-male 


* Koa 133 
Sir J. B. brought a bill to be relieved againſt 


this bargain, as unconſcionable. Lord 

Hardwicke held it a void conveyance, 

even in point of law; for as the plaintiff 
a 


remainder in tail only, he could but 


againſt frauds, 


Bargains Catching. See titles 


8 


| 


| 


convey ſuch eſtate as he 

poſe of the inheritance . e | 
A perſon who conveys an eſtate-tai] = 

veys totum ſtatum ſuum, which iz 0 | 

for life ; and as the deed in this cake | 

carries an cſtate for life, it is not ſoch £ 


eſtate as the parties contr: 
therefore void e 


A r of 60001, 
of the purchaſe, as a ſecurity for th 4 
formance, lord Hardwick direfted 2 
ſhould ſtand only as a ſecurity for pri 
cipal, intereſt, and coſts, and no {urth 


being taken at the b 


There are all the material ingredients in 10 {3 
caſe, as in thoſe which have been cited 
to ſet aſide this agreement as a catchini 
bargain againſt a neceſſitous heir T 

What guides the court in all theſe caſes, 

the taking the advantage of an heir's bei 
diſtreſſed, and is the principal ground « 
theſe decrees 13 

The court have always extended their reli 
in ſuch caſes, for the ſake of the public 
to prevent people's gaming to the pre; 
dice of improvident perſons, and the tui 
of families: colts decreed to fir John By 
nardiſton 13 

If a perſon will enter into a hard barg 
with his eyes open, a court of equity wi 
not relieve him upon this footing only 2 


Baron and Feme. See title 
Depolitions, Aſſgnment 
Money, Miſtakes, Powe 
Will, Letters, Agzeementy 
when to be pezkormed il 
Specie oz not, Bankrupt 
Dower, Device, KedempM 
tion and Fozeclolure, CreY 
ditoz2s, Bonds, Potion 
Spiritual Court, Marriage 


A wiſe, who cannot in conſcience conſent 
ſuch an anſwer as is drawn up by the hu 
band, will be allowed to anſwer diſtin 
from him 

Where a huſband, by menaces, prevails on 
a wife to put in an anſwer, he may 
puniſhed for a contempt _ 5 

A criminal converſation againſt a huſban 

cannot, in a civil ſuit, be read in evident 
againſt a wife, as it would tend to many 
her incur 2 forfeiture of her portion, eſpe 
cially if ſhe is an infant 0 

A — 4 may as well diſpoſe of perſon 
eſtate, over which ſhe has an abſolu 
control, as ſhe can diſpoſe of real elta 
by joining in a fine with her huſbanal 
and, on her couſent in court, her * 


r 


mh 


e* 
W 1 1 r a4 — 


5 
5 
| 
2 
b. 


* =" 
EFF 6 Ee Es a ee ˙² ES 


| 722 by deed creates a truſt of a real 


& uſbarid cannot fue for a wife's choſe in 


band alone may bring the a 


the 
' = of her mortgage in fee, as well as 
43 


ir be for a valuable conſideration, and he 
map releaſe her bond without receivin 


I promiſe during coverture does nor bind a 
vie; but, if repeated after the haſband's 
death, it ia a confirmation | 245 

© is no excuſe for not ur 1 
mortgage, for if a woman becomes a 1 
| 


_direfted to be paid to the buſband, 
2 he appeared to be an inſolvent 
a | 67 

| 


> 


eſtate, for the benefit of his daughters, 
and direfts the rents to be paid them, 
'whather ſole or covert, for their ſeparate 
ule; they marry, and join with their huſ- 
bands 1n for money lent to their 
- huſbands ; the truſtees under the father's 
deed ordered to pay the rents and profits 
ol the truſt eſtate to the bond creditors 68 
Trough a huſband has impoſed on a wife, 
by giving her a bond void at law, yet this 
court will eſtabliſh the agreement accord- 
ing to the intention of the partie: 97 
This court will allow a wife mainte- 
nance, where there is full proof of her 
elopement and adulter 
The huſband having po 
 greatelt part of the wife's fortune, and left 
the kingdom, the intereſt ariſing from 
truſi- money was directed to be paid to the 
vile till the huſband thinks proper to re- 
turn, and maintain her as he ought 
. gives a third of a moicty of the reſidue of 


—_ 


his perſonal eſtate to S. P. who marries, | 


and whil{f out of the kingdom, aſſigned 
- gether with her huſband, the third of a 
maiety which was io ariſe out of P.'s 
ellat e, in truſt for their daughter, provid- 
ed they died before they came to England. 
8. P.'s fart huſband died, and ſhe after 
wards married a ſecond, who ſurvived 
her: if Che had continued a widow, ſhe 
would have been intitled to a decrce for 
this third, and no notice would have been 
taken of the daughter's intereſt 180 
action till he has adminiſtered 180 
marries afterwards, the huſband and wife 
muſt join in the action; otherwiſe, if 
made to the wife after marriage, the huſ- 
a, and re- 

208 


wife's benefit ; fo likewiſe he may dif- 


208 


mortgage tor 4 term | 
a wife's poſſibility, if 


may ai 


an part of the money 20 


4 
fed himſelf of the 


If a bond be given to a feme- ſole, who | 


cover 
4 huſband may affign the truſt of 3 wife's | 
term, unleſs it be a truſt for himſelf for 


| 
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wards diſcovert, the ſtatute of hmitationg. 
will run from that time TP 
A feme-covert, who bad a ſeparate efizie, 
employed workmen in her huſband's 
houſe, without his directions, and pro- 
miſled to pay them: the maſter of the 
Rolls doubted, whether a parol promiſe 
can ſubze&t lands, but ſhe ſubmitting to 
pay, he decreed accordingly 879) 
A huſband has à mortgage upon his eſtate, 
the wiſe joins with bim in charging | 
own; if the ſurvives, her eſtate ſhall be 
looked on only as a pledge, and ſhe is in- 
titled to be ſatisfied out of his eſtate, 36 
ſtanding in a mortgagee's place 384 
Where the huſband aſſigns the wife's trult ot 
a term for a valuable conſideration, the 
aſſignee need not make a proviſion for the 
vile before he could be intitled * 
As at law the huſbend could diſpoſe 12 
term for yeais, ſo he may diſpoſe of the 
truſt of a term, for the ſame rule of pro- 
E muſt prevail in equity as well as at 
aw 


This diſſers from the other caſes, FL. 2 
huſband at once aligned all che fortune, 
and which he could not reduce into poſ- 
ſeſhon without the aſſiſtance of this court 


| > 247. 2 2 
The- material point was, the FCS. * 
the whole portion, and if fuch a practice 
ſhould be allowed, it would defeat all 
the care of the court with regard to in- 
farts i 42S 
The wife's portion has been decreed to the 
huſband, tho! he has not made » ſettlement 
adequate to it, where the ſettlement was 

before marriage, otherwiſe on a voluntat 

ſettlement after marr I 
Where by ſettlement, the wife has an eſtate 
ex proviſione viri, the court har refufed 
to interpoſe to ſetile the eſtate otherwiſe 


Every voluntary conveyance of the hofbong 
1s not fraudulent againſt creditors 513 

Though a buſhand by law is bound to main- 
tain bis wife and child, yet the fund out 
of which the maintenance is to ariſe, are 
liable ta his creditors 513 

The deerers in the ſpiritual court for alimo= 
ny and maintenance, are only againſt the 
perſon of the huſband, but affect not the 
Paſhand's eſtate ſo as to take it from his 
creditors 1 


weighed in too nice ſcales ' 314 
The huſband w_ the coverture has a le- 
gal remedy by diftreſs for the arrears of 
the wife's annuity, without being firſt ob- 


„Vor. II. 


liged to make a proviſion for her &1 


The confiderations in deeds are not to be 
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"Where amendmenus ere ſo as they can 


ok under titles Debts, 


Merthants. | 


An aſſignee under a commiſſion of þank- 
"rbptcy, caunot compound a debt, without 
_ a previous meeting bf the creditors 7 
ebicory in bankrupt caſes are intitled to 


the intereſt the hulband has in the wife's 


' choſe in action during his life 8131) 
The reafoh why commiſſioners of bankrupss |. 


* Eombute imereſt on debts no lower than 


the date of the commiſſion is, becauſe it 
is a dead fund e 328 


Under did acts of parliament, a man was 
* conſidered us guilty of a crime or tort, in 
becoming a bankrupt  * 528 


The court will not carry a voluntary con- 


* veyance' of a bankrupt into execution 
” againſt his aſignees; otherwiſe as 'to 2 
- conveyance for à valuable conſideration 
before the bankruptcy | 552 
Where by acts before marriage, the huſhand 
made himſelf in the nature of a truſtee for 


mme wife, his aſſiguees muſt de — 
, 7 5 


- courſe * as 4 


B 


nl. See titles Anſwer, De: 


queſtration, Statute o 
mitations, Account, Coſts. 
© Waſter's Repozt, Court of 


- Chancery, Bill of Peace, | 


Party, Bilk ot Review. 


The praying general relief is ſufficient, 
"though the laintiff ſhould not be more 
explicit in the prayer of his bill * 
Where general relief is prayed in one port 
. of a bill, and particular relief in another, 
it muſt ſtand over to be amended 3 
A bill for want of parties is not diſmiſſed, 
but ordered to ſtand over ; and a decree 
of fir Joſeph ,Jekyll's to diſmiſs it on this 
accaunt, was . reverſed in the Houſe of 
Lords R s 8 
In equity taking a bill pro. confeſſo, is ana- 
to taking a declaration for true at 
- Jaw, where the plea "CAS 
A co-adminiſtraior who was a.plaintiff in a 
bill in 1723, brought, in 1739, 2 bill 
Been of revivor, partly ſupplemental, to 
he Wy urpoſe, pretty near with the 
_ original : for Hardwicke allowed the 
plea of a former diſmiſſion: for atherwiſe 
© ſaid, it would be kee 10g up a right in 
pubibus and in cultodia Nel. and partics 
would never know when to, be at reſt 82 


. 6 be oddedy there © mew cogent, 
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- fendant, Plea, Meu, 4. 
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e Bankrupt see Conpoſitton | 
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| 


and a new ſervice on the parties, 
3 * 2 
ter a. plaintiff has had a third org. 
a mend Nis bill, he ſhall not be PN obr 
do it but upon coſts to the defendant to be 
| taxed by s maſter 11 n 
If aſter a croſs bill filed, a plaintiff in I 
original bill will amend it in material 
parts, and thinks fit to compel an anſwer 
to the amendments at the ſame time with 
the ariginal bill, he waives his priority of 
anſwer to the original ' 218 
Where a' bill is amended both in diſcovery” 
and relief, the pendency of the ſuit, as to 
thoſe parts which are amended, ig only 
from the time of the amendment 218 
A perſon may bring a bill with two different 
aſpeQts, that if one fails, the other may as 
effectually anſwer the purpoſe for which 
The bill was brought | 325 
It is improper to charge in a bill a woman 
bad criminal converſation with particular 
perſons, as it would affect the character 
of ſtrangert, and to fill it with private 


o ſcandal 339 


Bill of Peare, 


Where a man ſets up an excluſive right, and 
the preſons who can controvert it are nu- 
"merous, and he cannot by one action at 
law quiet that right, he may come here 
firſt, which is called a bilt of peace, and 
the court will direct an iſſue to determine 
the right as between lords of manors and 
their«cnanits, or tenants of one manor and 
another 484 


Bill of Review. See title De: 
cree. 

Where a decree is neither ſigned nor inrolleds 
u cannot bring a bill of review 40 

It is altogether unneceſſary to * a man 
to ſign and inroll a decree made againſt 
himſelf, in order to intitle him to bring g 
bill of review 117 
Where a decree has not been ſigned and in- 
rolled, a bill in the nature of a bill of re- 


view, is a' proper one | 178. 


The diſcoyery of new matter in being at the 
time of a 4K but not known till aſter, 
intitles the party to a review 178 

Papers in the hands of à party to a former 

_ cauſe after publication had paſſed, though 
not produced then, may be read upon a 
bill of review © 179 

Where parties apply for leave to bring a new 

il}, upon new matter diſcovered after 
decree, they mult ſhew that it is relevant; 
for it's being merely new matter will not 
intitle them to ſuch a bill $9 
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he leave of the court muſt be aſked before 
x bill of 2eview, for new matter can be 
fled; otherwiſe if brought 1o- reverſe a! 
decree upon error appcaring on the face 
BK $34 
Landes may plead the decree, and de- 
nur againſt opening the inrolment to a bill 
of review brought for error apparcnt, and 
on the plea and demurrer the court will 

. judge, whether there are grounds for open- 
ing the inrolment 534 


"Biſhop, See title Taxes. 
Bond oz Obligation. See titles 


Attozney and Solicitoz, Ba⸗ 
ron and Feme, Judgment, 


Marrtage, Moztgage, Jnte- | 


"reſt of Money, Game and 
me-keeper, Heir, Re⸗ 
demption and Fozecloſure, 
under Moztgage, Statute of 
kraudulent Deviſes, Allets. 


Tuo ſeparate bonds having been given upon | 
the lame day for different ſums, when one 
for the Whole ſum would have beea the 
moſtproper and natural method, the court 
directed an inquiry into the conſider2yon of 
the bonds on a ſuſpicion of fraud 16 

A tradeſman, ignorant of the nature of a 
bond, Alls up one from A. and B. to C. in 

vhich the obligors ate only jointly bound; 
one of them being dead, it was inſiſted 

the furvivor was anſwerable for the whole 
money; but the court relieved the plain- 
tiff, it being the manifeſt intention of the 

3 the obligors ſhould be jointly and 

erally bound os eld 

Where a prior, incumbrancer has a bond 

| kkewilc, it ſhall be poſtponed to all other 
Incumbrances, whether by mortgage, judg- 
ment, or ſtatute-ſtaple 54 

k, gave a woman who cohabited with him 

"bond for 20001. and intereſt quarterly 
during her life, and after her death' to her 

' children, but from the date of the bond 
tothe day of his death, which was four 

| years and @ half, he conſtantly maintained 

Lord Hardwicke held the mainte- 

' hanite muſt clearly be taken to have been 
in lieu of intereſt „ 

Mete no demand has been made on a bon 
lor twenty years, the judge will direct a 

es it ſatisfied mn 

-Expence à perſon was put to in Randing 
for metuber of parliament is not a valuable 
confideration to ſupport a bond given to 
ramburſe the obli 


ment on a/bond; in which the plaintiff 


was jointly bound with his ſon in the. pe- 


nalty, of 1001. that the ſon ſhould not com- 


mit any why 44 in the duke of Beaufort's. 


royalty, by ſhooting, hunting, fi hing, &c. 
except with the licence of the amekeepers 
or in company with a Qualited perion : 
the ſon having catched two flounders with 
an angling-rod, the bond was put in ſuit, 
and judgment for the penalty, &c.. The 

a 255 
ervant of the duke's, aſked the, plaintiff's 
ſon to angle with them, when he catch 
the two flounders,and the verdict was Tons 
merely on their evidence, Lord Hard- 
wicke decreed the plaintiff ſhould be re- 
lieved againſt the verdict, and that the 
duke ſhould refund the 1001. recovered on 
the bond, and the 4ol. coſts of ſuit _ 190 
Where principal and intereſt on a bond is not 
paid on the day fixed by the malter,' on 


the defendant's ſetting down the cauſe | 
again, the bill will be diſmiſſed with coſts 


to be taxed | 4 mn. 
Where there is a bond-debt to the wife dum 
ſola, and the huſband recovers it at lawy 
there is no inſtance of this court's granting 


an injunction, for the ſuit was proper, at - 
law; and therefore this court leaves it to 


its natural courſe, without meddling with 
a legal queſtion „„ 
The creditor may proceed againſt the heir if 
he pleaſes, pay he has no way to help him» 
ſelf; for the law knows no difingion 0 
2 perſonal eſtate's. being to be applied 
33 . 
The teſtator himſelf has laid a real burden 
upon the lands deviſed by mortgagin 
them, and therefore different from the caſe 
of a general bond debt 426 
A bond given to A; payable at a future time, 
without naming his executors, if A. dies 
before that time, the executors will be in- 
titled to ſue upon the bond 309 


| 
| The property of books cannot veſt in au- 
thors, &c. without being firſt regiſtered 
with the ſtationers company 95 
The ſtatute of 8 Anne c. 19. for veſting the 
copies of books in authors is not a mono» 
poly, but ought to receive the moſt liberal 


conſtruction | 143 
Books colourably ſhortened only are withia 
the meaning of the a& | 143 


An abridgment fairly made is a new boo 
| becauſe. the judgment of the author is 
ſhewn 1a it 
This is not a caſe 
would be abſurd p 
hear 


„ 
Adil was brought tor relief againſt a judg- 


4Y7 a 


'; brother-in-law, and another 


DI 143 
roper 2 eng 1 
10 a judge to tt ; 
both books read N which "a | 
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dry; Where dee 5s aptly a copy from the The decree in Heli and Hook af Ca, Abi, 


14 
HA N to fix on two perſons = 
ka in the dae do compare the Wr. 


- ©" Unidl Feport heir rwe 
r ur le on his anſwer war Lord Adele expreſſed his did 


t in, moved te diſſolve an igjuction 
gainft hib vending a book of letters from 
it, Tope and others $42 
A collt&fon of Jettcrs as well as other books 


342. Oh a to the Ho Lords, was 
y the unanimou dpinion of the 


udges of he courts 'of 
Ju "yes xche quer Common: Pleas 


decree in the caſe of Chis! ſ 

ported in Prec. in Chan. 2 er = 
he ſhould have been inclined to have 8 
termined it otherwiſe 


* 


n within che iptention of the 8th of C. Sir Thomas Jones in his report of Liſle bd 


FS Sofa deans grace fe 


wy p- 114 has intirely miſtaken the 


4 
he u. letter bes at msd f He The eflential difference between this = 


y with the oy and the poſſe(- 
Fon dow wor give him a Jicence to pub- 
342 


and Coulſon, verſus Coulſon in the court o 
King's Bench, the Sch of May 1746 
which was the date of the judge's cetuh- 

cate, is, that was a mere legal eſtate, the 


52 el 2 — Find 

Ily was pirmed and printed in an ſent, 

f not be faftered, being a metre evaſion ER, TUE in one 5ba 
of the at © 342 | Certiozari. See titles Writ, 


No works have done more fervice tb man- 
Kind chan thofe on familiar ſubjects, and 


Habeas Cozpus. 


2 were intended tobe Publiſhed | Where the tenor of a. record, inflead of the 


Thee i 3 
ten 1. . not 35 to thoſe written | 
© to bim 343 


Buildings. see "tee ih Sen 


4 of or meking more 
_ in the old wall than formerly, does 


not vary the of 83 
— right of perſo | 


Canons. See title Ward, 


BE <an00s which bave got the authori- 
ty of an act of perliamemt- are not 


W_—— 


record itſelf, is removed by certiarari 
out of an inferior court, it is erroneouz, 


as no proceedings can be trad upon it 317 


Where a replevin is in & court of record, 


ark ay remove it by a ceriioriuri either 
the court of King's Bench or from 
this court 


Where a certiorari iſſues in order only to 5 


the record m evidence, then the tenor, N 
returned, is fafficient, and countervails the 
plea of nul tiel record ; but when the fc- 
cord itſelf is to beproceeded upon, the re- 
cord muſt be veturbed L 


Whether it be before judgment, or 


wines ho MEerence ; im Boch esſes rhe're- 
cord muſt be — po 


binding on is but certainly are pre. The court may ſuperſede ® eertificme, 


{riptions to — courts, and 
. likewiſe to clergymen. 168 
The canons mul he purſued with the vimolt 
exactneſs by eccleſiaſtical perſons, and a 
clergyman who preſumes to mary a perion 


women reſide, is liable to peoaltics 159 5 
* See title Rule and Re: 


cannot quaſh it, without a view of the rt 
cord . yi 


Charitable. Cozporation. 


in which the end | The bill was brought to be relieved againſt — 


defendants as committee · men, or in 
offices, and to Pre: 
breach of truſt, fraud, and * 


ent 
hearing. — * are properly 3 tothe 


| Op an zppeal in the caſe of Peacock ver- 
Spooker, 0 1 195. N to the Houſe 
- of Lor 7. 
Were equa ly ele bu the 43 be- 
10 was affirmed notwithſtandin 78 
The cafe of Lifle and Grey is differently re- | A 
Ec in Jones, Levinz, end Raymond, 
t by the record of the caſe ſcarched for 
4 order of Mr. Jultzce Tracy, it appears 
ent of the court of King's Bench 
| * mod iu the „ 90 


Where 4 ſupine negligence 


who, employ them in che tru to ſupezin- 


tend the corporation affairs 405 
es in their opinions A non-attcadapce in a committee men 


make bim guilty of the breaghes of 
truſts committed by others 4% 
truſtee” $s ſaying, be had no benefit from the 
truſt, but merely honorary, is 00 excuſe 
for his want of diligenee 3 


liche 
ty 499 
. cout 


the committee, by which, 3 c 
1oſs has happened, they tte all gui 


in all ] 
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1 cn lay bold of every] comernpletion of-the charity, mey de re- 
be, D | lators in an information 1 
Way enten © © © goblin J. T. deviſed cop lands in 
ihe can be no injury but there muſt be a | iy, that he had beſere furrendered to 
lea remedy ; as the tribunals of this Kingdam uſe of his will, which conſiſted of eleven 


ſheets 1 the two firſt of which be figned, 


200 | formed both of courts of law | 

WE 0c ind died belore bs Speed de rel, por 
Lee, Gents committee were not privy to the] were there any wiinelſes, Lord Hardwitke 
faid ident froud, ye they are guiley za the | held it 20 md 1 
„eee eb e e the | © copyhoid ende lorthe charity : 
$23 power inveſted in them, to prevent the ill { Exceptams to a deoree of charitable uſes 12. 
ber- conſequences ariſing from ſuch acoaſode-f allowed coſts on thoſe exceptions, where 
the n op tht wp 466] th 1 and on thoſe where 47 
$74 | | not, the reſpondents were intitjed 
e and Charitable Uſes. | <ots 2 
of Charity Th ble "| Norwi a-drceree of comm - 


44 | : | under a commilGon of charitable uſes, the | 
Uh. There was a deviſe to charitable uſes under a} court of may fil permit à Tui 1 
the will in 174, the teſtator lived till July} io be inſtituted here, in which neither Side „ 
58⁰ 1136, a. month. after the new ſtatute off is bound by whit sppeafeck befert the ö 

wanna took place, and then dies with- | commiſſioners, but woy ſet forth” bew [| 
t, een revoking his will ; upon a reference? matter. Der 352 : 


"to. the judges for their opinion, whether 
| this was a good diſpoſition to charitable 
| uſes, all of them except Mr. juſlice Den- 
"nd on certified that the deviſe was good in 


18. Ckvtl Law. 6 n 
The text civil law takes the differences 
di ſunctions in cafes — more 0 
6 


us, hw a than the commentators 

17 uch particular object may be private, but | The rule to be eptiefted from the 1 
rd, i u the extenſiveneſs which will conftieute the caſe of tbe duke of St. Albans againft q 
her its public charity 87 | | Miſs Beauclerk, is that the apparent integ- ! 
m WH 4 deviſe to the poor of a pariſh, is a public | tion of the teftatot muit govern in double 1 
1 charity, the ſame as to a diſpoſition of a |} legacies 639 4. 
y fm amongſt poor houſe-keepers 88 2 il 
f The owner of Kod charged with an annui- Clerk in Court. See title So⸗ 
he 9, for the payment of a (chool-meſter, bei, ot | 
w ; will not be excuſed from the payment Club er 4 
e * — * 7 


thereof on account of there having been 
no ſchootmaſter for ſix years 238 
Though there are not perſons in a parith ſuf- 
dient to anſwer the deſcription of a chari- 
"ty, yet the load charged with the payment 
''of charity is not diſcharged during that 


time _ Kal | 238 | '| 
2 le (hillings per 2 —_ by _ of gaties. 0 4 

nomine pœnæ, if either of the half. year! n . "| 
VM pptiontiof un annoy was in arrear for: | ang rn chroma of de testen e | 
0 tytwo'days after it became doe; the court] teſtator 5 | 
Tr vm direct it only to Rand ay a ecarity for N ge | 
eee e the principal fawn f pot | College and Dean and Chapter | 
2 _ reoular 85 5 . wy 1 
0 Conifer of charitable uſes have — a Leales, See title Leales, ; 
e "power under the 43 Eli. c. 4. to give Colliery. | 


colts, but this court can do it 239 
L. by will gives to Breadſtreet ward 200l. 
" kceotfing to Mr. — his will. Lord 

Hirdwitke would not allow of parol evi- 

dence to explain the teſtator's intention 

when there is a blank only, but decreed 
"Ge money in this caſe to be diſpoſed of in 
uch ties as the alderman for the time 
deing and the principal inhabitants ſhall 
_ think the moſt beneficial to the ward 240 
N perſon, though che moſt remote in the 


| 


| 


Where there is a general traſt of money ſor 
a ſociety, a particular member cannot ſet 
off a private debt againſt a ſhare he may be 
intitled to on. a contingency 44 


Codiril,, See title Specific. Le: 


A colliery is a trade, and therefore an #0- 
count may be taken of the profits here 630 


Colonies. See titles Executozg, 


Inſurance, 

A commiſſion was prayed, for examining 

witnelles in the Weſt Indies, as the fats 

ariſe there, and to ſtay the defends —__ 
ceeding at law on a policy: lord Ha 

vicke granted the cotnchilion and * 


Junction, 


W i IEC 


—— — - 
— — qe... —— 4 


2 


Junction, as the voyage was at and from Car- 
: Thagena to Porto Bello, and the fads mull 
. ,, neceflarily ariſe in the Weſt-Indies .- 359 
A teſlator, bo lived in Jamaica, gave-legs- 
cCies tocbe 4 in. erling money in the firſt 
1 Pie :ang the two legacies. immediately 
following generally, without ſaying in ler. 
| hog money, and at the end of his will, ſe- 
veral more to be paid in ſterling money: 
Jord Hardwicke held, that the plaintiff 
muſt take bis legacy in Jamaica money; 
for his expreſſing himſelf differently, ſhew- | 

. ed a different intention 455 
A bond. given at Dublin, or 2 note in Ja- 
— be po io r mo- 

._ nep; { ne with regard to a will 46 
1 5 hving in England makes no dif- 
tincon, ſor the reſidence of the perſon 
F I 466, 
Tbongh the effects are partly in Jamaica and 
partly in England, yet as this is. a deviſe 
_ of a compounded reſidue, withaut ſepa- 
Tating the funds, no-Jargument can be 
drawn from it in favour of the plaintiff 466 


Committee. See title Lunatit. 
Common Retovery. See titles 
Recovery, Eſtates in kee⸗tail. 
idezs the tenant in a common recovery has 


| pleaded non-tenure, he gains, a new | 
eſtate, though the limitations are to the 
old uſes, andthe will is revoked by it g24 
The force of a conveyance by common re- 
covery, to extinguiſh all conditions, pow- 
ers and incidents annexed to an eſtate-tail, 
ariſes from hence, that the law conſideis it 
in the nature of a real action, and the re- 
coveror is in by right 6592 


Companies. See titles Credi⸗ 
pozation. 1 
The office of a director is of a mixed nature, 
public, av ariſing from the charter of the 
crown, but at the fame time is not an em- 
ploymeEnt that affects the public govern- 
ment, ſor none of the directors of the great 
companies are required t6 qualify” by ta- 
king the ſacrament | 


wy 


= . 


Contealment, Covin, Collu⸗ 


fibn, See title Fraud. 


'Conditfon, See titles Device, | 


a ſubdiviſion under title Uill, 
Reltraint on Marriage, Foz- 


— - 


keiture. 
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haritable Coz- | 
[: 


405 


: 
i. 


tions and reſtrictions, and i 
predict, will Aten 8 
reltriction in the preceding limitation ic 


Conditlon ſubſe ent, See ti 
0. Reſtraint of Martiage 


It is the conſtant rule of 
ſobſequent, that if 


the performance 1 
comes impoſſible by the a& f 
ablolutely void | 1 £455 Sagas Go wa 


C. by his will gives legacies to his nieces: 
be paid to them at — 2 


riage, which ſhall: fir happen, provid 
at of their 


4 


law, in conditie 


they marry with the conſe 
ther and mother, or the ſurvivor of cheu 
otherwiſe to fink into his perſonal eltar 
The legacies vetted at their attaining il 
age of twenty-one, aud either of they 
marrying without conſent afterwards is 0 
no conſequence : for lord Hardwick hed 
that the marriage with conſent of the f 
ther and mother muſt be conſtrued” fo 
to relate to the time of the legacies veſti 


Contempt, 


It is incumbent; on courts of juſtice to pr 
(ſerve their proccedings from being miſr 
preſented; and the minds of the publi 
ſhould not be prejudiced before, a caule i 
heard 46e 
There are three kinds of contempts, ſcanda 
lizing the court, abuling the parties, and 
prejudicing mankind before a cauſe is heard 

pt 2 471 

The calling an advertiſement in the Gloucell 
Journal, a hue and cry after a commiſſiot 
of charitable uſes, was held to be a libel 
in the printer, and the court committed 
him . 470 


Contingent Remainder. 


B. begueaths 3oool. to his ſons J. and G- 
to be laid out in lands in W. to be con- 
veyed to them for forty, years, and aſter 
the expiration of that term, to the uſe of 
W. B. his grandſon for life, and his firſt and 
other ſans in tail-male, afterwards to b 
ther grandſon, with like limitations, an 
ſo to a third, &c. then to the teſtator's three 
ſons for life ſucceſſive)y, and their reſpec 
tive firſt and other ſons in tail-male ; and 
for default thereof, to his own right heirs. 
Though there were no truſtees in the will 
to preſerve. the contingent remainders, yt 
lord Hardwicke ordered | ſuch truſees 
ſhould be inſerted in the conveyance to. be 
ſettled by the maſter 279 


n 


38 


T. 


To one for life, and to B. on certain condi« 


| Lo 


rd Uidwicke ſaid, in the. direftions be 
that he adhered to 1 


Zave in this calc, 


4 
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conveyancing laid down by the floods, be intiiled: to comthou of tutbary,” 

a betore the reſtoration, and du- | and to dig up the oil of 9 
Ia de uſurparion 81] manor ſot urf 14189 
donde in Mrs. R.'s will, in caſe my] After proclomations made on ſo many cauft 
cr ſhould die, leaving no heirs, ot |+ days, if the copyholders do not come in,. 
body, is a gift to the daughier for life, . the lord may ſeiae upon their lands 449 
wh 2 contingent remainder to fuch heir | A decree againſt the lord of the manor will 
{her body 25 ſhall be living at the time] not bind copyholders-in fee, or frecholders 
1% heath 646 tor life, who were no parties to t git 
ne, is 2 participle of the preſent tenſe, 7 1 '$ . Fe 

s is the dme of the davghrers | Cozpozatlon. See The Chari⸗ 
kt has been leid on the want of the |- - table Cozpozation. 
ds for life, where the intem ion of the 
wor bes othetwiſe appeared, eſpecially 
the caſe/of a truſt executory, for there 


* 


Where a certain number are incorporated, a | 
major part of them may do any corporate | 
act, though nothing mentioned in the char- 


den cburt is bound to ſee a . wp & we | 
{tar ſe agreeable to the intention of the teſ.¶ It is not neceſſary that > te aft 1 
8 1. yor a 648 (mould be under the ſeal of —— (| 
they K - * W 7 i 
is Pe See 4 . 220 5 ' 
hel Fe : 1 ; 2 CET 5 3. 
ie f hs Res * Nee-Tanl, Coſts- in Law and. Equity. | 
4 4 See titles Maſter in Chancery, | 


\ makes his will, and ſi ns it, but jt 50 a | 
; ited by — | 285 teſtator had J Bond. Rule. Ozders. Trut-- | 
bw ſurrendered his copyhold eſtate, the tee, Erecutoz, Adminiſtra⸗ 1 


| + Whether it paſſed? The nd 
a mheld it did; for 3 frauds to; Heir " Anceftor, Mar- 


3 


4 terg controverted between 
ries rel ſuch eſtat ly * | 
ly 34 & 35 K. . which takes in fee- | the Heir, Exetuto: and De⸗ 


* 


U 
| 

Me ouly, and docs not extend to cuſ-] - YHifee, a 1 
; | 


6 
— - iy eſtates | "7 = a # ; 
ar” ie a man is ſeiſed of copyhold lands, | Though there had been no demand, or rent 1 


[lurrenders to the uſe of his will, and] paid in thirty years, yet, as it was reco- 1 
keutes a will, though it is not atteſted by] vered by a verdict, the plaintiff ſhall have 4 
— yet it ſhall direct the uſe of the] his coſts at law ; but as the laches aroſe og. 
en 


log TET | 37 © his part, and the obſcurity of the title to q 
libel w the legal eſtate is in truſtees, as he | the-rent, from the want of à demand, for 4 
ited n in that caſe ſurrender the copyhold | ſuch a length of time, he ſhalt not have | 


„to the uſe of his will, they will paſs | coſts in equity | Fog 14 
ds will only ; 38 | In notorious frauds, the court antiently made 
y of an admittance, tho? not ſigned by | a defendant pay exemplary coſts, but hay 
eward of the court, may be read in] been for ſome time diſuſed, from the dif- 
| where it is of thirty years ſtand- ] ficulty of carrying it into exechtion 

7 nt ge .; 43A bill diſmiſſed with caſts, where the plain. 
Mold ſurrendered to the uſe of a will,] tiff had refuſcd a fair offer of accommo- 
= by a-general deviſe of lands, not-] dation El Ta EEK 
att — there are freeholds 83 | Where the eſtates of two teſtators have been 
ne conſtruction, in the caſes of ſur- | ſo blended as to create conſuſion, the exe- 


s of copybold eſtates, muſt take | cutor of an executor ſhall be excuſed 22 
free u in all other conveyances at law 101 though it appeared he had aſſets enough t 
pech; admittance, - à mort gee may bring | pay che plaintiff's coſtes 80 


M of forecloſure; and after 3 decree, | Where the court think it would accelerate a 
ment for the poſſeſſion of the mort-| decree, they will poſtpone the conſidera- 


will A premiſes O 10 tion of coſts till the cauſe comes back 
yet ands being frequently buried under | from the maſter, though there are ſufficient 
dees A bor ſeven or eight years, and produ-] grounds for decteeing them at the hearing 
be 00 profit at all to the copyholder, he | e 
"rg bby way of compenſation, when the | A plaintiff-may apply to the court for colts, 
be | 


M's drained, and the. land improved | where a defendant gives unneceſſary trou- 
ke additionaj ſoil brought by the | ble in carrying a decree into execution ” 
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vs 
2 a — Aurkled — his 
1 de 
te, ſhell gr wat He of Ins 
Gate x yet, we there” way a fraud in 
s cute in the — the court derrred 
them 296 


Where a plamntiff, os bim 10 perperuste be 
— of witnefſes, has examined, and 


e 


e fn of her bill; neither 
the defendant Eng 


. of Sens have been 


re the cuſtom might have 
nn is ſuch a vexatiop, 
# fall have the coſts both 


4 E 
*» hw and equity 165 
the court 2 4 not think 1 


e. and directed an iſſue upon 


—— this is not hearing a cauſe _ 
bil _ anſwer only, abt ſubſ⸗ 
| t is out o — 


| eps, merely to keep his cauſe | 
and i 0 ha withdraws 
ES a Sy" it down Fr bill 
that it may be difmil- 

fort, Kilirogs Fr wi this i eva - 


3 — 2 court, for Sami 
m 


uſt have paid the full cofls, to be 
wn by male, 253 288 
2 

27 at law, unica 

and wait till the 


400 
— would 


1 


forty ang ; 


7 


—— 
70 2 auſe, lord 
— 2 c 
Wehe ordered. the colts 20 betaxed 


ate 7 © her, ee pee 


3 witnels, , has beœen over 
cannot be taken · out 
r colts, yet the court _ 


by motion 


f 8b Con. 
| on and Operation of 
* - Ser tit Deeds,  - 


be EE nope 


a will, where 


* it 


— 


OF à fatisfa 
wo than o 


Rd 9 n 634 


_—_ Agzeement, ' 
ä — for the trofhees to | - will oe we proceeding * 


2 


Err ˙ -w. * — 


| 


— 


heritance, and fo connected t 


Connſello? See title Demurr 


Council have > right to dranghts as pr 


This court will not ſuffer a council to m 


Court of Chancery, See ti 


The 


Where 2 matter which ariſes. within t 


connec, and not any authority, 2 
n 552 
* rer to à perſon's g 


I 


| 


Where perſons cannot ſhew a tile at la 


fider it av au 


in-the-trafters as attendant o . 


nly on the 


her i 
that it can Paz be feve 
in favour of an Or.eXecuior, thoug 


may in the cafe of credito ors . 


Notice. 


dents, but not to detain them Wherecit 


patty may have a benefit fr 
4 the wan 


- tain an action for fees, or if he hap ppe 
be a mortgagee, to inhſt on more than | 
intereſt, under nce of a gr 
buſineſs formerly done in the way 
council 


. and Solititoz, C 
dito2s, Juſtices of the Dea 
arriage Articles, Odet 
arty, Poſleſſion, Dee 
intenance, Potions, ! 
_— Ann 


Kells | 
in this court are form 


cording to the courſe of the civil la 


ſome reſpefts, and analogous to the g 


mon law in others 


Account, 


the wraings being out of their hands, 
may properly come into this court 


riſdiction of the courts of Wales is < 
ue or difficulty, parties may take the 
medy here; but if of ſmall, conſequ 
it is an induee ment to this court to di 
the bill irh caſta 
Whilſt firs were ing in the ce 
.{Chancery, the plaintiffs indict the 


dens agent at the ſeſſions, where 
» thansfelves are judges, for a brech 
peace. Lord icke made an 


to reſtrain-the-plainteffs ſrom proceed 
the fefions; tilt the hearing of the 
and further arder ; 
| Phere is no reſtraining power over en 
proſecutions in this court 
Pendente lite here, this court would 
Aopped an action of treſpaſs w et 


Where @ bil} "iv brought to quiet the 
ſom if after that 4 bill of ind 
preferred for a forcible entry, chi 
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plaintiff lent B. gool. on note, on an] be leg 1 aſſets, becauſe the bond creditor 


nce that an aunt had left him l. 
{1 will B. died ſoon after, and you 

ſeſentati ves refuſed to pay the zool. as the 
"Teeacy was directed to laid out in land 
tad ſettled on B. in fee. Lord Hard wicke 
laid, it was a very cruel caſe, but as jt is 
the eſtabliſhed rule of the court that mo- 


title Special Pleadings. 

The- authority which the Star- chamber had 
in caſes u 
the tak ing away maidens, is now aſſumed 
dy the court of King's Bench 'Y 64 


Courts of Law, See titles Bill, 
Polleſſion, Coſts, Account, 
Special Pleadings, Parties, 


Jo courts of law where there is no plea, 
judgment is by nil dicit ; but if a plea be 
put in, though ever ſo imperfeQ, there 
cannot be 8 judgment nil dicit, the plain- 
if muſt demur, and if allowed, then he 
has judgment, becauſe the Jew, or anſwer 
of the defendant, (for anſwer is equally | 
uſed at law as in equity,) is inſufficient 23 
Where you draw the juriſdiction out of a 
court of law, you muſt have all the parties 
before the court, who are. neceſſary to! 
make the determination complete, and to 


615 
Court of Recow. See titles Cer- 


| 


quiet the queſtion 


deviſed to be laid out in-land ſhall be 


court of King's Bench. See 


r 4 & g Ph. & M. relating to | 


may have a judgment againſt the heir of 
the obligor as Caller ee til, the 
reverſion comes into n - 294 
Where a * a ſpecialty creditor, muſt 
come here for relief, the court will do 
equal Pp. Rice to all creditors without any 
iſtinction as to priorit b 


Joſeph Burr by his will direct his whole 


considered as land, the plaintiff can have] * eſtate to be turned into money, and gives 
go remedy 307 it to his executors in truſt for the benefit of 
his four ſons and his daughter Jenny, to 


be divided equally between them, and if 
either die before twenty-one, his or her 
ſhare to go to the. ſurvivor; Henry Burr, 
one of the ſons, died under age, aud his 
are went over to the ſurvivors 417 
In 1739 Mr. Vobe married the daughter, but 
made no 2 for her, and being i 
debted to the defendant, gave him a — 
and aſſigned over all the. ſhare which in 
his wife's right he was intitled to in her 
father's perſonal eſtate, and afterwards a 
ſecond aſſignment for the benefit-of bi 
creditors in general ; his wife during t 


tlorari. as Cozpus. 


Court Spiritual. See Spiri⸗ 
Credſtozs, See title Piſtribu⸗ 

gon, Purchaſes, © Rules, 
- Debts, ' Bonds, Special; 


creditors undet the ſtatute for relief of in- 


tranſactions was under age; the executors 
of the father have made no diviſion of his 
| perſonal eſtate ; Vobe became a bankrupt, 
and his pps dane to main- 
tain; her ſhare under the will amounted to 
about Ef and the defendant.the credi- 
tor's debt to gool, 417 


Lord Hard wicke was of opinion not to al- 


low the creditor of the huſband to receive 

. the fortune of his wife, without making 
ſome proviſion for her z and recommen- 
ded it to the creditor to give her and her 
children ſome part of the principal of her 
fortune 417 
His lordſhip afterwards decreed, in conſe- 
quence of an agreement between the par- 
ties, that a moiety of the fortune of the 
wife ſhould be placed out for her ſeparates 
uſe during her life, and after her death ta 
be paid to her children in equal ſhares 419 


| As a father would not have married his 


daughter without infiſting upon ſome pro- 
Wen neither will —— of — 
ry, who ſtaud in loco parentis, do it 41g 
Where ſpecialty creditors exhauſt the per ſo- 
nal aſſets, ſimple contract creditors ſhall 
ſtand in their place, and may come upon 


Pleadings, Sertlement after!| | 
. | _— r 3 has bus funds, he ſhall take his | 
The court of C vill not decree pub- | . ſatisfaftion. out of that upon which another ' 
lic comp ad aake in favour of = creditor has no lien 446 l 
Particular creditor 5 1 
An aſſigument by the clerk of the peace to Curteſp. | 
| | 


' 


- Ffolvent debtors need not be ſealed 242 
M there is a mortgage for years, and the re. 
\ verſion — mortgagory it will 
R 


* * ; 


LIP 622 


inheritance, and not the frechold 47 


Tenancy by the courteſy muſt come out of the 
A tenancy by the courteſy is an excreſcence 


* 


_—_ — 
_ . 


—— — . 
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— — 


out of the inheritance, and a continuation! 
of it for day: time wa 47 
There can be no tens the courteſy, 
© where the children hs by home of a re- 
mainder over, and not by deſcent from 
their mother 47 
To intitle the huſband to take as tenant by 
the courteſy, the inheritance muſt deſcend 
upon the children 47 


"Cuſtom, See titles Copyhold, 
| Evidence, Yanozs, 


An occupant who is only a tenant at will, 
dean never have a right to d common of 
by taking away the foil of the 


turbary 
lord 190 
This court will not put perſons to ſet forth a 
- cuſtom with ſo much exaftneſs as is requi- 
fite at law, or with the nicety the court of 
© Exchequer expects | 290 


Cuſtom of London. See title 
| Hotchpot. 


A child of a freeman muſt abide by the will 
in toto, or by the cuſtom in toto 43 
If a freeman of London makes a voluntary 
- deed, in conſideration of love and affec- 
tion only, and referves the power over the 
eſtate to himſelf, the property will conti- 
nue in him, and is ſubject to the cuſtom 62 
The cuſtom of London will operate on the 
orphanage part of a freeman's eſtate, and 
he cannot leave it to go in ſuch proportion 

- as he pleaſes | 3 
A freeman of London takipg the advantage 
© of his ſon's neceſſities, in conſideration of 
a bond for ſecuring the ſon an annuity of 
gol. prevails on him to releaſe the ſhare he 

d in the orphanage part ; the father alſo 
revailed on another of his ſons to give 
— a releaſe of his ſhare of the orphanage 

rt, in conſideration of an annuity of the 

me nature: but there were not the ſame 


- 


proofs of his being forced into the releaſe, 


and the father had at times advanced him 
gool. the plaintiff being turned out of 

oors, leſt deſtitute and void of mainte- 
nance, à releaſe extorted under ſuch cir- 


cumſtances cannot be ſupported, but 4 | 


_ abſolutely void 1 
The court was alſo of opinion the other ſon 
Was ly intitled to be relieved 160 
By che cuſtom of London the orphanage part 
muſt go in equal ares, ind if the father 
turns the money into any other ſhape, 
which be thinks may take it out of the 
cuſtom, yet the court has relieved the 
children LY 160 
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nance, and not for advancement in many 


riage or trade, obliges his ſon to 1cleaſe high 


_ Tight to the orphanage 

at tees a heb ring 
reeman of London by will lea 

a legacy of 20ol. and 3 the n | 
the teſtamentary part to hig daughter and 
another rſon on the application of th 
ſon two years alter the will waz made * 
father gave him 100l. and took a recei t 
part of a legacy, and a ſhort 


for ſo much in 
time after gave him another 100l. and took 
rom bim in full of What was 


*. 


——---+—; 


a receipt 
intended him by the will; the teſtator 
died without altering his will, the 2001. 
muſt be conſidered as gn advancement, and 
brought into — a upon the cuſtoma- 
ry ſhare; but how far the ſon may be inti- 
tled to a compenſation out of the ſurplus 
of the dead man's part, for ſo much as he 
ſhall ſuffer by bringing the 2ool. into 
hotchpot, the court gave no opinion, re- 
ſerving this point till it came back on the 
maſter's report, it being doubtful whether 
there would be any ſurplus 277 
It is an eſtabliſhed rule that a legatee cannot 
take the legacy and claim bis cuſtomary 
Fart too, unleſs the teſtator mentions the 
egacy {hall come out of his teſtamentary 
ſhare 278 
A freeman of London aſſigned over leaſe- 
hold houſes to truſtees for particular pure 
ſes, reſerving to himſelf an eſtate for 
liſe, where the truſt was not to commence 
till after his deceaſe. Lord Hardwicke 
held it to be a fraud on the cuſtom, and 
decreed the deed of aſſignment to be can« 
celled : 877 
A freeman of London by will divided his 
eſtate according to the cuſtom, and deviſed 
the dead man's part among his wife and 
children; afterwards he gave a daughter 
10001, in marriage, which the court decla- 
red to be a ſatizfation of the orp 
ſhare, but not as her ſhare in the dead 
man's part p 523 
A freeman of London by will took upon 
him to diſpoſe of all his eſtate, as well the 
orphanage as the teſtamentary part; where 
ſome of the children ſhall gle@ to abide 
by the cuſtom, and others by the will, 
cir ſhares of the orphanage part ſhall not 
accrue to that part, but ſhall go according 
to the diſpoſition of the father 62 
The children of a freeman may take bot 
parts, when the father has diſpoſed of the 
| teſtamentary anly 629 
The cuſtom, where a wife of a freeman 13 
compounded with, is to divide his eſtate 
into two parts, as if there was no wife 629 


Where the wife has compounded with the 


2 2 
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If a father, merely for the fake 


_ huſband, a freeman of London, 


he is to be 


lads charged 


©. charge . 
5 Mere a father in a 


11 | 4 
Wb father in this caſe was in poſſeſſion of 


Joy no wife | 844 


- 


— — * 
— 
. — — * 


„* 1 


ae)ts, Creditoz and Debtoz. 
dee titles Trult fo2 payment 
of | debts, rr Jnreet 0 


Rule, Exetutoz. Intereſt of 
money, Statute of Limita- 
tions, Separate Mainte⸗ 
nance, Power, Aſſets, El⸗ 
tates in Fee-tail, Real EC: 
tates, Judgment, Special 
Pleadings. | 


HERE there are mutual demands, 
a defendant upon an action at law 


hankrupt' act, as in common caſes under 
6.2. 49 
This court only removes fraudulent convey- 
aces out of the way, but will not decree 
profits back againſt the original debtor and 
owner of the eſtate, received pendente li- 
te, in favour of judgment creditors, from 
the filing of the bill, but equity follows 
the law, and leaves them to their remedy 


by clegit 


pace of bond creditors, and be allowed 
out of the real eſtates equal to what has 
been exhauſted out of the perſonal 110 
Mere the land does not yield annual profits, 
all debts will not carry intereſt out of a 
ruſt for payment of debts 111 
by a' will with the payment 
of.debts, all the debis contracted by a 
eſtator during his whole life will be a 


274 
purchaſe takes an eſtate 
wit bimſelf for life, with remaiader to 
ls fon in fee, as the father has the profits 
br life, the eſtate is liable to his 1 


de whole eſtate, and neceſſarily a red 
tie viſible owner ; ſo that the 7 Ge by 
melegit might have laid hold of a moiety, 
which differs it from all the other caſcs 481 
Lis wot neceſſary that a man ſhould be actu- 
ly indebted at the time he enters into a 
wluntary ſettlement, to make it fraudu- 
lent ; for if he does it with a view to his 
ing indebted at a ſuture time it is equally 
tudulent, and ought to be ſet afide 481 

a creditor agrees to take leſs than his 
tht, provided it be paid preciſely at the 


may as well ſet off upon 3 Geo. 2. the 


; 107 
fnple contract creditors ſhall ſtand in the [ 
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Kkdered in regard to the cuſtom as leav- | 


general rule of equity is, that he cannot be 
relieved, , © : | 347 
Compoſition of Debts, 

Where a creditor for 17001. agreees with his 
debtor, a failing man, to take 118. in the 
pound, to be paid by inſtalments; and 
the debtor after the firſt payment becomes 

a bankrupt; lord Hardwicke was inclined 
to think, the 17001. and not the groſs ſum 


ot the compolition only, might be proved 
under the — . uptcy 527 


In what p2iotity debts are to be 
paid by an CES 02 admi⸗ 
- Nniflratoy, ſee alſo r Lllets, 


| Decree See titles Bill of Re: 
view, Parties, Acquieſ: 
cence, Account, Intereſt of 


Money. 


There need not be a certain and poſitive evi- 
dence, as to the finding of deeds after u 

| decree, but ſuch only as the court thinks 
reaſonable og 42 
The earl of Bradford by his will gave all li 
eſtate to truſtees, in truſt for the defendant 
Mr; Newport and the heirs of his body, 
and to pay ſuch ſums out of the rents and 
3 or his maintenance as lord Brad- 
rd ſhould by any writing appoint, By 

a codicil lie dir the ttuſtees during 
Mr. Newport's minority to pay the rents 
to the plaintiff, ſo much as ſhe pleaſes to 
be applied for his maintenance; and the 
reſidue to her own uſe; by another codi- 
cil direts the truſtees ſhall not ſettle the 
eſtate on Mr. Newport and the heirs of 
his body till twenty-ſix, and till then ſuch 
maintenance as the truſtees and the plain- 
tiff ſhall think fit. Mrs. Smith inſiſted ſhe 
was intitled to receive the tents and pro- 


twenty-ſix, but the maſter of the 

was of opinion they veſted in Mr. New- 
port at twenty-one, and the time of re- 
ceiving prolonged only till twenty-ſix, and 
decreed the truſtees ſhould account for the 


| *"twenty-lix, to the committee of his eſtate, 
Mr. Newport being found a lunatic _ g44 


Shepherd, who had a mortgage for 4000l. 
on Jennings's eſtate, in 1725, forgave him 
800). and three years afterwards lends him 
800l. again; in the intervening time Tit- 
ley advances 20001. to Jennings, and obs 


ſay, and the debtor fails of payment, the 


422 1729 
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fits till Mr. Newport attained * vir 
lis 


rents, &c. from his age of twenty-one to 


tains a mortgage on the fame eſtate, In 


— = 
l 


. 
Wrong gn: nr to a | 
£229 fr T. F. agrees t6 purchaſe of J eu- | 
nin 
fir T. P. A eſtate, and finding inge had 
mene e end Ws Mie Mer, 
led to him, who agrees, when he is 
55 his 4600... He will cone y them to fir 
T. P. im a former cauſe of a referente to a 
' faſter to take an account of what was 
due to Shepherd, the maſter llowed no 
more for the principal than qzb6l. and the 


Bil is brough * re intereſt, and 
enleld paid; that Titley may Road fore. 


cloſed. Lord Hurd wicke fait iu the other 


Fauſe the maſter was confined to Shep- 
gen eee 
- mew erent from mer, 
and Lge gee alter a. decree for a re- 
demption, my bring bill for a foreelo- 


fure ; but the court will not make an in- 


ſame parties, on account of the con- 

_ faffon it L anty create; but af the ſame 
time lord Hardwicke declared he would 
not upon an order in a former cauſe tie up 
the plaintiff, but will direft the cauſe to 


overs {6 as to give him an opportu- | 


, ity of laying the maiter before the court 
a 2 bill of review or otherwiſe, as he 


mal be adviſed 348 
Giepherd rade. that on advancing. Bool. 
| ought to ſtand as it did be- 


The court will make 8 favourable expoſition 
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18z0l. fee-farm rents iſſuing out of | wer as will ſhew the 


Deeds. See titles Cuſtom 


1 
: 


* 


The i 


0 gooo]: the d 
Fore a ſecutity for I. the parties intend- 
; Ing it ſhould; and his ou offered to 
read parol evidente to ſhew this inten- 
„Hon, which was objeficd to as being with. 
þ. > che ſtatute of frauds and perjuries, Lord 
rdwicke laid, that the loan of che 8001. 
naot be conſidered as a continuance of the 


# & — ms 


dence | 50 
The court neyer ſuffer a decree to TY 
_ to be ligne 1 inrolled, becauſe it tic 


= up 
. relieving, if there mould 
„ cf 
derte * | 83 
N dercree quod 2 makes no variation 
K 0 a er vr before a F 
Free, he may conitcls a judgment, and it 
: 458 not a all alter the i of the de- 
5 
det od c not paſs 12 
| a Setters till the final decree 88 
„ pay in à decree quad computet, 
or til the account taken * 2 to 
e 
17 plea of # former decree, you 


| 


| 


ekt in the directions of the 
final de- 
and 8 
K 28 quod computet does 
Is t6 be Taid on the words that &h 
1 
= r the debtor or ere 
— tor : TJ 
pport a 
forth ſg much of „ 


1 


Deeds executed near together, may be con 


ſatne ps; 
in iſſue "= 


0 
London, Convepantes, gf; 


flurances, Conſtruction and 
Operation ot them, Fraud. 


= 


ſidered as a part of the ſame tranſaRion 769 
ing on a 


tion of the parties appear | 
& court in con- 


in f 
a6, always goverits th 


words in marriage ſettlemen:s to ſup- 
rt the intemion of the parties, and ever 

voluntary ſettlements ; if the worde 
lean more ſtrongly to the one conltrutionl 


vS orpsT® ._ - W- 


S828 


6 L 

It is no ground for a court of equity wi 
aſide a deed, that a perſon put an un 
guarded confidence in another 20 
Though the conſideration is not expreſſed is 
a deed, if the court ſees what was the 
real and materialconfideration, it has grea 
weight, notwithſtanding the ſtatute of fraud 
and perjuries 20¹ 
A mortgage and an affignment of 2 mon 
gage were put into B.“ hands to receive 
the principal and intereſt, who ; 
them to the defendarit 8. for 1001, Lord 
1 that a4 the pawner mull 

the deeds appear to have no ny 
by could not avoid decreting S. oo Gals 
the deeds to the plaintiff, and leave t 
pawnee to his remedy at law 2gain't BY 


The plaintiff is proper in bringing a bill} 
A the —— the deeds ; for in 2 
action of trover he could only have da 
mages for the detainer. | M7 

An attorney's ſaying that he only follow 
directions in drawing deeds under frauduſ 
lent circumſtances, will not excuſe hin 
from-paying colts 5 ge 

On deeds the rule is certain, that they ſhal 
be controlled by the rules of Jaw, and ti 


rige 


— nn 


= 


. that appears 0n-the face of thecen | "in 
Iffueia a deed, is always a word of purco * 
I | ca 
Deeds loſt 62 concealed. 05 
Where a deed bappens to be loſt, you cn bil 
at law read a 5h becauſe you mult Ss i. 
clare with a proſert hic in curia, and ther 6bj 
re you may bring 2 bill here to be bs 

| lieved * 2 the accident of the 0719100 Ads 


— 


erb 


Nbg Is obtained by dureſs, com⸗ 
| lee before title Bond, 
qrfendant. See titles Ebidence, 
Ne exeat-regno; Parriesy Rule, 


'Daturcer, Re-hearing, Ac: 
wm Pies, Andwer. | 


coverecl ſince the hearing, a defendant, if 
he can ſhew there is ng new matter, muſt 
Ale advantage by plea or demurrer, for it 
+ too late to inſiſt upon it at the hearing 


40 
There a bill prays an account, and allow- 
ances in that account, a defendant may 
equally make objeQions, as if he had 
t his croſs bill 659 
the plaintiff has not replied to the 


n act, will intitle the defendant to his 
colts, to be taxed | tor 
{wdiniſter of a pariſh, who prevents an order 

for a defendant's appearance being pub- 


d&able for a contempt 114 
When s defendant has anſwered to a diſco- 


wards demur to it | 157 
Though — inſwer to the diſcovery, yet you 
ma ur to the relief 157 


fie deferidarit prayed to amend her anſwer 
by 4dding a new fact, granted on the par- 


Were a defendant: has miltaken a fa, or a 
thts, the court will give him leave to 


a defendant cannot be made to appear, 
t amounts to the ſame thing as if proceſs 
had been taken out for want of an appear- 
ce, and carried on to a ſequeſtration 510 


demurrer, See titles Witneſs, 
Defendant,. Costs, Plea, 
ep, 1 Injunc⸗ 
non, Reſtraint of Marriage. 
A defendant muſt take advantage of a defect 
in form, by a demurrer; it is too late to 
objeft after he has anſwered a 197 
| demurrer to 2 bill, for the difcovery ot a 
| eaſe which the defendant had ſtated to his 
touncil, for an opinion, over-ruled 214 
' defendant has not demurred to a 
All, as being too trifling” for this court to 
entertain, yet he may take advantage of the 
— GjeBion at the Hearing; for a bill may 
dude been ſo drawn, as to have prevented 
| i-detmarrer | 253 
um who dethurs at law, demurs in chief, 
. it i u perpetual bar, if judgment 


929„«*«“ 
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here a bill is brought for new matter diſ- | 


Mendant's anſwer, yet deſiring him to do | 


liſhed, purſuant to 5 G. 2. c. 25. is in- 


very prayed by z bill, he cannot after- | 


tkular Ercumſtarices of her caſe 294 | 


amend his anſwer 294 | 


ſhould be againſt him; but if 4 dentorter 
is bver-ruled here, a defetidarit may inſiſt 
afterwards upon the ſame thing by his 

- anſwer 2 284 
The defendant demurred to the diſcovery 
; ſought concerning proceedings before the 
court of delegates. Lord Hardwicke held, 
that the ſentence in the delegates cannot be 
read, as this is a demand for real eſtate g 
and they proceed there by different laws, 
and in matters too relative to the perſoual 
eſtate only ; and allowed the demurrer as 
to this part 387 
The defendant alſo demurred _ os diſco- 
very, ſought with relation to the perjury, 
in * at law, charged to be 1 
by her procurement 387 
As a demurrer cannot be for part, and 
bad for part, lord Herd wicke allowed it 
likewiſe as to the diſcovery ſought in re- 

lation to the ſubornation of perju 

A demurrer will lie to a bill brought whi 
ſeeks a diſcovery of the defendant, he- 
ther a particular perſon is living, or w 
he is, 1a order only to make him a party 
to a ſuit | 394 

A bill brought by a principal, to diſcover 
' what goods the defendant bought of his 
agent; he demurred, for that he is not 
obliged 1o ſet out what gain he has made 
by the retail of them ; but the demurrer 
was held to be ſufficient, and over-ruled 


The defendant demurred to the plaintiff's 
bill, brought. to eſtabliſh a right to an 
_ 3 w_ to be quieted in the 
poſſeſſ7on of it, as being a matter eri 
Fable at law. Lord Hardwicke — 

that where the right of a fiſhery is in 

| diſpute only cen two lords of manors, 


they can aeither come here till it is firſt 
tried at law, and therefore allowed the de- 
| murter | pol 


Depoſitions 02 Examination, 
See titles Evidence, Witneſs, 


On a bill brought by a wife againſt her huſ- 
band, to have a maintenince out of her 
fortune, on ſuggeſtion of cruel uſage by 
him; depoſitions to prove criminal con- 
' verlation againſt the wife, imexcuſe for his 
ill uſage, cannot be read, unleſs the cris 
-minal converſation is exprefsly charged by 
the anſwer 
Charging the wife has behaved in -an in 
cent manner, will intifle the huſband to 
| read evidence agaioſt her of criminal con- 
verſation, for it is not neceſſary to make 
the charge in groſs terms 97 
This court will order depoſitions to be re- 
| uo to a maſtor, 1 and imper- 
ence 


' 2 
| alt 


: 


4 
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A bin was brought to eſtabliſh a bond for 
uring an annuity of 6ol, per ann. given 

the plaintiff, as premium pudicitie; a 
ctols bill praying the ſecurity may be de- 
livered up, as the 1232 was a common 
1 The defendant's council of. 
red to prove the plaintiff guilty of lewd- 
neſs with a particular perſon; it was ob- 
jected, the charge in 
only ſhe Was a lewd woman, the defendant 
4 to confine berſelf to a general cha- 
racter, and not to particular inſtances. 
Lord Hard wicke thought the objection of 
great conſequence to the practice of the 
court, and took time to conſider till che 
firſt day of re - hearing after the term g33 
On the 27th of July 1742, lord Hardwicke, 
on a re-hearing of this cauſe, ſaid, it is ſul- 
ficient to put in iſſue a general charge of 
lewdneſs, and under this you may give 
_ particular evidence, but then it muſt be 
pointed and applied to the general charge 


| | 339 | 
That a' wife has miſbchaved herſelf, does 


not imply ſhe is an adultereſs; and a de- 
poſition in that caſe to prove her one. 
- ought not to be read 838 
Saying that a wife did not behave with that 
duty as became a virtuous woman, will 
not intitle the huſband to enter into proof 
of her committing adultery, unleſs there is 
an expreſs charge of this kind, for the 
virtue of a woman docs not conſiſt merel 
in chaſtity. _ 33 


Depoſitions de bene elle. 


It is too late at the hearing of the cauſe to 
object to depoſitions taken de bene eſſe for 
arregularity ;.in ſuch a caſe the court ought 


ht 
to have been moved to diſcharge the or 
for. publication | 190 


Deſcent, See alſo Purchaſe. 
If the Tame eſtate is deviſed to H. which he 
would have taken by deſcent, he is in by 
deſcent | 293 


Devile and erecutozy Deviſe. 
See Ui, _ | 


Deviſe for ayment of Debts. 
See N fo2 ratung Po2- 
tions, Payment of Dedts. 


Difttibution. 
preferred with regard thereto. 


A creditor cannot take an aſſignment of a 
bond given by an adminiſtrator, purſuant 
to the ſtatute of diſtributions, to adminiſter 
faithfolly,' and exhibit an inventory, &c. 


* 


| 


4 


Who ſhall be 


| 


e croſs bill being 


— 


| 
| 


—— 


— A. 4 


1. 


Dower. 


nor will an action lie 


upon it, th 
for e bresch he was indebed tft 


ſigned fo 
eie the fom of 2001. upon (peciaky 


pecia 

W. died inteſtate 1724, and leſt; 5 
W. who died within a week — 
ther, and his wife enſeint, and onthe 20 
of May following was delivered of a 
daughter ; ſhe is intitled to her ſhare under 
the ſtatute of diſtributions, as much az if} 
ſhe had exiſted in his lifetime 
There is no determination under the lg 
of 1 Jac. 2. that the half blood ſhall take 
equally with the whole 116 
The principal intention of the aR of Jac. 2 
1s to prevent the mother's running away 
with too much to her children by a ſecond 
huſband 116 
That the ſhares veſt on the death of the in: 
teſtate, holds equally in lineal and colla- 
teral ſucceſſion 165 
The contention between the common law, 
and eccleſiaſtical court, gave riſe to the 
ſtatute of diltnbutions 117 
The juriſdiction of the eccleſiaſtical court 
made more extenſive by the ſtatute, than 
was allowed by the common law 11 
The ſtatute of diltributions is to be conſtrued 
by the rules of the civil law: the act of 

1 Jac. 2. is an act of continuance C. 2, and 
ought to be coaltrued in the ſame manyer 

: 118 

The civil law makes a difference between a 
child in ventre ſa mere in eſſe, at the fa- 
ther's death,” and only conceived 118 


Divine Servite, See titles Par: 
ſon, Toleration, 

Reading prayers, or a ſermon, in a private 
family, 1s not performing divine ſervice 


Divine ſervice is an expreſſion made uſe of in 
ſeveral acts of parliament, eſpecially in 
thoſe that direct the reading of proclama- 
tions, where the order. is, that it be read 
after divine ſervice 500 


Donatio Cauſa MWYo1tis, 
See. titles Baron ant 
Feme, Free Bench. 


The defendant purchaſcd a real eſtate of the 
plaintiff's huſband, and the eſtate being 18 
mortgage for a term, he agreed to pay it 
off out of the purchaſe-money, and to 2. 
ſign the term to a truſtee for the purchaſer 
to attend the inheritance, which was ac 
cordingly done; the huſband died in 17197 
and in 1737 the plaintiff brought her bi 


againſt the deſendant, for an 9 1 
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zul to be paid her dower; fir | coſts here, Lord Hardwicke thought it rea» 
_ Abney fitting for the maſter of the | ſonable; and if the precedents Gwhich he 
alls, decreed dower for the plaintiff, but ordered to be ſearched, would juſtify him, 
0 chancellor reverſed the decree, and ſaid he would grant che petition; but 
Aumiſſed the bill without coſts 208 } doubted whether the praftice of the court 
» the caſe of Radnor verſus Vandebendy, | would allow of it, by reaſon that the bill 
wt Parl. Caſ. 69. it has been a ſettled | of diſcovery had been diſmiſſed out of ; 
le, that if a 1 yt _ in 1 court 166 
recedent to the right of dower, | , 
V. faked one, or money paid for it, it Eſtates R See title Truſtees to 
b * bar to the wife's dower ; but if the preſerve Tontingent Rez 
ge had ſubſiſfted at the huſbana's af ders 
tath, the wife might have redeemed, and main * 
keen intitled to dower; or if he had paid Eſtates in Fee-Tail, See titles 


t of, and taken an aſſignment of the term 


attend the inheritance, and died ſeiſed, F ather and Son, Catchin 
he wife would have been endowed 209 Ba rgain, Expolition 0 
the caſes in relation to the point of dower Words, Trultees to preſerve 


re ſettled and reconciled in Radnor and 


Yadcbendy zo | Contingent Remainders. 


a huſband deviſes an eſtate to a wife f A copyhold ſurrendered to the huſband ſoy 
ßer than her dower, ſhe is intitled to] life, to the wife for life, remainder to the 
4 f 427 heirs of the bodies of huſband and wife, 
bow an eſtabliſhed doctrine, that a wife remainder in fee to the ſurvivor, gives to 
„not dowable of a truſt eſtate $26 the wife, who ſurvived, an eſtate · tail only, 
Banks verſus Sutton, fir Joſeph Jekyll took } after poſſibility of iſſue extin&, and the 
adiſftin&tion in regard to a trult, where it] eſtate-tail velts in the heirs of the huſband 
feſcends to the huſhand from another, and and wiſe era as 
wt created by himſelf ; but lord Talbot | If tenant in tail, remainder is fee, grants an 
therwards, in the caſe of the A A eſtate to A. to commence aſter the death 

* 


118 eral” verſus Scott, determined dir of tenant in tail, and then levies a fine ts 

een ny to this diſtinction 526] other uſes, A's eſtate is merged in the fine 

e fa- | . 2 f 
118 It was made agueſtion 130 years ago, be | 


der in fee, levies a fine, a common reco- | 

a Childzen. very bars the fee, and the iſſue in tail have | 
X I not a ſ(cintilla juris | 201 
HE conſeſfon of leaſe, — 9 2 and The ſon's nedenry would have barred the 


n e creditors; a fine would not have done it, 


1 . equally fictitious with the ejectment 338 in fee would ſtill have 


20 
f . 241 | The eſtate now come into poſſeſſion, is Hab 
worigagee is not precluded from bringing to the ſpecialty debts of the father and, 


poeQtment at law, at the ſame time he has olds. the Smet & : 
- , ple contract creditors 
ul of forecloſure depending here 343 | 7% to ſtand in the place of ſatisfied bonds 
| . 206 
| Election, A deviſe of lands to one for life, and to the 


. a heirs of his body, has always been held tb 
i being brought here, praying relief as be an eſtate-tail p but where it is to one 


x > diſcovery, whillt an tion at law | for liſe, and after his death, to the iſſue of 


carrying on upon the ſame account : a . 
court obliged the plaintiff to make his | pipe le tNere d“ 10 inikance where it has 


kc j who clecting to proceed at law, | A deviſe to A. for life, and to the heirs 
bt which prayed 7 and the bill] his body, unites the two. eſtates (0, as to 
br * wis Mimik ed of 5 ſe as make the firſt taker tenant in tail 444 
mg nothing but a diſcovery; and the Eſtates fo? life, See titles Fas 
| of the dif; iſſion taxed to th 2 T : 
kndant at 381. The plaintiff recovered | ther and Son, Eſtates iy 
— 2 the 8 in 22 Fee-tail, Waſte, Expoſitio 
u to the amo and peti- 
bto ſet off the colts at la agaialt the | of Wows, Trultees he 


ment. See title Younger now ſetited, that if tenant in tail, remain- 


| 
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| ferve contingent Remain⸗ 
dees. 


As 3 tenant for life, and the perſon in re- 
-- anainder in nature of a tenant in tail of a 

freebold leaſe may certainly join, and bar 
te next in limitation, ſo he who has both 


the intereſts united in himſelf may alſo bar 
the intail of ſuch a leaſe 


2 
Where a ſecond fon is tenant for life of'3 | 


hald leaſe, remainder to the heirs of 
the body of the father, the tenant for life 
and the elder brother may bar the intail 260 
The courſe of the court with regard to a te- 
mant for life is, that he ſhall keep down 


the intereſt by renis and profits, but por- | 


tions or principal money on any other in- 
cumbrance ſhall be borne by the whole 
- eſtate; and therefore the defendant fir. 
George Saville ſhall not acount for the 
rents or the value of the timber cut down, 
jo order they may be applied towards 
© © Failing the dayghters portions | 


& demiſe of a leaſe for years to the fame per- 
. - onto whom the fee is deviſed, and which 
- . commences in the life of the deviſor, is 
no revocation of the fee 72 | 
Where there is a deviſe of a leaſe for years | 
to a man, and if he die without iſſue, re- 
mainder over, the whole intereſt veſts in 
the firſt taker ; otherwiſe if it had been a 
Ieaſe for lives, for there the fit ſt taker had 
z power over it only during his own life 
to have diſpoſed of it, but if he makes no 
ole of that power, immediately upon his 
death it veſts in the remainder-man, WhO 
takes as a ſpecial occupant. 376 


Eſtates by Jmplication, See. 
title Amplication, 


{Merm attendant on the Jahe- 
klitante. | 


A term attendant on the inheritance is con- 
of it, and ſhall not be 


— — 


t. ed as a 
— 8 can it paſs without 
2t 72 


-Limitationof Term for Pears. 
See titles Money, Portions, 


An agreement for a dean and chapter eſtate, 


; * the dean only, ſnall bind 

.v 45 
Edward Buſſey poſſeſſed of a term for 39 
3 made after marriage, 


463 
See titles 


Where a plaintiff 


| 
| 


1 the prejudice of another defendant 
| The rule with regar 


| Heirs of the body here mean the heir of 


* 


| 


his wife Grace Buſſey to receive 
during the term, for "oct of 
ſo long live, and after her deceaſe to + 
mit him to engay the rents during his li 
and after his deceaſe in truſt tor the heirs 
the body of Grace by Edward Buſſey, a 
for want of ſuch iſſue, remainder 10 H 
rietta Hodgeſon for her life, and after! 
deceaſe in truſt for her two ſons Willi 
and Edward 
Edward Buſſey died, having never had: 
iſſue, and Grace his wife ſurvived hi 
It was held that the whole term was 
veſled in Grace Buſey, and that the wo 
* heirgof the body” were not words of 
mitation but purchaſe, and the leaſe 
ordered to be depoſited in court for 
benefit of all partics 
Words of limitation are improperly uſed 
terms for years 
The words * if Grace Buſſey ſhall fo le 
live,“ are an affirmative im lying a 
2 at the fame time, that if ſhe $i 
ive ſo long, the remainder of the t 
ſhould go over 
For want of fuch iſſue, is the fame as 
want of ſuch ſon or ſuch daughter, for 
word * ſuch” confines it to ſuch iſſue 
is meant by the words * heirs of 
body.” ; 


body living at the death of Edward By 
or born in a reaſonable time after 


Evidence and parol Evident 
See titles Baron and Fe 


Decree, Copyhold, Dept 
rions, Papiſt, Witnels, N 
nos, Fraud, Charity e 
Charitable Uſes, Intant 


A witneſs if intereſted muſt produce a 
leaſe, or his evidence cannot be read 
The rule that you can have no decree 
the evidence of a ſingle witneſs 3g 
the oath of a defendant in his anſwer, 
equally ſtrong with thoſe that arc aff 
by the depoſition . | 
ſets up a title to an el 
and makes a perſon defendant who 
claims all right, though the plaintiff 
not bring him toa a; he cannot 
his evidence as a proof of bis own ni 


= 


ah. nd WW 


d to evidence 182 
able one, and fuch as the nature 0 
thing to be proved will admit 
J. W. being folicited by T. W. * 
ſiſter to do ſomething for them, 


I Ss Ss Ss 


= _ 


: 


Moree it to Uuſtecs in truſt ta. permit 


. 


1 d fo 
ou will ſurrender your copyhola ! 
benefit of R. W. I will ſecure au 


uch of you for lives ; Whereupo- F. W. 
Feomiſecl to ſurrender his copybold ac- 
cordingly : and J. W. did 2 ſurren- 
der his, charged with. annuitics of gl. per 
ann. for. T. W. 's life, and al. 108. for the 
fiter. R. W. the defendant to the bill 
brought by T. W. for the annuities, refuſed 
to pay them winleſs T. W. will ſurrender 
bis own. copyhold eltate, purſuant to his 
iſe, and iafiſted, though there was no 
written agreement between J.W. and T, 
W.parol evidence may be admitted to prove 
this fact; the court of opinion R. W. may 
de allowed to read parol evidence to re- 
but the equity ſet up by T. W.'s bill 98 
The defence ſet up by R. W. ariſes from the 
impoſition of the plaintiff T. W. and there- 
ſore is not at all affected by the ſtatute of 
frauds and perjuries 99 
A bill-for quit-rents and an account. pro- 
duced, it muſt be proved to have been a. 
ſteward or bailiff's, or it is not evidence of 
payment here any more than at law 140 
Where the evidence of a ſingle witneſs a- 
gainſt a negative in a defendant's anſwer 
is corroborated by a great number of cir- 
cumſtances, it is 2 to ſupport an 
equity ; 140 
The evidence of a neighbouring manor, ſhall 
not in general be admitted to ſhew the 
cuſtoms of another manor, becauſe each is 
io de governed by its own 189 
But it is not ſo univerſal, as not to be varied 
in ſome inſtances : for in mine-countries, 
the courts of law have admitted evidence 
with regard to profits of mines, &c. out of 
other manors, where they are ſimilar, to 
explain the cuſtom of the manor in queſ- 
tion ; 18 
"Where a perſon is mentioned by a nick- 
name, or where there have been two per- 
ſons who have had the ſame chriſtian and 
ſurname, parol evidence has been admitted 
to aſcertain whom the teſtator meant 29 


Examination of Witneſſes, 
See title Depoſitions, 


The defendent having examined Mr. Briſ- 
tow, his clerk in court, the plaintiff ex- 
hibited interrogatorics for croſs-examin- 
ing him, to which he demurred, for that 
he knew nothing of the matters inquired 
of, except what came to his knowledge as 
tze defendant's clerk in court, or agent; 
lord chancellor over-ruled the demurrer, 
aud ordered him to anſwer to the interro- 
-— gatories | 524 
This demurrer covers too much; it ought to 
conclude, that he knew nothing but by 
the information of -his client 524 
Where at law the party calls upon his attor- 


Vor. II. 
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— 


ney for a witneſs, the other fide may croſs - 


examine him, buBit muſt be only relative 
to the ſame matter TIES 
Council, ſolicitors or attornies may be pri- 
vileged from being examined in ſuch caſes, 
but not an agent 524 
Dolliffe, on his going abroad as a ſupercar- 
3 by articles covenanted with the South- 
ea company he would not demur to any 
bill they might bring within two months 
after his return, which was altered after. 
wards to fix; Gambier, who drew the ar- 
ticles, demurred, as council to the com- 
ny, to Dolliffe's examining him ; the 
emurrer over-ruled, for that what he 
knew was as the conveyancer only 52S 


Exchanges. 
In the law of exchanges where there is an 
alienation by one of the parties, and an 
eviction, it is not clear whether the hetr 
at law or the alienee ſhould enter 369 


Extommunitation. 


Lord Hardwicke over- ruled all the exc 
tions upon a motion to quaſh the writ of 
ſignificavit, and held there was ſufficient 
in this cale to warrant the court to iſſue 
the excommunicato capiendo 498 

A man may be reſident in one dioceſe, aud 
come into another, and commit the offence 
charged upon him in the ſignificavit, and 
this for the purpoſe of being cited, is a 
reſidence falle and he may be pro- 
ſecuted in the dioceſe where he committed 
the offence, of otherwiſe there would be 
no remedy | 500 


Execution of a Power, See 
Power, alſo Deeds, and the 
conſtruction and operation of 
them, 


Executo2 and AdAiniſtratoz. 
See titles Bond, Erpolition 
of Wozws, Trultees, Coſts, 
Allets, Legacies, and under 
title Legacy the diviſion of 
Abatement and refunding of 
Legacies, Petree. 


Where a man purchaſes a leaſehold eſtate 
from an executor, it ceaſes to he a truſt on 
the land ; for where money is wanting an 
executor muſt ſell * 42 

Where a creditor of a teſtator accepts of an 
executor's bond, it is conſidered as a new 
ſecurity, for it ſhews he relies more on 
the executor's credit than the charge in the 
will 42 

5 A 5 An 
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. 


* expreſs deviſe of an eſtate to un executor 
_ to fell, or a charge on it for payment of | 
debts, Without fich power, gives Him an 
Equal right to do it *. 
We de is alto the trultee for pep 
ment of debts, the aſſets (hilt Nill be 
uitable, and hot legal, aud all the cre- 
5 K's muſt be paid pati paſſu 80 
An adtaihiſtratof, though inſolvent, muſt 
f be a party to à bill for diſcovery of aſſets 
"*” | 51 
© one Execuror is indebted to the tella- 


tot b mortgage, if the co executors are 


- kppretienfive he is infolveiit, they "ſhould 
bring a bill againſt him for fale of the 
eſtate, and not for a forecloſure, becauſe 

being an executor has given him an intereſt 

in the mortgage 56 

Two perſons executors and truſtees under a 

will, would not prove the will, nor ſuffer 
the ceſtuy que truſt to take out letters of 
ad miniſtration cum teſtamento annexo, till 

de bad exccuted a deed, by Which he was, 
& pay # hundred pounds to one executot, 
= ty o er pounds to the other, 
. within fix months after they (hall have ex- 
Hibited an inventory. Lord "Hardwicke 


: : 


"declared the deed was unduly obtained, | 


and decreed no allowance ſhould be mide 
For the ſum of 2001. and 260l. to the plain- 
8 


ttt 5 : 5 
An adiminiſtrationtaken out here will not ex- 
tend to the colonies in America, but an 
agent there, who gets in aſſeu under the 
- exemplification of a probate, is equally 
chargeable as if the exccutor got them in 
1, Jumiel ee Vee 63 
4 door leaves a creditor, by note payable 
_ _ ot demand, his executor; this court will 
not allow him jaceret for it, becauſe he 
may turn money to his own advantage, 
which is coming in by the teſtator's aſſets 
. n 106 
f gh exccutors are not to pay colts, yet 
. ſhall not be allowed any, becauſe 
they are ſappoſed to re-im urſe themſelves 
by the — they take in the account kept 
. by chem 1053 
Where the repfeſcatative of an inteſtate is 
 ſecking to give preference by confeſſin 
Judgments, , 8 court will give the plaintiff 
leave to proceed at law to recover judg- 
ment with à ceſſet executio, and in this 
court, for a diſcovery and account of aſſets 
„ eee 
Though an adminiſtration is not taken out till 
after the filing of the bill, yet if procured 
before a cauſe comes to a hearing in equi- 
ty, it is ſufficient ; otherwiſe at law, be- 
. cauſe there the defendant may crave oyer 
of the letters of adminiſtration 120 


If an executor, for the benefit of the telta- 


2 


| 


| 


* * ** 8 4 y * i, + ' 
Table of the Principal Matters. 
 'for's eſtate, ſhould inveſt part of it 
funds, or transfer money from one 

to another, this is not a converſion d 
you Way feilt follow it as much as if P 
ntitued in the ſame condition as at the 


teſtator's death 


A wife who was an executtix w ny 
from getting in the aſſets of a e 
huſband belag in the Weſt-Indies, and not 

amenable to the proceſs of this court 213 

A receiver appointed to collect in aſſets, and 
to bring actions in the name of an cecu⸗ 
trix, muſt give ſecurity to indemnify the 

,, Executrix on account of ſuch actions 213 

An executor before-probate may ſo far aR 2 
to get in and receive his teſtator's eſtate 
or releaſe debts, or even bring actions for 

6:4. . them 

Thbugh executors have a year to pay legs. 
cies, yet that docs 82 22 
but they are liable to be ſued the moment 


after the teſtator's death 


An executor by an eſtabliſhed rule of be 
may retain to pay his own debt, but is not 
- obliged to take in part, where there is not 


aſſets enough to pay the whole 
A' proviſion out w 


How to account. 


what he him 


ordered to releaſe their legacies 


| 


be thought was too ſtrict 


a real eſtate for one exe. 

utrix will not bar her, neither will ſpe- 
ciftc legacies given to one, bar either of 
the reſidue in the pet ſonal tſtate, but are 
= whey only to give one a preference of the 
ot 


A teſtator may give an executor the perſonal 
eſtate as a legacy, and exempt from debts 


It being an expreſs condition of an execu- 
tor's taking himſelf under a will, that be 
ſhould diſcharge the legacies within a year 
aſter the teſtatrix's death, he paid into the 
hands of the three children of -P. their 
legacies of 100l. each; the eldeſt [ixtcen, 

the ſecond fourteen, and the youngeſt nine 

ears of age, at the time the fat | 
elled the money: the children by their 
"bill demanded a repayment. Lord Hard- 
wicke held at firſt, that as the executor 
made this payment to ſave a ſorſeiture of 
felt took under the will, be 
ought not to pay it over again; but after- 
wards thinking it a doubtful point, recom- 
mended it to the executor to give the chil- 
dren ſomahing, who agreeing to pay gol. 
to be divided amongſt the three, they were 


The rule laid down by lord Cowper in the 
caſe of Dagley verſus Tolſerry, 1 Wms. 
| 285. that in all cafes where executors pay 
| infants legacies to fathers, they {hall be 
aid over again, lord. Harwicke _ 


' Though 


in the 
ſtock 


123 


411 


, 


— 


626 


2 
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8 


er em- 


80 


h the perſon is come of age, durin 
— wr Lowk the will appointed an — 
exor durante minore ætate, yet if the ex- 

r durante, &c. has not collected in 
the whole ell ate, he muſt be brought be- 
fore the court | 


I what caſes an executor ſhall or 
not be a truſtee. 


Where there is any declaration that execu- 
ois are but truſtees, or if they have parti- 
cular legacies given to them, the rule of 
the court of Chancery is, that the reſidue 
ſhall be conſidered as undiſpoſed 18 
Where a teſtator appoints a perſon executor, 
it is giving him the reſidue, unleſs he has 
a particular legacy, and the ſame rule holds 
in the Eccleſiaſtical court 46 
þ legacy given directly to B. or to A. in truſt 
ſor B. is the ſame thing, and equally ex- 


Where a reſidue is given to an executor for 


haye it for any longer term 47 
Where the reſidue is undiſpoſed, and a teſta- 


ſhall have nothing, the executors, though 
lhey are legatecs, ſhall have the reſidue 
notwithſtanding 68 
The court, with reſpect to the reſidue, will 
depart from their general rules in favour of 
the next of kin, where the teſtator's inten- 
uon is proved to be againſt them, 
If the court 1s ſatisfied the next of kin were 
not intended to have the reſidue, the exe- 
cutor muſt have it of courſe, for there is 
no medium between them and executors 


at he 
year 
0 the 
their 
teeny 
nine 
ein- 
their 


6 
& teſtator gives the reſidue of his eſtate to bl 
executrix, or to her heirs, executors, ad- 
miniſtrators or aſligns ; ſhe died in his life- 
ume; the court held it was given her as 
executrix, and ſhe dying before the teſta- 
tor, he is dead as to the reſidue 86 
At law a legacy does not veſt in the legatec 
ull the executor's aſſent; but here he will 
he decreed to dcliver the ſpecific legacies 
according to the will, being conſidered in 
this court as a bare truſtee tor legatees 77 


enden of Wows, See titles 

LI 
mainder, Trult, UL! Beir, 
the diviſion Devile under title 
Will, Wozds, 


dot only the land, but the intereſi the tel 


tor bes in it hkewiſe 
þ deviſe of plate, jewels, linen, houſehold 


121 | 


cludes the reſidue 47 
life, it imphes a negative that he ſhall not | 


trix has always declared the next of kin 


69 


q 


— 


* 


| 
| 
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| 

The word eſtate in a will is ſufficient to paſs 
a- 

8 
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Nodi and coach ang horſes, will be cog- 


3 


fined to things of the ſame nature: gold- 
ſmiths notes and bank-bills do not paſs by 
thoſe words 10Z 


A teſtator having divided his perſonal c ſtate 


into eight ſhares, gave four parts to his 
niece Buffar and the children born of her 
body ; the plaintiff was born after the will 
was made, and Mrs. Bufgar dies in the teſ- 
tator's lifetime; this is not a Japled legacy, 
for ſhe did not take an eſtate tail; but av a 
jointenant with the plaintiff, and as the is 
dead, he takes the whole by ſutvivorſhip 


220 


Children are words of purchaſe, and not of 


limitation, except it is to comply with a 
teſtator's intention, and it can take effect 
no other way 2 


22 
K. by his will ſays, I make D. my ſole heir 


and executrix, and if ſhe dics without 
iſſue, then to go to lord George Beauclerk t 
D. levied a fine and ſuffered n recovery of 
the real eſtate, and inſiſts He has an abſo- 
lute right both to the real and perſonal 
eſtates of the teſtator, and not obliged to 
account. Lord Hardwicke held the limi- 
tation over was void, and cannot be con- 
fined to the defendant's dying without 
iſſue living at the time of her deceaſe, and 
diſmiſſed the bill 308 


Then, in the grammatical ſenſe, is an adverb 


of time, but in limitations of eſtates, and 
framing contingencies, it is a word of re- 
ference, and relates to the determination 
of the firſt limitation in the eſtate when 
the contingency ariſes 311 
According to lord Hardwicke's note of Forth 
and Chapman, lord Macclesfield held that 
the words, leave no iſſue, muſt relate to 
the time of the deaths of the teſtator's two 
nephews William and Walter, and could 
not be extended to a dying without iſſue 
generally 313 
T. H. gives gool. by his will te be paid to 
his grandſon T. P. if he lived to be twen- 
ty-one, and in caſe he dicd before, then 
to the other child or children of his daugh- 
ter M. P. equally arriving at ſuch age. T. 
P. dicd before twenty-one, and no child 
of M. P. was born or living at the teſta- 
tor's death, The grandchildren born after 
the death of T. H. are intitled to the 5001. 
for got being in eſſe in his lifetime, be 
muſt have had in view the future children 
of his daughter 32g 
The words, cqually arriving at the age of 
twenty-one, making it doubtful whether 
any thing veſted till twenty-one, the court 
directed the 3ool. to be put out to intereſt, 
and paid in the mean time to the teſtator's 


ſon; but if the child or children of P. ar- 
rived at their ages of twenty-one, then 
paid to them, and intereſt 


The 


the gool. to be 
from the time it hecame payable 
17" "Y 0 Is 


| 
| 
| 
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e word repriſes, is of uncertain ſiguifica- 
1 — 2 to be — fdeun, 
dum ſubjeftam materiam 545 
Cowell's Interpreter, and Blount's Law Dic- 
| * tionary, explain the meaning of repriſes; 
but Spelman, who is a far better antiqua- 


ry than either of them, has got the word]! 


in oll his gloſſary 


4 
A direction in a will, that che intereſt, pr: 


with 


the principal of the reſidue of a teſtatrix's | 


real and perſonal eſtate, ſhall be ſettled on 
ber A beer, or the heirs of her body, as 
the executors ſhall think fit, will not em- 
wer them to give it from the daughter 
do the grandchildreng for in this caſe the 
word or muſt be conſtrued and, in order 
to- put a reaſonable conſtruction on the 
will - l * 643 


— 


Fatto and Principal. 
HERE a f. tor makes an agreement 
for the hire of a ſhip with the maſ- 
ter on his own account for 481. a month, 
and not on the part of the merchants his 
principals, they are not liable, nor thei: 
ods put on board to ſatisfy the maſter's 
Jeans. but = are liable to pay the ſac- 
tor the freight for the cargo; and as he 
was bound by 'the charty party, which 
— the maſter a ſpecific lien on the goods. 
e has a right to be paid in the firſt place, 
before the aſſignees of a factor under a 
commiſſion of bankruptcy againſt him, 
who ſtand only in the place of the bank- 
rupt | © = alan 
If a factor becomes bankrupt, and the mer- 
chant's goods are not mixed with his; they 
ſhall have them 623 
Whoever lets his ſhip to hire, muſt take care 
the hirer is ſubſtantial ; ſor if he be not 
competent, the maſter 'muſt ſuffer for his 


neglect 632g 
To pay cuſtoms or for ſalvage a factor may 
dietain goods | 623 


ather and Son. See titles 
Fraud, G)andchild, Court of 
CH Purchaſe, Wit- 
n 8. | 


An agreement hetween a child and a father 
to alter the limitatio:1s under a ſettlement, 
will not be ſet aſide, on pretence of a ſon's 
being drawn in by the father's power and 
authority 85 
arent's duty to provide for all his chil. 
ren will extend to poſthumous ones 116 
Where a father, tenant for life, draws in a 
fon tenant in tail, io join in a conveyance 


A 
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which would deſtroy hig remainder, this 


court on very ſlender evidence of ſuch 
penn in a father, will relieve the fon 
or ſuch an attempt in a father is a pla; 
fraud upon the cuſtom | = 
Lord chancellor King, in the caſe of Clifſeg 
verſys Ogden, refuſed to give relief © 
conveyance obtained by a father from 
child, as thinking it «a -fair bargain; by 
the Lords upon an appeal in March 1731 
laid great weight on the circumlfance off 
the + a br being obtained by a fathe 
from his daughter in diltreſs, and reverſed 
the decree | 2:4 
The defendant's late father gave a judgmen 
to the = teſtator for 120l. a ſettle 
ment ſet up in bar, made after the mar 
riage of the defendant's father and mothe 
in 1694, in which the father was tenant fo 
life, the mother tenant for life, and the de 
fendant firſt tenant in tail; in 1500 the fa 
ther purchaſed 41. per annum jointly wit 
the defendant, to them and their heirs 
in 1708 he made another joint purcha{ 
with his youngeſt ſon of zl. per annum 
and ſettled it as a proviſion for his young: 
children, paid the purchaſe-money fo 
both the eſtates, and continued in poſſeſ 
fon to his death in 1735, the plaintiff | 
fiſting that all the eſtates are ſubject to th 
judgment, and that the ſettlement bein 
after marriage was yoluntary, brought hi 
bill to haye ſatisfaction out of the efſtat 
of the conuſor of the judgment. -A credi 
tor on the circumſtances of this caſe w: 
decreed to be let in upon the eſtates joint] 
purchaſed by the father and his ſons, and 
a moiety of each directed to be ſold, ant 
the money ariſing therefrom to he applied 
to the ſatisfaction of this judgment 47 
Though the father pays the whole conlider, 
tion, yet if the purchaſe is made in th 
name of a younger fon, the heir canng 
maintain it as a truſt for the father 40 
Though it may be proper ſtare deciſis, ye 
lord Hardwicke thought the caſes had gon 
full far enough in favour of advancement 
and that he ought not to carry DO 


4 
The reaſon why a purchaſe in the ſon's name 
though the poſſeſſion continued in the | 
ther, has been held an advancementoft 
ſon, is, becauſe the father was his natur 
guardian during his minorit 40 
A purchaſe in the names of father and (ot 
as jointenants, is no advancement of t 
ſon, as it does not anſwer the purpoſe, fe 
till a diviſion the father has the poſſcſhc 
of the whole, and even after it a mort 
beſides the chance of the other mouety © 
Oo, Ad 1 
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390 
If a perſon purchaſes an eſtate, which de 


trels and Rent. 


e-fimple and Fee⸗tail. See 
apts Eſtates, 


Fine. See title Covenant, 


A covenant in a mortgage decd by a huſband 
"and wiſe in 1692, to levy a fine in ihe 
kater term following, but was not levied 
till Trinity term 1695 for z0l. more they 
Join in a conveyance of the equity of re- 
demption, and covenant the fine hereto- 
fore levied, ſhould be to the uſey of this 
deed. The covenant in 1695, held to be 
and binding on the buſband and wife, 

and that the former deed might be laid 
out of the caſe, as the covenant under it 
for levving the fine in Eaſter term was 
not ſtrictly purſued 79 
Temnt for years at will, or at ſufferance, 
cannot by fine diveſt an eſtate and turn it 


to a right 240 
If a perſon has loſt his right by a legal bar, 
he can have no remedy 240 


Though in a fine there are often more parcels 
of land than belong to the conuſor, yet a 
court of equity will reſtrain it to ſuch 
lands as really belong to him 241 

Where a fine and non + Ts is levied by one 
who got poſſeſſion under a forged deed, a 
court of equity will decree againſt the = 

381 

Where tenants give a conditional poſſeſſion 
only, provided they may pay their rents 
to a third perſon, till a ſuit is determined, 

a fine levied under luch a poſſeſſion will 


not be ſuffered to ſtand 390 
Should ſuch a fine prevail, what is ſaid to be 
a folemn act and the end of all controver- 
fies, would ceaſe to be ſo, and introduc- 
tory of numerous frauds; eyen at law fines 
will be ſet aſide for fraud; as in the caſe 


of a tenant for years 


ſees has a defect upon the face of the deed, 
yet a fine will be a bar; for that defect is 
the very occaſion of levying the fine 631 
A perſon who purchaſes from a truſtee who 
levies a fine, is as much a truſtee as he 
was; the ſame as to a grantee of a mort- 
gagee, his fine will not diſcharge the equi- 
ty of redemption 631 
The operation of a fing and non-claim is not 
by turning it into a right, but it is by force 
of the bar ariſing from the ſtatute of non- 
claims 631 


Forfeiture, See title Reſtraint 


A Table of the Principal Matters. 
ferarm Rent, See tile Dif: | 


under title Marriage , Condi: 
tion, | 


Where there is a condition annexed by a 
will to a deviſe of real or perſonal eſtat 

and no notice ms nag to be given, unleſs 
the legatees periorm the condition, thev 
cannot be intitled, and where there is a 
deviſe over, a forfeiture incurs 616 


Fraud. See titles Heir and An⸗ 
ceſtoz, Marriage, Agzeement 
under hand. Attozney and 
Solititoz, Baron and Feme, 
Bonds, Catching Bargain 
under title Heir, Colluſion, 
Covin, Concealment, Deeds, 
Executozs, {mpoſition, Ac⸗ 
count, Charitable Cozpora⸗ 
tion, Mill, Father and Son, 


A note of hand at the beginning of it, was 
mentioned to be for 2ol. borrowed and re- 
ceived ; but at the latter end were theſe 
words, „Which I promiſe never to pay.“ 
Lord. chief juſtice Parker held, the plain- 
tiff in the gction was well intitled to reco- 
ver the 201, upon the lending on one ſide, 
and the borrowing on the other, notwith- 
ſtanding the words in the concluſion of the 
note 32 

Where money is lent to two perſons, and 
either through fraud, or want of ſkill, the 
bond is made a joint only, inſtead of a 
joint aud ſeveral bond; theſe are heads of 
equity on which the court always relieves 


Where a mortgagee was preſent Wbilg 2 
mortgagor was in treaty for his ſon's mar- 
riage, and fraudulently concealed his mort- 
gage, the court decreed the ſon, the wiſe, 
and the iſſue, ſnould hold the lands againſt 
the mortgagee and his heirs 4 

Where a perſon advancing money reſuſes, 25 
ter an abſolute conveyance, to execute a 
defeaſance, this court will relieve againſt 
the fraud 99 

In a caſe of fraud, the evidence of a perſon 
who joined in granting and conveying a- 
way her eſtate was admitted, though it in- 
validated her right to the eſtate ſhe had fo 
grapted and conveyed 228 

Where a father obtained an abſolute convey- 
ance from a daughter, in order to anſwer 
one particular purpoſe, and afterwards 
makes uſe of it for another, this court 
will relieve under the head of fraud 254 

The plaintiff, as heir at law to fir John Lee, 


on Marriage, a ſubdiviſion 


brought a bill to ſet aſide a conveyance of 
the cltate of the defendant, on a ſuggeſ- 


tion 


— — — — e — 
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ion. of fraud, impoſition and undue in- fit of the obligor, as thi | 
fluence : lord Hardwicke held, the plain- | leads to works conſequences” of idlenefy 
tiff ought to be relieved, and decreed the | There is no act of parliament which & "99 
deed ſhould be delivered, and poſſeſſion 2 in this particular caſe 0 5 
of the eſtate likewiſe given him g24 | the ch which relate. to the cu Ut the 
'Beitled ever ſince the caſe of Powis and An- the act 3 G. 1. c. 15 againſt . N = 
drews, that a will cannot be ſet aſide for | directs ſuch bonds, 10 . the do "IN 
fraud here, becauſe where it is a will of | is not malum in ſe 8 
ſonal eſtate, it may be ſet aſide in the | Theſe bonds are not intended as'a bet 12 
clefiaſtical eourt, and a will of real ef- | curity that the obligor ſhall not offend x 
tate at law | 824 | the future, but are by way of flated 2 
Not reading a deed to a perſon in the rough | mages between the parties - 
draft before the execution, nor in the in- | Fiſhing with an angling rod is not 
Ament at the time it was executed, is a nor was it ever ſo eſteemed 


. 0 
poaching, 


Pad e of fraud 327 * 
E. making. believe the grant of a ſteward.- Gaming, 


ſhip was fo drawn, that he might revoke it : | 
ut pleaſure, whil E. had a kim. | Noten oy further time to redeem 2 mort. 
ſelf and his heirs; the court held, that E. 86 an that it ſhould ſtand as a lecurity 


1 | oy, for what was bons fide ad 
ba abuſed the truſt repoſed in him, and 5 25 ad 66 te wh advanced, but 
* * * ” ; * at WAS Won at la > L d 
Þis oy nag wy dra of = I —_ Hardwicke ſaid, as Mr. . 0 a 2 


| mer cauſe, where he might have done 
Sup n and T. must] did ot ighſt on a redemption, the 4 
_ n * — cloſures could not regularly be kept open 
Fraud is what is done in ſecret, and where] but on the whole circumſtances allowed 
there is » concealment from the party in a4 * 


f —_— three months 
matter which concerns him in intereſt 561 The inforcing the gaming aft is of great $7 
Frauds and Perſjuries, See | des de de publick, and not confined 
merely to the intereſt of at { 
Ameement. f Wang 


| 467 
Free Bench. See title Dower . Though gameſters call them debts of honour, 


yet this court thinks it falſe honour, and 
The father of the plaintiff's huſband bought | that the perſon who informs and diſcovers 
cuſtomary freehold lands, which were con-] theſe practices has done a meritorious act 
veyed to him and D. and the heirs of the 467 
father, who dies, after deviſing the lands a 
to his ſon in tail, who dies; living D. the Grandchildren. See title Expo: 
laintiff lays the cuſtom for the whole as ſition of Mozdg 
bo free-bench. Lord Hardwicke faid, ; 4 
this was a demand of cuſtomary dower | A parent is bound by nature to ſupport 4 
out of the truſt of a freehold eſtate, and child; but this has not been extended to 


= * 
r ern 


en 


1 2 


diſmiſſed her bill 525 | grandchildren, and therefore not intitled n 

It is a dying ſeiſed of the 1231 — a| fo intereſt 339 * 
Coney © pat | i 

e unn, See nue, Jnfants, f 

g | | aintenance. * 

Freehold, things fired thereto:|,, therc be =” 

See alſo Matters controverted | war be a8 be no cate fe cant u d 


betwixt the Heir and Execu⸗ | caſe of guardianſhip of children 14] 
402 under title Heir. A teſtamentary guardianſhip is not * 


If a guardian purchaſes his ward's eſtate im- 


mediately upon his coming of age, tho! it 


| See ies ſuſpici ith it, yet if he gave the 
Came en Keef ee 


3 can it be { de 14 
| N-unqualified perſon ſhooting a game- Nn | 
keeper's dog — a judge in di- 
| ' recting conſiderable damages 192 
Bounds 


forthe preſervation of the po. 


— — 


neff oo | | ; 

WY habeas Tozpus.. See title Cer:| 
ecly tlozari. 

2 Habeas corpus and a certiorari differ; 
li that removes the body cum cauſa, and 
if > declare de novo in the ſuperior court; 
1 byt on a Certiorari you maſt proceed on 
: 1 the record, as it ſtands when removed 317 
l | - " 
"WM heir and Anceſtoz. See titles 
9; WM {fſets, Will, Specific _— 
ung, 


ties. 


The heir at law does not want an expreſs 
intention to take by a will, though it is 


otherwiſe with regard to a deed 151, 

r. 4n heir at law is as much at liberty to in- 
4 ralidate the will, as the deviſee to eltabliſ 
FL F it; and fuch a ſuit is to all intents a lis pen- 
dens p 174 

4 Han heir con an eſtate to a ſtranger 
3 whilſt chere is a ſuit for eſtabliſhing a will, 


and it is afterwards eſtabliſhed, the grantec 


wed of the heir is bound. L 175 

6 If an heir at law in ſuit to eſtabliſh a will, 
— "prevails to ſet it aſide, he ſhall have the 
ine q fit of the evidence in that cauſe againſt 
loan 2 purchaſer peadente lite 175 

6 Ib heir muſt Be charged in the debet as well 
14 x the detinet, and before the ſtatute of jco- 


fails, it would have been error if otherwiſe ; 
Which ſhews he is to be conſidered as a 
_ debtor : 20 

Tjudgment be by default againſt an executor, 
it can only be de bonis teſtatoris; but if 


po⸗ againſt the heir it may he de bonis propriis 
; | , 205 

Though a perſon has an intention to diſin- 

It 2 bent. his heir, yet if it was owing to fraud 
d.to and impoſition, this will fetch back and 


revelt it in the heit 327 
An heir is intitled to his coſts, for it is the 
law which caſts the deſcent upon bim; 
otherwile as to an executor, becauſe he may 
renounce 408 
Abare intention; or even negative words, wil 


here not exclude an heir at law from inſiſting on 
1 the , a reſulting truſt | 56 
14 WH 5 man by empowering other perſons t 
qble 25 n= of his' eſtate difinherits his heir 
14 much as by his own actual diſpoſition 
in 565 
of it Where a teſtator fys, I will my heir Wat 
the ell the land, without mentioning for wha 
or Wl: kerpoſe, he is not obliged to fell ; but if b 
13 "points his executor to ſell, it is turne 


into perſonal affets, and leaves no reſult- 
m truſt in the heir 568 
| 


Patters-controverted between 
the Heir, Exetutoz, and De: 
U 


1 


A Table of the Principal Matters. 


viſee, ſee titles Aflets marſhals 
led, and in what order Debts 
are to be paid, and Bond, 


All my frechold lands in the tenure of the 
widow L. anq the reſidue of my-eſate, 
reruns in ready money, plate, jewels, 
ceaſes, judgments, mor &. or in an 
other thing beret 
give to A. H. or her aſſigns for ever. The 
court will intend an inteſtacy in favour of 
the heir at law, unleſs there is a clear in- 
tention to pals the teal eſtate 10 

Where an heir at law will bring à bill to 
ſet aſide a will for inſanity, inſtead of an 


ejectment, he ſhall pay colts if he fails 
| 2 
Where an heir is brought before the wa 3 
a defendant, and as iſſue at law is direct 
ed to try the fraud or inſanity of the teſta- 
tor, though he fails in overturning the 
will, the court will not give coſts againſt 
him, but very often allows the heir his 
cotts 424 
Before the ſtatute of fraudulent deviſes an 
heir would have had theaid of the 
eſtate in caſe of the real, but if there was 
no perſonal, is not intitled to a contribution 
from the deviſc 433 


Heir, See Bargains cathch- 
ing. 

Hotchpor, bart Cuſtom of Lon- 
n. 


W. on his ſon's marriage fettled 3oool. old 
and new anautics on himſelf for hfe, then 
on W.'s' wife for life, remainder to his ſon 
for life, with remainder to his intended 
wife for fe, with remainder to the iſſue of 
the marriage: not only fo much as his 
eſtate for lite in theſe annuities is valued 
at, but the whole 5oool. muſt be brought 
into hotchpot before the ſon can be admit- 
ted to a ſhare of W. 's perfonalwſtate who 

died inteſtate 635 


—B:. — — — — 


Implication. 
RUS TS by implication ariſe where 
one perſon pays the NN money, 
and the conveyance is taken in the name 


of another; but the rule is not fo large as 
to extend to every voluntary — 
2 


Incumbzance. See 'Sernrities, 
A prior creditor who buys in à pui ſne in- 
— though be 4 3 = 


delivering him a bill. The court upon 


Where an unconſcionable bargain is made 


"ately 


der it to be cancelled : for attempting thus 


A child in ventre ſa mere is in rerum natu- 


- 
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_ Full value, ſhall be allowed the whole ; 
. otherwiſe astoa truſtee; agent; heir at law. 


or executor, who ſhall be allowed no more | 
than what they gave for ſuch incumbrance | 


54 


Infant, See title Guardian, 
.- Dilfrtbution, Executoz, under 
_ diviſion how to account, Wir: 

nels, Maintenance, Anſwer. 


Children have a natural right to the care of 
their mother I 
for 


A ſchool-boy contracts a debt of 59l. 
| r champaign, claret, &c. with 
S. a victualler, in the 


ſpace of five months 
time ; ina few days alter he came of age, 
G. prevails on him to give a note for the 
59i. without producing any account, or 


the circumſtances of the caſe decreed the 
note to be delivered up to be cancelled 34 
There is no difference either in law or equity 
between an infant of 16 or 17 and one 
turned of 20 ; the latter if impoſed upon, 
equally relievable with the former, for till 
an infant attains 21 he is conſidered as ſuch 


| 35 
Tf an infant takes up goods before, and gives 
a note for them after he comes of age, pro- 
vided there be no fraud, it is good at law 
EIS. a 45.4 . 35 


with an infant before he comes of age, and 
a note of hand is taken from him immedi- 
on his coming of age,' the court on a 
bill brought even by the executor will or- 


to ſubſtantrate ſuch à bargain made with 
an infant, during his infancy, is a princi- 
pal ingredient with a court to relieve 25 
Where a mother ſecretes her childien who are 
infants, ſervice of a ſubpœna on her is ſuf- 
cient, as ſhe is natural guardian of the chil- 
dren | 70 


ra, and is as much one, as it born in the 
father's lifetime 117 
This court will grant an injunction to mw 
_ -waſte, in favour of an infant in ventre- fa 
mere , a 117 
Though a witneſs be an infant, her tender 
years will not invalidate her evidence ; for 
circumſtances of diſtreſs make as great an 
impreſſion on a young mind as an old one 


245 

If an infant, who contrated a debt during 
his minority, ſhews his confent to it by 
eonfirming it after he comes of age, it will 

- effeftually bind kim, though it was voida- 
ble at his election 245 


it is an admiſſion of the f Qsi 
but an infant can admit rr | 
fore his not replying docs not affect hi 


0 
| Where there is an application to 


3 
the cou 
to lay out part ot an infant's. 

eſtate in land, if he dics wo. 
does not approve of the purcheſe when! 
comes of age, the property will not alt 


—_— 


3 


Infants when of age are intitled to . 
new anſwer ;z and if the „ 
better defence een 

At law the courts in ſome caſes will = 
the parol to demur, even whert the { 
is brought by the infant as demandant [ 

This court has in ſome few inſtances give 
an infant, where he was a plaintiff, a da 
to ſhew cauſe, but it muſt be on extrac 
dinary circumſtances 5 

An infant is proper in applying to put in 
better anſwer, Where he might not be ab 
to come at the ſame evidence when he 
of age ; as the fact he wants to exami 
to is of long ſtanding, and the witne 
conſequently very old, and may die befc 
he arrives at 21 5 


| Indictment, 


In an indictment for keeping a common ba 
dy-houſc, or gaming-houſe, tho' the char 
is general, yet you may give particular fal 
in evidence 3 

In an inditment of barretry the defendant 
intitled to a copy of the articles, whi 
are to be inſiſted on againſt him at che ti 


3 


Injunctioct. See titles Mineg 
Waſte, Merchants. 


The plaintiff through ſeveral meſne aſſig 
ments, being in poſſeſſion of a right or 
nally in the city of London of rpg 
Southwark with water, prays an injuncti 
to reſtrain the defendant from incroachi 
on his right, by raiſing engines, lay! 
pipes, &c.. and to have it eſtabliſhed 
this court; the defendant demurred tot 
bill, for that the plaintiff ought firſt 
have eſtabliſhed his right at law. Lc 
Hardwicke allowed the demurrer ; as 
chance there was of the plaintiff's riy 
falling to the ground at law, was a fle 
reaſon for it 


Inſanity, See Lunatick, S. 
ritual Court, 


In an iſſue on non compos mentis you 
give particular acts of madneſs in evide 


E EEE 


1f = plaimiff who is of age does not reply, | 


and nos general only, that he is inſane 


110 
poſt of gool. due upon a bond does not 
Var. I. 


pre” ; | Inlura rance. 155 


hip is preparing for a voyage upon 
— it 2 infared, the inſurer is liable; 
bur if the voyage is laid aſide, and the 
hip lies by for five, {ix or ſeven years, with 
the owner's privity, the inſurer is not lia- 
i 359 
le- the party injured ſhould have 
an intereſt. or property in the houſe inſured 
at the time the policy is made out, and at 
the time the frre happens; and therefore 
after the leaſe of the — expired, the in- 
ſutedꝰ's afſigning the policy does not oblige 


the inſurers to make good the loſs to the aſ. 
lignee | 554 


i vero pericuh, the intention being to 
wert any damages or loſs the inſured might 
ſuſtain  - ' 55 

Policies of inſurance are not aſſignable in their 
nature, nor intended to be aſſigned from 
one to another perſon, without the conſent 
of the office * 557 


Intention; See title Erpoſition 
ode Wows. NR 


\ court of equity 


them agree with the intent of the party 581 


Intereſt of Money, See titles, 
8 _— _ 
nutty, Moztgage, Power, 
Ireland, UſCury, 


. by will in 2699, creates a truſt term of 21 


years for the payment of debts and lega- 
cies, to be paid within five. years after his 
death, and by a codicil deviſes the ſame 
eſtates to truſtees and their heirs to pay the 
wie during her life gool. per ann. and 


ties: the teſtator's widow did not die till 
1736; the queſtion was, whether a legatee 
for gol. — à ſimple contract creditor for 


legacy, and debt, and from what time ? 
It was held that intereſt on the legacy be- 
gun at the expiration of the five years, but 
on the debt — the time only it was aſ- 
certained by the report, and con- 
armed in 1717 206 

y-in it's nature carries intereſt, and 
there is no diſtinctidn between a reverſion- 
ay eſtate and any other 110 


bord Hardwicke declared he knew of. no 


general rule, that on a truſt created for the 


carry intereſt 


The term in the books that treat of inſuring } 


is more liberal than 2 
court of Jaw in conſtruing words to make | 


with the ſurplus profits his debts and lega | 


761. gs../are intitled to intereſt upon the | 
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| Carry the intereſt incurred in the teflatgr's 
lifetime, becauſe it was doubtful what it. 
might amount to, from the uncertainty 
of che time the teſtator might live after 
making his will ö Y 112 
The court often decrees intereſt from the 
time the demand was liquidated, though 
the debt did not carry intereſt in ita own 
nature . e 212 
It is the rule of this court to allow no mo 
than 4]. per cent. where the will does n 
mention intereſt on portions charged upon 
land, and has alſo been extended to the 
| caſes of legacies and portions charged upon 


per ſonal eſtate N 33 
Though there be no particular Kade 
intereſt by a decree, yet there is « diſcre- 
tionary power in this court to allow it, up- 
on ſpecial circumſtances 


6 | From 32725, the time lord chancellor King 


came to the great ſeal, the court have 
never direQed more than 4]. per cent in- 
tereſt, under a decree to account for per- 
EO ſonal eſtate | 


Jointure. See title Taxeg, 
If by any accident after the execution of a 
power there is an exceſs in the lands ſet- 
tled on the zointreſs, ſhe ſhall have the be- 
nefit : by parity of reaſon, if there is a de- 
ficiency by inundation or caſualties, fe 
- 
mult acquieſce under it 544 


Joint⸗tenants and Tenanta in 
Common. See titles Expo⸗ 
ſition of UWows, Diviſion, 
Deviſe under title Will, Te: 

nants in Common, Pzeſen- 
tation. 


Nothing but an actual alienation of a joint» 
tenancy can ſever it; the bare declaration 
of one of the parties to a deed that it ſhall 
be ſevered, is not ſufficient '55 

A joint-tenancy is undoubtedly no favourite 
of a court of equity, though otherwiſe at 
law 228 3 '55 

A maxim in equity is alienatio rei præ fer- 

tur juri accreſcendj, but it muſt be ac- 

tual, and not from implication only 55 

The words; ſhare and ſhare alike, have beem 

| held theſe 200 years to make a tenancy in 
common | 12% 

Lord chief juſtice Holt leaned ſtrongly to 2 
Joint-tenancy, but it is not favoured im 
courts of equity 122 

The word reſpectively“ will ſeparate an 


payment of debts, ſimple contract ones ſhall | 


eſtate, and make it a tenancy in common 


. 123 
On a bill for a paztition between two joint. 
3 5 Wap 


| 
|. 


2 | the plaintiff, muſt ſhew 2 title in 
m aud not allege generally, that h& 
is in poſleſſion of a moiety 380 


Ireland, See title Outlawry. 
Where the debt was contracted in England, 
but the bond taken ſor it in Ireland, to be 
| id at a certain time, and at yl. per cent. 
it ſhallcarry Iriſh intereſt 332 


Judge, 


It is 2 much greater reproach to a judge to 
cantinue in His error than to retract it 439 


Judgments, 
© ties, Moztgage, Bargain 
_ . catching. 
Where a ju t is ill ſtanding out, and 
no ſatisfaftion has been entered upon re- 
cord, this court will not merely on a pre- 
_ _ ſumption from length of time decree it to 
1 ſatisfied, 1 as the plaintiff here 
might have pleaded payment at law, on 
account of its being an old judgment, un- 
der the ſtatute for the amendment of the 

C law 4 
„IF x perſon in cuſtody confeſſes a judgenent, 
__ - whilſt his council is attending, it will not 
be ſet aſide for dureſs 193 
action of covenant brought, and an in- 
terlocutory judgment quod recuperet; be- 


fore final judgment the teſtator dies, the | 


ckerutor confeſſes a judgment to a bond 
| creditor, he may plead it in bar toa ſcire 
 facizz on the action of covenant 


was not to tak e place till after the death of 


a woman who lived in 1726, the eſtate 


ſubject to this judgment deſcended to J. 
H. who mortgage 
und in 1721 became a bankrupt, five years 
before the judgment was to take place. 
Lord Hardwicke held, the repreſcntative 
of the judgment creditor, and not the 


aſſignee under the commiſſion, is intitled 
to redeem che mortgage, and to have * 
J. H.“ 


eſtate of G. H. exonerated out of 
eſtate, if ſufficient 440 
Lord Hardwicke in Stileman and Aſhdown, 
being of the ſame opinion he was at the 
former bearing, affirmed the decree he 
made on the 8&thof December 1748 608 

| Aﬀter a bond debt is turned into a judgment, 
the creditor cannot in the lifetime of the 
anceſtor bring any action upon the bond, 
nor againſt the heir, for it is intirely ex- 
tin ; but he fill obtains a great advan- 


e, 3s the} ent binds the land, and 
— Bo pt to all bond credi- 


vr 
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ritual Court, 


See titles Seruri: | 


—_— 


386 
8, H. in 1693, confeſſed a judgment, but it 


it to the defendant ; 


_ 
„ 


| 


ter collected than moſt of the kind #3 


A court of equity will not obige : 
creditor to- wait till he * 7 yy | 
ate the Payment by : 


rents, but will 
directing a ſale * 6.8 
0 
Court. 


Jurisdiction. See titles 
Court ot Chancery, and Spie 


ſ 


Juſtices of Peace, 


The power of the court of Chancery | 
Juſtices of peace is confined merely ay the y 
putting them in commiſſion, and cannot 
pumſh them for mal-behaviour, which 
is the province of the court of Kine 
Bench only * 

\Vagrants only, and not perſons of rank 
within the act 17G. 2. c. f. f. the 

1mpowers juſtices of peace to take care 0 

lunaticks 52 


TY 


———x 


King. See titles Pꝛerogatibe 
Attainder, Lunatick, * 
A. account with the King can be in t} 


court of Exchequer on] oy 
F. ſeiſed of an eſtate in fee, deviſed it to hig 
wife for life, and after her death to one! 
Hacon to ſell, and in the firſt place to pay 
debts and legacics, and the reſidue to the 
laintiffs. Hacon who had a bare pow 
dead, and for want of heirs to F. tha 
eſtate is eſcheated to the crown. The bil 
was brought againſt the attorney-generalf 
on behalf of the crown, to have the wills 
eſtabliſhed and eſtate ſold; the court of 
Exchequer might de this, as it is a court 
of revenue, but it cannot be decreed here, 
_ therefore lord chancellor diſmiſſed the 
1 9» 
The father of L. had a mortgage in fee o 
fir William Perkins's eſtate, who was at 
tainted; the ſon of L. brought his bill tc 
forecloſe, and made the attorney-general 
a party; the court would not decree 
forecloſure againſt the crown, but direfted 
the mortgagee ſhould hold and enjoy till 


the crown thought proper to redeem 


th 
eſtate 22 


Law-Books. See title Civil 
Law, 


HE Praftical Regiſter in Chancery i 
not a book of authority, but it iz bet 


| 


aſe 
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vales und Covenants therein. 


Like, Eſtate 
title Eſtate, 


dee Eſtate ko 


ko: Vears 
Aflcament, 


The court of Chancery will not decree a ſpe- 
cific performance of covenants in dean 
— /\ 6 er leaſes of a long ſtanding, but 
will be left to their remedy at law 44 

Leſſees under deans and chapters preſerve 
the ſame deſcriptions in their leaſes ſince, 
23 they did before the reſtraining ſtatutes, 
for fear of incurring the penaltics 45 

A. N. the laſt life in a biſhop's leaſe, agrees 
with C. N. to ſurrender this leaſe on a 
promiſe of the biſhop of W. to grant a 
new one for three lives, viz. for R.N.'s 

life, C. N.'s life, and the fon of C. N. 

end in conſideration of R. N.'s ſurrender- 

ing the old leaſe, it was agreed the new 
dne ſhould be in truſt for the infant ſon of 

C. N. The whole purchaſe money was 


paid by C. N. to the biſhop, but the legal 


eſtate was in the new leaſe to R. 
N, and his heirs, during his own life and 
the lives of C. N. and his wife. C. N. 
after the death of R. N, took upon him to 
diſpoſe of it. R. N. by a deed. poll dated 
the day after the leaſe, declares his inten- 
tion to be, that C. N. and his fon, ſhould 
after his deceaſe hold to them and their 
heirs during the remainder of the term ; 
lord Hardwicke held R. N. had a valu- 
able ſhare in the conſideration of the new 
leaſe, having given up his intereſt in the 
old, and that having a right to declare the 
truſt, C. N. had his life only in the leaſe 


A leſſee for eleven years at 140l. rent, D 
had covenanted for himſelf, his executors 
and adminiſtrators, but not aſſigns, that 
he would not without the leffor's conſent 
aflign over the leaſe, becomes a bankrupt ; 
H. the aſſignee under the commiſſion, en- 

| ters on the farm, ſells off the crop and 

pays the Michaelmas rent for 1739, 

and the day befare.the next rent day aſſigus 

over the leaſe to R. The leſſor brought a 
bill to oblige H. to keep the leaſe during 
the term. It appearing in proof that R. 
never . ſowed the land, never 

webe on the farm, byt occupied it rather 
43 an agent, lord Hardwicke held it to be 
array ulent tranſaction between H. and 

. and gecreed H. to 


Jets rent due at Lady-day 1740, and the 
Aignment to be ſet.abde 219 
The whole nomine for a leaſe to a te- 


nant to prevent his ploughing up old paſ- 
ture ground ſhall be paid, and not at the 
rae of gl. cent, only on the rent re- 


fred, 


for the intention of it is to give 


the landlord ſome compenſation ſor th 
damage he has ſuſtained — the nature 
his land being altered KY” 

B. after making his will, ſurrenders . 
lege leaſes he bad deviſed by the will, ang 
accepts two new leaſes, and pays a large 
fine; the laſt was not ſcaled with the col- 
lege ſeal till after the death of the teſtator. 
Lord Hardwicke decreed that the leaſe 
actually renewed after the deviſe of 1 
was a revocation of that deviſe; other wi 
as to the leaſe not perfeted for want. of 
the college ſeal 593 

Where a teſtator expreſſes himſelf in ue 
preſent tenſe, it relates to what is in being 
at the time of making the will 597 

If a teſtator who had deviſed an eſtate 
lives ſurrenders it afterwards, and takes a 
new leaſe, it is a revocation 597 

A deviſe of a leaſe, and of the right of tre- 
newal, carries both the leaſe and the righe 


Where a teſtator ſays, I give all my 2 
right and intereſt I ſhall have to come in 
a college leaſe at the time of my death, 
though renewed after the will, it paſſes 
notwithſtanding 539 

A republication of the will would not have 
altered the caſe, becauſe, the very thing it- 


ſelf waz, intirely annihilated 599 


Legacy and Legatees. See titles 
Executo2 and Admintſtratoz, 
Reſtraints an Marriage, Sa: 
tigkaction, Mill, Kevocation. 
of a Will, 3 

Where a legacy is a charge u ſonal 

eſtate, this — will or —_ ufficient 
ſum to anſwer it, though not immediately 
yable | a 
Where there are two executors, and a legac 
is left to one for mourning for himſelf, his 
wife and children, he is not excluded, but 
ſhall have a moiety of the reſidue not with- 
ſanding 222 
Where a firſt will charges real eſtate with 
legacies, and by a ſecond there are general 
pecuniary ones, though not executed in 
form, yet the latter legacies will be equal- 
ly a charge upon the land 276 
The perſonal eſtate veſts in the executor, and 
no legacy can come out of it without his 
con 598 
As long as the fund itſelf exiſts upon which 
a legacy is charged, though it devolves 
either upon the heir or executor, yet they 
take it ſubjeR to the charge 60g 


Specific 


5 B 2 


| 
| 
| 
| 
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Hperific Legacies See titles 
1 marthalled, &c. Civil 


General niary legatees are to be preſer 
red — at law, a fortiori a {peckc 
legatee of land: for it is a rule of law, that 

- every deviſce is in nature of a purchaſer 
1 37 

Where the ſame ſpecific thing is FE. . v 
two caticils, it can only be confidered as a | 
tion. The ſamr tule as to legacies of 

the like ſum, or of the like quantities or 
things, though given in diffeccat writings, 
unleſs it can be ſhewn it was the teſtator's 
intention to _— them additious 
Legacies of ter ſums, values or quantities, 
given by * laſt than by a fuſt — arc 
not additional, but augmented ones 636 
Legacies of leſs ſums or quantities, or valucs, 
given by the laſt than by the firit codicil, 
are not additional, but ademptious, or di- 
minutions pro tanto 6901 
Where another legacy is given for the ſame 
cauſe, though in different inſtruments, 
there ſhall not be a double legac 640 
The gift of the reſidue, which is todidem vcr- 
bis the ſame in the firſt and fourth codicil, 
makes it manifeſt the teſtatt ix intended to 
ſubllitute oue in the place of the other 346 


'Legaries. oz Poztions veſted, 
- lapſed oz extinguiſhed. 

A teſtator gives a part of his ſtock in trade to 
R. T. provided he attains twenty-one, but 
if he dies before twenty-one, remainder 
over to the plaiatiffs ; he died betore that 
age; the adminiſtrator of R. T. is not * 


| 


titled to the intermediate profits from hay: 


teſtator's to the infant's death F 
Thomas Condon by his will gives to each of 
his two daughters, Iſabella and Diana, 
2000h. to be raiſed and paid to chem im- 
mediately after the deoeaſe of his wife, out 
of the rents, &c. of his manars, &c. in 
Yorkſhire, or by ſale or mortgage, with 
intereſt after the rate of 61. per cant. from 
the deceaſe of my wife, till the {aid ſums 
ſhall be duly paid to my daughters, or 
their reſpective executors, adminiſtrators 
or aſſigus; and in cafe either of his ſaid 
daughters died before him, then the fur. 
vivor, her executors, &c. was to receive 
all the ſums before,deviſed out of his faid 
lands to be raifed, and the' part of the 
daughter fo dying ſhell not ceaſe or fink 
into the eſtate, for the benefit of my heir, 
but ſhall remain and be raiſed for the be- 
nefit of my ſurviving daughter 127 
The teſtator died, and left only one ſen and 
$wo daughters, Kabella 


636] 


his death, Diana married ** 
Lowther, and died in 1736, You * 
mother died in the year tollowing ; tha 
huſband brings the bill to have the fun cf 
0 07 vey _ of the eſtate charged ; 
ord Hard wicke was of opini : 
ought to be raiſed e 9 
It has been determined where a legacy ut. 
land depends on two contingencies, — 
one of them doth not happen, the — 
ſhall be raiſed. Where the poſtponing * 
ume of payment of a legacy has been ow. 
ing to the circumſtances of the teſtator's 
eſtate, and not to the circumſtances of the 
legatees, that is not fo ſtrong acaſe fors 
legacy's ſinking into the eſlate, as where 
the poltponing the payment of it has ap. 
peared to have ariſen from circumſtances 
da the part of the legatee 128 
An inference may be drawn in the plaintiff's 
favour from the direction that the legacy 
ſhall be paid to the daughters, or their te- 
2 executors, adminiſtrators and af. 
1gns 128 
T. H. deviſes copyhold lands he had ſurten- 
dered to the ule of his will, to his wife for 
life, and after his deccaſe to his fon 
Stephen, till the defendant his grandſon 
attained the age of twenty-three, and as 
ſoon as he attaincd that age, gives it to him 
and bis heirs, on condition that he pays 
Elizabeth Hancock 6ol. within two years 
aker he attains twenty-three; and in de- 
fault of payment of the 60l. then the telta. 
tor gave Elizabeth Hancock a power to 
enter and reccive the reats till the ol. was 
paid $507 
The teſtatot died ſoon after making his will; 
Elizabeth Hancock married the plaiutift, 
and lived till the defendant attained his 
age of twenty-three, but died within two 
years atter he attained that age, Lord 
Hard wieke decreed the 60l. to be raiſed 
out of the copyhold lands, and to be paid 
to the plaintif 597 


Abatement and refunding of L. 
gacies. 


Where a | is given to an executor gene · 
rally, for his care and pains, it makes no 
difference; for if there is a deficiency of 
aſſets, he mult abate in proportioa with 
the other legatees 171 


In what caſes a legacy ſhall. or ſhall 
not be a ſatisfattion of a debt or 
other demand on the teſtator's 
eftates. See title Satigtacion. 

S. by a codicil, without any date, gives 1000]. 


Diana ; * 


pi Mary and Sarah Robins; and if 
a · piece to Mary aud Sar — 


i given upon a contingency 


Giher He before their legacies are paid, the 


directed to remain in the exccutor's 


till legatges attain twenty-one. S. at- 
—.— ET ato two Bonds, one to 
% and another to Sarah, reciting, he 


ber each of the bonds were in the pe- | 


aley of 4ooo!. for ſecuring 20ool. pro- 
vided they _—_ in his lifeume, with his 
conſent, or in caſe they ſurvive him . As the 

incipal ſums given by the bonds are upon 
two contingencies, they ought not to be 


conſidered as a ſatibfaction of the legacies 


under the codicil ; 491 
þ legacyto a daughter urider the will of her 
father, was held to be ſatisfied by his giv- 
ing her a marriage-portion afterwards 492 
A legacy left to a creditor is a ſatisfaction, it 
it is equal or exceeds the debt ; otherwiſe 


493 


durplus and refiduary Legatee. See 
title Exetutoz, and in what 
Caſe the Executoz thall be 
only a Truſtee koz the Sur- 
plus. | 


[t is ſettled, that wherever a legacy is given 
to an executor for his care and pains, he 
is, as to the reſidue, a truſtee only for the 
next of kin ä 


Hdemption of a Legacy. See titles 
Ademption, Satisfaction. 


Letters. See titles Books, Mer: 
__ chants. 


The loſing letters, which when written were 
not material, though they may become ſo 
alterwards, is no refletion upon a party 


75 

A ſecond huſband having by letters in his 
lifetime, declared he was willing the | 
daughter of his wife ſhould have her mo- 
ther's whole fortune; theſe letters, as he 
u dead, are not to be taken as a bare hint, 
but an appropriation of the fortune for the 
benefit of the daughter 181 
ifa huſband indot ſes a note given to him by 
che wife, as between him and the indorſee, 
it is gaod 181 


| Libel. See title Contempt. 


Whether a libel be publick or private, the 
method is to proceed at law; and this 
court has no cognizance of it, unleſs it is 
in the caſe. of a contempt, where it is an 


o the ſurvivor; each of the lega- | 


2s deſirous to provide for their mainte- |. 


46 
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Printing initial letters will not 5 a libel- 
ler; for chat octjection has long got 
over _ 470 
Calling a perſon an affidavit-man is libellous, 
for it means a man who is ready to ſwear 
on all occaſions, witbout any conuſance gf © * 
the fact | oY _* 
| Printing a brief before the cauſe comes on is 
a contempt, as it is prejudicing the world 
with regard to the merits 47% 
If a printer prints any thing that is libellous, 
it is no excuſe to ſay, that he had no kaow- 
ledge of the contents 4272 
It is a mitigation of the priater's offence, if 
he will diſcover the perſon who brought 
the libel to him 478 


Limitation of Terms fox 
ears. See this title under 


Eſtate fo2 Years, 


Limitation. See Satute of Lis 
mitations. 


Limitation of Eſtates. Ses 
title Perſonal Eſtates. 


There is no authority can be produced 
where it has been held, that a limitation of 
perſonal eſtate ſhall be confined to a dyi 
without iſſue living at the death of the fir 
taker 314 

If the court ſhould admit of a-diftintion 


between chattels real and perſonal, it 

would introduce confufion 3t4 

London. See Cuſtom of 
London. 


| Lunatic. 


A perſon's keeping a commiſſion of lunacy 
by him for ſeveral years, without putting 
it into execution, is a contempt of the 
court, and will be diſcharged with coſts 75 

The rules .of judging here, and at law, in 
caſes of inſanity, are the ſame 327 

A committee of a lunatick's real eſtate may 
cut down timber for repairs + 407 

An inquiſition of lunacy is alu ays admitted 
to be read, but is not concluſive evidence, 
for you may traverſe it | 413. 

Where, before an inquiſition of lunacy, a 
perſon who was found a lunatic, has made 
a purchaſe, with the approbation of his 
only ſon; the court will not change the 
diſpoſition that has been made of this ſum 

of money ; but the purchaſe will Rand 

12 
The court have allowed part of a wack 


die of their proceedings 469 


| perſonal eſtate to be laid out in repairs, 
ö . | d 
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| doll even upon improvements of his real 
LA upon improvements of his rea | 


414 

Nſter the court of wards was taken ET. 
At of parliament, the juriſdiction over lu- 
naties and idiots reverted back to the court 
_ of Chancery, to whom it originally be- 
longed 558 


at... Ht a— i r 
Las * — 


Maintenance. 
dee titles Bonds, Baron and 
Feme, Poztions. 


HE court, upon ex parte applications, 


may allow maintenance ſor an inſant, 


** 


© where no cauſe is depending 916 
k is at the peril of a guardian in ſocage, what 
he applies for maintenance 315 


The convenience in theſe applications is the 
inducement to pet ſons of worth to accept 
A the guardianſhip, where they have the 
ſanction of this court far every thing they 
do on account of maintenance 316 
There being a borrpwing and a lending in 
the caſe of a mortgage, the real eſlate is 
conſidered only as a pledge, and the per- 
Jonal is liable in the firſt place; but this 
rule has never been carried fo far as to ex- 
tend it to a proviſion in 2 ſettlement 

arged on real.eftate for maintenance for | 

a child during her minority 444 
The court, in che eaſe of 28 clder brother, 
will disect the maſter to make a larger 
proviſion for him,;that he may be enabled, 
as the head of the family, and the houſe- 


keeper, to maintain the younger 447 
Manozs. See title Evidence. 
Marriage. See under titles Ba⸗ 

ron and Feme, Ademption. 


nreements on Marriage. 
122 under title Agzeement, 


Truſtee, | d 
— * Tredito? 


This court will not 3 


expetati 

of ſyccchs, gives preſents, and the lady de- 
cavevhimaſterwards, the preſents ought to 
be returned, or the value of them allowed 

| 429 

But where made to introduce a-perſon only 
to a woman's acquaintance, he is looked 
upon in the light of an adventurer; and if 
he loſes by the attempt, muſt take it-for 


| 


His paivs, eſpecially where there is a diſ- 


E. B. by an agreement made on her the? 


E between the lady's fortune. x 


and er's marriage, Was inti 
Cobol. Me. B. juſt before his — — 
ſigned a paper, whereby he agreed thee 
every thing which ſhould, come to Eliza. 
beth by her father's death, ſhould 80 40 
them for their reſpective lives, and aher 
che death of the ſutvivor, to the heirs of 
th e Elizabeth, by him 
. whe dy r this 

uid de carried jnto extcuti 

benefit of the eldeſt fon, or en l. bene 
antitled to a very. great eltate under 2 
randfather's will, and B's younger chil. 
Aren having no proviſion, the court would 
conſtrue the paper ſo, that the whole ſhould 
$9 to them, or a proviſion, at leaſt, made 
or them out of this fund 7 as this was a 
limitation to the heirs of the wife, it veſted 
ia her only; and the huſband conſenting, 
lord Hardwicke decreed. the 6000l. to be 
ſettled on her younger children 74 
A ſettlement after marriage is good, 4 
the huſband was not indebted at the time, 
and the wife, when married, an infant £20 
Neither the huſband, nor a perſon anding 


in his place, can heve the wife's fortune, 


without making a proviſion 20 
Reftraints on Marriage. See title 
Foxfeiture. 


A father by his will ſays, I give the ſum of 
1000l. to my only daughter M. G. to be 
paid her at twenty-one, or day of mar- 
riage, provided ſhe marry with the con. 
ſent of my executors; but in caſe ſhe dies 
before the money become payable on the 
conditions aforeſaid, then I give the ſaid 
1000]. ly between my two younger 
ſons, and appoints four executors 16 

M. G. married contrary to the directions of 
her fatber's will, but all the executors 
were dead before the marriage: M. C. 
held to be intitled to the 10001, under 
her ſather's will, notwithſtanding the death 
oſ / the perſons whoſe conſent was neceſſary 
before the marriage being an excuſe 16 

A mother by her will ſays, in caſe my 
daughter M. G. ſhall marry before ſhe is 
twenty-one, without the conſent oe 
executor, under his hand firſt ob 
that then ſhe ſhall dot be intitled * 

art of the legacies as I have herein lett 
er, but thet whole ſhare ſhall be divided 
amongſt my ſons; and appointed J. C. io 
be her ſole executor | 16 

The exceutor renounced the executorſhip in 
the moſt formal manner, in the cccleſraſti- 
cal court ; and on his renouncing, T. * 


* 


IR 


* 
9 


begotten $ | 
ment 
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22 


le 
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| Whether a condition be precedent or ſubſe- 


out adminiſtration to, the mother, with; 
N 
C. married without the confſcat of the 


4 breacli of the condition, and the portion 


forfeited, for the word executor is de- 


' ſcriptive of every perſon who ſhall be ad- 
miniſtratof, Being a power not annexed to 
he office of executor, but independent 
from thie reſt of his duty as executor 18 
4. gives 20001. to Agnes his daughter, pay- 
able at her age of twenty-one, or marriage, 
if the marries with the conſent of his ex- 
ecutors; provided if either of the legatees 
Ke before their legacies became payable, 

* ſuch legacy to be divided between the 
ſurvivor of her brother and ſiſters. Agnes 
martied at fifteen, without the conſent of 
the executors, Mr. juſtice Parker held it 
t6 be a deviſe in terrorem, and that the le- 
is velted,. as marriage, one. of the; 
contingencies, has happened 184 


quent, if in reſtraint of marriage, the court 
© have always put a favourable conſtruction! 
upon them, to prevent a forfeiture 261, 
Where there is no objection to the perſon or 
eſtate of the gentleman who propoſes, and 
the young lady is herſelf inclined to the 
much, truſtees ſhould conſider themſelves 
in the light of a parent, and readily come 
into a conſent 261 
Truſtees ſayingin a letter we ſhall be obliged: 


to conſent, for the happineſs of the lady 


will be conſtrued a preſent conſent 265 
An executor brings a bill for the diſcovery 
of the defendant's marriage, who demurs, 
for that if ſhe was to diſcover what is 
aſked, it would be a forfeiture of her le- 
y of 1500]. as it is given conditionally, 
Fe marries with the conſent of the truſ- 
tees under the will. Lord Hardwicke al- 
lowed the demurrer, as ſhe cannot anſwer 


time it was againſt conſent 392 


1 xecutor or adminiſtrator ;. the marriage is 
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the bill and anſwer, and will diſmifs the 

bill with coſts to be taxed - #£< 

It being referred to a meſter tos take ah ac 
count between a mortgagor and: 
under a bill of forecloſure, His report was 
confirmed in the year 17 Lord Hard- 
wicke diſmiſſed the deſendant's petition 
for a bill of review, as it appeared the de- 
fendant's agent, attorney and ſolicitor, at- 
rended the ſettling the account on his be- 
half before the maſter, which baund'the 
party ; 533 

Where the ſum is large, and the mortgagee 18 
forced to enter on the eſtate, he ſubjecta 
himſelf to an account, but the matter is 
not-obliged for a ſmall exceed of interet$ 
to apply it to {mk the principal, nor is it 
an invariable rule, that in taking ſueh ac- 
counts, he muſt-make annual we 4 634 


Walter's Kepozt. 


Upon exceptions to a maſter's report 
2 read afhdayits made Gs 
it, notwithſtanding the affidavits of the 
adverſe party were filed but the evening 
before the report 28 

'A bill referred to a maſter for — 
he reports it pertinent ; the defendant ex- 

cepts generally, without ſpecifying the 
parts. of the bill which ere impertinent; 
the objeftion was overruled, as being ir- 
regular; for though the exception wag 
taken in ſo general a manner, the 

may go upon it, without pointing out per. 

ticular paſſages 18g 

Where the error in a maſter's report is owin 

to a party's not laymg a material piece 4 
evidence beſore him, the court wilt nat 

direct him to review his report upon any 
other terms than the exceptant's giving up 
his depoſit ok 

A maſter in taking an account may ſtate 

- Cial matter, — ke, has no expreſs die 
reQon from the decree to do it 624 


& kuſband by will gave an cffate to his wife 
whilſt ſhe continued > widow, with a 
haitation over to another, in caſe of ber 
ſegond marri the remainder-man 
ught . a, bill for the diſcovery of the 


ching her 10 a forfeiture. Lord Talbot 
7ex-ruled the demurrer, as it was not a 
cooditian, but .a limitation. over of an 
te, and therefore could not properly be 

forfeiture 393 


Maſter in Chancery. See title 


@ Accqunr, Maſter's Report. 


VWhere a cauſe js referred to a maſter, to take 
an- account, the court lool on the re- 


2 , marriage without ſhewing at the 


Merchants. See titles Demurs 
rer, Statute of Linitations, 
Factoz and Pꝛintipal. 


A point which materially concerns the mere 


ad martiage, and ſhe demurred as ſub- | Chants in general, will induce the:court to 


continue an injunction | 239 
A merchant's copy book of letters he been 
allowed to be read, where a perſon- who 
has the original letters refuſes-to. produce 
them 611 
Tranſ{aRions with a foreign prince and his 
government, do not concern the trade of 
merchandize 612 
A letter. of atto from one: merchant- to 
another, to get in debts, will not make 


{enues a @ ſubſe quem procegding beyond 


the perſon fo, deputed a merchant within 
| the exceptietel. 21 Jabs bu 616 


Wines. 


1 


3 


Kc. and ſubje& to the ſame conditions 


Diners; See titles 8 
Purchaler, and Purchaſe-: 
e. 
Where the. crown has only a bare reſerva- 
tion of royal mines, they cannot, grant a 
to any perſon to come upon an- 
other man's eſtate, and ſearch for ſuch 
mines; but when mines are once opened, 
" they can reſtrain the owner of the ſoil 
from working them, and can either work | 
the mines themſelves, or grant a licence 
for others to work them 20 
If a perſon has only threatened to open 
mines, 2 plaintiff may certainly come into 


| this court to reſtrain a defendant from do. 

ing it. 286 

Miſtakes, See title Baron and i 
e F eme. g 


Miſtakes and mifapprebepſions in the draw- 
eri of deeds are as much 4 head of relief 
nà⁊s fraud and impolition 20g 
The inattention or laches of a married wo- 
man, cannot hurt her right 545 


Wodus. See Tithes. 


A modus to take part of the tithes for the | 


whole has always been held a void cuſtom | 


* 1 8 
oney. 

WPoner &c. under title Mill, 

Real Eſtate. 


goool. was veſted in truſtees for the purpoſes 
following, viz. 20001. thereof to be paid 
to the cldeſt ſon, and 1000). for the bene- 
; Git of the younger children, and agreed 
under articles before marriage the goool. 
_- ſhould be laid out in land, and the eſtate 
fo purchaſed ſhall be to the ſame uſes, 


which are declared concerning the goool. 
Decreed that the lands ſhall be taken as 
money, the laying it out upon real eſtate 
being merely to make the fund for the be- 
neſit of the children more permanent and 
 fecure 188 
Mr. D. on his marriage with Mrs. D. cove- 
- nanted that his heirs, &c. ſhould lay out 
- .$0000l, in the purchaſe of lands to the 
- following uſes; to himſelf for life, then to 
the intent his wife ſhould receive 800l. a 

r for her life as her jointure, then to 

is firſt and other ſons in tail-male, with 

. remainder to his own right heirs 452 
Mr. D. died in 1723, without laying out the 
* 20000]; in a purchaſe, or leaving any iſſue : 
bis heirs at law were B. his ſiſter, married 
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nnn. 


See the diviſion. tde: | 


- Mr. B. and the plaintiff his nephew by | 


another fifter ; Mr. D. wa 
London, and his widow bes 

to one moicty of that, and ; 

wife and the'plaintiff to the 19 8 


Articles of agreement were ente 


between the next of kin and the my 
* 


wherein it was covenanted 
South-ſea arnuities ſhould N 
to truſtees, Who ſhould ſell them, and h 
the money out in land, and ſettle it to be! 
fame uſes as were in the former articles ; 
the annuities were aſſigned to truſtees ac. Y 
9 Mrs. B. died, wheredy — 
plainti ame intitled 38 heir to all the 
real eſtate ; but Mr. B. contended, tht 
the fubſequent articles had turned the mo. 
ney realized' by the former into perſona} 
eſtate again, 'and that thereupon he be- 
came intitled to his wife's ſhare as her ad. 
miniſtrator. Lord Hardwicke of opinion 
the wife was not capable of changing the 
nature of her eſtate by articles, becauſe 
under coverture and unable to contra 452 
Before the wife could in this caſe bave alter. 
ed the property or courſe of deſcent, the 
money muſt have been inveſted in land, 
and there ſhe might have levied a fine of 
it, and given it to her huſband ; or upon 
coming into court and conſenting to take 
this money as perſonal eftate, and being I 
examined as to ſuch conſent, it binds the 
money articled to be laid out in land as 
much as a fine at law would the land, aud 
the might diſpoſe of it to her huſband 453 
At law money fo articled (o be laid out in 
land is conſidered barely as money, till an 
actual inveſtiture; and equity alone views 
it in the light of real eſtate, and therefore 
this court can act upon it, as its own crez- 
ture, and do what a fine at common law 
can upon land 453 
Lord Hardwicke of opinion the articles in 
1724, do not import any variation of this 
eſtate from real to perſonal, for it — 
agreed the 200001. ſhoyld be transfe 
to truſtees to buy land, to be ſettled th 
the ſame uſes as in the articles of 1415, 
there is no doubt but this —_ is to be 
conſidered as reslized, and the articles 
have made no converſion of the eſtate from 
real to perſonal 454 
The whole produce of the 200001. South · 
ſea annuities is to be laid out, when ſold, 
in the purchaſe of land, and not 20000), 
in money only, as all the parties who had 
any intereſt in the perſonal eſtate of D. 
agreed they ſhould be transferred to truf 
-- tees, to ſell and lay out in land the 3 
arifing thereby 


Monopoly. See title Trade. 
The grant from the crown for the ſale 1 


freeman of 
me intitled 


and vending of cards was one of the mo- 
nopolies fo frequent in James the Firſt's 
time, and continued through all his reign, 
but did not laſt long in his ſucceſſors 486 


Poztgage., See titles Deeds, 
bevel, Copyhold, Re: 
demption and Fozeclofure, 
Bill of Review, and alſo 


ney and Solicitoz, Fraud, 
Maſter in Chancery, Agzee⸗ 
ment when to be perkozmed 
in Specie, Allets, Toun- 
 ſelloz, Ejeckment, Baron 
and Feme, Annual Reſts, 
Alets marſhalled, &c. 


A mortgagee till he is fully ſatisfied, is not 
obliged to quit the poſſeſſion of the eſtate 
to the purchaſer of it 2 
A prior mortgagee, who has an aſſignment 
of a third mortgage as a truſtee only, 
cannot tack the two mortgages together, 


brancers 53 
The reaſon why a mortgage may be tacked 
to a judgment is, becauſe a judgment cre- 
ditor, by virtue of an elegit, may bring 
an cjeftment, and hold upon the extend- 
ed value, and as he has the legal intereſt 
in the eſtate, the court will not take it from 


him 5 
A firſt mortgagee has the legal eſtate, 4. 
if he has à puiſne incumbrance, a ſecond 
mortgagee ſhail not redeem the prior, 
without redeeming the puiſne at the ſame 
time 53 
Where a mortgagee has a bond likewiſe from 
the mortgagor, the heir mult diſcharge the 
one as well as the other, becauſe the mo 
ment he redeems the eſtate it ſhall be aſſets 
in his hands 5 
A mortgagee cannot have a decree for an ac- 
count of rents for any of the years back, 
 _ Guring the poſſeſlion of the mortgagor 10) 

A deviſe of 2001. on a mortgage paſſes the 
principal only 112 
The court will not allow a mortgagee more 
than his principal and intereſt, notwith 
. the mortgagor has agreed he ſhall 
be paid for his trouble of receiving the 
rents 120 
A mortgagee, where the mortgage was only 
four and an half per cent. compelled the 
+ mortgagor to turn the intereſt into princi- 
pal at 5 per cent, at the end of every ſix 
months, and at the time the mortgage was 
F2id off, inſiſted op an advance of fix 
Vol. II. N 


Gaming, Securities, Attoz⸗ 


to the prejudice of intervening incum- 


| 
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months intereſt over and above the intereſt 
which was due, The bill was brought 
for relief againſt the mortgagee, and the 
plaintiff was relieved accordingly, by the 
court directing the malter to take an ac- 
count only of what is due on the original 
ſum et four and an half per cent. and the 
laintiff to pay the ſame rate of intereſt 

or any freſh money that ſhall appear to be 
due 331 
An agreement to turn intereſt upon a mornt- 
gage into principal, muſt be done fairly, 
and on the advance of freſh money 331 
A mortgagee may refuſe to part with the 
deeds till the money is paid, but ought not 
to deny an inſpection in his hands when he 
has notice to be paid off 332 
Though intereſt is an arrear when the mort- 
gage is paid, a — 1 ſhall not have 
intereſt for that intere 332 
Thomas Matthews gave the plaintiff at diſte- 
rent times three notes, one for 4zol. ano- 
ther for 2 gol. and the laſt for 1501. and ex- 


preſſed in each to be ſecured by mortgage - 


on my Stoke-Hall eſtate ; the drawer of 
the notes had before mortgaged the ſame 
eſtate to the defendant; the plaintiff takes 
in a prior mortgage, to protect the ſums 
lent upon the notes, Lord Hardwicke 
held there was nothing to differ in this 
caſe from the common one, and that 
the deſendant ſhall be paid the money lent 
upon the notes in the firſt place, as well as 
the money due on the ent of the 
prior mortgage 347 


| A ſettled rule, that the prior mortgagee may 


tack a judgment to his mortgage, though 
ſubſequent in time to a ſecond mortgagee, 
rovided he has no notice of the ſecond ; 
for the maxim is, prior in tempore, potius 
in jure 2, 354 
J. P. having married the daughter of T. I. 
who under his will was intitled to two 
houſes in fee, and having borrowed gol. of 
W. H. by leaſe and releaſe in 1699. and a 
fine, conveyed theſe houſes to W. H. and 
his heirs, until he ſhould have received by 
the rents and profits thereof the gol. with 
intereſt, and after payment by ſuch rent of 
the gol. then to the uſe of J. P. for life, 
remainder to his wife for life, laſt remain- 
der to the heirs of J. P. 360 


J. P. lived till 1710, and dying without 
iſſue. the houſes deſcended to F. P. his 
brother and heir at law, who conveyed 
them for a valuable conſideration to Y. 
T. P. dying ſoon after, V. obtained admi- 
niſtration, and inſiſted on the equity of 
redemption, upon paying what remaing 
due on the mortgage to W. H. Lord 
Hardwicke held that the two houſes deviſed 
under the will were a redeemable intereſt, 


30 aud 


. 


— —_ — —C o 


A perſon who has two e 
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nnd that no bar ariſes from the length of 


time 360 
The mortgagee here was only in the nature of 
© a tenant by elegit, and as ſoon as his prin- 

cipal and intereſt was ſatisfied, the eſtate 

ceaſed in W. H. and P. or his repreſenta- 
tives might have maintained an cjectment; 
nor unleſs H. had continued in poſſeſſion 
twenty years after the money had been 
paid off, could the ſtatute of limitations 

have run h 362 
The plaintiff may come here for an account 
of the profits received, as in an elegit the 

conuſor has a right to ſee, if the conuſee, 

on the extended value, has received a ſa- 
tisfaftion for his whole debt, and to have 

the ſurplus paid to him | 363 
In common Welſh mortgages, on tendering 
principal and intereſt, the perſon intitled 

may come into this court for a redemption 

at any time 363 
Where a mortgagee takes an eftate, ſubject 

to a perpetual account, he will not be re- 

heved from his own coutract 363 
The plaintiff is intitled to redeem on the 

common terms, and not obliged to bring 

an ejectment for the poſſeſſion, but ſhall 

have a decree for it here 63 


3 
A mortgage is a debt by ſpecialty, and the 


land 1s-only regarded as a pledge for the 
money 1n this court 435 
A mortgagee may take his remedy againſt the 
© EXEcutor, or againſt the heit; but the elec 
tion of the mortgagee does not vary the 
Tight as to the funds, or determine which 
ought properly to be __ 435 
ates, mortgages 

both to A. and afterwards one of them 
only to B. the firſt ſhall take his fatisfac- 
tion out of that which is not in mortgage 
to the ſecond mortgagee, though the eftates 
deſcend to two different perſons 446 


Redemption and Forecloſure. See 
title Stocks, 


The heir of the mortgagor, en preferring a 


bill to redeem, necd not bring the origi- 
nal mortgagee, (where he has aſſigned,) 
... before the court, for the aſſignee as ſtanding 
in his place, will be decreed to convey 39 
After a poſſeſſion of a mortgagee for twenty- 
five years, the court 2. a redemption 
on the defendant's ſubmitting by his an- 
ſwer to be redeemed | 140 
If during a ſuit to redeem, the mortgagor 
aſſigns the equity of redemption, and there 
1s a decree againſt him, the aſſignee is 
bound by it | 175 
Praying relief, where a mortgagee is made 
party to a bill, is the ſame as praying to 
redeem ; and if on a reference to a maller, 
to [ce what is due for principal, intereſt 


1 


| 


and coſts, the plaintiff does not red 
the mortgagee, the court will, at his 2 
plication, diſmiſs the bill, which is ©,” 
valent to a forecloſure ** 
P. a ceſtuique truſt of à real eſtate made | 
mortgage upon it in fee, and deviles the 
equity of redemption to his ſon and his 
heirs, ſubject io the payment of his debts, 
and died indebted by bond and imple 
contract; as this was a mortgage of the 
whole inheritance, and nothing remainin 
in the mortgagor, the bond-creditor can 
have no preference, but mult be paid pari 
paſſu with other creditors 290 
No inſtance where an equity of redemption 
has.been held to be liable to the execution 
of a bond-creditor, in the life of the mort. 
gagor 292 
Length of time pleaded in bar to a redemp- 
tion-of a mortgage, being made as long 
ago as 1710s the mortgagor's ſolicitor ap- 
caring to have ſettled an account in 1730, 
in order to pay off the mortgage; lord 
Hardwacke held that would fave the right 
of redemption & 
Tenant by the courteſy is no excuſe, for it is 
of no conſequence to a mortgagee who 
has the equity of redemption; it they do 
not make uſe of their right, they ſhall be 
barred 333 
The plaintiff's grandfather in 1689 mortgaged 
the eſlate in the queſtion to Whiteheads; 
they afterwards mortgaged it to Cart 
wright and A aud their heirs for 
2001. who, to ſecute the intereſt, leaſed the 
eſtate to the plaintiff's father in June 1689, 
and to his aſſigns for five thouland years, 
at 121. a year rent for the three fuſt years, 
and 10]. a year rent for the remainder of 
the term; and if at three years end the 
2001, was paid, and intereſt, then the pre- 
miſes were to be reconveyed : receipts gle 
ven ſometimes for intereſt, and ſometimes 
for a rent- charge, the laſt in 1730; the 200), 
lent was charity money, directed to be laid 
out in the purchaſe of lands in fee, and 
the rents to be applicd for cloathing twen- 
ty-four needy houſekeepers. In 1738 the 
plaintiff gave notice he would py the mo- 
ney, but the defendant refuſed to take it, 
and inſiſted it was an abſolute purchaſe, 
and ſo de-reed by the maſter of the Rolls; 
and on an ne Sc lord Hardwicke being 
of the ſame opinion, affir med the 2 
| 49 
Where a mortgagee by agreement, either in 
the mortgage deed, or a ſeparate one, fet- 
ters the redemption, with a fraudulent de- 
ſign to get the eſtate, it will not avail 495 
In common mortgages the want of a cove- 
nant for repayment of the morigage- mo. 
ney is no bar to a redemption 49 
Where a mortgagee bas been in pry 
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bf the rents and profits for a conſiderable 
time, the court will nat decree a redemp- 
tion, as it would be making him a bailiff 


to the mortgagor a 496 


” 6 


Ne exeat Regno. 


XI: motion to prevent the defendant's 
ing out of the kingdom till he has 

t in his anſwer, the court ordered he 
ſhould give ſecurity to abide by the decree 
that ſhall be made at the hearing 66 
There is no inſtance of a Ne exeat Regno be- 
ing granted, where it is not a mere equita- 
ble demand, except where a wife ſued in 
a Spiritual court for alimony, and the huſ- 
band threatened to leave the kingdom: 
and to aid that court, and out of compal- 
on to her, it was granted 210 


New Trial. 


The court will not grant a new trial upon a 
fuggeſtion that the party was not apptized 
of a particular evidence, and therefore not 
prepared to give an anſwer 319 

A Aifiin&tion was taken formerly between 
trials at bar and at niſi prius; but in the 
caſe of the Queen and the Bailiffs and Bur- 
geſſes of Bewdley, eleven judges againſt one 
determined a new trial ought to be granted 

329 

The intent of directing iſſues here is only to 
inform the conſcience of the court, and 
therefore not tied down io the ſame ſtrict- 
neſs of verdicts as courts of common law 

320 

A notice to the defendant before the trial, 
that the plaintiff will prove a perſon to be 
abroad, though it does not point out the 
particular place where, is ſuffic ient for the 
defendant to be prepared to encounter this 
evidetice g20 

Where there ate two trials, and the laſt was 
at the bar, the court lays more weight on 
this, from the ſolemnity of it and the 
wy of the examination, becauſe the rea- 

for directing a trial at bar is in order 
ta that 378 

An ofiginal motion myſt be made for a new 
trial, and the court will not anſwer a pe- 
tition for it, where the cauſe comes on 
upon the equity reſerved _ 378 


Next of kin, See title Erecu- 
to under the diviſion where he 


—_ 


_—_ 


thall be only a Truſtee, Per- 


ſonal Eſtate; 


6. a brewer had iſſue by his firſt wife Eliza- 
beth, who married without his conſent to 


| 


Mr. Burnaby, and by his ſecond a daugh- 
ter named Frances; and having a conſi. 
derable real and perſonal eſtate, by his will 
gave the reſidue of his perſonal eſtate to 
any ſon he ſKould have by his wife, at 
twenty-one; and if no ſon, then to his 
daughter Frances at twehty-one, or mar- 
riage; but if ſhe died before either, then 
if his daughter Elizabeth ſhould have a 
ſon, he bequeathed the ſaid reſidue to ſuch 
ſon as ſhould attain twenty. one; and if ſhe 
had no ſon, then he gave ſaid reſidue to the 
defendant Ekins, ſubje& to the payment of 
4000l. to the daughter of his daughter 
Elizabeth 


alſo, an infant, and the plaintiff being inti- 
war Fogg of age, to the reſidue, brought 
is bi 7 
The queſtion was, whether the FI. 4 
the reſidue of G,'s perſonal eſtate, from 
the death of Frances his daughter to the 
time it will veſt in his grandſon, muſt be 
accumulated, or whether it is an intereſt 
undiſpoſed of, and goes to the next of kin 
of the teſtator ? Lord Hardwicke was of 
opinion that the intereſt muſt accumulate, 
and is a part of the reſidue, till the deviſs 
to the grandſon veſts 473 
Though not at law, yet in this court a man 
may die partly teſtate, and partly inteſtate; 
but when a whole reſidue is given, it is a 
contradiction to ſay any part of that eſtate is 
undiſpoſed , 475 
If a perſonal eſtate is increaſed by any event 
after the teſtator's death, it is patt of the 
reſidue, and will paſs as ſuch, and ſo will 
the intereſt of that reſidue, for that intereſt 
is aſſets, and part of the eſtate 476 


Nonſuit. See titles Trial, 
New Trial; 


If there is evidence a plaintiff is not appri« 
zed of, he may ſuffer a nonſuit; and on 
his coming back to, this court for new di- 
rections, they would have ordered another 
iflue at law, notwithſtanding the nonſuit 

322 


Note of Hand, See title Ba- 
ron and Feme. 


The indorſee of à note may recover againſt 
an indor ſot, tho' the original drawer was 
an inſant 182 

Though former indorſees might not pay a 
valuable conſideration, yet if the laſt in- 
dorſee gave money for it, it is as to him a 
good note 132 


5 C 2 Notice, 


The teſtator died, and his daughtet Ha 
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| Notice, See titles ee 


and the diviſion Tender o 
2 4 thereon, and Ke⸗ 
iter Ac. 


A bill brought to redeem againſt the defen- - 


dant, who had notice of the plainufF's ti- 
tle, but bought of the marquis of Whar- 
ton, who had no notice; the objection al- 
lowed for not bringing the repreſentative 
of the marquis before the court, or other- 
wiſe the puiſne purchaſer would be de- 
prived of that * 5 139 
A — — with notice himſelf, from a E 
ä who bought without notice, may ſhel- 
ter himſelf under the firſt purchaſe 242 
Where by a tranſaction foreign to the buſi- 
neſs. in hand, a council or attorney em- 
ployed to look over a title has notice, this 
ſhall not affect the purchaſer 242 
Denying notice of the plaintiff's title at the 
time of the execution of the deed or pay- 


ment of the conſideration money, is not 


ſufficient 5 you mult ſwcar you had no 
notice at or before the execution 397 


Nuſance. See title Atquieſtente. 


os Dath. 2 
See titles Affidavit and Evidence. 


- QUAKER cannot be admitted to ex- 
hibit articles of the peace againſt her 
huſband, upon her affirmation, as it is in 
nature of a criminal proſecution 70 
In the caſe of articles of the peace, where 
the party complained of is not in court, 
an attachment for a breach of the- peace 
goes on the oath of complainant only 70 
The ſteward of a court ſwearing he never 
heard of an agreement between perſons at 
or before the ſurrender of the copyhold 

| eftate, is an evaſion, and a negative preg- 
nant that he heard of it after 100 


@wers. See titles Defendant, 
_. Colts, Bill, Anſwer, 


An order for a cauſe to ſtand over indefinite- 
ly, does not imply that it is put off only 
to the next term 2 


A repreſentative of a perfon who had obs |. 


tained an order to tax a bill, can revive it 
only on the ſame terms, the undertaking * 
to pay | 11 
To bring a defendant into contempt on an 
order of taxation, you muſt have a copy 


of the bill at his houſe. and the report of 


is ſet down on bill and anſw 
it is ſo ſet down after — 1 2 
| . , \ pli- 
tion, it ſhall be diſcretionary in the co 
for.the future to diſmiſs with forty Chillin 5 
coſta, or coſts” to be taxcd, or with 4 
coſts; and an order for this purpoſe di- 
rected to be fixed in the Regilter's office 
The parties intereſted in an order for t — 
pointment of « receiver, take upon them 
to print it, with a recital of the material 
facts in the cauſe relevant to the order aud 
to diſperſe it among the tenants : ſoms 
other parties infiſted this was a contem 
of the court. Lord Hardwicke held it vo 
be no contempt; but ſaid, at the ſame 
time, he did not approve of ſuch practice 
As the manner of drawing orders here by af 
long ſtanding, lord Hardwicke ſaid, be 
would not alter the courſe of them, but 
wiſhed they were framed with the ſame 
ſimplicity as orders made by the courts of 
common law 489 


Outlawry. 


There can be no judgment in chief at com- 
mon law upon a default, cither for want 
of appearance, or for want of pleading; 
but after. a ſeizure oo a capias utlagatum, 
the remedy lies in a court of revenue 23 

A cuſtodium is the poſſeſſion of lands be- 
longing to an outlaw, granted to the plain. 
tiff by the court of Exchequer in Ireland 


EE 


— 


Papiſt. 

„ yo ſtatute of the 22th of queen Ann 
does not in the caſe of a papiſt make 

the whole truſt void, but — the term 
upon an avoidance of a living which is 
veſted. in the univerſities 157 
A conviQtion of @ recuſancy cannot be given 
in evidence againſt a third perſon under 11 

& 2x2 W. & M. againſt papiſts, but you 
muſt prove the 4 98 65 
The plaintiſt, whilſt a papiſt, aſi an ad- 
vowſon to the defendant for the term of 
ninety-nine years, and having conformed, 
has brought his bill for a re-aſſignment of 
the term, ſuggeſting he had only aſſigued 
it for himſelf in truſt, and to avoid the 
. penalties of the ſtatute of g Jac. 1, and 1 
& M. 155 
The defendent pleaded the ſtatute of frauds 
and perjuries in bat to the diſcovery, but 
by his anſwer admitted, that the advow- 

| fon was aſſigned to him for the purpoſes 
charged by the bill 155 


the ſum at which the bill is taxed 11 
Ia regard to diſmiſſing bills where the cau : 


Lord Hardwicke held, the plea muſt be over- 
ruled, 


2 ss x 


2 
= 


Pa 


being coupled with an anſwer which 
mou es; and was inclined to think, 
if the defendant had demurred to this part 
of the bill, ſuch a fraudulent conveyance 
yould, at the hearing, have been made 


abſolute againſt the grantor 155 & 156 


of 12 Ann. docs not, in the caſe ol a 
11. make the whole truſt void. but on- 
the turn upon an avoidance, which is 

' veſted in the univer ſities 157 
nils on their conformity are freed from 
any penalties they might other wiſe ſuſtain 
io leſpelt of their recuſane 1657 
ſhe proteſtant next of kin ats only intitled 
to the profits in caſe of deſcents; for in 
caſe of a purchaſe or grant by a papiſt, 
they are void by the ſtatute of 11 & 12 
W. 3. 210 


aphernalia, See Settle⸗ 
ment befo2c Marriage. 


nuſband by will diſpoſes of jewels which 
"- wife A "ofleſſed of in bis lifetime, 
bought partly with her own, and partly 
with bis money, to his brother, whom he 
made executor; the wife intitled to thoſe 
which are given to the brother as her pa- 
1 
A viſe, raphernalia, 
has been conſidered in the — of a cre- 
ditor, and having a lien upon real eſtate 78 
The value of the jewels makes no alteration 


79 
A wife has been admitted a creditor to the 
value of her paraphernalia upon a truſt- 
eltate for payment of debts 


jewels makes no alteration, where the wife 

worne them 2s ornaments of her per- 
ſon, whenever ſhe was dreſſed 79 
Where a buſband's perſoual eſtate is not ſuf- 
kcient to pay his debts, a Wife cannot ſet 
up any claim to jewels, rings, pictures, 
dreſſing-plate and other triakets, given her 

re marria 104 
Where there is no truſt on real eſtate for pay- 
ment of debts, a widow cannot come up- 
on it at all events, to be ſatisfied her para- 
phernalia 105 
The wife is not barred of her paraphernalia 
by a deviſe of the uſe of all houſchold 
gopds, furniture, plate, linen, &c. for life 


217 


Parol Agzeement. Sce Agree: 
ment Parol. 


Parol Evidence. See titles Evi⸗ 
dence, Decree, Will, Agee: 


79 
The huſband's having the poſſeſſion of the | 


2 


| 
| 


— 
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riage. | 


M. P. gave her real and perſonal eſtate 
the plaintiffs equally between them; 
and on the death of one of them, the 
whole eſtate to J. U. in tail; and for want 
of ſuch iſſue to R. U. in fee, with a few 
cunizry legacics; and charged ber real eſtate 
with the payment, if the perſonal eſtate 
ſhould not be ſufficient ; and by her will 
declared ſhe gave all the reſt and reſidue of 


her perſonal eſtate to her uncle L. C.'s 
three daughters 372 


The council for the refiduary legatee offering 
to read the parol evidence, of the atto 
Tho drew the will, that he had expre 
directions to give the perſonat eſtate to the 
three daughters of L.C. Lord Hardwicke 
ſaid, this was not à caſe where parol evi- 
dence can be read, tho“ there were ſome 
things here which might make a judge 
wiſh to admit it 372 

Courts of law and equity admit parol evi- 
dence in two caſes only, to aſcertain the 
perſon, where there are two of the ſame 
name, or where there has been a miſtake 
in a chriſtian or ſurname, and in reſulting 
truſts, — perſonal eſtate; as where 
an executor has a ſmall legacy, and the 
next of kin claim the refidue, there parol 
5 is admitted to aicertain who was to 

ave it 373 

Lord Hardwicke declared he was not ſatis- 
fied with lord Cowper's rule of admitting 
parol evidence in doubtful wills, and that 
Mr. juſtice Tracy, who aſſiſted lord Cow- 
per in the = caſe of Strode againit 
Ruſſel, in which there was an appeal to 
the Houſe of Lords, was, at firſt, of the 
ſame opinion with him, but on conſidera- 
tion, was clear the evidence could not be 
admitted; and this alteration in his judge 
ment was mentioned in the Houſe of — 


In the caſe of Selwin and Brown, lord n 
wicke ſaid, he was of opinion, that pa- 
rol evidence ought to have been admitted ; 
and that even lord Talbot, when he had 
heard the cauſe, had a remorſe of judg- 
ment at the ſame time he rej the 
patol evidence, but the Houſe of Lords 
refuſed it, as of moſt miſchievous conſe- 
quence, and atirmed the decree 374 

The teſtatrix's charging the real eſtate with 
the legacies, if the perſonal is not ſuffi- 
cient, ſhews her intention in one event 
totally to revoke the deviſe of the perional; 
and there being an alteration of her in- 


tention before ſhe fimſhes her will, the 


conſtruction is, ſhe has altered her in- 
tention throughout, and che plaintiff is not 
intitled 


| 
j 
| 


Parſon, See titles Divine Ser⸗ 


Where a mortgagee in fee has made an ab- 
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Intitled to any part of the perſonal eſtate, 
but the fefidue belongs to the three daugh- 
ters of Mr. L. C. and lord Hardwicke de- 
creed accordingly. © nl 


vice, Toleration. 


A parſon can neither preach, adminiſter the 
| ament, or celebrate marriage, without | 
a licence from the biſhop ; for the canons 
of 160g are expreſs as to that matter 499 
It is not neceſſary for a miniſter to have a 
licence from the biſhop of the dioceſe for 
. every particular caſe ; but he may ſuſpend 
him wholly where he is irregular, till he 
ſubmits to perform hisduty properly goo 


Parſonage. See title Pzeſenta- 
tion 


A rector may cut down timber for the re- 
irs of the parſonage houſe or chancel, 

ut not for any common purpoſe 217 
He is intitled to botes for repairing barns and 
outhouſes belonging to the parſonage 247 


Parties, See Statute of Fran: 
dulent Deviſles. See titles Al⸗ 
ſets, Courts of Law, Let: 
ters, Acquielcence, | 


At law, if you join the heir and executor in 
an action, they may demur ; otherwiſe in 
equity, for every perſon muſt be a party 
who is neceſſarily fo | * 

Where the repreſentation is conteſting in the 
ſpiritual court, a bill may be brought ſor 
a diſcovery of aſſets againſt the heir, with · 
out making an adminiſtrator a patty 31 

A perſon who has a legal intereſt, need not 
in every caſe be a party, where the whole 
equitable intereſt is aſſigned over 235 


| 


— 


þ 


ſolute conveyance, ' with ſeveral, limita- 
tions and remainders over, if a perſon 
brings a bill to redeem, he muſt make at 
leaſt the ' firſt tenant in tail a party, or 
otherwiſe the decree for a redemption can- 
not be complete 237 
If at the hearing, a plaintiff waives the re- 
lief he prays againſt a particular perſon, 
the objeQtion for want of his being a party 
will have no weight 296 
On a bill for an account of fees, to eſtabliſh 
a right, you mult have all perſons betore 
the court who have any pretence to a 
right; for they will be bound by a decree 
here; otherwiſe as to a judgment at law, 
which will not- bind the right of a third 
perſon 296 
In equity you may take exceptions for want 
of parties, at the hearing of the cauſe or 


ä 


ment at law r 

metits + Aer you have gone upob the 
Where a party in the firſt cauſe p10 
a great number of witneſſcs 8 — 
articular point, the court will never N 
er him in a ſecond to conttadict wh D 
attetnpted to prove in the firſt, as it u 
N rily . per ju Fr 

ere one party lets up a title j 
with the title 4 up by another, than 
fails in his own claim, yet he may 1 b 
to have a right to ſomethin = 
other's claim, and in that wr the . 
will not deprive hini of it 1 


333 
Partners and Partnerchiy. 
5 See Attount. * 


Items in a partnerſhip account, relating to 
the particular intereſt of a book Keeper 
will not be ſupported in this court | 9 

Where one partner is out of the kingdom 
the partner who is before the court ſhall 
pay the whole of the joint demand $10 


Perſonal Eſtate, See titles Bg: 
ron and Feme, Real Eſtate, 
WWows. | 


A teſtator gives his only daughter the ſum of 
3000l. at her age of 28, or mariiage, and 
directs truſtees to levy and raiſe by mon- 
gage or ſale of his lands, together with his 
perſonal eſtate, as much as will pay the 
goool, but that it ſhall not be raiſed till 
18, or marriage, out of the before-men- 
tioned eſtate, or land, that it may not be 
a debt on his perſonal eſtate. Lord Hard- 
wicke held that the perſonal eltate was 
excepted, and that the goool. is a charge 
on the real eſtate 57 

Perſonal eſtate is the natural and proper 
funds for the —— of debts, unleſs 

$ 


there are expreſs words to exempt it #5 pl 
Where real eſtate is expreſsly deviſed for a1 
ayment of debts, the perſonal is exempi· . ut, 


ed; but if the real is not fufficient, the 
perſonal muſt be applied 79 
A teſtator ſays, As to the reſt and reſidue of 
his lands, tenements and hereditaments, his 
will is, that the annnal profits ſhallbe equal- 
1y divided between R. and S. and nothing 
ſaid about the perſonal eſtate, By all the 
rules of grammar as well as law, the words 

© reſt and reſidueꝰ muſt relate to ſomething 
that went before, and where the teſtator 
calls it by the name of real eſtate, can 
never be ſaid to affect his perſonal 168 
A limitation over of perſonal eſtate after the 
death of the firſt taker without iſſue, | 
generally void © 4. 
Courts of equity will carry the limitation 


demur, but you cannot plead it in abate- 


| a perſonal chattcl, os truſt of it 9 


the ther than the judges have done in the caſe 
$10 of legal limitations of terms for years 312 
ned "aterial difference between the profits of 
h a * real and perſonal eſtate; rents never can 
ſuf. hecome part of the perſona] eſtate, but the 
it he kts of the. perſonal eſtate are the eſtate | 
* elk. In the caſe of real eſtates, the thing 
$31 itſelf is not diſpoſed of, but deſcends till 
ltent the contingency happens: erſonal eſtate 
h he ” neither Je end, or goes to the next of kin, 
pear but is veſted in the ezecutor 476 
* Where truſtees haye a power of ſelling real 


eſtate and turning it into money, or keep- 


533 jog it in land by their qption, it will be 
ip; ſubje& to the ſame, truſt as the perſonal 

eſtate is applied to, whether fold or kept 

az real eſtate h 6362 
g to 3, who was indebted to the plaintiff and 
per, others on bond, and ſeiſed in fee of lands 
159 in Lincolnſhire and two other counties, 
om, and alſo poſſeſſed of perſonal eſtate, wills, 
hall that all his eſtate in the county of Lincoln, 
$10 or- a ſufficient part, be ſold as foon ag his 
, executrixes conveniently can, for the pay 
Ml: ment of bis lawful debts aud legacies and 


funeral, then gives ſeveral ſpecific legacies 
and a picture and prints to E. M. and ap- 

ints E. M. and D. M. joint executrixes: 
— after making his will, he adds 
theſe words to it, I give to them all my 
perſonal eſtate not herein before deviſed, 
and then executed it over again in the pre- 
ſence of three witneſſes, whoſe names ap- 
E under it, The perſonal eſtate under 


en- 's will paſſed as a ſpeciſic legacy to the 
be executrixes, and ſhall not be applied in 
d- exoneration of the real eſtate 624 


Though a real eitate be deviſcd to be ſold, 
yet if a teſtator has done nothing to 
exempt the perſonal, it ſhall be primarily 
liable 625 
The rule is, perſonal eſtate ſhall be firſt ap 
plied, unleſs there are expreſs words, or 
a plain intention of the teſtator to exempt 


pt u, or to give it as a ſpecific legacy 6235 
the 
2" Plantations, See title Colo: 


nies, 


ea. See titles Account, De- 
kendant, Decree, Rule, A- 
ward, Notice, Alien, Courts 
of Law, Special Pleadings. 


A plea of a bill for the ſame matter over-rul- 
ed, where the laſt was brought by the plain- 
tail in a different right from what the for- 
mer was 44 

A plea may be good for part, and over-ruled 
r part, but a demurrer muſt be good 
ſot the whole, or void fog the whole 44 


| 


| 


| 


A plea for not bringi 
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the repreſentatives of 


the perſonal eſtate before the court allowed, 
tho” ſuſpected to be put in for delay merely 
1 


A plea muſt firſt be removed out of the Ta 


before a plaintiff can have an injunction 
to ſtay proccedings at law 113 
A plea of a bare title only, without ſetting 
orth any conſideration, will not protect a 
defendant from giving an anſwer to the 
title ſet up by the plaintiff 241 
Where there is a plea which covers too much, 
it may ſtand for part and be over-ruled for 
part j otherwiſe as to a demurrer 28 
The defendant pleaded likewiſe a fine an 
non-claim, in bar of the title ſet up by 
the plaintiff ; lord Hardwicke over-ruled 
it, becauſe the pendency of the ſuit here, 
ay it was a proper matter of equity, har 
prevented the running of the fine 389 
No exception can be taken to an anſwer 
whilſt a plea is depending, for that muſt 
firſt be removed out of the wa 390 
On a plea of a purchaſe for a valuable con- 
fideration without notice of the plaintiff's 
title, it is ſufficient to aver, that the per- 
ſon who conveycd was ſeiſed, or pretend- 
ed to be ſeiſed, when he executed the 
purchaſe deeds; but where a purchaſer 
lets up a fine and non-claim as a bar, be 
mult aver that the {eller was actualy ſeiſed 
630 
A purchaſer's denying notice at or before 
the execution of 4a deeds is not ſufficient 3 
he muſt aver that he had none at or before 
the payment of the money 630 


Poztions oz Pyoviſions fo2 
Children. See Maintenance, 
ſee Legacies oz Poztions vel- 
ted, under title Legacy; ſee 
Truſt fo2 raiſing Poztiong 
and payment of Debts under 
title (Cruſt, Satisfaction, veſ- 
ted Intereſt, Statute of II- 
mitations, Baron and Feme, 


Ever fince the caſe of Pawlet verſus Pawlet 
it has been the rule, that where there is a 
portion to be raiſed out of land, if the 
perſon dies before the day of payment 
comes, it fiaks for the benefit of the heir 

131 

A reaſonable diſtinction may be made from 
that caſe, between a time of payment that 
appears to have been derived from the cir- 
cumſtances of the perſon, and from the cir- 
cumſtances of the fund 132 

It is probable there may be ſome common 

' lawyers who do not know, if a portion 4 

| | charge 


* 
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on land, that it will fink in the in- 
dies belore time 
of Po 132 
J. C. by will created a term of 100 years, in 

truſt out of the rents or by mort to 
raiſe portions of 100]. for each of the 
daughters of his fon T. C. payble at 18, 


or day of marriage, and 61. a year for their 
their h te portions 


eharged 
heritance, if the perſon 


maintenance til 
became payable, with a proviſo that his 
ſon T. C. may make a jointure of all or 
any part of the premiſes, and alſo a proviſo 
that in caſe ſuch perſon, who ſhall be next 
ju remainder expectant on the term of 100 
years, ſhall pay to the daughters of T. C. 
Their portions of 1001. before or after the 
ſame are due, then the term of 100 years 
to ceaſe, T. C. had two daughters but no 
ſon, and left a widow who had a jointure 
of the whole premiſes; E. C. the grandſon 
of the teſtator by his ſecond ſon, is become 
tenant in tail under the will. G. H. the 
daughter of T. C. who married 18 years 
ago, brought the bill to have her portion 
raiſed immediately 354 
The portions cannot be raifed in the lifetime 
of the jointreſs ſo as to affect her ; for when 
T. C. executed the power, the eſtate aroſe 
out of the will of J. C. and is precedent to 
the 100 years term 354 
court in modern caſes have thought it 
hard to raiſe daughters portions in the fa- 
ther's lifetime, and therefore have refuſed 
to do it: in ſtill more modern ca ſes where 
the portion was large, the court have re- 
fuſed it, in favour of the remainder _ 

| 35 
- Conveyancers now ore grown ſo cautious as 
to inſert negative words, to prevent por- 
tions being raiſed in à father and mother's 
lifetime 357 
The maintenance here is a preſent charge up- 
N the eſtate, and is not poſtponed till at- 
ter the term comes into eſlion, fo that 
maintenance runs on till then; and no 


barm can ariſe from mortgaging the re- 


verſion, as the arrears mult be ſatisfied 
the moment the term comes into poſſeſſion 


357 
The deſendant eannot tedeem the 


| mz and 
exoneratc the eſtate, without paying intereſt 
-wel the portions from the time they __— 
| 3 

Where a huſband makes a voluntary lien 
ment of the wiſe's portion, the volunteer 
ſands in his place only; the ſame equity in 
regard to executors, and the ſame as allignees 

of bankrupts 20 
"Where a term for raifing portions is placed 
after an eſtate-tail, which ſhould have been 
peſore, this court will rectify the miſtake 


| 


ü 


| 


— 


| 


* father's eſtate, but may alſo 


La 


C2 | 


Portion not only implies a fortune 


of | 
the wife brings with lo relate to v 
anſwers to — — in orb ar 


Power and Exetutian th , 
See titles Kin -—  Jeredl 
ture, Taxes. n. Jo 


A huſband by marriage articles 
had a power to diſpoſe of * — 
intereſt in an eſtate, in ſuch proportio 
he ſhould think fit among the lac cf. 
marriage ; he by will delegates it to b 

wife, to diſpoſe of in fuch ſhares as 
pleaſes between his ſon and daughter Th 
is like a power of attorney, and not tran 

miſhble to a third perſon, but could 
exccuted by the huſband only 
G. W. having a power to charge his wife 
eſtate with 20001, gives by bis will 500 
apiece to his two ſiſters, and dies in de 
to the plaintiffs: conſidered as the perſona 
eftate of G. W, and where there is a gene 
ral power reſerved to a perſon for {uc 
uſes as he ſhall appoint ; this makes it hi 
abſolute eſtate, and gives him ſuch a de 


minion over it as will ſubje& it to his debt 


* 


1 
Though a power to diſpoſe by appointne 
of a reverſion in fee be not made uſe off 
yet it ſhall be aſſets to ſatisfy ſpecialty cre 
ditors 17 
A power in truſtees of raiſing portions b 
rents, or by mortgage, is no reaſon fo 
poſtponing the raiſing, in ocder that the 
may make their election 333 
Where there is a power of charging lane 
with a greſs ſum, it imports — court 


A wife in caſe ſhe ſurvived her huſband, — 
there were no younger children, had 
power of diſpoſing of 4oool. by deed o 
will executed in the preſence of three wit 
neſſes; and this ſum was a charge on thi 

real eſtate of the huſband. Before her { 
cond marriage, ſhe, by articles executed it 
the preſence of two witneſſes only, appoint 
ed 20001. out of the 4oool. to be for the 
uſe of her intended huſband ; the remain 
ing 20001, ſhe diſpoſes of by will, but do 
not execute it in preſence of three witnel 
ſes. Lord Hardwicke held, that the arti 
cles were a good appointment of the 2000 
for the benefit of her ſecond huſband 4: 

Though the appointment here wes 1haccu 

rately expreſied, and in an informal myo 

ner, yet bcing executed for a valuable con 

Gderation, this court will ſupply the dee 

413 


The will under which the 2000. is given be 
ing a voluntary diſpolition, as 1 wy 


- 


« + % 


purſued the power, by being executed in 
the preſence of three witneſſes, is a void 
zopointment, and (inks into real eſtate 415 

Whoever takes under a power, takes from 
' the grantor, not from the power itſelf 565 


power of Kevocation, See Re- 
| vocation, 


Poſſibility. 


ity, notwithſtanding a doubt of lord 
. in the eſtate * Jacobſon verſus 
Williams, 1 P. W. g82. it is now oy 
well known that a poſſibility may be bot 
releaſed and aſſigned _ 
Where cither real or perſonal eſtate is given 
upon a contingency, and that contingency 
does not take effect in the lifetime of the 
firſt deviſee, yet, if real, his heir, if per ſo- 
nal, his executor, will be intitled 621 


Poſſeſſion, | See title Statute of 
Limitations. 


Courts of law as well as courts of equity will 
make a ſtrong preſumption in favour of a 


poſſeſſion of 21 years 67 


Pꝛelentation to a Church oz 
Chapel. 


Where there are ſeveral ceſtuy que truſts of a 
preſentation, and they do not all agree, 
there can be no nomination, So in the 
caſe of jointenants before ſeverance, they 
muſt all agree or no act can be done 483 
Where there are parceners in an advowſon, 
who cannot agree in one perſon, the court 
will direct them to draw lots who ſhall 
have the firſt preſentation 483 


Punts and Engzavings. See 
title Statutes. 


Poteſg. See titles Contempt, 
nkants, Attachment, De⸗ 


Where an attachment has iſſued againſt a per- 
ſon, and the ſheriff takes a bail- bond for his 
appearance, and delivers it to the plaintiit, 
the court will diſcharge a rule made upon 
the ſheriff to ſhew cauſe why he does not 
bring in the body; for the plaintiff is not 
without remedy ; as he may move on a 
cepi corpus returned for a meſſenger to the 
county where the perſon lives 507 


Pꝛochein Amy. See Jnfant. 


Purchaſe, Purchaſer, Pur: 
An 128 titles A⸗ 


Neement, Statute of Fraud 
Vo. II, | 


\ 


N 


— 
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and Perjuries, Guardian, 


Mortgage, Fines, Father 
and Son, Plea. 


Where a purchaſer has given a full value for 
an eſtate, the miſtake or ignorance of ſome 
of the parties to a conveyance of their claim 
under a marriage ſettlement ſhall not turn 
to the prejudice of a fair purchaſer 8 
In a grant of an eſtate by the crown, there 
was a reſervation of all royal mines ; the 
defendant agreed to purchaſe this eſtate of 
the plaintiff, but refuſing afterwards to com- 
plete his purchaſe,the bill is brought to carry 
the agreement into execution; on a refer- 
ence to a maſter, he reported it was pro- 
bable there are ſuch mines, and therefore 
the plaintiff cannot make a good title 19 
On exceptions to the report, the court allow- 
ed them, and ſaid as there never had been 
an exertion of this right in the crown in a 
ſingle inſtance ſince the grant, and no pof- 
bility there ever will, it would be of miſ- 
chievous conſequence to admit it to be an 
objection to a title 19 
T. S. deviſes all his real and perfonal eſtate 
to G. his heirs, &c. charged with the pay- 
ment of his debts ; the plaintiffs, who are 
bond-creditors, never aſked for their prin- 
cipal, but received their intereſt regularly 
for 16 years of G. the executor, who dut- 
ing this interval made ſeveral les of the 
teltator's eſtate ; it was held by the maſter 
of the. Rolls, that the bill brought by the 
bond-creditors ſhall be diſmiſſed, and a pure 
chaſer ſhall not be diſturbed after a quiet 
poſſeſſion of 16 years 3 
A ſettlement, tho' made after marriage, yet 
being in conſideration of a portion that 
was paid at the time, canngt be impeached 
by ſubſequent croditors 479 
Where a purchaſer has an advantage by the 
dropping in of lives, the court Will direct 
an inquiry, what intereſt was proper to be 
paid by him on that account 48 
The dropping in of lives on eſtates in the welt 
of England is not conſidered as accidental, 
but as part of the annual profits of eſtates 490 
If the purchaſer under a private contract does 
not pay the purchaſe-money at a time fixed, 
he will be chargeable with intereſt as he 
muſt bear any loſs; fo will he be intitled to 
any profits that ariſe from the eſtate 490 
A purchaſer made an objection to a title for 
want of a deed, which had been inrolled 
at a publick office, but could not be found; 
a copy of it taken in 1632, atteſted to be 
a true one by five witneſſes, produced in 
court ; lord Hardwicke was of opinion this 
would have been ſufficient, even without 
an atteſtation 541 
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Real Eſtate, See titles Perſo: 
nal, Debts. 


HERE money is given to be laid 
out in lands, and when bought to 
ſettled on fuch and ſuch perfons, on a 
bill brought here the court is to direct a 
purchaſe, and the profits of the money to 
as the land ſelf, till purchaſed 369 
re there is a direction by a will to pur- 
chaſe a particular eſtate, which is aſter- 
wards ſwallowed up by an inundation, the 
fo deviſed ſhall not go to an execu- 
tor, but as the rents would have done 

| _ when the land was purchafed 3 
Antiently they were ſo tender of land 
eſtates, that the ſheriff could not even in 
caſes of the crown extend the lands of the 
debtor if his chattles were deficient, and 
fo could be made appear to the fheriff 435 
Where real eſtate is given to a deviſee of 


| — the Bent of debis, * 
Keeeiver. See Statute of Li: 


mitations. 

The court has not a jurifdiftion to appoint a 
receiver unleſs a cauſe be depending 315 

The caſe of idiots and lunaticks has been in- 
ſiſted on as a fimilar caſe; but the juriſ- 
dition which the court exerciſes with 
reſpeR to them, is a particular one, and 
therefore not like the preſent 315 


Kerognizanee See under title 


Securities, &c. 


Recovery, See titles Common 
— Eſtates in Fee- 
ra 


Redemption, See title Mozt⸗ 
WS: gage. 
Regiſter Act. 


The plaintiff, a judgment creditor, upon an 
eſtate in Middleſex, prays to be let in upon 
it preferably to the defendant, a mortgagee 
of the ſame eſtate, on a ſuggeſtion he had 
nceice of the judgment before the mort- 
gage was executed. The judgment was 
entered on the 12th of March 1733, but 
not regiſtered till the 12th of June 2735; 
the mertgage was made the 24th of May, 
1735, and regiſtered June a, 1735. There 
being only a defendant's confeſhon of no- 
tice proved, in dire@ contradiction to his 
anſwer, and contrary to a politive act of 


* 


to poſtpone the defendant's ; 
| ſhould be diſmiſſed with cofly 6 


The regilter act is notice to every 5 
the meaning of it was to a 4 7 
| _ of —— 4 not notice 8 
t is only in cafes of fraud this 
| broke in upon the act, though — 
brance was regiſtered before another 2 a 
Apparent fraud, or clear notice, would — 
Proper —— of relief, but ſuſpicion of 
notice, though a ſtrong one, will not juſti- 


fy the court in breaking in upon an at of 
parliament | 276 


Rehearing, 
A cauſe on 2 rebearing mult be opened u 


| acaſe $9 
Lord Hardwicke thought a defendant making 
a uſual depoſit on petition for a rehearing 
Vase great hardſhip on a plaintiff, and not 
an adequate compenſation 138 
| You muſt make a decree complete againit x 
| defendant, though he bas made a Gefaule, 
before you can petition for a rehearing 15% 
Reſtraint on Marriage. dee 
title Marriage. 

A term for years created in a marriage ſet. 
tlement to pay, if one child 6000l. if two 
6000l. to be equally divided, and if three 
or more 8$00ol. to be cqually divided, 
and to be paid at twenty-one, or marri- 
gage, provided if of the younger chil- 
| dren ſhould marry in the father's lifetime 
without his raok? toy and after his death 
without <confent of the mother, fuch 


»„— 


child ſhould forfeit his or her ſaid intended 
portion, to be diſtributed amongſt the reſt 
at the age of twenty-one, or marriage, 
with fuch conſent ; with a ſurther proviſo, 
that 3f any ſuch child ſhould marry with- 
out fuch conſent, or die before twenty-one, 
or marriage, with eonfent, the portion to 
be divided amongſt the furvivors at twenty- 
one, or marriage, with conſent, Frances, 
one of the daughters, married with Mr. 
Ben without the mother's conſent; 
and in the cauſe before lord Talbot be 
declared, ſhe was not intitled to any ſhare 
of the 800ol. another daughter died after 
the dectee before twenty-one, whereupon 
Mr. Bendyſh in the right of his wife, who 
is ewenty-one, applied for her diſtributive 
ſhare her ſiſter's contingent portion. 
Lord Hardwicke was of opinion the words 
under the marriage ſettlement, * ſuch 
child as. married without the father's con · 
ſent ſhould forfeit her;faid intended por- 
tion,” extended to the whole intereſt each 
child might expect under the ſettlement, 


* parliament made to prevent perjury ; lord 


Hardwicke decreed, fo for as the bill ſecks 


— 


whether certain or contingent 5% 


Revo- 
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Rebotation. See under title 
Will, Revocation of a Will, 
and under titles Eſtate, Leaſe 


_ fo Years. 


Rule. See titles Bill, Decree, 
mepoſitions, Appeals, Cale, 
Executoz, Defendant, Court 
of Chancery, Jnſanity, Par⸗ 


ties, Demurrer, Plea, (Urit 


of Scire facias. 


Nice diſtinctions in caſes are to be avoided, 
for the more general a rule is, the better 41 
General rules ought to prevail, though in the 
caſe of creditors themſelves 43 
It is not a general rule to ſet aſide every pur- 
chaſe made by a truſtee of a part, or of 
the whole of a won eſtate, but muſt de- 
d upon circumſtances 
2 eſtabliſned rule now, that if - 
ele& to proceed at law on coming in of 
the anſwer, your ſuit here muſt be diſmiſ- 
ſed, but on dropping that part of the bill 
which prayed relief, the court allowed the 
plaintiff to proceed at law 8; 
Where debts and legacies are by a will di- 
rected to be raiſed by rents and profits, or 
by leaſing or mortgaging of the land; this 
reſtrains it merely to a payment out of 
rents, and the court cannot decree a ſale 10; 
Lord Hardwicke recommended it to the par- 
ties to apply for a private act of parlia- 
ment to obtain a ſale of the teſtator's real 
eſtates 106 
Where there is a diſpute as to boundaries, or 
ny of poſſeſſion, a defendant muſt ſet 
forth how he is intitled 112 
A party who is at liberty to ſurcharge and fal- 
but mult tak ead vantage of errors in law 113 
You may at the bar pray a particular relief, 
though by your bil you have prayed a ge- 
neral one 141 
Whoever comes here for an account of rents 
and profits, prays adiſcovery as incident to 
it, and for that reaſon a defendant cannot 
demur and plead to the ſame matter 282 
A co-defendant's admiſſion to the advantage 
of the plaintiff, will not make his caſe 
better 333 
Where in a criminal proſecution the priſoner 


to 2 his chatacter enters into par- 


_ ticular to ſupport it, the proſecutor 
may likewiſeexamine to particular facts 339; 
here the general life or converſation is in 
iTue, the perſon muſt be prepared to inva- 
lidate that evidence, otherwiſe where it 
comes in collaterally 840 

b- 


If the plaimift.produces the order for a 


u not merely confined to errors in fact, 


| 


| 


peena to rejoin, and an affidavit of ſome 
of the partics being out of the kingdom, 
the court will not diſmiſs his bill for want 
of proſecution 60 
Though a bill has been diſmiſſed for want © 
ſuch order and afhdavit, yet upon produ- 
cing them afterwards, and payment of 
colts out of purſe, the court will retain it 


60 
On motion to retain the bill, the plainciff 
muſt ſhew that the order for the ſubpœnpa 
to rejoin was dated before the notice to 
diſmiſs 604 


Satisfaction. See titles Truſts 


fo2 raiſing Daughters Pozti⸗ 
ons, &c. and Payment of 
Debts, Legacy, Potions, 
Ademption, Conveyances. 


IVE hundred pounds given in a teſta- 
tor's lifetime, is a fatisfaftion for the 
ſame ſum left in his will 48 
Where a leſs ſum 1s given under a will than 
under a ſettlement, it is not a ſatisſaction of 
a greater 58 
Though it is a rule, that a legacy greater, or 
as great as the debt, ſhall be takea to be 
" Erialaction, yet where there is a pre- 
ſumption the teſtator's intention was 
otherwiſe, the court in late caſes have Teant 
againſt the rule ſo far as to hold it not to 
be a ſatisfaction 301 
By a conveyance on the igth and goth of 
February 1694, made on the ſecond mar- 
riage of William lord Eland, eldeſt ſon 
of George marquis of Halifax with lady 
Mary Finch, there was a term of five 
bundied years created, charged on all the 
lands in Nottinghamſhire and Yorkſhire 
comprized in the marriage ſettlement, in 
truſt that in caſe there ſhould be a failure 
of iſſue male of this marriage, the truſtees 
after the commencement thereof ſhould 
raiſe if but one daughter 20,0001, if two 
or more 24,0001. equally to be paid to 
them at their «ge of ſixteem, or days of 
marriage; it more daughters than one, to 
have 2001. a-piece maintenance till twelve, 
and afterwards gool. per ann. to be paid at 
Michaclmas or Lady-day, which ſhould 
firſt happen after the commencement of the 
term; provided, or in caſe lands of inhe- 
ritance ſhall deſcend to the daughter from 
Lord Eland of as great value as the porti- 
ons, then the five hundred years term 
ſhall ceaſe 4 
Marquis George by a conveyance of the iſt 
and ad of March 1694, did in conſideration 
of his name and family, and to ſuppor 
the ſame, in caſe neither he nor his font 
5 Ds ſhould 
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mould leave any iſſue-male, ſettles the ſaid 

premiſes on fir George Saville for ninety- 
nine years, if he lived ſo long, and to his 

firſt and other ſons in tail-male, with ſeve- 

ral remainders over | 459 
Marquis George being likewiſe ſeiſed in tee 
© of ſeveral eſtates in other counties, and the 
reverſion in fee of divers manors on the 
death of the now marchioneſs dowager of 
Halifax, and of ſeveral fce-farm rents on 
the death of Catherine queen-dowager, 
made his will March the 17th, 1691, and 


thereby gave his houſe at Acton to his 


wife for life, and after her deceaſe to lord 
Eland and his heirs ; and ſhe ſays, As to 
all my lands not comprehended in the ſet- 
tlement made on my ſon's marriage, I give 
them to lord Eland and the heirs of his 
body, and for want of ſuch iſſue, to my 
daughter Stanhope 459 
Marquis George died without any other illue 
male than lord Eland, who proved the 
will, and being ſeiſed under the will as 
above, by leaſe and releaſe of the 19th and 
18th of May 1695, declared the uſes of 
a recovery of lands in the counties of 
Northampton, Derby, York, Nottingham, 
Middleſex and Surry, to be let to him and 
his heirs ; and by leaſe and relcaſe of the 
5th and 6th of July 1695, marquis Wil- 
ham ſettled the fame lands to himſelf for 
life, and after his deceaſe to the uſe of ſuch 
perſon and for ſuch eſtate, as he by any 
writing in-the preſence of three witneſles, 
or by his will tgned in the ſame manner, 
ſhould declare, &c. and in default of ſuch 
iſſue to his daughters and the heirs of their 
bodies; and in default of ſuch iſſue to lady 
Stanhope and the heirs of her body; and 
in default of ſuch iſſue, to the right heirs 
of marquis George for eyer 4 
Marquis William by a codicil dated 2oth of 
© Auguſt 1500, reciting the recovery, de- 
viſed all his faid lands to his executors for 
800 years, on truſt to raiſe, in caſe he had 
no ſon, the ſum of gol. a- piece additional 
portion for each of his 3 to be 
paid at 16, or marriage, and ſubject to the 
term, deviſed the ſaid lands to his firſt and 
other ſons in tail-male, and in default oi 
ſuch iſſue, to remain to ſuch uſe and for 
ſuch eſtate as are thereof declared by the 
releaſe of the 6th of July 1625 460 
On May the g1it 1700, marquis William died 
without any iſſue male, but by his firſt 
lady had iſſue lady Ann Bruce, and by 
his ſecond, lady Eſſex, lady Dorothy and 
lady Mary Saville | 460 
Sir George Saville, after marquis William's 
deceaſe, entered on the — in Notting 
hamſhire and Yorkſhire, and received the 
Tents due at Michalmas 1700, and has ever 


ſince paid the maintenance of marquis 
William's three daughters, till the Lady- 
day next before they arrived at their ages 
of ſixteen years 458 
Mr. juſtice Tracy held that the lands of whith 
Wilham marquis of Halifax was ſeiſed in 
fee, and deviſed to his daughters in tail, 
were not ſuch an eſtate of inheritance as 
will be a ſatisfaction of the portions for 
his daughters by the ſecond wife, becauſe 
they claim theſe lands by purchaſe, and 
the proviſo in the marriage ſettlement re. 
ſtrains the ſatisfaction, to lands coming to 
the daughters by deſcent from their father 


The valuation of the lands deſcending We 
daughters from their father, muſt be made 
3 to the value of the lands at the 
time of the deſcent ; for till the valuation 
made, it eannot be known whether they are 
a full or a partial ſatisfaction 461 

The lands deſcended from marquis William 
to his daughter in tail, are not ſuch an 
eſtate of inheritance as is within the mean- 
ing of the proviſo ; for ſuch an inheritance 
was E as is of certain value, an 
eſtate of inheritance in fee-hmple 452 

The reverſion in tail expectant on the deaths 
of lady dowager Halifax, and the ae 
queen dowager, are not ſuch eſtates of in- 
heritance deſcended from marquis Wil- 
liam as are within the intent of the pro- 
viſo 463 

Lord chief juſtice Pratt, fir Joſeph Jekyll, 
and lord chief jultice King, delivered their 
opinion 1n court, which agreed with Mr, 
juſtice Tracy's, and lord Macclesfield con- 
curring, gave judgment accordingly 464 

In moſt _ a father will be preſumed to 
have paid the debt he owes a daughter, 
when in his lifetime he gives her a greater 
ſum than he owed her , 5282 


Scandal and Impertinente. 
ee Depolitions., 


Seturities, Judgments, Sta⸗ 
tutes and Kecognizance. See 
titles Bonds, Intumbzances, 
and Moztgages. | 

None but a bona fide purchaſer of a puny in- 

cumbrance, without notice of intermediate 
ones, can tack it to a prior 53 

Separate Maintenance, See 
titles Baron and Fems, 
Agzeement on Marriage. 


Lord Rivers by will gave an annuity of gol. 


int fterwards in 1726 
to the plaintfh, who atterw coo, 


. eee 


— 
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— 
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| zed the defendant Firzer; in 1728 
they agreed to part; by a deed of ſepara- 
tion the huſband covenanted to allow her 
\4l, per annum out of his own eſtate, and 
241. more to be paid quarterly out of the 
annuity of gol. and 121, a-year to his 
daughter, by the plaintiff, for her mainte- 
nance, to be paid quarterly. The bill is 
brought againſt the huſband, and Stephens 
ww creditor of his, lince the executioa of the 
deed of ſeparate maintenance, to have the 
truſts of that deed performed. Lord Hard- 
wicke decreed according to the prayer of 
the bill as againk the huſband ; and as to 
Stephens, that he ſhould not releaſe his 
claim upon the annuity till the plaintiff had 
paid him his debt 511 
A. intitled to gool. marries whilſt an infant; 
the huſband by deed after marriage agrees 
the 500l. ſhall be to her ſeparate ule for 
life, and after her death to the iſſue of the 
marriage ; in the deed was a proviſo, im- 
wering the truſtee to lend a part, or the 
whole to the huſband; he lent him the 
Sol. and in fourteen months aſter he be- 
came a bankrupt; the truſtee brought his 
bill to be admitted a creditor. Lord 
Hard wicke decreed, he ſhould come in as 
a cicditor under the commiſſion for the 
money he paid to the huſband 519 
In ſeparate maintenances the court muſt be 
directed by judicial determinations, and 
not by what they think of them in their | 
private judgment 560 


Sequeſtration, ſee under Decree. 


After goods or a real eſtate are ſeiſed upon 
a ſequeſtration for want of an anſwer, the 
plaintiff may ſtill proceed, till he has got 

the bill taken pro confeſſo 


23 
A lequeſtrator is not intitled to 6s. 8d. a-day 
as his ſtated fee 542 


Settlement befoze Marriage. 


Where a huſband by a ſettlement before mar- 
nage was obliged to do a particular thing 
for the benefit of the wife, and he did a 
thing equally ſatisfactory, the court will 
preſume a ſatisfaction by implication 632 

A wife, who by articles before marriage is, 
by expreſs words, barred of every thing 
the could claim out of her huſband's per- 
ſonal eſtate, by the common law, cuſtom 
of London, or otherwiſe howſogyer, has 
no right to paraphernalia 642 


Settlement akter Marriage, 
See titles Agzeements on 


Marriage. | 
A huſband who had 17ggl. ſtock deviſed to 


him after marriage, v 


it in uuſtees for 
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' the benefit of himſelf for life, of his wife 


for life, and afterwards for the benefit of 
his children. The ſettlement is void both 
as to creditors before and after the marri- 
age, and the truſt-eſtate was decreed to be 
ſold, and applied to the payment of the 
huſband's debts 6900 
Such a ſettlement good as againſt a father 
after marriage, and againſt a voluntary 


conveyance 609 
Solicitoz. See Attozney, Walter 
in Chancery, 


South-Sea oz other Stock. 


The perſon whoſe name is entered in the 
South-Sea company's books is, with regard 
to them, the proprietor 141 


Brokers very often transfer ſtock without the 
principal's being ſo much as mentioned, 
and yet he may maintain an action againſt 
the perſon to whom the ſtock was transfer- 


red 394 


Special Pleadings, See titles 
Courts of Law, Plea. 


In a plea of conviction for a capital offence, 
this court muſt judge with equal ſtrictneſa 
as if it was a plea at common law 399 

Saying that A. gave a mortal wound to B. of 
which he died, without mentioning in 
what part B. received the wound, is bad: 
ſo ſaying that A. was tried at Galloway 
aſſizes, without ſaying the perſons who 
tried him had a commiſhon of gaol- delive- 
ry, is alſo bad 399 

In a proceeding at law, on a joint demaud 
where one of the creditors will not join 
in the action, he is ſummoned and ſever- 
ed, and the other has judgment quod ſe- 
quatur ſolum 510 

Where an action is brought againſt two joint 
debtors, and one only appears, the credi- 
tor may have judgment for his whole debt 
againſt the perſon appearing,, and by de- 
fault againſt the perſon who does not ap- 
pear 512 

In pleading there is the ſame ſtrictneſs in 
equity as in law 632 


Specific Deviſe oꝛ Legacy, See 
under title Legacy. 
Specific Perfoumance, See A- 

meement when to be per⸗ 


kozmed in Specie, and when 
not, under title Agzeement. 


Spiritual Court, See titles Dil⸗ 
tribution 


„ — — — 
6)? . «0 — 
, 


A Table of the Principal Matters. 


tribution, Demurrer, Baron 
and Feme. 


The ſpiritual court, in caſes of controverted 
wills, appoint an adminiſtrator pendente 
lite, to take care of the eſtate 286 
Where a perſon, whether he is heir at law, 
or next of kin, or any other man whatſo- 
ever, keeps poſſeſſion of the teſtator's roal 
or perſonal eſtate, ſuch an adminiſtrator is 
intitled to bring ejectments for the recove- 
ty of the poſſeſſion 286 
Lord Hardwicke thought it an abſurdity, that 
a will ſet” aſide at law for the inſanity of 
the teſtator, may till be litigated on 28 
count of perſonal eſtate in the eccleſiaſtical 
court, and expreſſed a wiſh the legiſlature 
would find a remedy for it 378 
If a proper ſuit had been inſtituted in the ec- 
cleſiaſtical court, in relation to the validity 
of a marriage in the lifetime of the pre- 

- tended huſband, and a fentence is given 
againſt the marriage, that would have 
bound every body; becauſe it is final and 
concluſive, as being the proper juriſdic- 
tion in caſes of this nature 388 
It is to be wiſhed indeed, that the proceed- 
ings in all courts were uniform; but at 
eſent the eccleſiaſtical court, which is the 
w of the land, frequently determines 
upon the ſame fats 389 
Where the eccleſiaſtical court have given 
| their conſent . 3 have the 
wife's portion, this court has granted an 
injunction to ſtay the proceedings there, 
becauſe they will not ſuffer the huſband to 
take the wiſe's portion, till he has agreed 
to make a reaſonable proviſion for the wife 
420 

The 1 2 ] regiſters in the prerogative- 
office di — about the 3 —.— of 

a clerk, the pores nominated one 
Abbot, who for a twelve-manth officiated, 
and received the fees, amounting to gool. 
Lord Hardwicke held, as he was an offi. 
cer de facto, he had a right to the ſtated 
„and to retain them without account; 
diſmiſſed the bil} as agajoſt him with 

coſts | 482 
The right of nomination of a clerk to the re- 
giſter is in the ſurviving grantees, in the 
grant of the late archbiſhop doctor org 

| 43 

Tord Hard wicke directed the two regiſters 
to draw lots who ſhall firſt nominate a 
clerk, to fill up a late vacancy 483 


Star⸗Chamber. See Court of 
ing's⸗Bench. 


Statuts. See titles Kegiſter 
| Ac, Books, a 


The act of 8 Geo. 2. for the encou 
ene a, for bee ge 
veſting the properties thereof in the i 4 
ventors for fourteen years, is not merely 
confined "ay Co invention only, but 
means t 0 or engraving 
thing chat is thrady in —— 2 

A print publiſhed of an building, houſe N 
garden, falls within the act of parliament 


The property of the prints veſts abſolutely u 
the engraver, though the day of publica. 
tion is not mentioned 

It never was the intention of the a& of — 
10th of queen Anne, for building the ſift 
new churches, that there ſhould be a fuk 
in the ordinary cours of Juſtice; the com. 
1 are the perſons to determine any 

pute N 144 

If the commiſſioners do any thing impr 
the court of King's-Bench will a 
mandamus 145 

The commiſſioners are by the act directed to 

account before the auditors of the Treaſu- 
ry ; and if there is any grievance, the te- 
lief is by applying to a court of revenue 


1 
The ſeveral acts relating to this matter mutt 
be taken together 146 


Nothing can iſſue by order of the weaker, 
without a previous one from the commil. 


ſioners 147 
It is improper to make a perſon who att 
miniſterially only a ſole party 147 


Where ſome of the undertakers under the a& 
of 4 Ann. c. 13. in regard to briefs, are 
dead; in a bill for an account, their re- 
preſentatives need not be brought before 
the court, for they are cach anſwerable 
the one for the other 162 

The enafting part of a ſtatute extends fur- 
ther than the preamble in many inſtances, 
even in criminal matters N 205 

The 33 H. 8. c. 23. for trying treaſons, &c. 
within the king's dominions, or without, 
has been extended to trials in the Weſt. 
Indics 205 


Statutes of Champarty, 


Where a perſon undertakes to make out the 
title of anather to 'an eſtate, and is to have 

a part of the lands as a ſatisfaction for his 
trouble, though the agreement for this 
urpoſe is artfully drawn, in order to 
eep it out of the ſtatutes of Champarty, 

he will not be intitled to have a ſpecific 
rformance decreed here, but will be 

eſt to his remedy at law 224 


Statutes of kraudulent Devi: 


a g SS gg PEP SRS 


Fee. 


uy 


— WM a, . HSE 2 2 1 


£5 Rn" »» 8\ @ —. 


les, See titles Party, Allets 
| * marthalled 


| The proviſion in the act was — The 


marthalled, Heir, under the 
diviſion Matters controvert⸗ 
ed between Heir and Execu- 
- ** under the ſtatute of 
5 ings a bill t atute o 
ever deviſcs, againſt the aſſignee of 
the deviſee only, the heir at law is a ne- 
cellary party, and for want of his being 
before the court, the cauſe was ordered to 
ſand over . a 125 
an action at law is brought, it muſt be 
both againſt the deviſee and the heir at 
w, and equity follows the law in this re- 


{ 16 
m. dea in 13 Elia. 865 of fraudulent 
conveyances, 1s remedied by 3 W. & M. 


. 204 
The aftion under the ſtatute muſt be brought 
jointly againſt the heir and deviſee 


the benefit of the creditors merely, with- 
out any regard either to the heir or deviſee; 
for otherwiſe there might have been a col- 
lufion between the divifee and heir at law, 
to play off the heir at law or not, juſt as it 
ſhould ſuit them beſt; therefore it was a 
wiſe proviſion of the act, to join the heir 
and deviſes in the action, to ſecure the 
creditor at all events 433 
The reaſon why there are no precedents to be 
found of judgments at common law on 
this latute is, that the 22 in this 
court are more expeditious; for as both 
heir and executor are before the court, the 
creditors may have « fale 433 
I the caſes on this action in Clift's and Lil- 
. Entries, the writ charges the heir in 
e debet and detinet, and that the judg- 
ment muſt follow the writ and count, is a 
known rule at law 433 


Statute of Frauds and Per ju⸗ 
ries. See titles Agzeement 
Leaſe , Mill, Revocation of 


— _— 


| 


— 


a Mill, Parol Evidence, 


—w 
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of frauds and perjuries, but what are called 
. by operation of law 1 

ere a ſum of m is given origi 4 
and primarily — 1 a will with 
that charge muſt be equally executed with 
the ſame ſolemnity, becauſe it is conſidered 
in this court as part of the land, fince it 
can only be raiſed by ſale or diſpoſition of 


part 272 


Statute of Limitations. See 
Limi tations, Judgments, 
Poſſeſſion, Merchants. 


A bill depending for ſix years in C » 
is not ſufficient to take a debt out of the 
ſtatute of limitations 1 

The appointment of a receiver will not alter 
the poſſeſſion of an eſtate in the perſon 
who ſhall be found intitled at the time the 
receiver was appointed, ſo as to prevent 
the ſtatute of limitations running on during 
the right in diſpute rs 

The ſtatute of limitations may be pleaded to 
the debts, but not to the diſcovery when 
the debts was due 2 

L. gives D, P. an annuity for life, ſhe ho 
in 1718, and in 1740 a bill is brought by 
her repreſentative for the arrears of the an- 
nuity, from the year 1705, to the death of 
D. P. the court, from the length of time, 

ſumed it to be paid, and diſmiffed the 
ill with coſts 72 

Though the doctrine has iled, that the 
ſtatute of limitations will not run as to a 
legacy, yet it will not hold as to an an- 


nuity 71 
Portions, which became due in 167 were 
ſued for in this court in 2717: lord Hard- 


wicke faid, ſuch a teogth of time creates a 
very ſtrong preſuraption of their having 
been paid; and to induce the court to be- 
heve they are ſtill unpaid, almoſt amounts 
to proving a negative —_ 
Though an original be filed at law, yet if 
there has been no proceeding upon it for 
ſix years, it will not prevent the ſtatute of 
limitations from running 5 


39 
The ſtatute requires that all declarations of I The creditor, by 4 Anne, has the ſame pri- 


truſt ſhould be in writing, otherwiſe they 
are abſolutely void, except ſuch as arife 
by conſtruction of law 71 


le who pays the purchaſe-money has a re- 
ſulting truſt; but then he muſt clearly | 


prove the payment 
is another way of taki 


evidence to ſhew the truſt, from the mean 


for him to be the purchaſer J”r 
Nahing is @ refuling trult under the ſtatute 


71 
a caſe out of | 
the ſtatute, which is by admitting parol | 


; 
] 


þ 


circumſtances of the pretended owner | 
of the real eſtate, that makes it impoſſible | 


vilege on the debtor's being beyond ſea; as 
he had by the ſtatute of 22 Jac. on his be- 
ing beyond the ſea himſehf 613 
The ſtatutes muſt be ſo conſidered, as if the 
clauſes in the laſt had ſtood originally in 
the firſt | 614 
Where a creditor who has been out of the 
kingdom returns, the time will run, and 
his going abroad again will give him no 
privilege; for that was gone by his havin 
once returned after cauſe of action my 
| 14 
If after an ouſter of the reſt, one tenant is 
common, 


common, or jointenant, continues in 


a bar 


Statute. See Securities, 


- 
: 
* 
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. 
teſſion of the whole for twenty years, Fi. 
632 


Stocks. 


The repreſentative of fir T. C. prays to re- 


deem 25001: Eaſt- India ſtock, transferred 


to the defendant the firſt of April 1508, for 


ſecuring 20001. and intereſt at 61. per cent. 


cipal and intereſt the ad July following. 


to be re-transferred on i July of prin- 


* 4 f . — Jo 
It is not neceſſary to bring a bill of PER. 


Subpoena. See P 


Sir T. C. died in 1709; the ſon brought 


this bill in 1729. Lord Hard wicke retu- | 


fog to decree a redemption, diſmiſſed the 
ill, 


ſure on a mortgage of flock 303 


ceſs, 1 
fants, Bill. 5 


Surrender. See title Copphold. 
A. C. deviſed all his lands, &c. to truſtees, 


. 


till R. and B. attain twenty-one, and in 
the mean time the rents to be applied to- 
wards their maintenance ; and after they 
attained twenty-one, then to R. and B. 
for their lives, and after their deaths, to 


the uſe of the heirs of R. and B. as tenants 
zin common, and not as jointenants ; part 


of the premiſes were copyhold, which 
were ſurrendered to the uſe of the will; 
B. one of the deviſees attained twenty- 


done, and by leaſe and releaſe, conveyed 


and her 


his moiety in the freehold lands to his filter 
3 who married the plaintiff; 


and afterwards his copyhold lands in like 
manner, but made no ſurrender thereof: 
Whatever words there may be in a will 
relative to copyhold lands, they can have 
no effect if there was no ſurrender, for no- 


Survivoz. 


thing can paſs a legal eſtate but what will 
paſs it in law - 304 


See alſo Jointe⸗ 
nants. 


* 


Taxes, 


HERE a perſon had a power to make 

a joĩnture without any deduction for 
any charges impoſed or to be impoſed, 
parliamentary or otherwiſe; this dues not 
mean only ſuch as are fixed and certain, 


but the land-rax, though a fluctuating one, 


is clearly within the power 


542 


A biſhop by covenanting to pay all taxes or- 


dinary and extraordinary, does not ſub- 


: 


| 


| zet himſelf to the land-tax, 

cannot bind his ſucceſſors ; o 
the caſe of a common 
can bind his heirs 


becauſe he 
therwiſe in 
perſon, becauſe he 
544 


Tenants in Common. $ ti- 


tles Jointenants, Sta 
Limitations, * 


Lord Hardwicke held, that th 
in J. B,'s will of the words, 
“ ſeverally die,“ is, 
take as tenants i 
jointenants 


e conſtruction 
* as his Gf 

that the ſiſters ſhould 
in common, and not 28 


441 


Tenant by the Courteſy, Se 
titles Tourteſy, the diviſion 
Redemption and Foyecls 
lure, under title Mortgage, 


Term fo2 Years, See Eſtate 
to2 Years, 


Term attendant on the Jnhe: 
ritance, See title Eſtate, laſt 
diviſion. 


Timber, See title Parlonage. 
Tithes, 


| A leſſee of a rectory for three lives, who had 
made a derivative leaſe, brings a bill for 
tithe in kind, and to eſtabliſh a cuſtom of 
ſetting out corn in ſtooks: lord Hardwicke 
held the bill properly brought, though the 
tithes are our in leaſe, td prevent colluſion 
between a leſſee and occupiers 135 
Evidence of an exemption from tithes de- 
nds on uſage and a poſterior one is evi- 
— of the antecedent, where no other 
can be had f 137 
Potatoes being ſown in great quantities in a 
common field, the rector brought his bill 
for them as a great tithe, Lord Hardwicke 
held, that potatoes being in their nature a 
ſmall tithe, the ' ſowing them in greater 
quantities makes no alteration 364 
The diſtinction between great and ſmall tithes 

| might ariſe at firſt from the former produ- 
cing greater, and the latter ſmaller quanti- 
ties ; 965 
Though lord chief juſtice Holt, in the caſe of 
Wharton verſus Liſle, 3 Lev. 365. beld 
tithes ſhould be determined, whether great 
or ſmall, from their quantity ; the judg- 
ment was contrary 365 


If potatoes in gardens ſhould be called ſmall 


tithes, and great in fields, it muſt vary eve- 


ry year in every pariſh 


; J 
Where arable is turned into paſture, g's 


h the 
uſion 

135 
de- 
evi- 
other 

137 

in 2 
$ bill 
wicke 
ure 2 
reater 

364 
tithes 
rodu- 
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agiltment tithe, and become a ſmall one 
from a great one 365 


Toleration. 


The a of toleration was made to protect 
rſons of tender conſciences, and to ex- 
empt them from 1 but to extend 
it to clergymen of the church of England 
who act contrary to the rules and diſci- 
line of the church, would introduce the 
utmolt confuſion 501 


Trade. See titles Merchants, 
__ Colliery. 


The plaintiff moved for an injunction to re- 
firain the defendant from uſing tne Mogul 
ſtamp on his cards, ſug eſting the ſole 
right to be in the plaintiff, **. appro- 

rated the ſta mp to himſelf, conformable 
to the charter granted to the card-makers 
company by king Charles the Firſt : lord 
Hardwicke denied the injunction, and ſaid, 
he knew no inſtance of reſtraining one 
trader from making uſe of the ſame mark 

- with another : 484 

A cloth-worker may maintain an action a- 
gainſt another of the ſame trade, for uſing 
his mark, where it is done with a fraudu- 
lent defign to put off bad cloths, or to 
draw'away cuſtomers 485 

But the court will never eſtabliſh a right of 
this kind, claimed under a charter only 
from the crown, unleſs there has been an 
action to try the right at law 485 

The objeCtion of the defendant's taking away 
the plaintift's cuſtomers, by uſing the ſame 

mark, is of no more weight, than there 
would be in an objection to one 1nn-keeper 
ſetting up the ſame ſign with another 487 


Trees, See Timber, 
Trial. See title New Trial. 


Truſt and Truſtee, See Exe⸗ 
cutoz, Rule, Reſtraint of 


how to be charged and dil⸗ 
charged, See titles Perſonal 
Eſtate, . Free-Bench, Uſe, 
Witneſs, Jmplication, The 
Charitable Cozpozation, Ba⸗ 
ron and Feme. 


If a truſtee, merely to have a point relative 
to his private intereſt determined, brings 
the ceſtuique truſt before the court, he ſhall 
pay the whole coſts of the ſuit far ſuch a 


yexatious behaviour 48 


Vo, II. 


AN 


Marriage, alſo when and | 


| There may be caſes where the court will eſta- 
bliſh an agreement made with a truſtee for 
an extraordinary allowance, beyond the 
terms of a truſt 60 
The court always holds a ſtrict hand over 
truſtees with regard to extra allowances 60 
Where land is given to A. without the word 
heirs, and a truſt declared of that eftate, 
which can only be ſatisfied by ceſtuique 
truſt's taking an inheritance, the fee will 
paſs to A. even without the word heirs 72 
Breach of truſt can fall only on the perſonal 
eſtate of a truſtee 119 
When an eſtate is purchaſed in the name of 
one perſon, and the money is paid by an- 
other, he has a reſulnng truſt; or where 
it 1s declared only as to part, and nothing 
ſaid as to the reſt, what remains undil- 
poſed of, reſults to the heir at law 150 
If a huſband, even after marriage, conveys 
his wite's fortune to a truſtee for her ſe- 
arate uſe, and the truſtee is guilty of a 
— of truſt, this court will oblige him 
to make ſatisfaction to the ceſtuique truſt 
2 
It is not proper to direct an iſſue to Sy 
truſt, nor is there any inſtance of its being 
done; for where a caſe depends upon the 
ſtatute of frauds and peijuries, it is in- 
cumbent upon this court to determine it, 
and theretore the bill muſt be difmiſſed as 
to any relief prayed 
A teſtator deviſing an eſtate to perſons whom 
he names truſtees, for fuch purpoſes as 
they or the major part of them ſhall think 
fit, gives no benefit to them, but is an ad- 
thority only, by appointing a quorum out 
of the truſtees 568 
The caſe of lord Glenorchy and Boſville, has 
eſtabliſhed a diſtinction of truits executed 
and executory 583 
A truſt is, where there is ſuch a confidence 
between parties, that no action will lic, 
but is a caſe merely for the conſideration 
of equity 7 612 
Where executors are made truſtees, they can 
take nothing for their own benefit, unleſs 
it be particularly given to them; nor, as 
they have no ownerſhip, can they alter the 
intereſt of the ceſtuique truſts 643 


Truſts koz raiſing Daugbters 
Portions, and Payment of 
Debts. See titles Portions, 
and 2 to2 Childzen, 
Satistaction, Contingent 
Remainder, 


W. L. gave A.M. a bond for gool. and in- 
tereſt, in 1728, and in 1731 paid her 


100l. in 1736 be made his will, and gave 
6) 78 7 4 
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"all his lands in B. for a term of 200-years, } Benjamin Bagſhaw had 
upon truſt £0. raiſe and-pay,, within = = that his recovery wy pomp 
years aſter his death, to A. M. abol. and affeft the remainder in fee to the ri he 
« }alſo deviſed other lands jto:the ſame truſ-] heirs of A. zud therefore the defendant a 
tee ſor gao years, on truſt to pay al. to} bis heir way become intitled to tne inte 
A. M. within one year after his death, the] in "queſtion, The miſter of the Roll 
executor of I.. paid ſome part of the bond | öfter taking ſome time to conſider of Uh? 
to A. M. in her lifetime; the bill prays, ] caſe, declared it was his opinion that the 
that the legacies may be decreed a ſatisfac-] deviſe in the will of A. to Benjamin Bag. 
tion of the bond, and that ber executor aw Was in tail, and that he took ſuch 
may refund what he has received in part 


eſtate in'a moiety of the premiſes, and 
payment therevt : the malter of Rolls held] conſequently the recovery was well ſuffer. 
this to be a contingent legacy ; for if the 


ed, aud barred all the remainder 570 
had died before the time of pay. Eſtates are to be governed by the ſame rules 
ment, it would have ſunk in the land, and] in law and equity, and technical expreſ- 
that the rule of ademption not extending | Sons there to receive the ſame imerpre- 
ſo far as to take in a — — legacy, | tation here 122 
-., this is not a ſatisfaction of the bond yoo 


Lord Hardwicke being of opinion that . b. 
There is no manner bf difference between a 


direction to truſtees to pay, and a gift; 
the teſtator is equally à donor in both 


took only an eſtate. for life, he reverſed 
the decree at the Rolls, pro tanto, as de- 
creed that Bavjamin Bagſhaw had an 


, caſes | 301 
One deviſes his lands in D. to A. his couſin, 
an infant, at 24, ſubject to the incum- 
brances th*rein, and all his other lands to 
truſtees," to pay debts: fir Joſeph Jekyll 
directed the mortgage on A.'s eſtate to be] 
paid off, out of money ariſing by ſale of 
the truſt eſtate, though A. by bill had ſub- 
mitted to diſcharge it. On appeal to lord 
chancellor King, he affirmed the decree 438 

+ '} whatever defeats the recovery deſcats the 


"Truſtees 10 -Pelerving Con: - plaintiff's title 578 
-tingent'R emainders. — — 


A. ſeiſed in fee of, ſeveral „lands, 2 : | | 
N e by ante, e dhe Po te W. . na | Tleſted Intereſt. See Poztions 


eſt ate-tail $77 
The eſtate deviſed to B. B. was not an uſe 
executed, but a mere truſt in equity; and 
the whole fee being deviſed to the truſtees, 

vo legal fee could be limited upon it, and 
be could take no le al eſtate 77 
B. B.'s recovery was bad, for he could not 
make a good tenant to the præcipe. being 
before the debts were. paid, and the fee 
deviſed to the truſtees was ended; and 


others, their heirs and afſigns, on truſt out 
of the rents to pay his debts; and after 
payment thereof he deviſed the ſame eſtates 
20 2 — of the truſtees, * 8 
c. for 300 years, on truſt to pay his le- 
7 acies *. _ a year to his fiter for life ; 
and aficr the determination vf the eſtate for 
ears, he deviſed the premiſes to all the 
_ truſtees ip truſt as to one moiety, to the 
*uſe of T. B. for life without impeachment 
of waſte, and after the. determination of 
that eſtate, to the truſtees for life of T. B. 
4 preſerve contingent remainders, and 
after his deceaſe then to the uſe of the heirs 
- of che body of T. B. and for want of ſuch! 
Aue; then to Benjamin Bagſhaw, in lik 
manner as he Had beſore deviſed th 
-moigty to TB, with the like remainders 
' 88 of his nephews, remainder to the 
*teſtator's own rightheirs. T. B. died with- 
out iſſue, and Benjamin Bagſhaw, after. 
ſuffering a recovery to the uſe of bim and 
his heirs of this moiety, deviſes it to his 
: wife the pleintiff in fee, and dies; the de- 


'fendonty the heir awhwvFA.afted"that | 


02 Pyvoviſlions koz Childzen, 
Condition inblequent. 


82 "PARKER by will gives goool. 


to truſtees to be plated out at intereſt, or 
on a purchaſe; and then to permit his 
wife to receive the intereſt during her na- 


* tural Hife, 2nd after her deceaſe to divide 


the Whole principal with all intereſt a- 
mongſt his four children, ſhare and ſbate 
'alike, and the furvivors of them, but not 


before they attain 21, or day of mainage 


123 


Cotiſtante, one of the four children, attained 


CET 


' £2, but died in the lifetime of the mother, 


10 that the diviſion of tha goool. could not 
be made till after her death: the truſtees 
rt of the money in 
the purchaſe of the freehold and copybold, 


Lr 2 


rer e 


on 07H, x 


ters, or their reſpective executors, admini- 
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ſentative. of Conſtance is intitled to a 
| — of the bond, and a. fourth in;the 
wholein goverameut ſecurities, and which 
has not been inveſted in land 12 
Thomas Condon by Nis. will gives to each o 
his two daughters Iſabella and Diana 
loool. to be raiſed. and paid to them. im- 
mediately after the deceaſe ob his Wife, or 
out of the. rents, &c. of his manors, &. 
in Yorkſhice, ot by ſale or mortgage with 
intereſt after the rate of 61. per cent. from 
the deceaſe of my wife until the ſaid ſums 
ſhall be duly, paid to my daughters, or 
their reſpetave executors, adminiſtrators 
or aſſigns; and in caſe either of his ſaid 
daughters died before him, then the ſur- 
vivor, her executors, &c. was to receive. 
all the ſums before deviſed out of the ſaid 
lands to be. raiſed, and the part of the 
daughter ſo. dying ſhall not ceaſe or ſink 
into the eſtate for the benefit of my heir, 
but ſhall remain, and. be raiſed for, the be- 
nefit of my ſurviving daughter 127 
The teſtator died, and left, one ſon and, two 
daughters, Ifabclla and Diana; after his 
death Diapa married fir William Lowther, 
and died in 1736; Ann the mother died in | 
the year following,; the huſband brings 
the bill to have the ſum, of 10091. raiſed 
out of the eſtate charged; lord Hardwicke 
was of opinion the 1000l. ought to be raiſed 
2 | 127 
He ſaid, it has been determined where. a le- 
gacy. upon land depends on two contin- 
proces tho? one of them dath happen, the 
legacy ſhall be raiſed 182 
Where the poſtponing the time of payment 
of a legacy has been owing to the circum- 
ſtance of the teſtator's eſtate, and. not to 
the circumſtances of the legatees, that is 
not ſo ſtrong a caſe for a legacy's ſinking 
Into the eſtate, as where the poſtponing the 
ayment, of it has appeared. to haye ariſen 
rom circumſtances on the part af the lega- 
tee 12 
An inference, his lardſhip ſaid, may be drawn 
in the plaintiſf's favour, from the direction 
that the legacy ſhall be paid to the daugh- 


ſtrators and aſſigns ' 128 


The clauſe on which lord Hardwicke princi- 


12 
Upon the rehearing of this cauſe lord Hard, 
wicke {aid he had no doubt at the firſt hear- 
ing, and thought there was as little doubt 
for it here as in any caſe 2131 
Had the father entered into a bond to pay 
10001. to his daughter after his wife's death, 
it would have been forfeited if the execu- 


tor = refuſed to pay, When no time of 
5 E 2 


payment is fixed, a legacy in general is held 
to be paid immediately, unleſs the end for 
which it was given ceaſed 1033 


The poſtponing of the payment here was on- 


-ly for the convenience of the eſtate, becauſe 
the fon would have been hurt if raiſed hefore 

. bis mother's jointure fell in 133 
Under marriage articles 2000}, part of goool. 
veſted in truſtees, was among other truſts 
directed to be paid to ſuch ſon as ſhall live 
to attain the age of 22, when and at ſuch 
time as he ſhall have attainted the age of 
23; the eldeſt ſon attainted his age of 21, but 
died before 23. Lord Hardwicke beld, that 
the ſon became abſolutely intitled to the 
money, and the time of payment only was 
poſtponed to the age of 23 i185 


Uifito2 and Uifitoxial Power. 


Uoluntary, See titles Fraud, 
Ampiſcation, 
Liſe, See alſo Truſt. 


Natural love and affeQion is very ſufficient to 
create a uſe, and will amount to a covenant 
to ſtand ſeiſed tho? no other conſide: ation 
appear 149 

Uſes were introduced during the conteſts be- 
tween, the two houſes of York and Lan- 
caſter to avoid forfeitures, and were ex- 

actly the ſame with what truſtsare now 150 
A deviſe to A. and ſuch uſes as he ſhall 
' appoint, was good before the ſtatute of 
uſes; for when he appoints, the ceſtuique 
truſt is in by the ſeoffor, and not by the 
appointer EX” 368 

The ſtatute of uſes has executed the legal 
eſtate, and joined it to the ule ; and the le- 
gal eſtate therefore muſt want to be execut- 
ed by a conveyance to make ut a truſt in 


equity | 583 
Tiſury, 


On a bill to ſet aſide an uſurious contract, a 
defendant may demur to the diſcovery of 
| What intereſt he agreed to take, for that 
he cannot ſet. this forth without diſcloſing 


the very intereſt he has taken 393 
Ward, See Guardian, Mar⸗ 


riage, 


O caſe calls more for the interpoſition 
of the legiſlature, than the marrying a 
ward without the leave of this court 157 
The giving away a woman at her marriage, 
as the father, though not an eſſential thing, 
yet is a ceremony always required, and 
therefore lord Hardwicke committed the 

| perſon who did it 158 
2 
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To make perſons liable to a contempt! for 
ſuch a marriage, they muſt be concerned in 
the original contrivance, and' be apprized 

of the infant's being a ward of the court 

x 1358 
The clergyman not appearing to be concern- 
ed in the deſign of doing this wrongful act, 
was not guilty of a contempt of the court 


159 

His lordſhip ordered the licence to be left in 
the regilter's hands, that recourſe might 
be had to it if occaſion 159 


It is not neceſſary to ſtay till waſte is actually 


committed where the intention appears, and 
the defendant by his anſwer inſills on his 
right to do it 183 | 


Though no proof appears of waſte, yet if the 
. tenant for life inſiſts on a right to do it, 
and it is proved that he has none, the own- 
er of the reverſion may have an injunction 


| 183 
A A tenant for life though without impe 


ach 
meat of waſte, ſhall be obliged to keep te 
nants houſes in repair, unleis the charge is 


exceſſi ve, and hall not ſuffer them to run 
to ruia 333 


Will and Teſtament. See titles 
Eſtateg, Charity and Chari⸗ 
Id. Mozds, Expoſition of 
s, Moztgage, Power, 


Perjuries, Exttutor, Spi⸗ 
ritual Court, Fraud, Decree, 
Annuity, Heir, dadtozds. 


h a ſeme covert has a power to diſpoſe 
of a ſam by writing purporting to be a 
will, that does not give it the authority of 
one in the ecclefiaſtical court, but the huſ- 
band muſt be examined to his conſcat, be- 
fore it can be proved 49 

Where a probate differs from an original will, 
there muſt be an application to the ſpiritual 
court to amend 30 

Where a will is to be eſtabliſhed, the teſtator 
muſt be proved to be of a found and dif- 
poſing mind, eſpecially where there are in- 
fants in the cafe 5 

| If a raan leaves 20 ſeveral papers behind him 
executed at diffcrent times, in reſpect to 
perſonal eſtate, they (hall all be taken as one 

. will and fo conſtrued, that all may anſwer 

the teſtatorꝰs intention 8 

The court cannot declare a will well ov | 
where an heir at law is not to be found 


| 


King, Statute of Frauds and 


A will is ambulatory till a teſtator 
nor till then can money directed 
out in land be conſideted as land 
A will executed firſt in the preſence of 
witneſſes, afterwards the teſlatrix 
is my will, in the preſence of at 
did not put her ſeal, nor did ſhe fay, her 
name was of her own hand-writing, 3 
Herdwicke gave no abſolute opinion, but 
was inclined to think, this was a void will 
becauſe not exactly conformable to the ce. 
remonies required by the ſtatute of frauds 
and perjuries, unleſs it had been reſcaled by 
the teſtatrix in the preſence of the third 
witnels, and unleſs ſhe had declared it to be 
her hand-writin 176 
Sealing her will without G6gning in the pre- 
ſence of this witneſs, he ſeemed to think 
would have been ſufficient to make it a 
good will ; but ſaid it was a point proper 
to be determined at law 176 
A teſtator ſigned and executed his will in 
December 1735, in the preſence of two 
Wuneſſes ; afterwards in the year 17397 he 
with his pen went over his name in the 
preſence of a third witneſs, who ſubſcrib- 
ed his name in the teltator's preſence, 
and at his requeſt; this was held by the 
court of King's Bench in the caſe of Jones 
and Lake, February 1, 1742, to be a due 
execution of the will under the ſtatute of 
frauds and perjuries, for there being the 
oath of three atteſting witneſſes, it is the 
degree of evidence required by the ſtatute, 
and the ſame credit ought to be given to 
three perſons at different times, a8 at the 
fame time. See the note at the bottom of 
page 176 and 177. 
A fraud in procuring a will cannot be deter- 
mined here, but mult de decided by a trial - 
at law 42 
The intent of a teſtator in a will muſt be con- 
ſiſtent with the rules of law, and in many 
caſes his intent has been reſtrained ; as 
where he has attempted a perpetuity, or to 
reſtrain a tenant in tail from alienation 575 
No perſon can take by a will, and at the lame 
time do any thing that ſhall deſtroy the 
vill 629 
Kevocation of a Will, See 
Statute of Frauds and Per⸗ 
juries, Leale, 
A. G. by his will deviſes to his nephew R. 
E. all bis dividends on his South-Sea annut- 
tics, and afterwards by a codicil gives his 


niece, Margaret Stone 20l, a year for her 
lite, to be paid out of his South-Sca annut- 


's death, 


0 be laid 
167 
two 
ſaid, this 
hird, but 


ties. This is not a revocation in toto, but 


both deviſes may ſtand conſiſtentiy toge- 
ther 86 
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* lud out for the advantage of berſelf 


during life, and after wards to her chil- 
dren, and to M. L. 1 to be laid out in 
the ſame manner, and to the ſame purpoſe 
as Mrs, Brudenell's, and the remainder of 
' bis eſtate in N. and D. and all his frechold 
+ and perſonal eſtate whatſoever, after pay. 
ment of debts, to his brother 8. B. 268 

+ ſecond will, he gives to M. L. 1ool., 
Ind to Mrs. Brudenelſ 400l. and reſidue of 
his eſtate real and perſonal to S. B. 268 
The firſt will was executed by the teſtator 
in the preſence of three witneſſes, and in | 
every reſpect according to the ſtatute of 
frauds and perjuries 268 
There were no witneſſes to the ſecond, but 
the whole was written with the teſtator's 
own hand $4... . 
In a letter directed to S. B. the teſtator recom- 
mends Mrs. Brudenell to his kindneſs, and 

| give to his godchild aool. and if dead to 
' Mrs. Brudenell's eldeſt fon, which he de- 

' fires only in caſe S. B. makes uſe of the 
laſt will 269 
Mrs. Brudenell brought a bill to have the 
legacies left to her raiſed out of the teſta. 
tor's real eſtate; the queſtions were, whe- 
ther the legacies given under the firſt will 
were a charge upon the real eſtate, and 
whether revoked by the ſecond ? 269 
Lord Hard wicke decreed only the leſſer ſums 
to be raiſed out of the real eſtate of the 
teltator 274 
The ſmaller ſums given herg under the ſecond 
will, are but a leflening of the quantum of 
the money given by the former, and are 
only new modelled or qualified, and <qual- 
ly a charge on the real eſtate « 204 
The rule is the ſame as to revocations of a 
deviſe of lands, and a revocation of a ſum 
of money charged on lands; they mult be 
revoked in the ſame manner 272 
Beſides expreſs revocations there are virtual 
ones, ever ſince the making of the ſtatute ; 
as by extinguiſhing or deſtroying the thing 
deviſed, and where that is done by the 
teſtator in his lifetime, it muſt prevail 272 
Suppoſe a will is made according to farm, 
 -andafterwards the lands ſold by the teſtator 
which he had deviſed, though the form of 
revocation the ſtatute of frauds preſcribed 
is not purſued, yet it is a virtual revocation 
| 272 

A feoffment to the uſe of a teſtator and his 
heirs, is a revocation; if a man charges 
his lands with a debt, and afterwards pays 
that debt, it is extinct, though there is no 
formal revocation | 273 
Lands charged with a portion by a will, aud 
the ſame given by a teſtator in his life- 
tune; this is a virtual revocation of the 


| 


' g, gives to Elizabeth Brudenell 800]. to\ 


charge; though there is no actual one 373 
In all caſes where a man gives a perſonal le- 
gacy charged on real eſtate, and the will is 
revoked, the legacies are gone; for where 
the land is meant only as a collateral ſecu- 
rity, if the thing ſecured be taken aways 
the ſecurity itſelf cannot Tubſiſt 273 
Where the ſame thing is given in a will to two 
different 22 Lord Coke ſaid the 
latter words ſhall revoke the former; but 
in Plowdeu, in the caſe of Paramore and 
Yardley, it was held they ſhall take as 
Jointenants; but lord Hardwick ſaid, be 
rather inclined to lord Coke's opinion g7 
Where a man gives a horſe to A. in the firſt 
oe of a will, and in the latter end the 
ame horſe to B. it is a revocation; and 
Swinburne is miſtaken in point of law, in 
ſaying they ſhall take as jointenants 375 
A teſtator who had a leaſehold eſtate deviſes 
it, and afterwards purchaſes the reverſion 
in fee; this is a revocation of the will pro 
tanto, and the eſtate deſcends upon his heir 


at law 


45 
The rule of revocation of wills is the ſame in 


equity as at law 598 
Though a feoffment be to the ſame uſes with 
thole in a precedent will, yet it is a revo- 


cation. 598 


Deviſe, Deviſec. See titles Al: 
lets, Truſt fo2 raiſing Poz⸗ 
tions, Truſteeg and Pay- 
ment of Debts under title 
Truſt, and Heir under the di- 
viſion Matters controverten 
between the Heir, Executoz 
and Devilee, Ueſted Inte⸗ 
reſt, Expoſition of UWIo2ds, 
Elta te fo2 Vears, 


G. L. by her will gives the reſidue of h 
Rock in trade in truſt for the ſeparate ue 
of her daughter, and appoints her execu- 
trix, but makes no diſpoſition of the ſur. 
plus ; this 1s not a legacy, but an exception 
out of the ſtock the teſtatrix had given to 
her ſon, and does not exclude the daughter 
from the ſurplus 45 

A deviſee for life of goods muſt ſign an in- 
ventory, to be depoſited with the maſter 
for the benefit of all parties 82 

A deviſe in expreſs words is not extended by 
ſubſequent general ones ".. 222 

Money will not paſs by a deviſe of all goods 
and things of every kind, where the de- 
viſee has a money legacy at the outſet of 


the will 11 
A deviſe cannot relate to « child who was 
not 


1 
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Dot in eſſe till many years after a teſtator's | 
cath 4 
uſe 


d ; 

A deviſe from a huſband to a wife of the 
of all bouſchold goods for life or widow- | 
hood, intitles ber to uſe them any where, | 
or evento let them out to hire 

J. R. by his will ſays, I give to my dear wife 
All my bouſchold goods, furniture, plate, 
ligen and china in my houſe at E. wier ein 
I now dwell, or to the ſaid houſe belong- 
ing; and alſo the ſaid houſe, gardens, 
field and land thereto belonging, ſo long | 
as ſhe continues my widow, and no lon- 
ger: and I likewiſe: give her my jewels, 

Coach, chariot and  coach-horſes ; the 
queſtion. was, Whether the words, “ fo 
long as my wife continues a widow, and 
no longer,” are to be confined to the teſta- 
tor's houſe at E. or to be extended to the 

wole that was deviſed to her: lord Hard- 

wicke held, that the hoauſchold goods, fur- 
niture, plate, linen and china, were put 
vader the ſame reſtriction as the houſe it- 
ſelf; but that the jewels, coach, chariot | 
and coach-borſes, were the wife's abſolute 

property ; 321 

The putting limiting words in the firſt or laſt 
part of a ſentence, makes no difference as 
to the conſtruttion 323 

A teſtator may give one thing to a perſon for 
life, together-with an abſolute property in 
another, unleſs the latter ſhould be appur - 
tenant to the thing before given 3 

A-teſtator gives to James Merſon all his 
Jands, tenementa an n whatſoever, 
after debts and legacies paid, and funeral 
expences are diſcharged; the debts being 
charged only contingently on the real, if 
the perſonal eftate ſhould be deficienty the 
— of the Rolls held, the plaintiff has 
only an eſtate for life 341 

It has been held, where there has been g de- 
viſe of an eſtate to A. at the beginning, and | 


to B. at the end of à will, they ſhall take | 


as Jointenarnts: 373 
Lord Nottingham firſt determined in favour 
of a hæres faftus, that perſonal afſets 
ſhould be applied in exoneration, but then 
he was a bares faftus of the whole real 
eſtate | 436 
Pockley verſus Pockley was the firſt inſtance, 
where it was determined in favour of a de- 
viſee of part of the eſtate only: and lord 


Nottingham's opinion has been followed 


ever ſinee 436 
If a teſlator deviſes all his eſtates to A. aud 
has only leaſehold, they wall pals 451 
JH > men hath lands in fee, and. for years, an 
deviſeth all his lands, the fee-fample. paſs 
only; and if he hath a leaſc for years, and 
no tee imple, the leaſe for years paſſeth; 
fog other wiſe the will would be void 431 


2171 


dl 


A triah at law. directed on this ; 
the teſtator bath both 9-15 
hold, and in the ſame pariſh 


Witneſs; See titles Evi 


; Whether 
and leaſe. 
451 


dence, 
Tots, Depd9litions, Fraud. 
Inkant, Colonies, ; 
8 3; Exami 


If a plaintiff examines on! 
the defendant may croſs-examine to the 
ſame, but cannot make uſe of ſuch Witneſs 
to prove a different fact 

The rules of evidence in this court as to 5 
neſſes, are exactly the ſame as at law 8 

Wyere a witneſs is dead, who atteſted a * 

vou muſt prove him to be ſo 3 

Where an atteſting witneſs has lived * 
a Aria proof of his death is required, 
otherwiſe where he has lived conſtantly 8 
England, for in ſuch a caſe, the court will 
not expect a certificate of his funcral ſhould 
be produced 48 

Where a witneſs is under a neceſſity of ex. 
culpating ber own, behaviour firſt, no fe- 
gard ought to be paid to her evidence 
againſt the conduct of others 97 

At law, where a perſon has granted and 
conveyed, the very words grant and convey 
imply a warranty on the part of the grantor, 

and he cannot be examined as a witneſs to 
overturn and invalidate the right and title 
granted by the deed 228 

At law, no deſendant can be examined as a 
witneſs ; buf in equity, a perſon made a 

defendant for form-ſake, may be examined 

in a cauſe, ſaying juit exceptions «4 229 

A truſtee, though merely nominal, cannot be 
examined at law, but he clearly may in 
equity | h 229 

The attorney-general muſt enter a noli pro- 
ſequi againſt a defendant, before he can be 
admitted as a witneſs, even in the caſe of 
the king 22 

It is in particular inſtances only, where fraud 
is charged by a bill, or in caſes of truſt, 
that this court does not conkae itſelf within 
ſuch ſtrſct rules as they do at law: but in 

eneral, the rules of evidence here and at 
aw do not differ 229 

The ſatisfaction formerly for the non-ap- 

provence of a witneſs was by action only, 

ut now the courts of law grent an attach- 

ment agaiaſt him : 598 

The father of H. the plaintiff in the origins 

' cauſe, examined H. to the merits; alter 

his father's death, he brought a bill of re- 

vivor, and became a party intereſted ; this 
does not diſqualify lim from being an 

evidence 615 


UWows, 


Y as to one point, 


| 


* 


— 


J 
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After a writ has once iſſued here, it is de 
; os. See Grpolition of | | , 
: ed, and title Eſtates, 2 and this court has nothing 3 
i under the divifion, Limitation : | 
; of Terms fo2 Years, Deeds, (Urit of: Scire Farias. j 
5 J ntention, Condition, Ton: Vpon a ſcire facies taken out on a jydgment, | 
, intent Remafnder 2 defendantihall-inſiſt only on*what he 
; ting 4 might have done at the hearing of the ori- 

C. ſeiſed of ſeveral freehold lands, and ginal cauſe 468 

efſed of ſeveral leaſehold, deviſed to | The rule in equity is the ſame, with this dif- 

t, is wife, for life, all his eſtate in London, ꝗ : ference only, that if any thing new bas | 
ie and after- her death he b ueathed the happened ſince the heating, the defendant 1 
(s afore-mentioned ęſtates to his daughter] may avail himſelf of it 468 | 
4 A. C. and her heirs; and to his wife gave ; 2. 
0 all. his goods, cattles and chattles, and | hounger Thildzen. See title 
8 made her ſole executrix ; - ſhe married An Portion ELLE -& 
d, again, and bad the plaintiff by her ſecond | a * . 
18 huſband, who inſiſted, that by the deviſe By articles on the maraiage of the plaintiff's 
d, 10 his · mother of the veſidue, the-leafehold | father aad.mather, .her.grandfather-was4o- 
d, lands paſſed. Lord Hardwicke thinkingit | Pay toa truſtee 10001, and to ſecure to him 
in very material, whether all the freehold gool. on bond, to be laid out in the 
ill ' Hands were comprized in the teſtator's purchaſe of South-Sea annuities, il truſt, 
Id marriage ſettlement, directed a trial at law after the death of the ſurvivor of huſband 
48 to aſcertain the fact | 450 and wife, if they have a ſon, or one or 
Re Words that are doubtſul, and afford impli- | more younger children, ſons or daughters, 
e- cstion only, are not to be attended to to pay the principal ſums to ſuch younger 
ce here the teſtator hag expreſſed himſelf in | children, if but one, and if more than one, 
97 legal words 575 | equally to be divided between them; aud 
ad The words, without impeachment of walte, F. F. the ſiſter of the plaintiff's. graride 


do not give a power inconſiſtent with an | father, by indentures of leaſe and releaſe, 
eſtate· tall, or at leaſt will not defeat it 576 | dated the ſame day with the articles, con- 
Departing from ſtrict words has produced | veyed two freehold houfes to Rhe ufe of 
foch uncertainty, 'that it is to be wiſhed | berſelf for life, to the plaintiff's mother 
* they had been left to legal conſtruction 577 | for life, then to her younger child or 
Where a teſtator's intent appears — this | children in tail general, remainder to the 
court will help an unapt expreſſion, by] mother in tail; the father and mother are 
making the words, heirs of the body, dead, end left the plaintiff,” their daughter 
words of purchaſe 380 and eldeſt child, and alſo a ſon; a bill 
Heirs of the body have at law been conſi- was brought by the daughter, to have a 
dered as words of purchaſe, even in a] maintenance out of the 1000l. and 
deed 380 ond the rents of the freehold houſes, aud 
On the conſtruction of ferjeant” Maynard's to have both transferred to her when the 
will, the words, heirs of the body, were] comes of ya the queſtion was, whether 
eld to be in the fenſe of the firit and every the plaintiff, as ſhe is the eldeſt child of 
other fon 382 the marriage, can take? 456 
It is eſtabliſhed, that in a will, the word Lord Hardwicke held, the plaintiff was in- 
iſſue is as ſtromg as the word heirs 582 'titled to the 1000], and. gool. and the Wo 
Notwithſtanding all the parties are volanteers freehold houſes, under a truſt in marriage- 
under a will, it is not neceſſary the words articles; ſor an clder- daughter, Where 
muſt be taken as they are, but in many there is a ſon, is accounted a younger 
exſes may be varied 382 child | «456 
In an ejectment, the plaintiff. eould not have 
Writ. See Pqoceſs, and titles — er — pe 
V. | . . not at law be conftrued 2 r 8 
Ne exeat Regno, Certiorari. hos Jas n 
The court will not, on motion, ſuperſede a | cutory, they maſt be carried canto execu- 
Writ of replevin, unleſs there is @ fraudu- tion, agrecable to the imention of the 
"ent uſe made of it wt 4237 Parties $457 
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See titles. Laws, Convocation, 
Parliament, Clandeſtine 
Marriage. . 


clandeſtine marriages, are the 62d, 
. z01ſt, 102d, 10gd, and 104th, but none 
of theſe affect the parties contracting, ex- 
cept the laſt clauſe of the 104th, which re- 
lates to perſons married by colour of void 


licences | page 6532 
The court of King's Bench of opinion, in 
the caſe of Middleton verſus Croft, that 


the canons of 160g, not having been con- 
| firmed by parliament, do not proprio vi- 
gore bind the laity 653 
Canons that have been allowed by general 
confent within this realm, and are not re- 
pugnant to the laws, nor to the damage of 
the king's prerogative, are fill in force as 
the king's eccleſiaſtical laws 66 
The clergy are bound by canons confirme 
only by the king; but they muſt be con- 
firmed by the parliament to bind the = 
| 5 
No canon fince 160g, though made in full 
convocation, can proprio vigare bind lay- 


men 5 
In Davis's caſe, 5 G. 1. C. B. L. C. J. King 
faid, it was the prevailing opinion, the ca- 
nons did not bind the laity without an act 
of parliament, there being none to repre- 
ſent them in convocation 666 
It is faid at the end of the cafe, Bird verſus 
Smith, Moore 781. to have been reſolved, 
that the canons of the church, made by 
the convocation, and the king, without 
the parliament bind in all matters eccle- 


. : Gaſtical, a well as an act of parliament 666 


HE canons of 160g, which relate 5 


3 OO 


| This, lord Hardwicke declared, was a very 
extraordinary caſe, and the decree ſuch as 
will not be allowed as a precedent at this 
day; for there is no colour to ſay, that 
every. biſhop in his dioceſe, archbiſhop in 
his province, and the houſe of -convoca- 
tion in the nation, may make canons to 
wes within their limits 667 
tever, ſaid his lordſhip, may be the 
power of convocation to bind the whole 
realm in matters eccleſiaſtical, it is no 
where declared in this caſe they can bind 
the laity 667 
Lord chief juſtice Vaughan in Hill verſus 
Good, Vaugh. 327. was of opinion, a law- 
ful canon 1s a law of the kingdom, 33 
much as an act of parliatgent 667 
In the caſe of Grove and Exot, Ventr. 41. 
Mr. Juſtice 'Tvrrel held, the king and con- 
vocation, without the parlihment, cannot 
make any canons which hal biad thelaity 

j 667 

Lord chief juſtice Vaughan ſaid, in this caſe, 
that the convocation, with the aſſent of the 
King, under the great ſeal, may make ca 
nons for the regulation of the church, as 
well concerning laicks as eccleſiaſticks 668 
Another judge = the court differing in opi- 
nion with lord chief juſtice Vaughan, and 
the other two declaring no opinion at all 
on the queſtion, greatly weakens this au- 
thority 668 
The opinions, ſaid lord Hardwicke, of New- 
ton, Coke, Tyrrel, Holt and King, and 
the anſwer of the judges in the Star-cham- 
ber, muſt preponderate againſt the ſingle 
opinion of Vaughan ; 468 


Caſe, See titles Canons, Con: 
voration,. 


] as 


one of 'ſerjeant Carthew 


In the convocation, the whole cler 
province are either preſeat in perſon or by | 

„ ee 
Lo- 


rity; and Rolls es his doubt 
in the place cited ; and nothingto the ſame 


| fe is in the report of the ſame caſe. | 


LO. e 0 65 
— of Leed's caſe, 20 H. 6. 12. 2 


| * laid down, that the ordinary by his 


convocation had power to make conſtitu- 
lions provincial, by which (ceux de Sainte 
Egliſe) ſhall be bound, but they cannot do 
any thing which ſhall bind the temporalcy 

| 662 


Siid/in the caſe of the abbot of Waltham, 
M. 24 E. 4. 44+ b. tbat the convocation 
has not power to bind any temporal mat- 
ter but only that which is ſpiritual, as to 
ocdain faſting-days and holy-days, and 
they are only ſpiritual judges 662 


The words la temporaltic in this caſe ought 


to have no ſtreſs laid upon them, for tho” 
they are in the laſt edition of the year-book, 
it is falſe printed; for in the old edition it 


i le temporaltie 663 
Lord Raymond and lord chief juſtice Eyre, 


in a manuſcript report of the caſe of the 
_ biſhop of St. David's and Lucy, Paſch. 11 
W. 3. Carth. 485. agree with the printed 
665 


Clandeſtine Marriage. 


The Spiritual court has a juriſdiction by the 


ancient canon law in the caſe of a clandeſ- 
tine marriage 668 


Clandeſtine marriages are a growing evil ; 


and therefore the court would not weaken 
any method by which they may be reltrain- 


c 675 
The judgment in the cauſe of Middleton and 


Croft was, that the prohibition ſtand as to 


the proceeding only for the plaintiff's be- 


ing matried at an uncanonical hour, and a 
conſultation awarded as to the reſidue of 


the cauſe 675 


Convocation. See titles Canons, 


Laws, King, Laity, 


of the 


655 
Hardwicke ſaid, the attempt of council 


to make the power of the convocation in 
ordaining canons co-extenſive with the ju- 
dicial authority of their courts is full ot ſo 
much miſchief, that it cannot be contend- 


ed for with any ſhadow of reaſon or of 
a 


the oppoſition of it to ceux de Sainte Egliſe, 
Vor. II * 


= 


FF $6 tit. Executor gog. re- 
—— a — 422 
him 


+ 


658 
That Newton in the opinion he gave on the | 
power of the convoeation, mcans tempos |. 
nal perſons as well as things, is plain by 


| 


—— r n 
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which words ſignify the perſons, not the 
| matters or rights, — the Fe church 663 
Where the caſe of the abbot of Waltham, M. 
24Ed. 4. 44. b. came before all the judges 
in the Exc r-chamber, Vayaſor ſaid 
the power of the convocation doth not ex- 
tend over the temporal rights of the clergy 
themſelves, and the abbot's claim of ex- 
emption from collecting tenths, being a 
temporal right, he, though a clerk, was 
not bound 
The exception at the end of the.convocation 
caſe, 12 * 7a. is miſprinted, and no 
weight is to be laid upon it 664 


Depzivation. See title Diſſen: 
ters 


Dillenters. See title Depziva⸗ 
tion. 


At an aſſembly of lord chancellor Elleſmere, 
the lords of the council, and all the juſtices 
of England in the Star-chamber, it was 
held, that deprivations of puritan miniſ- 
ters by the high commiſſion court were 
lawful 665 


Judge, See title Canons. 
Lord chief juſtice Hale in a manuſcript trea · 
tiſe, lays it down, that external diſcipline 
of the church could not hind any man ta 
ſubmit to i, but either by force of the ſu- 
preme civil power, where the governors 
received it, or by the voluntary ſubmiſſion 
of the particular perſons who did receive 


* 669 


King. See titles Laws, Canons, 
Convocation. 


The binding force of antient canons over lay- 
men was derived from the ſupreme legiſ- 
lative power being veſted in the perſon of 
the emperor | 656 

In England it is far otherwiſe, where the king 
has but part of the legiflative power 656 


Laity. See titles Canons, Cale, 


Convocation, Judge, Sta- 
tutes and Statute ok Uni⸗ 
koʒmity. 


Ever ſince the reformation, the rule has been, 
that when any ordinances have been made 
to bind the laity, as well as the clergy, in 
matters merely eccleſiaſtical, they have 
been either enacted or confirmed by par- 
liament 657 


Laws. See title Convocation. 
5F No 
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No new laws can be made to bind the Whole 
people, but by the king with the advice 
| and conſent of both houſes of parliament, 
- and by their united authority 65 
Every man may be ſaid to be party to, nd 
the conſent of every ſubject is included in 
an act of parharyent ; but in the caſe of 
canons made in convocation, and confirm 
ed by the crown only, all theſe are want- 
ing, except the royal aſſent 654 


Maxim. See titles Spiritual 
Court, Statutes. 


Where the eccleſiaſtical cenſures and temporal 
puniſhment are both levied againſt the 1den- 
tical offence, the rule of nemo bis puniri 
debet pro codem delifto, is ſtrong againſt 

allowing a double proceeding 672 


Parliament. - See titles Laws, 

Lait, Judge. 

The acts of uniformity, &c. ſince the refor- 
mation, ſhew that the parliament have 
from that period been of opinion, that the 
2 of making conſtitutions in eccle- 

ſtical matters to bind the whole nation 
was in them 659 

Clear from 25 H. 8. c. 19, that both the king 

and the clery thought it neceſſary to have 
the authority of parliament for aging 
part of the antient canons, and eſtabliſh- 
ing ſuch part as was to femain in force 661 


| Power. 

Nothing is more certain in law than this, that 
when any act is done under a power, that 

_ at is deemed to be done by che grantor 

| of the power, and to have it's validity 
from him, and not from the perſon who 

it, 661 


Spiritual Court. See titles 


+ Clandeſtine Marriage, Sta- 
uy, Maxim, Statute of | 
2 


Unifomity, 


Tf there were a long courſe of precedents of 
a proceding by eccleſiaſtical cenſures 
_ againſt lay perſons marrying clandeſtinely, 
it would be of great wei be in a caſe of 
this nature, though a few inſtances would 
not 670 
In 21 and Martins, Jo. 267. it was 
reſolved, that if any perſon marry with- 
out publication of bangs or licence, they are 
citable for it into the eccleſiaſtical court, 


riages would, without ſuch a uriſg;a; 
in the ſpirituat court, 1 
puniſhed till ehe ſtatute of W. g. waz made 
| The 18 Eliz, which concerns the a 
&c. of baſtard children, inſlicts — 
ral puniſhment, to. prevent undue charges 
on pariſhes ; the ſpiritual court puniſhes it 
by penance, as it is a public ſcandal to the 
church ; and therefore it has never been 
imagined that the one has repealed the 
other 673 
That the ſpiritual court proceed only pro 
ſalute anime of the offender, and the tem- 
ral puniſh him either in body or purſe, 
1s a diſtinftion in words without a real 
difference; but in this caſe it is otherwiſe, 
where the eccleſiaſtical cenſure is for the 
criminal act, and the temporal penalty for 
a fraud - | 673 


Statutes. See titles Laity, 
| Spiritual Court. 


The court were unanimouſly of opinion that 
the ſtatute of & 8 W. 3. hath not ope- 
ration to take away the eccleſiaſtical juriſ- 
dition as to the huſband clandeſtinely 
married 671 
The ſtatute of 4 & 8 W. g. inflifts a penalty 
in reſpeR of a clandeſtine marriage, being 
a fraud on the public revenue ; but the ec- 
cleſiaſtical 2 is to puniſh it as an of- 
fence againſt the public order of the church 

672 

Subſequent acts of parliament-in the affirma- 
| tive giving new penalties, do not repeal 
former methods of proceeding, ordained 
by preceding acts, without negative wm 

75 


Statutes of Uniformity. see 
title Parliament, 


The pecunia lty enaſted by the ſtatute 

Nene: 6 fn th cake of aching ſchool 
without licence, is inflicted eo nomine for 
the puniſhment of the ſame offence, for 
which the ſpiritual judge inſlicts excom- 
munication 672 
By the ſtatutes of 1 Eliz. and 1g & 14 ch. 2. 
the laity are bound by the rubric _ 
marrying without publication of bans; 
and by the firſt act are expreſsly p_ 
able by the cenſures of the church; and 
by the ſecond act, the power of the ordi- 
nary is directed to be continued and ap- 
plied for puniſhing the like offence again 


Aud no prohibition lies 670 
@therwiſc lay perſons contracting ſuch ma 
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the rubric of the preſent Book of * 


